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ADVERTISEMENT 


TO THE 

TENTH AMERICAN EDITION. 


The ninth London Edition, from which the present is printed, 
was published in September, 1840, and embraces all the English 
decisions on the subject, down to that time. In the preparation 
of that edition, the learned Author was assisted by Mr. Hulme, 
of the Middle Temple, Barrister at Law. The result of their 
joint efforts has been, the production of decidedly the best work 
upon the subject of which it treats, that has ever been given to 
the Profession. For comprehensiveness of design, clearness of 
arrangement, precision of style, and accuracy of detail, it is un- 
rivalled. The present Editor has not attempted to improve the 
text of such a work. He has contented himself with appending 
to it the references to American Reports, made by former Edi- 
tors — expunging such references to English Cases, as are now in- 
corporated into the text, and adding Notes of American Cases 
decided since the publication of the ninth American Edition in 
1839 — and of the English and Irish Cases decided since the 
London Edition, from w'hich the present Edition is taken was 
published. 

The Notes of the present Editor are designated by brack- 
ets ^ 

Saratoga Springt , Jlugutt, 1842. 
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PREFACE 


TO THE NINTH 


E D I TI ON. 


Since the publication of the last Edition of this work several important 
Acts have been passed relating to Bills of Exchange; namely, the 2 & 3 
Will. 4, c. 98, regulating the Place of Protest in certain cases; the 6 & 7 
Will. 4, c. 58, declaring the Time when Presentment for payment to an 
acceptor for honour, or referee in case of need, is to be made; the 5 & 6 
Will. 4, c. 41, making bills and notes given for a Gaming or Usurious con- 
sideration valid in the hands of a bond fide holder; and the 3 & 4 Will. 4, 
c. 98, s. 7 — 7 Will. 4 & 1 Viet. c. 80, and 2 & 3 Viet. c. 37, for the 
exemption of certain bills and notes from the operation of the Usury laws. 
And it is to be observed that the 2 & 3 Viet. c. 37, which has since been 
continued by the 3 & 4 Viet. c. 83, till the 1st of January 1843, is not 
confined to bills and notes, but extends to all contracts for the loan or for- 
bearance of money above the sum of 10 Z. 

The 2 & 3 Will. 4, c. 123, and 7 Will. 4 & 1 Viet. c. 84, abolish cap- 
ital punishment in cases of Forgery . 

Of the various decisions which have taken place on the subject of Bills 
•of Exchange, perhaps the most important are those which establish in con- 
tradiction to the doctrine laid down by Lord Tenterden, that the claim of a 
bond fide holder of a bill or note which has been lost, or fraudulently obtain- 
ed, is not to be defeated by his having taken it under circumstances which 
ought to have excited the suspicion of a prudent man; but that in order to 
destroy the holder’s title he must be shewn to have taken the instrument 
mala Fide. The rule thus established not only relieves bills and notes 
from the clog which a contrary doctrine is calculated to impose on their ne- 
gotiability, but presents at once a clear and intelligible question for the con- 
sideration of a jury; while to leave it to a jury to determine as to the de- 
gree of caution which a prudent man would exercise on taking such an in- 
strument, leads to much perplexity and frequent injustice. 
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PREFACE TO THE NINTH EDITION. 


The cases as to the sufficiency of a notice of dishonour, though numer- 
ous, are far from being uniform, notwithstanding the manifest inclination of 
the Courts to put a liberal construction on such notices; and it is highly de- 
sirable that a question of so much commercial importance, and of such daily 
occurrence, should be settled by the intervention of the Legislature. 

Several additions have been made to the tables of Usances and Days of 
Grace , and no pains have been spared to render the present Edition worthy 
of the continued approbation of the profession. 

J. C. 

J. W. H. 

1, Pump Court, Temple, 

September , 1840. 
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PART OF THE PREFACE 


TO THI 

FIRST EDITION. 


Considering the great circulation of Bills of Exchange and Promis- 
sory Notes in this Kingdom, and the loss to which the parties are subject, 
if they neglect to observe the rules affecting these securities, together with 
the frequency of litigation respecting them, there is no branch of the law 
so important to the merchant as well as to the lawyer as that'relating to these 
instruments. An intimate acquaintance with the commercial law in this re- 
spect is particularly essential to the trader, who, too frequently, for want of 
being sufficiently apprised of the rules affecting bills, &c. loses the benefit 
of the security in his hands. It is also of the greatest importance to every 
professional roan, because more ready and immediate advice is required from 
him in regard to bills and notes than on almost any other point ; and the 
Pleader in particular is called upon for the utmost expedition in advising and 
framing the legal proceedings. These considerations have induced the Au- 
thor to offer the following work to the public. 

In order to facilitate reference to the particular parts of The Treatise, it 
has been considered expedient, in addition to the General Index at the end 
of the work, to give an Analytical Statement of the Contents immediately 
preceding the Alphabetical Table of Cases. 

Temple, 

September , a. d. 1799 . 
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ABBREVIATIONS USED IN THE PRESENT EDITION. 


Adol . $ EL 

Adolphus & Ellis* 

Repo 

Bat. 

Bailey’s Sooth Carolina 

«« 

Bald. 

Baldwin’s U. S. Circuit Court 

«« 

Blackf. 

Blackford’s Indiana 

«« 

Brev. 

Brevard’s So. Carolina. 

n 

Brock. 

Brockenbrough’s U. S. Cir. Court 
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R. M. Chari. 

R. M. Charlton’s Georgia 
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Cod. or Conn. 

Connecticut 

it 

Dev. Eq. 

Devereux’s N. Carolina Equity 
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Fairf. 

Fairfield’s Maine 

«< 

Gill. if John. 

Gill & Johnson’s Maryland 
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Ham. 

Hammond’s Ohio 

«« 

Har. 

Harrington’s Delaware 

«< 

Harr. 

Harrison’s N. Jersey 

« t 

How. 

Howard’s Mississippi 

(« 

Mb if Sy. 

Jebb & Symes 

• < 

Leg. Obs. 

Legal Observer, Loud. 

<• 

Mee. Sf Weis 

Meeson & Welsby’s 

«• 

JV*. Hamp. 

New Hampshire 

a 

Pick. 

Pickering’s Mass. 

it 

Port. 

Porter’s Alabama 
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Shep. 

Shepley’s Maine 

a 

Stew. 

Stewart’s Alabama 
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u if Port. 

“ & Porter’s 

•• 

Sum. 

Sumner’s U. 8. Circuit Court 

M 

Verm. 

Vermont 
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Wend. 

Wendell’s N. Y. 

<« 

Whart. 

Wharton’s Pennsylvania 

«« 


K. B 
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TREATISE 
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BILLS OF EXCHANGE, &c. 


PART FIRST. 


THE RIGHT ACQUIRED BY BILLS , $c. 


CHAPTER I. 


THE GENERAL NATURE, UTILITY, AND HISTORY OF 
BILLS OF EXCHANGE, &c. 


This subject may be properly considered under the following sub- 
divisions. 


I. Etymology, DcniriTioir, and 
General Nature or Bill*, 


II. General Utility 3 

III Peculiar Propertied 5 

Numerous Parties 5 

Assignable Quality 6 

Presumption of Consideration 9 


IV. History or Bills and Notes 10 


Foreign Bills 10 

Inland Bills 12 

Checks on Bankers 12 

Promissory Notes 12 

Bank Notes 12 

Bankers' Notes 12 


A bill of exchange derives its name from “ billet dt change ,” or u lettre 1 . Etymol- 
dt change” and, in its origin, was the mode of completing a previous dis- 
tinct contract of exchange or bargain between A. and B. at one place, that general dr- 
A. would cause money to be paid to B. or his assign at another place by ture of a ' 
C., a third person, a debtor to A., or supplied by him with value to the BUtof Ex- 
amount(a). It is defined to be an open letter of request from, and order by, 
one person on another to pay a sum of money therein mentioned to a third 


(a) See Pardessas, Court de Droit Coromer- trat do Change, 1 Tom. 21, 22, 327 to 344, 
eial. «• Dos operations de Change.*' Du Con- let edit 
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THE GENERAL NATURE, &.C. 


[part I. 


CEl 


l. Etymol- person(6)(l). It operates as an asrignment to a third person of a debt due 
cwr.betk to the person drawing from the person upon whom it is drawn(c)(2). 
union, &e. q;| iere j g this peculiarity, that in other contracts and securities there are 
generally only two parties, or at most a third as a guarantee; whereas, on 
[ # 2 ] account of the assignable and negoliable quality of a bill *of exchange there 
may be and usually are many more parties severally liable for the due ac- 
ceptance or payment of the bill. Tlie person who makes or draws the bill 
is termed the drawer; he to whom it is addressed is, before acceptance, call- 
ed the drawee, and afterwards the acceptor; the person in whose favor it is 
drawn is termed the payee, and when he indorses the bill, the indorser; and 
the person to whom he transfers it is called the indorsee or holder; and a 
person accepting, or paying in default of acceptance, or payment by the 
drawee, is termed acceptor supra protest, or payer supra protest, or for hon- 
our ; and in foreign countries it is not unusual for persons to become parties 
u au besoin ” or u per aval” 

Though this security is entitled to peculiar privileges, yet it is to be con- 
sidered as a simple contract in the course of administration, w hich an executor 
or administrator cannot discharge, until after satisfying debts by bond, and 
other specially claims, without being guilty of a devastavit (3) ; and for the 
same reason, a bill of exchange is considered as following the person of the 
debtor, and as bona notabilia where he resides at the time of the creditor’s 
death, whereas a bond or other specialty is bona notabilia wherever it may 
be at the time of such death(d). And though a hood or bank note may be 
delivered in prospect of death, and be a good donation mortis causa, bills of 
exchange, promissory notes, and checks on bankers, seem incapable of being 
[ *S ] the objects of such donation (e) (2). A bill of ^exchange also being merely 


(6) 3 Bla. Com. 266 ; Gibson v. Minet, 1 
Hen. Bla. 6 96 ; Stock r. Manson, 1 B. & P. 
291 ; Walwyn v. St. Quintin, 1 B. & P. 654; 
Rex v. Box, 6 Taunt. 325; Rum. & Ry. C. C. 
300, S. C. ; and see Pardessus, vol. i. 22,230, 
234, 344 ; vol. iv. 375 ; Pailliet, Manuel de 
Oroiw Frangais, title de la Leltre de Change. 
[3 Kenl’a Comm. 2d ed. 745.] 

(c) In one case it was stated by llothnin, B. 
that a bill is nothing more than an authority , 
Gibson r. Minet, 1 Hen. Bla. 686. But in 
other cases the judges have defined it to he an 
assign merit to the payee, per Eyre, C. B. id. 
602 Therefore it should seem that a drawee 
may accent or pay a bill after notice of the 
death of the drawer, post. And in France the 


drawing a bill is considered as an auignmtei 
or appropriation of the efiects jn the band* of 
the drawee, though the will is unaccepted, t 
Pardess. 343, 429, 442, 443. 

(d) Yeomans r. Bradshaw, Carth. S7S; J 
Salk. 70, 164; Comb. 392. S. C.; Bac. AU 
tit. Executors, E. 2; Com. Dig. Administrator, 
B. 4. 

(e) Miller r. Miller, 3 P. W. 356; Ward r. 
Turner, 2 Yea sen. 442; Tate r. Hilbert, 3 
Ves. jun. Ill; 4 Bro. P. C. 286, S. C.; Law- 
son r. Lawson, 1 P. \V. 411; 1 ReperonDg- 
2d edit. 3; Toller, Executors, Sd edit. 234, 
225, where see the exceptions. 

Miller v Miller, 3 P. \V, 356. A p«*>n, 
nfter having made his will, und about an boor 
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(1) -{A bill of exchange imports n debt due from the drawee to the drawer, which is assign- 
ed to the payee; aud by acceptance the drawee acknowledges thut he has funds of the drawer 
in. his bands, to the amount of tiie bill. When paid and taken up by the drawee, it ceases to 
bind any of the parties. Griffith r. Reed, 21 Wend. 502. ^ 

(2) In the case of Harrison r. Williamson, 2 Edw. ( h. R. 430, it was decided that a general 
bill of exchange has not the effect of an assignment of the money for which it is drawn, in lt*e 
hands of the assignee. And it is well settled that where an order is drawn on n general or particu- 
lar fund, for a part only, it does not amount to an assignment of that part, unless the drawee con- 
sents to the appropriation, by au acceptance of the draft. Poydrus e. Delaware, 13 Louis. Rep' 

98 , ^ ’ . 

(3) In New York, recognizances, bonds, and sealed instruments, have no preference, in tbs 
course of administration, over notes, bills, and unliquidated demands und accounts. 2 Rev. Stflt. ^ 
87, sec. 27, 8. In a few of the States, the English order of preference is preserved; but inmost 
of them, it is entirely disturbed; and in several, simple contracts are placed upon a footing *• 
favorable as that which is given to them in New York. The rules of the different States on tb» 
aubject are presented somewhat in detail, with proper references, in 2 Kent's Com. 2d ed. 41* 

19 

(4) •{ Parish v. Stone, 14 Pick. 198. In the case of Raymond v . Sellick, 10 Conn. 480, it 
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a simple contract, is affected by the statute of limitations, and must be sued I. Etrmol 

for withiu six years after it is payable (f). But though it is a chose in ac - Defi- 

nition, &C. 

before hie death, delivered to hie wife two bank own use and benefit. ” The hueband died within 
notes for 300/. each, and another note for 100/. a fortnight of the delivery of the bills. The exe- 
(not being a cash note, nor payable to bearer ), cators took the bills from the wife and received 
adding, that he bad not sntficiently provided for the payment of them when at maturity. The 
her. On a bill filed in the name of the infant question was, whether they were subjects of gift 
son, being the residuary legatee, against the by way of a donatio mortis causb; and it was 
widow and executors, for an account of the urged that a chose in action could not be so giv- 
testator*8 personal estate, it was insisted that en. His Honour said the contrary doctrine 
the 600/. was in payment of the legacy given had been well established since the time of Lord 
her by the testator in a codicil to his w'iU, and Hardwicke’s opposite decision, and he held that 
that with regard to the other note for 100/. the executors were trustees for the wife, and rc- 
which was not payable to bearer , that wns lied on the case of Duffield r. Hicks, 1 Bligh’s 
merely a chose in action , and conseaaently Rep. New Series, 497; 1 Dow’s New Series, 
could not pass bv a delivery thereof. Per 1. And it appears to have been considered that 
Master of trie Rolfs, the gift ot the 6001. con- the delivery of a check by a person on the np- 
tained in the bank notes was a donatio cans 1 proach of death, as a gift, is good, if the donee 
mortis, which operates as such, though made receives the amount from the bankers in the 
to a wife, for it is in nature of a legacy, though donor’s life-time, or before the banker has notice 
it need not be proved in the spiritual court us of the donor’s death; or if the donee negotiate* 
part of the testator’s will. But as to the note the check fora valuable consideration, or in pay- 
for 100/. which was merely a chose in action , ment of a debt. But that such check will not 
(and aot being payable to bearer) must still be operate as an appointment of so much, if the 
sued in the name of the executors , that cannot donee has it still in his possession after the do- 
take effect as a donatio causa mortis, inasmuch nor’s death; Tate r. Hilbert, 2 Yea. jon. 111. 
as no property could pass therein by the deliv- As to what is a good donatio mortis causQ, see 
ery. See also Ward v. Turner, 2 Ves. sen. Irons r. Sinallpiece, 2 B. & Aid. 551; Bunn 
442, and Tate v. Hilbert, 2 Ves. jun. 120; 4 v. Markham, 7 Taunt. 230; 2 Marsh. 532, 8. 

Bro. P. C. 2S6, 8. C.; in which it was held C. ; Binnington v. Wallace, 4 B. & Aid. 650; 
that a check or a promissory note delivered by Gardiner r. Parker, 3 Madd. 184; 2 Swanst 
J. S. onhis death-bed, did nottake effect as a 92; 2 Bin. Com. by Cliitty, 514, n. 55; Chit. 
donatio caus't mortis. And per Abbott, C. J. Eq. Dig. tit. Donatio mortis caus\ 
in Halliday v. Atkinson, 6 B. & C. 603; 8 D. In a very recent case it appeared [that the 
ft R. 168, S. C.; post, in notes. Simms r. testator some months before his death, but be- 
Cox, 3 Law J. 44, K. B., 11th November, ing sick of the disease which afterwards destroy- 
1824. Executors brought an action of trover ed him, deposited a box with a party, whom 
to recover possession of a promissory note, he desired to take care of it, ns it contained 
which it was said bad been given by th? de- money for herself and her sister, with direc- 
c eased to a confidential female servant, who tions how she wns to obtain possession of the 
claimed it as donatio causb mortis. The jury key (the box being locked) after his death, 
found a verdict for the plaintiff. The Court but adding that he would want to have the box 
would not grant a new trial, observing, that it every three months whilst he lived; and that 
required a strong case to rebut a suspicion of prior to the testator’s decease, the box was 
fraud, when the party had access to keys and twice delivered up to, nnd as often re-delivered 
drawers. But see Lawson r. Lntfsou, 1 P. by, the testator; and it was held, on demurrer 
W. 441, and Toller’s Law of Executors, 3 ed. to a bill praying relief in respect of a check for 
234, 285. 600/. contained in the box, that the plaintiff 

Ranken r. Weguelin, Rolls Court, 14th June, was not entitled to the box or its contents; Rid- 
1882, MS. In this case a husband, in contem- doll r. Dobree, 3 Jurist, 722, Vice Chancellor’s 
plation of death, delivered certain bills of ex- Court, July 22, 1839. As to the delivery of 
change, payable to his order, to his wife for her a bill or note by way of gift, see post, Ch. III. 
own use; but did not indorse them. The husband s. i. Consideration. 
believing that he could not live many days, gave ( f ) Renew r. Axton, Carth. 3. 
the bills to his wife, saying, 44 take th«»m for your 

was decided that to constitute a valid donatio mortis causa of a promissory note, it must be 
made by the donor in the apprehension of approaching death, to take effect only in that event, 
and most be delivered to the donee. ^ 

A promissory note, payable to a payee or order, is not the subject of a donation mortis causa , 
by mere parol. Bradley et ux. r. Hunt, 6 Gill &. John. 64. 

The mere delivery by a husband, in his Inst sickness, to his wife, of a promissory note, paya* 

Me to him or order, is nut valid, as a donatio mortis cans't. No property in such n note passes 
by delivery; being a chose in action , it must notwithstanding the delivery be sued in the Kamo 
of the executor of the husband. Ibid. 

Bank notes and promissory notes, payable to bearer, pass by delivery as money, aud constitute 
valid donations when delivered; for in such cases the property in, and legal dominion over the 
thing intended to be given, pass with the possession. Ibid. 

Whether the distinction prevailing in England, between the case of a bond and a promissory 
note payable to order, as to donations mortis causa , will be adopted here, qu . Ibid. 
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] f Etytoo- tion in some respects(g), and a mere security for a debt, it is to be coosid- 
logy, Defi- ered as “good* and chattels” for some purposes, though it was formerly 
held otherwise ; and therefore the fraudulent delivery of a bill is an act of 
bankruptcy under the 6 Geo. 4, c. 16, s. 3, which declares that the fraud- 
ulent delivery of any “ good* and chattels” shall be deemed an act of bank- 
ruptcy (A). So if a feme sole , possessed of a bill, marry, her husband may 
sue, or indorse, or petition for a commission alone, without joining his wife, 
as he must do in case of other mere chose* in action(i). However, a bill 
or note does not pass by a bequest of all the testator’s u property” in a par- 
ticular house, though bank notes would have passed, the latter being consid- 
ered quasi cash (A;); nor can a bank note or nil] of exchange be taken as a 
distress for rent(i) ; nor until the late act(m) could they be taken in execu- 
tion^!) And the accepting of a bill or note, in satisfaction of a specialty 
debt or a demand for rent, does not defeat the former, or even suspend tl* 
right to distrain (n). 


II. General Utility, &c. 

II. Gene- A bill of exchange is a security originally invented amongst merchants in 
ral Utility, different countries and kingdoms, for the more easy and safe remittance of 
money, or rather for the purpose of avoiding the necessity for transmitting 
money itself, from the one to the other, and has since been extended to com- 
mercial transactions within the same kingdom (o). The instance put by 


( g ) See Richards v, Richards, 2 Bar. & 
Adol. 447, 452, 453. 

(A) Per Tindo), C J. in Gumming c. Daily, 
6 Bing. 871; 4 Moore & P. 36, S. C.; and nee 
Sevan r. Nunn, 2 Moore & S. 132; 9 Bing. 
107, 8. C., post. 

( i ) M'Neilage v. Holloway, 1 B. & Aid. 
218; I G. & J. 1. 

(A) Flemming v. Brook, 1 Sch. & Lef. 818; 
Stewart r. Marquis of Bute, 11 Ves. 762; Pop- 
ham v. Lady Aylesbury, Ambl. 68. So a be- 
quest of a cabinet, with whale cer it contains 
excepting money , will not pass a promissory 
note payable to the testatrix, without any words 
of negotiability, nor indorsed, and which did not 
appear to have been placed in the cabinet be- 
fore the will, though of a date anterior to the 
will, and at her death found in the cabinet; 
Read v. Stewart, 4 Russ. 69. 

(/) Francis v. Nash, Hardw. 53; Knight v. 


C riddle, 9 East, 48. 

(m) 1 & 2 Vic. c. 110; s. 12; pos/,PartIl. 
Ch. III. s. iv. Execution. 

(n) Curtis r. Hush, 2 Ves. & B. 416; Drslw 
r. Mitchel, 3 East, 251; Harris r. Shipway, 
Bui. N. P. 182. It does not even suspend the 
remedy for rent; Bui. N. P. 182; and aec 3 
Price, 572; Davis v. Gyde, 2 Ad. & El. 623; 
4 Nev. & Man. 462, S. C.; post , Ch. V. ».». 
Effect of Delivery to Payee. 

(o) 2 Bla. Com. 466, 467; 1 Pardcssus, 21, 
22, 327, 328, 362, 363, S. P. This is clearly 
shown in tha latter work. The occasion for 
the payment of debts or delivery of money » 
a foreign country, and the desire to avoid tb« 
transmittance of money itself, and the conae- 
quent risk of loss in tba passage, was the occa- 
sion of the invention of these instruments, and 
of the peculiar privileges attached to them by 
law; Jd. ibid. 


(1) In New York, current coin, and bank notes, are liable to be taken on on execution: lbs 
former to be returned as money collected, and the latter sold. 2 Rev. Slat. 366, sec. 18. 

So in New Hampshire, bank bills may be attached by virtue of a writ and may be seised and 
•old upon an execution. Spencer r. Blaisdcil, 4th ed New Ilainp. Rejf. 198. And the Court 
in this case remark, M It has been made a question whether money could be seized upon execu- 
tion." 9 East, 49, Knight n. Briddle; 4 East, 510, Fieldhouse v. Croft; 1 Pick. 271, Kno"l- 
ton v. Bartlet. But the better opinion seems to be that money may be seized upon an execution- 
1 Crunch, 183; 12 Johns. 220; 5 ditto 167; 12 ditto 395, Holmes r. Nuncoster. Aod bank 
bills are treated as money. 12 Johns. 220. Handy r. Dobbin; 12 ditto 395; 1 Burr. 457; 8 
D. & E* 554, Wright v. Reed; 7 Johns. 470, Warren v. Mains; 18 East, 20, Pickard v. Bank*} 
1 Ni®l Gow. 121, Saunders r. Graham, Ibid. 

Choses in action may be sold under a writ of fieri facias , and for ibis purpose the seizure of 
them is not required. Wilson v. Munday, 5 Miller's Louis. Rep. 483. {Chose* in action •«• 
not liable to execution, either at law or u equity. Donovan v. Finn, Hopk. 79; Boford v. Bu- 
ford, 1 Bibb, 806; M’Farrsn r. Jones, 2 Little, 222; Goodevon r, DnffioW, Wrfcht, 456. 
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Sir William Blackstone of tbe utility of tbe instrument, is this: u If A. live II. Gend- 
in Jamaica, and owe B., who lives in England, lOOOf., now if C. be going *** 
from # England to Jamaica, he may advance B. this lOOOJ., and take a bill 
of exchange, drawn by B. in England upon A. in Jamaica, and receive it 
when he comes thither: thus B. receives bis debt at any distance of place 
by transferring it to C., who carries over his money in paper credit, without 
the risk of robbery or loss.” In the origin of bills of exchange, their prin- 
cipal utility was tbe safe transfer of property from one place to another; but 
since the great increase of commerce, they have become the evidence of val- 
uable property , and in a great measure equivalent to specie, enlarging the 
capital stock of wealth in circulation, and thereby facilitating and increasing 
tbe trade and commerce of the country (p). The trader whose capital may 
not be sufficient to enable him to pay ready money for the commodity which 
he purchases, on account of his not having the means of immediately obtain- 
ing payment of the debts due to him from others, and who might find a diffi- 
culty on his own individual security to purchase goods, or obtain money 
for the purposes of his trade, by drawing a bill on one of his debtors, paya- 
ble at a future period* may obtain the goods or money on the credit of such 
bill; the vendor of the goods, to whom the bill is handed as a security, may 
also, in his turn, obtain goods or money, in the way of his trade, on the cre- 
dit of the bill, and the bill may have the same effect in different persons 
hands, to whom it may be transferred by indorsement or otherwise. 

This security is in some respects preferable to many others of a more for- 
mal nature, for each of the parties to a bill, by merely writing his name upon 
it, either as drawer, acceptor, or indorser, thereby impliedly guarantees tbe 
due payment of it at maturity, and the consideration in respect of which he 
became a party to it can be rarely inquired into; whereas, in the case of an 
ordinary guarantee, the statute against frauds (q) requires the consideration 
to be expressed, and other matteirs of form, which frequently render an in- 
tended guarantee wholly inoperative (r). So with respect to interest, it is 
a better security than a bond, (except in so far as it may be affected by the 
statute of limitations), for when the principal and interest in a bond are equal to 
the amount of the penalty, the interest must thenceforth cease, for the obligor 
in a bondi n not answerable beyond the amount of the , penalty ( s ) ( 1 ) . From 

(p) Per Eyre, C. J., Gibson v. Minet, I & B. 14; and other subsequent decisions; 

Hen. Bla. 618. Maggs r. Arnes, 4 Bing. 470; 1 Moore & P. 

s ( q ) 29 Car. 2, c. 3, s. 4. 294, S. C. ; and see cases as to guarantees in 

(r ) Wain v. Warlters, 5 East, 10. In this lieu of indorsement, post , Ch. VI. s. i. Trans - 
case it was held that an engagement in writing fer. 

to pay the debt of a third person at an hoar (•) Ilefford v. Alger, 1 Taunt. 220; Wild 
named, in consideration oi the creditor bos- v. Clarkson, 6 T. R. 80S; Ex parte Mills, 2 
pending proceedings in an action till that time, Ves. jun. 301; Clarke v . Seton, 6 Ves. 411: 
out which consideration did not appear on the but observe, that in an action of debt on a judg- 
face of the written engagement, was void on menl recovered on a bond, interest may here* 
that account; and this case has been fully covered in damages beyond the penalty of the 
confirmed by that of Saunders t?. W r akefield, 4 bond, M*Clure v. Dunkin, 1 East, 436. 

B. & Aid. 595, & Jenkins v. Reynolds, 3 Brod. 


(1) It is a general role that the recovery on a bond is limited by its penalty, bat this rale is 
not without exceptions. In Harris v. Clap et al., 1 Mass. Rep. 808, interest beyond the penalty 
was allowed against a surety , though Sedgwick, J., dissented from the opinion of the court. In 
Bnede’s Ex. v. Hoogbtaling et al., 3 Caines* Rep. 48, Kent, Ch. J., upon a review of all the de- 
cisions on the subject, held interest to be recoverable beyond the penalty of a bond, but that the 
recovery must depend upon principles of law, and not upon tbe discretion of a jury. If judgment 
has gone by default, tbe clerk, in taxing costs, may calculate interest beyond tbe penalty of the 
bond. Ib. p. 49, note a. In the same note there is a brief review of cases on this subject. See 
■iso State v. Way man, 2 Gill & Johnson’s Rep. 254. 

Tidd’s Prac. 8th ed. 617, 18, and post. 2 N. Y. Rev. Stat. 356 — 8. And see Dane’s 
Abr. of Am. Law, vol. 1. p. 542, ch. 28, art. 1, sec. 1, 2, 9, et passim . 


i 

t 

t 


Digitized by Google 


4 a 


THE GENERAL NATURE, &C. 


[part I. 


II. Gene- the circumstance also of the exposure of the contract to the public eye, 

nl Utility, there is a stronger stimulus on every party to a bill to take care that it be 
duly honoured; whereas punctual payment of a guarantee or bond is not so 
frequent, and consequently less to be relied on in commerce, where certainty 
is so essential to the welfare of the merchant. So there are some legal ad- 
vantages, for after interlocutory judgment in an action on a bill or note, the 
plaintiff may refer it to the master or prothonotary of the court to assess 
what is due for principal and interest, &c. without executing a writ of inqui- 
ry (0- 

[ *5 ] # There are, however, some disadvantages accompanying this security, com- 
pared with others, and principally that in case of the dishonour of the bill 
by the person on whom it is drawn, the holder must strictly, and with tbc 
utmost punctuality and precision , observe certain formalities peculiarly 
dent to this security; thus he must immediately give notice of the noo-ac- 
ceptauce or non-payment to all the other parties, or he will lose the benefit 
of his security against them; whereas in the case of a guaranty, such nice 
and exact conduct on the part of the creditor is not in general requisite (ti). 
Again, in case of death, a bill of exchange being a simple contract is not en- 
titled to the same priority of payment out of the assets of the deceased as a 
bond (1); nor is there the same expeditions or extensive mode of obtaining 
payment as in case of a bond, warrant of attorney, statute staple, or statute 
merchant (x). 

The pernicious effects of a fabricated credit , by the undue use of accommo- 
dation bills of exchange, drawn out of the ordinary course of trade, have 
led to the ruin of many; the use of them, where there is no real demand 
subsisting between the different parties, nor an actual fund to resort to in 
case of need, is injurious to the public as well as to the parties concerned in 
the negotiation ( y ). But in cases where from some sudden and unexpected 
event a particular branch of commerce may be temporarily affected, and the 
trader is possessed of, but not able to bring his commodities to a fair market 
in time to meet the payments for w hich he has to provide, the temporary as- 
sistance of friends, through the medium of bills of exchange, may save bis 
credit, and enable him to hold his goods till some fair opportunity of sale 
presents itself. The use of fictitious names to bills has not been unfrequent, 
but this practice is not only censurable but in most cases punishable criminal- 
ly (r), and in certain cases under the insolvent act may prevent the parties 
having the full benefit of the act (a). 


III. Peculiar Properties & Advantages of Bills enumerated. 


III. Pecu- 
liar Prop- 
erties and 
Advanta- 
ges of Bills 

enumerat- 

ed. 


The various advantages which commerce derives from the use of bills of 


exchange have induced our courts of 

(/) Tidd> Pnic. 9th ed. 570, 571, and pos/, 
Part II. Cb. III. s. iii. 

(u) Warrington *. Furbor, 8 East, 245; but 
•ee Phillips v. Aatling, 2 Taunt. 20G See these 
cases post. 

(x) 2 Saund. 70 a, and b, in notes. 

(y) Per Lord Eldon, in Ex parte Wilson, 
11 Ves. 411. 


justice, and also most foreign courts, 

( 2 ) See po*t. Part III. Ch. I. Forgery. 

(a) See 7 Geo. 4, c. 57, sec. 49, (similar 
provisions 1 & 2 Vic. c. 110, s. 78). 
the 64tb clause the Insolvent Court considered 
debtors on accommodation bills as not h» VI fjj 
neceuarily incurred the same within w® 
words of the act. 


( I ) See ante p. 2 , note ( 1 ). 


Digitized by CaOOQle 



5 


CHAP. I.] OF BILLS Or EXCHANGE, &C. 

to allow them certain peculiar privileges , in order to give full effect to their III. Pec n- 
utility. These are, — 

First , that although a bill of exchange is a chose in action , yet it may be vantages, ~ 
assigned so as to vest the legal as well as equitable interest therein in the in- &c. 
dorsee or assignee, and to entitle him to sue thereon in his oton name . 

Secondly , that although a bill of exchange, &c. is not a specialty, but 
merely a simple contract, yet a sufficient consideration is implied from the 
nature of the instrument, and its existence, in fact, is rarely necessary to be 
proved, and in the hands of a bond fide holder Is indisputable ( b ). 

The first of these privileges is of most essential importance in various 
points of view, and principally that a release by the drawer to the acceptor, 
or a set-off or cross demand due from the former to the latter, cannot affect 
the right of action of the payee or indorsee, because the legal and not tne 
mere equitable interest is vested in *such payee or indorsee, and the action is [ *6 ] 
sustainable in his own name; whereas suits upon bonds, and most other 
chosesin action , must be in the name of the original obligee; and though it 
be apparent that he sues merely as a trustee for another to whom he has as- 
signed his interest, yet a release from him, or a set-off due from him to the 
obligor, may be an effectual bar to the action (c)(1). The second of these 
privileges is also of great importance. In general an action cannot be sup- 
ported upon a contract not under seal, without the plaintiff’s alleging in 
pleading, and proving on the trial, in the first instance, that the contract was 
made fora sufficient consideration; but in the case of bills of exchange, 
promissory notes, &c. a sufficient consideration is presumed , and the validity 
of the bill, &c. cannot in general be disputed on account of the want of suffi- 
cient consideration, when it is in the hands of a bond fide holder, who has 
given value for it(d). 

As it may tend to elucidate the properties of bills of exchange, and other 
negotiable instruments of that nature, we will shortly examine ijie doctrine 
relating to the assignment of chosesin action , and the necessity in general for 
the proof of a sufficient consideration to give effect to a contract. 


The first peculiar privilege of a bill of exchange is its assignable quality , 
and which is in direct opposition to a very ancient rule of law, the founders signmentof 
of which refused to sanction or give effect to the transfer of any possibility, Chous in 
right, or any other chose in action (which is defined to be a right not reduced 


(b) Bishop v. Young, 2 Bos. & Pol. 79. 

(c) Bauermun r. Radenius, 7 T. R. 663. 

(d) See cases, post , Cli. III. s. i. Considera- 
tion. 

(*) At to the assignment of choses in action 
in general, see Master v. Miller, 4 T. 340. In 
Williamson r. Thompson, 16 Ves 443, it was 
held that the indorsement of an India certifi- 


cate did not pass the legal interest. In Glynn 
r. Baker, 13 East, 509, it was held that an 
India bond was not assignable, bnt this has 
been since altered by 51 Geo. 3, c. 64, which 
makes them assignable, and enables the assign- 
ee to sue in his own name. See alto Wookey 
r. Pole, 4 B. & Aid. 1. 


(1) The bona fide indorsee of a promissory note Is not responsible for any equity existing be- 
tween the maker and payee; but where the consideration of the note was a transaction between 
the maker and the party to whom it was indorsed ; and the note was made payable to a third per- 
son to obtain his security, the equity may be gone into, in an action between the indorsee and 
maker. Lane I os v. Robertson, 3 Miller’s Louis. Rep. 259. 

(2) What amounts to an assignment. — Where the payee of a promissory note lodged it, with 
other demands, in the office of an attorney for collection, and afterwards drew an order on the at- 
torney, directing him to pay to a third person the amount which might be collected on the de- 
mands left with him; which the attorney accepted to pay such sums as he should receive after 
obtaining what might be due to himself; this was held to be no assignment of the note in ques- 
tion; and therefore a subsequent payment to the promisee was held good. Thayer v. Havener, 
1 Greenl. 212. 
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m. Pecs- into possession (/)) to a stranger; on the ground that such alienations tended 
*** to increase maintenance and litigation, and afforded means to powerful men 
to purchase rights of action, and thereby enable them to oppress indigent 
&c. debtors, whose original creditors would not perhaps have sued tbem(j). 
Our ancestors were so anxious to prevent alienation of ehom or rights in 
action, that we find it enacted by the 32 Hen. VIII. c. 9, (which, it is said, 
was in affirmance of the common law (A)), that no person should buy or sell, 
or by any means obtain any right or title to any manors, lands, tenements, 
or hereditaments, unless the person contracting to sell, or his ancestor, or 
they by whom he or they claim the same, had been in pottemon of the same, 
or of the reversion or remainder thereof, for the space of one year before 


(/ ) Termes de la Ley, tit Chose in Action; 
2 Bla. Com. 442. In other word*, “ the in- 
terest in a contract, which, in cate of non-per- 
formance, can only be reduced into beneficial 
possession by an action or suit.'* 


(g) Co. Lit 214, 265 a, n. (1); 22* b, n 
(1); 2 Rol. Abr. 45, 46; Godb. SI; Tern* 
de la Ley, tit Chose in Action; Scbotoy «• 
Daniel, 2 Boa. & Pul. 541. 

(h) Partridge r. Strange, Plowd. 88. 


A note assigned, and the note retained in the hands of the assignor, until his death, rati *> 
interest in the assignee. Clark r. Boyd, Ohio Rep. Cond. 250. 

In an action against the drawer of a note he can demand of the plaintiff 1 , if he is not the ptjw, 
to show a transfer of the note to him, hot this demand is satisfied by evidence which prima fecit 
conveys the right and interest of the payee. Ibid. Wilson r. Monday, 8 Miller’s Louis. 

483. 

If the assignment of the opte be voluntary, the transfer in the payee’s hand-writing » i 
cient, and if forced, it suffices that there is judgment, execution, and sale, according to law. Ibid- | 

Effect of Assignment . — The interest of a mortgagee in land, is a mere chattel, and when the I 
mortgage is given to secure a note payable to bearer, the interest of the mortgagee in the hod i 
will pass by the mere delivery of the note as an incident to the debt- Southerin r. Mendom, 5 . 
New Hamp. Rep. 420. Paine r. French, Ohio Rep. Cond. 807. 

Where obligee passes a note without assignment, and the purchaser passes it in like mtsser to 
another, who obtains obligee Jo make an assignment in the common to rm, the presumption *» 
there is no liability. Butler r. Sloddeth, 6 Monroe's Rep. 542. 

It may be proved by parol notwithstanding the written assignment of a note in the usual fonn, 
that the transfer was without recourse. Ib. 

Assignee may recover of assignor the costs expended by him in prosecuting obligor to insobo- 
cy, but not the costs recovered of him, the assignee, by hts assignee, who had pursued theobligor» 
and then returned on him and recovered a judgment with costs. Ib. 

Each assignee recovers of his assignor according to the consideration he paid. Ib. 

Per Martin, J. “ It is said in the books, promissory notes payable to order, are transferable 
by indorsement only: we understand by this that witliout an indorsement, the assignee is net ill- 
vested with the right of indorsing over the note, or resisting the drawer's claim for compensation 
of sums due him by the transferrer, on account of payment made before the transfer, and before 
the note was due. But he certainly can transfer his interest therein without indorsing the note, 
as is done in the case of a session of goods or an assignment to trustees." Hughes r. Harriaont 
2 Miller’s Louis. Rep. 89. 

The payee of a negotiable promissory note, having indorsed it in blank and delivered it in pfodg* 
to another, os collateral security for his own debt, has still the right to negotiate it to a third per- 
son; who may maintain an action upon it in tis own name as indorsee, the lien of the pledge be- 
ing discharged before judgment. Fisher r. Bradford, 7 Greenleaf's Rep. 88. 

An assignee of a promissory note cannot sue a remote assignor, where the note assigned » 
governed by the law of merchants. McCarty v. Rhea, 1 Black. 55. 

Mandeville v. Biddle, 1 Crunch, 290. Drnke v. Johnson, Hardin, 218. Jones r. Wood,2A 
K. Marsh, 162. The assignee of a promissory note in Virginia, may recover the amount from » 
remote assignor, in equity , though not at law. The remote assignor has the same defence in *8®** 
ty against toe remote assignee, as against his immediate assignee; and he has a right toin*** 
that the other assignors be made parties. Riddle r. Mandeville, 5 Cranch, 322. Ib. 

The law in Kentucky is settled, as it is in Virginia, and in this court, upon original cootracti 
by indorsement of promissory notes, that every reasonable effort most be made to recover of the 
drawer by suit, before the assignee can have recourse against the assignor or indorser. The Bank 
of the United States v. Weisiger, 2 Peters’ Rep. 247. 

J An assignment of a note given for the purchase money passes to the assignee the vendor • 
lien, an the property sold, for the payment of the purchase money. Johnston r. Gwathmey, « 
Litt 817. So in case of a bond. Kenny v. Collins, Idem, 289. The assignment of a notegre* 
the assignee a lien on the estate conveyed in trust, to secure the payment M'Clanshan t. Cbam- 
K.,1 Monroe, 44. }> 
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tbe contract: and this statute was adjudged to extend to the assignment of a III Pecn* 
copyhold estate(i), and of a chattel interest, as a lease for years of land, 
whereof the grantor was not in possession (A:). At what time this doctrine, vantage*, 
which, it is said, had relation originally only to landed estates (Z), was first &c. 
adjudged to be equally applicable to the assignment of a mere personal chat- 
tel not in possession , it is not easy to decide: it seems, however, to have 
been so setded at a very early period of our history, as the works of our 
oldest text writers and the reports contain numberless observations and cases 
on the subject. *Lord Coke says(w»), that it is one of the maxims of the [ *7 j 
common law, that no right of action can be transferred, u because, under 
colour thereof, pretended titles might be granted to great men, whereby right 
might be trodden down and the weak oppressed, which the common law for- 
biddeth.” Accordingly we find that judgment was arrested in an action on 
a bond conditioned for the performance of articles of agreement, which con- 
tained a covenant that the defendant should assign certain bonds to tbe plain- 
tiff for his own use, on the ground that such condition and covenant amount- 
ed to maintenance (n). And although it was decided that the king, in re- 

spect of his prerogative, might transfer a right of action(c), yet it was after- 
wards ruled that his assignee had no such power(p). 

This doctrine, however strictly adhered to in our courts of law, was not 
adopted by our courts of equity ( q ) : for though it is said to have been de- 
cided in the 11 th James I. (r) that the assignee of a covenant could not 
sue in a court of equity to enforce performance, because it was against 
law to assign a covenant, yet that seems to be an insulated case ; and no 
other authority is to be found where a court of equity has refused to give 
effect to the assignment of a chose in action , provided such assignment were 
made for a sufficient consideration (a). A court of equity having it in its 
power to decree according to the justice of every case, there could have been 
no danger of maintenance being increased by its giving effect to such assign- 
ments ; we therefore find a great number of cases where decrees have been 
made in favour of such assignees ( 1 ) . 

In courts of lato the equitable interest of the assignee of a chose in action 
seems to have been recognised as far back as the middle of the last century, 
when we find it said by one of the judges(w), u that if an assignee of a chose 
in action have an equity, that equity should be no exile to the courts of com- 
mon law.” In another ca^e also, the court speak(x) of an assignment of 
an apprentice, or an assignment of a bond, as things valid between the par- 
ties, and to which they must give their sanction ; and an assignment of a chose 
inaction has always been deemed a sufficient consideration lor a promise (y), 


£ ^ (t) Kite and Queinton’s case, 4 Co. 26 o. 

,yf ‘ (ty Partridge v. Strange, PJowd. 88 . A» 

to a po*ibi]ity in land. See Jones v. Roe, 1 
Hen. Bit. 30; 3 T. R. 88, S. C. io error; Cul- 
iao, 178. 

. (/) 2 Wood. 389. 

^ (■») Co. Lit. 214 n. See also Scboley r. 

Daniel, 2 Bos. & Pal. 541. 

' (a) Hodson r. Ingram, Aleyn, 60 ; et vide 

y 2 Rol. Abr. 45, 1. 40* 

( 0 ) Co. Lit 232 b, n. ( 1 ) ; Brerertoo’s case, 
Pi* 28 » King r * Wendbam, 

™ Cro. Jac. 82. 

4 (p) Tbe King r. Twine, Cro. Jac. 180 ; 

v Kingdom v. Jones, Skin. 6, 26. 

^ fc(| 40 Per Master v. Miller, 4 T. 

(*•) 1 Rd. Abr. J 7 «, I. b. 

2 


(s) Vin. Abr. tit. Maintenance, (B.) ; 2 Rol. 
Abr. 45, 46; Co. Lit. 232; and see the cases 
collected in Chitty’sEq. Dig. tit. Chose in Ac- 
tion. 

(/) Id. ibid ; Baldwin r. Rochford, I Wile. 
223; Wright r. Wright, 1 Ves. 411, 412 ; Pe- 
ters v. Soame, 2 Y’ern. 428; Baldwin r. Bil- 
lingsley, id. 540 ; Crouch r. Martin, id 595 ; 
Cole r. Jones, id. 692; Carteret (lord) r. 
Paschel, 8 P. \V\ 199; and it has been decided 
that an eqnitable assignment of a debt may be 
by parol as well as by deed , Heath r. Hall, 4 
Taunt 326. 

(u) In Kingdom v. Jones, 33 Car. 2; Skin. 
6, 7; SirT. Jones, 150, 8. C. 

(x) Tbe King v. The Parish of Aicklses, 12 
Mod. 554. 

(jf) 1 Rol. Abr. 29; Loder r. Cheslyn, Sid. 
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III. Peen- 
liar Proper- 
ties, Ad- 
vantages, 

[ # 8 ] 


although the debt assigoed was uncertain(z) . So iudeed it was decided, that 
where the obligee has assigned over a bond, and afterwards become a bank- 
rupt, he might nevertheless bring an action on the bond (a) ; and that ‘into 
action upon a bond given to the plaintiff in trust for another, the defendant 
may set off a debt due from the person beneficially interested in like manner 
as if the action had been brought by the cestui qne *trust(b). A debt as- 
signed for the benefit of creditors is not liable to be attached for the debt of 
the assignor (c). But though courts of law have gone the length of taking 
notice of assignments of chests in action , and of giving effect to them, yet 
in almost every case they have adhered to the formal objection, that the ac- 
tion should be brought in the name of the assignor, and not in the name of the 
assignee; the consequence of which rule is, that the defendant may give in evi- 
dence a release, declaration, or admission of the plaintiff on the record, to de- 
feat the action, although it be evident such plaintiff is but a mere trustee fora 
third person (d)(1). It lias been observed that the substance of the rule being 
done away, there can be no use or convenience in preserving the shadow of 
it; for where a third person is permitted to acquire the interest in a thing, 
whether he bring the action in his own name or in the name of the assignor, 
does not seem to affect the question of maintenance (e). However, in a 
subsequent case(/), Lord Kenyon expressed his determination not to sanc- 
tion the assignment of a chose in action , so as to allow the assignee to sue in 
his own name(2). The consequence of this doctrine is, that if an instrument 


tiri 

fj 


‘X& 


C V' 

; 


s y 


212; Lewis r.Wallw, Sir T. Jones, 222; Mere- 
dith r. Short, 1 Salk. 25 ; Banfill r Leigh, 8 
T. R. 571 ; Israel r. Douglass, 1 Hen. Bla. 
239 . 

(z) Monedale r. Birchal), 2 Bla. Rep. 820. 

(a) Winch r. Keeley, 1 T. R. 619; Car- 
penter v. Marnell, 3 Bos. & Pul. 40. 

(5) Bottomley v. Brook, and Radge r. Birch, 
cited in Winch v. Keeley, 1 T. R. 621, and in 
Masters v. Miller, 4 T. R. 341 ; ted vide Bauer- 
man v. Radenius, 7 T. R. 663. But the court re- 
fused to allow a defendant to set off a bond debt 
of the plaintiff assigned to him by a third person, 
to whom and for whose use it was originally 


given; Wake p. Tinkler, 16 East, 36 . ^ 

(c) Lewis v. Wallis, Sir T. Jones, 222. 

(d) Bauerman r. Radenius, 7 T. R. 6** 

Banfill r. Leigh, 8 T R. 571 ; Jones r. Dunlop, n : 
id. 596; Offly r. Ward, 1 Lev. 235; Job** 

v. Colling*, 1 East, 104; H rifle Medlko*’* | 
case, Sel. Cas. 161. 

(e) Per Bolter. J. in Master r. Miller, 4 T. | 

R. 340; et vide Winch p. Keeley. 1 T. R- W | % 

Israel p. Douglass, 1 Hen, Bla. 239; and B*®* 

fill p. Leigh, 8 T. R. 571. 

if ) Johnson r. Collings, 1 East, 104; WW- 
well r. Bennett, 3 Bos. & Pul. 559. r 


(1) ^ The assignee of an unnegotiublc instrument, may sne the obligor in the name of the ob- 
)jgee; and equity would prohibit the obligee from releasing the demand, or receiving satisfaction* 
M'Gee ». Lynch, 3 Hayw. 105. y 

(2) Courts of law now take notice of assignments of choses in action, and afford them every 
protection not inconsistent with the principles and proceedings of tribunals acting according to the 
course of the common law. They endeavor in these respects to npplv, ns far as may property 
be done, the rules and doctrines recognized in Courts of Eqnity. Thev will not therefore gir® 
effect to a release procured by the original debtor mider a co vinous combination with th? n&*ig nor 
m fraud of his assignee; nor permit the assignor injuriously to intoifere with the conduct of 
suit commenced by the assignee to enforce the rights which passed under the assignment. W elsh 
9 . Maodeville, 1 Wheaton, 233. See, as to the right of the United States to sue in their 0*0 
nam e upon a bill indorsed to their agent, Dugan c. United States, 3 Wheaton, 172. Sceol* 
Skelding et al. v Warren, 15 Johns. 270. 

Upon these principles a release procured nfter a notice of the assignment lias been he’d lobe* 
nullity. Andrews r. Beecher, 1 John. Cas. 411. Littlefield r. Storev, 3 John. Rep 426. 
v. Legh, 1 Bos. & Pull. 447. Raymond v Squire, 11 John. Rep.’ 47. So a satisfaction of ® 
judgment entered up by the assignor after the assignment has been vacated. Wardell p. Ed eB * 
2 John. Cas. 121. 258. S. C. 1 John. Rep. 531. note. So a dismissal of a suit or a retraxit ca- 
tered up without the consent of the nasignee will be no bar to a subsequent soil. Welsh r.Mao- 
deville, ut supra. And if the fact of the assignment be known to the court, it will not suffer the 
defendant, whose name is used, to discontinue the suit without the agreement of the assign*- 
M’Cullum v. Coxe, 1 Dali. Rep. 139. 

There ere many other cases in which the rights of the assignee have been recognized and ** 
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tu ^ which is not assignable at law, so as to pass the legal interest, be indorsed IEL Fm~ 

■ iw; by the person to whom it is payable to his agent, to whom he is indebted 

& - generally, without any specific appropriation, the agent, in case of the T antagw~ 1 

death of the principal, will have no legal or equitable interest in the instru- &c. 
ment towards satisfaction of his debt, but must restore it to the executor^). 
t>' k Even at the earliest period of our history, the doctrine relating to the as* 
i signment of choses in action was found to be too great a clog on commercial 
r j: intercourse, an exception was therefore soon allowed in favour of mercantile 
c: ; a transactions. It was the observation of the learned and elegant commentator 
i . on the English laws, that in die infancy of trade, when the bulk of national 
wealth consisted of real property, our courts did not often condescend to 
f ;v; regulate personalty; but as the advantages arising from commerce were gra- 
Fh ; dually felt, they were anxious to encourage it by removing the restrictions by 
which the transfer of interests in it was bound. On this ground the custom 
i'b\* of merchants, whereby a foreign bill of exchange is assignable by the payee 
•§r# to a third person, so as to vest in him the legal as well as equitable interest 
*i 2 t. therein, was recognised and supported by our courts of justice in the four* 

■rzX teenth century; and the custom of merchants rendering an inland bill trans- 
ferable, was established in the seventeenth century. In short, our courts, 
anxiously attending to the interests of the community, have, in favour of com* 

; merce, adopted a less technical mode of considering personalty than realty ; 

0* and in support of commercial transactions have established the law merchant , : 

which is a system peculiarly founded on the rules of equity, and governed in 
all its parts by plain justice and good faith(A)(3). 

j A* ! 

' Having thus endeavored to point out the peculiar properties of a bill 
exchange, in respect of its being assignable , so as to give # the holder a right 
> of action in his own name, it will be proper to make a few observations on other Sira- 
v the second privilege by which it is distinguished from other simple contracts, 1 

ill that of Us importing a consideration unless the contrary be shown , and fre- conMtr- 
* quently excluding the inquiry (i). ation . 

[ ] 

, (g) Williamson v . Thompson, 16 Ves 443. (i) Soe Per Lord Ellenboronch, C. J. in Phtt- 

(A) Per Boiler, J. in Mooter r. Miller, 4 T. liskirk v. Plnckwell, 2 Maule & S. 395. 

R. 342. 


forced in suits at law; but it ia foreign to the purposes of this note to give them a minute analy- 
sis. The reader will receive farther information on the subject by consulting the subjoined cases. 
Perkins r. Parker, 1 Mass. Rep. 117. Wakefield v. Martin, 3 Mass. Rep. 558. Dix v. Cobb, 
4 Mass. Rep. 508. Dawes r. Boylston, 9 Mass. Rep. 837. Crocker v. Whitney, 10 Mass. Rep. 
816. Wood r. Partridge, 11 Mass. Rep. 488. Alner v. George, 1 Camp. N. P. 892. Tuttle 
r. Beebee, 8 John. Rep. 152. Meghan v. Mills, 9 John. Rep. 64. Brisban v. Caines, 10 John. 
Rep. 45. Inglis v. Inglis’s Executors, 2 Dali. Rep. 45. Roussett r. The Insurance Company of 
North America, I Binn. 429. Woodbridge v. Perkins, 3 Day’s Rep. 564. Da Costa v. Shrews- 
bury, 1 Bay’s Rep. 211. Administrators of Compty r. Aiken, 2 Bay’s Rep. 491. Raymond v. 
Squire, 11 John. Tep. 488. Anderson r. Van Allen, 12 John Rep. 843. Mowry r. ’/’odd, 12 
Mass. Rep. 281. Jones r. Witter, 13 Mass. Rep. 304. Bowman v. Wood, 15 Mass. Rep. 534. 
Martin a. Hawke*, 15 Johns. 405. Wheeler r. Wheeler, 9 Cowen, 34. 

An assignee of a chone in action will be protectee in a court of law against the acts and decla- 
rations of the assignor subsequent to the assignment. Kimball v. Huntington, 10 Wend. Rep. 
675. 

Though a promissory note, not payable to order, is not assignable so as to vest the legal inter- 
est in another person, yet the assignment of such note transfers the equitable title, which will bn 
recognized both in a court of equity, and in a court of law, and fully protected. Lyon v. Sum- 
mer®, 7 Conn. Rep. 399. To give effect to this doctrine is the object of the Conn, statute of May 
28d 1822, ch. 12, § 1. lb. 

(8) The lex mercatori which governs foreign and inland bills of exchange, is a part of the 
common law of England; and is embraced by that clause of the Indiana statote which adopts 
the common law. Pratt v. Ends, 1 Blackf. 81. ^ But the assignment of promissory note*, in 

that state, is not governed by the law of merchants. Bidlit r. Scribner, Idem, 14. } 
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m. Poet*. Contracts arc of three descriptions. 1st. Matter of Record. 2dly. 
ties^A^" Specialty. 3dly. Parol or Simple Contracts. The first of these, viz. ibe 
vantages, judgment of, or a recognizance acknowledged before a court of record , on 
&c. account of its being either actually or supposed to have been sanctioned by 
such tribunal, cannot be impeached, or the propriety of it questioned, in any 
Cons id era- action on the judgment. Nor can there be any allegation in pleading against 
tk>o notes- the validity of a record, though there may be against its operations. See- 
r ondly, Specialties rank next in point of estimation. These on account of 
of« Bill of the deliberate mode in which they are supposed to be made and executed, 
Exchange, have always been liolden to bind the party making them, although they were 
&c. executed without adequate consideration (A:), and consequently it is not in- 
cumbent on the plaintiff in an action upon a deed to state or prove upon 
what cause or for w hat consideration it was made(/); and though the de- 
fendant may be at liberty to avail himself of the illegality in the considera- 
tion, it is incumbent on him to state it in pleading, and to establish it by evi- 
dence (m). But the third description, namely, parol or simple contract 
(which in legal definition include as well unsealed written contracts as those 
which are merely verbal ,) are not in general entitled to such respect, be- 
cause the law presumes that such contracts may have been made inadvert- 
ently and without sufficient refiection(n) ; and therefore, in general, they 
will not be enforced, unless the plaintiff alleges and proves that they were 
made for a sufficient consideraiion(o). And if an instrument, in other res- 
pects in the form of a bill of exchange or promissory note, be invalid as such, 
as for instance because it was payable on a contingency , it will afford do 
prima facie evidence of having been given for adequate consideration , al- 
though it in terms profess to have been given for 44 value received ,” nor will 
it be negotiable or even valid between the original parties, unless itbeprof- 
ed that it was founded on adequate consideration (p). It is otherwise how- 
T # 10 1 ever * n ^ ,e case a vn ^ exchange or promissory note(y),it ‘being 

J scarcely ever necessary for the plaintiff to prove that he gave a considera- 
tion for it: and the defendant is not at liberty to prove that he received oo 
consideration, unless in an action brought against him by the person with 
whom he was immediately concerned in the negotiation of the instrument (r), 
or by a person who has given no value for it. In this respect, therefore, a 
a bill of exchange, although it is not a specialty (v), yet it carries with it 

(k) See the argument Slmrington r. Htrotton, (w ) Petrie v. Hanney, 8 T. R. 424. 

Plowd. 309, where, though quaintly, yet cor- (n) Fonbl. 329, 388; Sharington r. Strottot. 

rectly, it is said that deeds are received as a lien Plowd. 809. 

final to the party making them, although he in (o) gee theense of Ratio r. Hughes, 7 T.B- 
truth received no consideration; in respect of 850, in which it was adjudged that all contract* 
the deliberate mode in which they are supposed are by the law of England distinguished in* 
to be made and executed, for 1st, the deed is agreements by specialty and agreements by ps- 
prepared and drawn; then the teal is affixed; rol, and that ihere is not any such third class* 1 
and lastly, the contracting party 'delivers it, contracts in writing. If they be merely written, 
which is tho consummation of his resolution, and not specialties, they arc parol , and a coo- 
Voluntary conveyances, and deeds without any sideration must be proved. See also same csss 
consideration, are void os to creditor a, but in in 7 Pro. Pari. Cas. 550; Parker r. Baylis, * 
the absence of fraud are valid and binding at Pos. & Pul. 77; Johnson r. Codings, 1 
law and in equity against the party and his heir 104; Sharington v. Strotton, Plowa. 308; 
and personal representative. See Gully r. Bish- trie r. Ilanney, 8 T. R. 421. u 

op of Exeter, 10 B. & C. 584, 601, and per ( p ) Maggs t\ Ames, 4 Bing. 470, 471; 15** 
Lord Tenterden, id. 60f); and under the words & P. 294, S. C.; Morgan r. Jones, I Tjr. 21; 
in a deed, “ other good and valuable causes and I C. & M. 1$2, S. C. 

considerations,” it may be shown ns matter of (q) Simmonds v. Parminter, I Wils. 189. 
fact, that there were other considerations; per (r) Guichard v . . Roberts, 1 Bla. R«P> 4 " ; 
Bailey, J* in Ga,, y Bishop of Exeter, 10 B. Lewis c. Cosgrave, 2 TViunt. 2 ; post, Ch. 1U 
tr C. 609; and Tull t. Partlett, l M. & M. 472. #. i. Consideration. 

( l ) Fellowes t>. Taylor, 7 T. R. 477; Bunn (#) Yeomans v. Bradshaw, 8 Salk- 70; ante, 
r. 4*uy, 4 East, 200. 2, note(rf). 
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the same presumption of a consideration as a bond or other specialty, par- in. Pfcen- 
ticularly when it is, in the band? of a third person (/). It is not however 
owing to the form of a bill of exchange, nor to the circumstance of its being 
in writing, that the law gives it this effect, but in order to strengthen and tages, fee. 
facilitate that commercial intercourse which is carried on through the medi- 
um of this species of security; for notwithstanding a contract be in writing, 
it is essential to the validity of it that it should in all cases be founded on a 
sufficient consideration, unless the writing, from its being of the highest so- 
lemnity, imports a consideration, or unless it be negociable at law, and the 
interests of third persons are involved in its efficacy (1) ' 


IV. The Histort of Bills. 


i • 


Having thus endeavoured to state two of the most peculiar properties of a 

BUhu 

(t) Philliskirk r. Pluck well, 2 Maule & S. 895. 


(1) The doctrines contained in this paragraph have been frequently recognized in the United 
States. In general, a written promise requires a consideration no less than a parol one. Hoe- 
naer v. Hollenbeck, 2 Day’s Rep. 22- And a note made without consideration is nude. pact, 
and void as between the original parties to it. Pearson r. Pearson, 7 John. Rep. 26. Stack- 
pole v. Arnold, II Mass. Rep. 27. Raymond r. Sellick, 10 Conn. 480; Hartwell v. McBetb, 

1 Har. Del. Rep. 363; Dickinson v. Hall, 14 Pick. 217; Barnnm v. Barnum, 9 Conn: 242. ^ 
So if the consideration have totally failed. . Dennison r. Bacon, 10 John. Rep. 198. Tappen v. 
Van Wogenen, 3 John. Rep. 465. Fowler r. Shearer, 7 Mass. Rep. 14. Livingston v. Hastie, 2 
Caines' Rep. 247. Barkhamsted v. Case, 5 Conn. Rep. 628. See Hills v. Banister, 8 Co wen, 
81. Rice o. Goddard, 14 Pick. 293; Loffiand v, Russell, Wright, 438; Bowles v. Newby, 

2 Blackf. 364; The People v. Niagara, Corn. Pleas, 12 Wend. 246; Fallis v. Griffith, Wright, 
803. ^ 

Every note within the statute imports a consideration unless the contrary appear on the face of 
the note itself. Goshen Turnpike Company, 9 John. Rep. 217. Ten Eyck v. Vanderpool, 8 
John. Rep. 120. ^ So of a bill of exchange. Early r. McCart, 2 Dana, 414. And the words 

“value received” in a note not within the statute are prima facte evidence of a consideration 
sufficient to cast on the defendant the burthen of proof of the want of a consideration. ^ Or of 
a failure of consideration, or fraud. Towsey v. Hook, 8 Blackf. 267. But a promissory note not 
expressed to be for value received does not import a consideration. Edgerton v. Edgerton, 8 Conn. 
6. ^ Jerome v. Whitney, 7 John. Rep. 821. contra . — tensing v. M’Killip, 3 Cain. Rep. 286. 
A promissory note expressed to be for 4 value received’ may be avoided as between the payee 
and maker, by showing that there was no consideration for it, originally ; and a note given for the 
renewal of one so voidable is likewise without consideration. Hill v. Buckminster, 5 Pick. 391. 

So, as between the original parties, the true consideration of a note may always be inquired 
into: Thus, where a note was given for the balance due on a settlement of accounts, a mistake 
us to the amount, may be shown. Hampton r. Blakeley, 3 M’Cord, 469. Slade v. Halsted, 7 
Cowen, 322. See Lawrence v . Stonington Bank, 6 Cona. Rep. 521. And in this case, it was 
held that though a bona fide holder of a bill for valuable consideration, cannot be affected by the 
want of consideration, as between the original parties; yet, if he received the bill without value, 
he is in privity with the first holder, and the want of consideration between the original parties, is 
equally available against him. 

Where a promissory is void on account of a total fraud in the consideration, the maker has ade- 
quate remedy at law. Barkhamsted v. Case, 5 Conn. Rep. 528. The bolder of a bill, check, 
or note, is prima facie deemed the rightful owner of it, and need not prove a consideration given 
roe it, unless where circumstances of suspicion attach to the transaction. Cruger r. Armstrong, S 
John Cas. 5. Conroy c. Warren, 3 John. Cas. 259^ 3 WTieaton, 182. «{ Jackson v. Heath, 


1 Bai. 356; Dean v. Hewitt, 5 Wend. 257; Cox v. Bethany, 10 Curry’s Louis. Rep. 152; Sims 
o. Lyles, 1 Hill, 39; Peasely r. Bootwrigbt, 2 Leigh, 195; Dugan r. Campbell, Ohio Rep. Cond. 
} And an indorsement of a note is prima facie evidence of being made for full value; and 
® §? neri, l incumbent on the defendant to show the real consideration if it was an inadequate 
one. Biddle r. Mandeville, 5 Cranch’s Rep. 322. ^ Percival f. Fra m pi in, 3 Dowl. P. C. 748. 

8ee also Simpson v. Clarke, 2 Cromp. M. & Rose. 342. Brook v. Thompson, 1 Bai. 822. The 
jbawer of a bill of exchange may rebut the presumption of his liability, m case of non-payment 
by the drawee, by proving that between the payee and himself, there was do considers tioa, Miles 
* O’Hara, 1 8erg. & Rawle, 32. 
l Sue further, as to consideration. Post, Part 1. eh. III. sec. I. ^ 
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IV. Tbo bill of exchange, namely, its assignable quality, and its validity in the bands 
History of 0 f a fowd fide holder, though made without consideration, it may be proper 
to inquire concisely, but more particularly, into the history , general nature, 
and we of these instruments. 


Foreign or Bills of exchange are Foreign or inland . Foreign , when drawn by a per- 
Inland. S on abroad upon another in England, or vice vers/I; or in one foreign country 
upon another: and inland , when both the drawer and the drawee reside in 
England, or in that part of the kingdom where the bill is drawn and payable; 
or when both drawn and payable in England though accepted abroad. A 
bill drawn in Ireland upon England is to be considered as a foreign bill and 
not an inland bill; and therefore where a person in Ireland drew a bill on 
another in England, who wrote a letter promising to accept, it was decided 
that such promise amounted to a legal and binding acceptance, although such 
letter was written after the passing of the act requiring that all inland bills 
shall be accepted by writing on the same (ti). But a bill drawn in Lon- 
don, payable to the order of the drawer in London , upon a merchant residing 
at BrnsseUy and accepted by him payable in London , is an inland bill, and 
must be stamped as such ( x ). 

Foreign B seems extremely doubtful at what period or by whom foreign bills of 
Bill* exchange were first invented. The elementary writers differ on the subject. 

It is said by Pothier (y), that there is no vestage among the Romans of bilk 
of exchange, or of any contract of exchange ; for though it appears that 
Cicero directed one of his friends at Rome, who had money to receive at 
Athens, to cause it to be paid to his son at that place, and that friend ac- 
cordingly wrote to one of his debtors at Athens, and ordered [him to' pay a 
sum of money to Cicero’s son, yet it is observed, that this mode amounted 
[ *11 ] to nothing more than a mere order or # ma»date, and w as not that species of 
pecuniary negociation which is carried on through the medium of a bill of 
exchange; nor does it appear that the commerce of the Romans was carried 
on by means of this instrument; for we find by one of their laws (*), that a 
person lending money to a merchant who navigated the seas, was under the 
necessity of sending one of his slaves to receive of his debtor die sum lent, 
when the debtor arrived at his destined port, w hich would certainly have been 
unnecessary if commerce, through the medium of bills of exchange, had 
been in use with them. Most of our modern w’riters have asserted (proba- 
bly on the authority of Montesquieu (a)), that these instruments were in- 
vented and brought into general use by the Jews and Lombards when ban- 
ished for their usury, in order, with the secrecy necessary to prevent con- 
fiscation, to draw their effects-out of France and England to those countries 
in which they had chosen or had been compelled to reside ; but Mr. Jus- 
tice Blackstone says (b) this opinion is erroneous, because the Jews were 
banished out of Guienne in the year 1287, and out of England in the year 
1290(c), and in the year 1236 the .use of paper credit was introduced into 
the Mogul empire in China(d). Other authors have attributed the invention 
to the Florentines, when, being driven out of their country by the faction of 
the Gebelings, they established themselves at Lyons and other towns(e)* 

(u) l & 2 Geo. 4, c. 78, and 9 Geo. 4, c. (a) Esp. L. 21, c. 16, n. I. 

24 ; Mahoney r. Ashlin, 2 Bar. & Adol. 478; ( b ) 2 Bla. Com. 467. 

and see Chatera r. Bell, 4 Esp. Rep. 48; see (c) 2 Carte. Hist. Eng. 208, 206. 

also Salomons v. Staveley, 3 Dong. 298. (d) However, the ooly authority • D . iB PP[* 

(j) Ananer v. Clark, 2 C., M. & R. 468. of that assertion is the 4 Mod. Univ. H*t. 499} 
(y) Trails de Droit Civil, tit Trait6 du a work not of paramount authority. 

Contrat de Change, pi. 6. (e) PotR p|. 7. 

(s) JDe nauticofanere. 
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On the whole, however, there is no certainty on the subject, though it seems \y, xbe 
clear foreign bills were in use in the fourteenth century, as appears from a History of 
Venetian law of that period ; and an inference drawn from the statute 5 BU,, » ® c * 
Rich. II. st. 1, c. 2(f ), warrants the conclusion that foreign bills were in- 
troduced into this country previously to the year 1381. 

The mode of avoiding the necessity for transmitting money itself from 
one country to another by means of these instruments having been once dis- 
covered, the advantages derived from it soon induced merchants universally 
to adopt it, and from thence it very early grew into a custom, which seems 
to have been judicially sanctioned in this country at a very early period of 
our history, though no earlier decision relative to the custom can be found 
than in Jac. !(«*), where it was adjudged that acceptance raised an assump- 
sit in law, for the breach of which an action on the case would lie. How- 
ever, as our courts did not at first conceive it necessary to the encourage- 
ment of commerce, that this exception to the rule relative to choses in action 
should be carried any further than to foreign bills drawn merely for the pur- 
poses of trade, we find that formerly they would only give effect to bilb 
made between merchant strangers and English merchants (A); however, it 
was soon extended to all traders, and finally in this country to all persons, 
whether traders or nol(i). But in foreign countries this is not now univer- 
sally so; thus in France, though it is not essential that the parties to a bill 
should be cominercantes, or regular traders; there are some exceptions, and 
no female, whether single or widow, unless a regular merchant, can effectu- 
ally be a party to a bill(fc). Hence the necessity for every person having 
any transactions relating to foreign bills, # being completely informed of the [ *12 ] 
law of every country through which they have passed. 

Inland Bills of Exchange, (which are so called because they are drawn as Inland 
well as payable in England,) according to Lord C. J. Holt’s opinion, did 
not originate at a much earlier period than the reign of Charles the Sec- 
ond. (m) They were at first, like foreign bills, more restricted in their op- 
eration than they are at present, for it was deemed essential to their validi- 
ty, that a special custom for the drawing and accepting them should exist be- 
tween the towns in which the drawer and acceptor lived ; or if they lived in 
the same town, that such a custom should exist therein (n)(l). At first also 
effect was only given to the custom when the parties w ere merchants, though 
afterwards extended, as in the case of foreign bills, to all persons whether 
traders or nol(o). And even after the general custom had been established, 
and it had been adjudged that all persons having capacity to contract might 


(/) Cin x ton r. Swift, 2 Show. 441, 494. 

(g) Martin i\ Boure, Cro. Jac. 6; Oa«te r. 
Tajrlor, Cro. Jac. 306; l Rol. Abr. 6; Hussey 
v. Jacob, Ld. Rnym. 89. 

(h) Oaste r. Traylor, Cro. Jac. 306, 307. 

(i) PerTrcby, C. J., in Bromwich v. Lloyd, 
2 Lutw. 1386; So r she Id t». Witherly, 2 Vent. 
295; Comb. 45, 152, S. C.; Cramlington t. 
E?ang, 2 Vent. 310. 

(*) 1 Pardess. 328, 829. 

(/) 8ee Mahoney r. Ash] in, 2 Bar. & Adol. 
878, and Amner v. Clark, 2 C., M. & R. 468; 


ante , 10, notea (u), (x). 

(m) Buller r. Crips, 6 Mod. 29; Anon. 
Hardr. 485; Claiton v. Swift, 3 Mod. 96; Ma- 
rius, 2; and see the argument in Mahoney r. 
Ashlin, 2 Bar. & Adol. 478. 

(n) Buller v. Crips, 6 Mod. 29; Pinckney r. 
Hull, Ld. Raym. 175; Erskine v. Murray, vl. 
1542, Mannio v. Carey, Lutw. 379; Pearson 
r. Garrett, 4 Mod. 242. 

(o) Bromwich r. Loyd, 2 Lutw. 1585; Sars- 
field r. Witherly, Carth. 82. 


(1) ^ A bill drawn by a person residing in one of the United States upon a person residing in 
Mother m a foreign bilL Phoenix Bank v. Hussey, 12 Pick. 483; Bank of Cape Fear v. Stive- 
wete, i Hill (So. Car.) Rep. 44; Halliday v. McDougal), 20 Wend. 81; Brown r. Ferguson, 4 
heigh, 87; Dickens r. Beal, 10 Peters, 572; Bank of die United States v. Daniel, 12 id. 82; 
Towosley v. Sumrall, 2 id. 170; Backer v. Finley, id. 586; Per Nelson, J. Wells r. Whiteboard, 
8 Wend. 530; Green v. Jackson, 15 Maine Rep. 136; Rice v . Hogan, 8 Dana, 184. }> 
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IV. The make them, a distinction was taken with respect to form between bills made 
H^rrof payable to order, and bills made payable to bearer ; for it was once thought 
Bt a, that no action could be maintained on a bill payable to the order of a cer- 
tain person by that person himself, on the ground that he had only an au- 
thority to indorse ; and those payable to bearer were at first thought not to 
be negotiable in any case. These distinctions, however, have long been 
held to be without foundation ; and on the whole, as observed by Mr. Jus- 
tice Blackstone(p), although formerly foreign bills of exchange were more 
favourably regarded in the eye of the law than inland, as being thought of 
more public concern in the advancement of trade and commerce, yet now, 
by various judicial decisions, and by two statutes, the 9th and 10th Will. 3, c. 
17, and the 3rd and 4th Anne, c. 9, inland bills stand nearly on the same 
footing as foreign ; and what was the law and custom of merchants with re- 
gard to one, and taken notice of as such, is now by these statutes enacted with 
regard to the other. The principal difference between foreign and inlaod 
bills is, that the former must be protested, the latter need not (q) (1). Id 
Scotland both must be equally protested(r). 

Chocks, Besides inland and foreign bills of exchange there are some other descrip- 
&c. tions of negotiable instruments for the payment of money, viz. check* 
bankers, promissory notes , bank notes , and bankers' notes , and which ire 
transferable so as to vest. the legal right to receive the money in the holder. 
Most of the rules applicable to bills of exchange equally affect these instru- 
ments. Their peculiar qualities and requisites, and the law affecting them 
in particular will be separately considered (s) (2). 

(p) 2 Bla. Com. 467. (r) Ferguson r. Belch, Morr. App. to Bilk 

(a) B tiller v. Crips, 6 Mod. 29; Windle v. No. 18; Glen. 189, 2d edit 
Andrewi, 2 B. & A. 696. (t) See pout , Ch. XI. and XIV. 


(!) *« The English law requiring protest, and notice of non-acceptance of foreign bills hubs* 
adopted andfollowed as the true rule of mercantile law in the States of Massachusetts, Connect! - 
cot, New-York, Maryland, and South Carolina. YVntson r. Loring, 3 Mass. Rep. 557. Starry 
p. Robinson, 1 Day’s Rep. 11. Mason v. Franklin, 3 Johns. Rep. 202. Weldon r. Dock, 4 ib. 
144. Winthrop v. Pepoon, I Bay’s Rep. 468. Philips r. M ’Curdy, l Harr. & John*. 187. 
But the Supreme Court of the United States, in Brown r. Barry, 3 Dali. Rep. 365, and in Clark® 
it. Russell, cited in 6 Serg. &*Rawle, 358, held, that, in an action on a protest for non-papnent 
on a foreign bill, protest for non-acceptance, or a notice of the non-acceptance, need not be shows, 
inasmuch as they were not required by the custom of merchants in this country, and those deci- 
sions have been followed in Pennsylvania. Read c. Adams, 6 Serg. & Rawle, 856. It become*, 
therefore, a little difficult to know what is the true rule of the law merchant in the United States, 
on this point, after such contradictory decisions.” 8 Kent’s Com. 2d ed. 96. In Alabama, 
inland bills of exchange are reflated and governed by the same laws, usages, and customs which 
regulate and govern foreign bills; except in the amount of damages. Hanrick r. The Farmers 
Bank, 8 Porter, 689. } 

(2) Bank checks are considered as inland bills of exchange, and may be declared on ss such. 
Cruger v. Armstrong, 3 Johns. Cas. 5. The rules, therefore, that are applicable to the one, w* 
generally applicable to the other. See Murray r. Judah, 6 Cowen, 484. Mauran e. Lamb, 7 
Co wen, 174. 

A check payable to bearer passes by delivery, and the bearer can sue on it as on an inlsnd bdl 
of exchange. Woods v. Bchroeder, 4 Har. & John. 276. 

One possessed of a check, or order, for the payment of money to bearer, addreaed to no par- 
ticular person as drawee, can maintain no action against the person subscribing it, without show- 
ing that he came fairly by it, for a valuable consideration. Bali r. Allen, 16Mass. Rep. 4J1 
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♦CHAPTER II. 


OF THE PARTIES TO A BILL OF EXCHANGE, PROMIS- 
SORY NOTE, &c. 


Who mat be a Party, aicd who 

II. 

Number ok Parties 

24 

not or sufficient Capacity 

13 


Drawer or Maker 

24 

Aliens 

13 


Acceptor 

24 

Clergy 

14 


Payee 

24 

Trader or not 

14 


Bearer 

26 

Corporations and Partnerships ex 

■- 


Indorser 

26 

ceeding Six Persons 

15 


Indorsee 

26 

Incapacity in General 

IS 


Acceptor supra protest 

27 

Imbecility of Mind 

18 


Payer supra protest, &c. &c. 

27 

Infant 

18 

III. 

Modes or becoming a Party 

27 

Married Women 

20 


In Person 

27 

Consequences as to other Parties 

21 


By Agent 

27 




By Partner 

86 


It is essential to the validity of every contract that there be proper parties 
to it, and that those parties have capacity to contract. The parties to a 
contract are generally only two, namely, the person binding himself to per- 
form some act, and the person in whose favour that act is to be performed; 
but in the case of bills of exchange and promissory notes, on account of the 
assignable quality of each, there may be and usually are more than two par- 
ties. The capacity of the contracting parties, or in other words, who may 
be concerned in the transaction, will be considered in the first part of this 
chapter; the number of the parties in the second ; and in the third the modes 
by which they may become such. 


1. Who mat be a Party, and who not of sufficient Capacity. 


All persons, if they have capacity to contract, and are not under any legal Who 
disability, may be parties to a bill of exchange. In France, minors and 
women, whether spinsters, widows, or married women (unless regular com- &c^ 
mercantes or traders) are incompetent to be parties to a bill (a). 


In general, contracts in favour of alien enemies are void, both at law and Alien*, 
in equity (i), unless he comes into the country sub salvo conductu or live 
here by the King’s licence(c); therefore a bill drawn in war by an alien ene- 
my abroad, on a British subject here, and indorsed during war to a British- 
born subject voluntarily resident in the hostile country, cannot be enforced 
by the latter after peace restored(d). But where two British subjects were 
detained prisoners in France, and one of them drew a bill in favour of the 
other on a third British subject, resident in England, and such payee indors- 
ed the same in France, to an alien enemy, it was held that the alien’s right 


(a) 1 Pa rd e«s. 228,440; Pailliet, Manuel 
de Droit Frangaw, 842. 

(b) Williamson v. Patterson, 7 Taunt 439; 
1 J. B. Moore, 333, 8. C. ; Brandon r. Nesbitt, 
6 T. R. 23; 2 Ves. & B. 332. 

3 


(c) Brandon r. Nesbitt, 6 T. R. 23; 2 Ves. 
& B. 332; Mostyn r. Fabrigns, Cowp. 163. 

(d) Willison v. Patteson, 7 Taunt. 439; 1 
J. B. Moore, 133, 8. C. 
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I. Who of action was not only suspended during the war, and that on the return of 
may be peace he might recover the amount from the acceptor (e), for otherwise 
£***••» such persons would sustain *greater privations during their detention; and for 
-j same reason it is no objection to an action on such bill that it is brought 
*- as to part intrust for an alien enemy (f). And after the expiration of a 

temporary act, which prohibited the paying such bills during the subsisting 
war, under a penalty, a promise to pay such bill will be valid(^). And an 
action may be sustained here by a neutral on a promissory note given to him 
by a British subject in an enemy’s country for goods sold there(A). 

Clergy- It appears (t) that in France ecclesiastics were prohibited from being par- 
ties to a bill of exchange, or from carrying on commerce in any way, on the 
principle that such transactions were repugnant to the sanctity of their pro- 
fession; but in this country, until recently, although clergymen were prohibited 
by statute(i), under penalties, from trading or farming; yet the act of being 
a party to a bill would not constitute a trading within the statute(/), and if 
it did, as the act was merely prohibitory, the bill itself would not be void(m)* 
It has, however, been lately determined, that the 57 Geo. 3, c. 99, (repeal- 
ing the former enactment), which prohibits spiritual persons from being en- 
gaged in any trade or dealing for gain or profit , includes banking compa- 
nies; and therefore that it is a good plea to an action by the indorsees against 

the indorser of a bill of exchange, that the bill was jnadeand indorsed after 
the passing of the statute 57 Geo. 3. c. 99, that the plaintiffs were a bank- 
ing company, of which certain spiritual persons holding benefices were part- 
ners and members, and that the trade or business of a banker was carried on 
by the said co-partnership for gains and profits, as well of those spiritual 
persons as others, contrary to the form of the statute, whereby the indorse- 
ment and the promise iutlie declaration mentioned were void inlaw(n). 

Merchant It was once thought that as the only reason why bills of exchange were 
or Trader, su g* ere( j to be assigned by one person to another, was because they were the 

orD ° the means of increasing commerce, and facilitating the ends of it, no person 

who was not a merchant, or engaged in some trade, could be a party to a 


(e) Antoine r. Morshend, 6 Taunt. 237, 
447; 1 Marsh. 558, S. C\; and Danbux p. 
Morshead, 6 Taunt 332. 

Where an Englishman permanently resides 
and carries on trade, and in proved to be ro/un- 
tarily domiciled in a foreign land, the govern- 
ment of which is at war with this country, he 
to far loses the right of an Englishman that he 
cannot sue in our courts; M’ConncII r. Hector, 
3 Bos. &P. H3; 5 Rob. Adin. R. 90; 3 Id. 
22; O'Meoley r. Wilson, 1 Cumpb. 482; Rob- 
erto e. Hardy, 3 Maule & S. 533, 536. 

Bat an Englishman domiciled in a foreign 
•t&te in amity with this country mav lawfully 
exercise the privileges of a subject of the place 
where he is resident, to trade with a nation in 
hostility with this; Bell r. Reid, l Maule & 
Sel. 726. 

So a native of a foreign state in amity with 
this country, token in an act of hostility on 
board an enemy's fleet and brought to England 
a* a prisoner at war, is not disabled from suing, 
oven during his confinement, on a contract enter- 
ed into bybira as such prisoner; Sparenburgh p. 
Bannatyne, 1 Bos. & P* 163; Rex p. Despardo, 
1 TatuR- 28. 


(/) Danbuz r. Morshead, 6 Taunt. 332. 

( g) Duhnmmel r. Pickering, 2 Stark. 90. 
(A) llouiiet r. Morris, 3 Cumpb. 803; Mo*- 
tyn r. Fabrig-is, Cowp. 163. 

(i) Poth. Trait.* de Change, pi. 27. 

(A) 21 Hen. 8,c. 13; 43Ceo.3,c 84, s 5 
(/) llankev r Jones, Cowp 745, Lord 
Mansfield said, “ This case is merely a drawing 
by a person for the purpose of improving hi* 
own estate, and he pays discount on what be 
draws, and therefore there is no colour for sav- 
ing he is w ithin the desc.iptiun of the bankrupt 
laws ” 

(/a) Id ibid.; Ex parte Meyinot, 1 Atk. 
190; per Lord Chancellor, “The Statste of 
21 II. 8, is rather in the nature of o prohibition ♦ 
and a prohibition will not exempt him fi™ 11 
being n bankrupt; for if n man, with hise)«* 
open, will break the Jaw, that does not make 
void the contract ** 

(«) Hall p. Franklin, 3 Mce. & YVels. 259; 
1 Horn & H. 8, S. C. The inconvenience re- 
sulting from this decision to associations 
partnerships already formed, is remedied by 1 
k 2 Vic. c. 10. 
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biJI(o). It has however been long settled, that all persons having capacity I. Who 
and understanding to contract in general, may be parties to these instru- ** 
raents(p); and as a person does not make himself a merchant by drawing 
or accepting a bill of exchange, an attorney does not (independently of 1 & [ *15 ] 
2 Viet. c. 110,) by accepting a bill lose his privilege from arrest and to be 
sued by bill (9). 

In general a corporation can only contract by deed under its corporate Corpora- 
seal(r); and it has been doubted, whether a corporation established without jjj***®^ 
any power expressly giveu to it to be a party to bills or promissory notes, ner8 Wp* 
has power to bind itself by such instruments, at least it is doubtful whether having 
a corporation can so bind itself for purposes foreign to those for which it 
was originally established (a)(1). But upon the question whether a corpo- partners. 


( 0 ) Fairley v. Rocb, Lutw. 891; Bromwich 
r. Lloyd, Lutw. 1585. 

( p ) Sarsfield r. Witherly, 2 Vent 295; 
Comb. 152; Carth. 82; 1 Show. 125, 8. C.; 
Hodges v. Steward, 12 Mod. 36; 1 Salk. 125, 
S. C. The law in France is the seme, 1 Pnr- 
des, 328, 329. 

(q) Comerfordr Price, 1 Doogl. 812. Same 
point ruled by Dampier, J , 6th May, Easter 
Term, 1815, MS. 

(r) Shirk v. flighgate Archway Company, 
5 Taunt 794; Broughton v. The Manchester 


Waterworks Company, 3 B. & Aid 8; The King 
r. The Inhabitants of Chipping Norton, 5 East, 
239; Bac. Ab. Corporations, E. 3; The King 
v. Bigg, 3 P. W. 432, 434; Yarborough v. 
Bank of England, 16 East, 11 ; 3 & 4 Anne, c. 
9 s. 3 ; 1 Chitty on Pleading, 6th edit. 106, 
107. 

(s) Per Baylcy, J. in Broughton v. Manches- 
ter Waterworks Company, 3 B. & AJd. 8; 
and see Slark k. llighgate Archway Company, 
5 Taunt 792. 
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(1) An insurance company may make a valid promissory note, which will be held good until 
the contrary be shown. Barker p. Mechanic’s Fire Ins. Co , 3 Wend. Rep. 94. 

A note by which J. F. as president of an insurance company, promises to pay a sum certain, 
is not the note of the company, but of the maker aloue. lb. 

The Utica Ins. Co. have a right to invest their surplus funds in loans; but having called in a 
part of their capital for the express purpose of making loans in a particular way, viz. by the issu- 
ing of checks in the shape of bank notes, it was held , that loans thus made are in violation of 
the restraining act, and that a note takeo upon such loan is void. Utica Ins. Co. r. Cadwell, 8 
Wend. Rep. 296. 

Per Savage, Ch. J. By the restraining act, no person unauthorized shall become a proprietor 
of a fund lor the purpose of issuing notes, receiving deposits, making discounts, or transacting 
any other business which incorporated banks may or do transact by virtue of the acts of incor- 
poration. Id. 

The money lent may, however, be recovered under the common count, and checks drawn, re- 
ceived os money, and duly paid, will be considered as money. The recovery, however, in such 
case, being on the contract ns distinguished from tho security , an action cannot be sustained 
against the borrower and his sureties, the sureties not being parties to the contract. Id. 

A note given to an incorporated company for slock is valid in the hands of an indorsee with- 
out notice, notwithstanding the statutory provision forbidding directors of such companies to re- 
ceive a note or other evidence of debt in payment of any instalment actually called in and re- 
quirei to be paid , where it is not affirmatively shown that the note was given for stock called in 
and required to be paid. VVilmarth v. Crawford, 10 Wend. Hep. 341. 

The plaintiffs loaned to J. L. 500 dollars, upon his check for the same sum, collaterally se- 
cured by the deposit of a promissory note, indorsed by the defendant. The sum advanced to L, 
consisted of small checks, drawn by the plaintiffs on the Tradesmen’s Bank, having the general 
appearance of bank notes, and being intended to circulate ns such. They were not redeemed at 
the bank on which they were drawn, hut by the plaintiffs themselves at their own office. L. hav- 
ing failed to repay the loan, the pbintiiTs brought an action on the note, to which the indorsers 
•ct up the illegality of the transaction, under the restraining act, as a defence. Held, that the 
giving of the checks under the circumstances of the case, was not a banking transaction, nor 
against the restraining act, and that the plaintiffs were entitled to recover. Utica Ins. Co. v. 
Pardow, 2 Hall’s Rep. 515 

Banks and other commercial corporations may bind themsdves by lh-i acts of their authorized 
officers and agents without the corporate seal. Hubner r Bank U. S , 5 Wheat 338. 

A corporation may be bound by a note given by ao authorized agent on account of a demand 
against the corporation, though no special clause in the act of incorporation authorizes it to issue 
notes. Mott c. Hicks, 1 Cowen, 513. So an incorporated Commission Company may accept a 
bill of exchange on an agreement of the drawer to deposit Goods. Munn v . Commission Co., 15 
Johns. Rep. 44. 

The trustees of an academy incorporated to promote morality, piety and religion, and for the 
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I. Who 
may be 
Parlies, 

&c. 


[ *16 


Bank Re- 
striction 
Acts, and 
decisions 
thereon 
10 . 


CEl 


ration can, without express enactment, make a bill or note, it has been ob- 
served, that as corporations are mentioned in the statute of Anne (6 Ann. 
c. 22,) as persons who may make or indorse notes, and to whom notes may 
be payable; and as it gives the like remedy to and for corporations and 
others as upon inland bills of exchange, it implies that by the custom of mer- 
chants they might in some cases at least draw, indorse, accept, or sue upon 
bills of exchange ; but that if the being parties to bills or notes were incon- 
sistent with the purposes for which they were incorporated, that inconsisten- 
cy might be a bar to any remedy by or through or against them on a bill or 
note(f). And where a corporation is empowered by statute to raise money 
by notes for a special purpose, if it issue notes without stating therein that 
they were given for that purpose, the corporation may resist payment oo 
the ground that they were given for another purpose(n). 

The bank of England have express power to issue their notes(x). So 
the Royal Bank of Scotland (y), and the British Linen Company in Scot- 
land^), have at least implied power to issue their notes and bills ; and notes 
have been issued by other companies, signed by their agent, without objec- 
tion (a). 

The acts relating to these public bodies in general contain particular pow- 
ers relating to the mode of making their notes, and to the mode by which 
they are to sue or be sued, or petition in bankruptcy ; thus, as to the Bank 
of England, a clerk verbally authorised'by the company may sign notes for 
| them (b)j and his signature may now be impressed by *machinery(c); and 
the 7 Geo. 4, c. 46, s. 9, provides how the Bank are to sue and be sued, 
and petition, &c.(d). 

A restraint was imposed by several acts (6 Anne, c. 22, s. 9 ; 15 Geo. 
2, c. 13. s. 5; 21 Geo. 3, c. 60, s. 12; 39 & 40 Geo. 3, c. 28, s. 15 ; 7 
Geo. 4, c. 46; 3 & 4 Will. 4, c. 98,) in favour of the Bank of England, 
with respect to the descnption of bills and notes which corporations (except 


ae 






at 


C!* 


r 


(/) Bayley on bill*, 6th edit 67, 69, and 
ace cases. 

(«) Slark v. Highgnte Archway Company, 6 
Taunt 792. The company were incorporated 
by 62 Geo. 3, c. 146, und authorised to borrow 
money to complete their t cork* They gave 
a note under their common seal for 1000/. at 
two months date, payable to Nash or order. 
It did not import to be for money borrowed 
to complete their works. Gibbs, C. J. thought 
this no defence against an innocent indorsee 
who had paid the value, and the plaintiff had 
a verdict. But the Court of Common Pleas 
granted a new trial. 

( x ) 6 W. & M e. 22; 16 Geo. 2, e 13, s. 
5; The King v. Big, 3 P. W. 43 2; Bar Ah 
Corporations; and sec 11 fieo. 4 and l Will. I, 
c. 66, post,' Part III. Ch. I. relating to the for- 
gery of hank notes, &c 

(y) Hex c. M’Kay, Easter, 19*20. The pri- 
soner was indicted for disposing of n forged I/, 
note of the Royal Bank of Scotland. A char- 
ter was proved, enabling the bank to increase 
its capital, and a clerk proved that the bank 


was in the constant habit of issuing soch notes, 
but no cliarter was proved giving them such 
power : on referring to 48 Geo. 8, c. 149, s. 
14, and 56 Geo. 3, c. 184, s. 28 Hullock, B. 
who tried the prisoner, thought such power wm 
sufficiently recognised by those statutes, and 
the other judges agreed with him; Russ & Rp 
C C 71; Bay! 68. 

(x) Doubted in Rex r, M’Kay. Ruas & 
Ry. C. C. 71; see 66 Geo. 8, c. 184. • 23, 
which implies the power. 

(<i) Edie v. East India Company, 2 Ban' 
1216; Rynll r. Rolle, 1 Atk. 181; Watsno on 
Partnership. 1st edit. 63; Kyd on Bills, 32. 

(b) 8 & 9 Will. 3, c. 20, s. 36; Rex r. B«, 
3 P Wms 419. 

(c) 1 Geo. 4, c. 92, s. 3. . 

(d) See cases Chitty’s Equity Dig- tit. B*®* 
of England, 89; and tit. “Practice,” l®!"®* 5 ” 
tion, 1066; and Hammond v. Maandrell, o Ves. 
772, note. 

(e) See post , Regulations at to Banktng 
Companies. 


instruction of youth in the learned languages, See were held capable of procuring subscription* 
and taking promissory notes to constitute a fund for the purpose of founding an institution for 
education of indigent young men, with the sole view to the Christian ministry, to be incorpora 
with the academy: and an assignment of such notes to a college incorporated distinct ^ ro ®V. _ 
academy* but by its charter authorised to receive, and required to appropriate the fond 
according to the will of the donors, was held to be valid. Amherst Academy* r. Cowls, 6 Pica 
427. 
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the Bank and East India Company (/), and companies in the nature of I- Who 
6anAt, may make, accept, indorse, or negotiate; such as those payable on “7^ 
demand, which are circulated as cash. Thus it was enacted(^), 44 that £ c> * 

during the continuance of the Governor and Company of the Bank of England, 
it shall not be lawful for any body politic or corporate whatsoever, or for any 
other persons whatsoever, united or to be united in covenants or partnership 
exceeding the number of six persons , in England, to borrow , owe , or take up , 
any sum or sums of money, on their bills or notes payable on demand , or at 
any less time than six months from the borrowing thereof ” But this and the 
subsequent enactments are limited in operation* by the late important acts 
of 7 Geo. 4, c. 46, and 3 & 4 Will. 4, c. 98, which confine the above 
prohibition to corporations and co-partnerships in London, or within sixty- 
five miles thereof, and allow banking establishments, though exceeding six 
in number, to make and issue their bills or notes at any place in England 
exceeding sixty-five miles from London, payable on demand (A), or other- 
wise, at a place specified in such bills or notes exceeding sixty-five miles 
from London, and not elsewhere; provided such bankers have no banking- 
house in or not exceeding sixty-five miles from London, and provided that 
every member of the establishment shall be liable(t). 

As the first of these prohibitory acts in favour of the Bank of England 
confines its prohibition to corporations and companies in the nature of a bank , 
and the subsequent acts are in pari materia , it is manifest, and it has been 
decided, that the protection meant to be given was against corporations and 
companies of bankers , and that it was not the intention of the legislature to 
prevent co-partners, who were not bankers, nor intended to act as such, from 
bond fide drawing, indorsing, or accepting bills or notes for the purposes of 
their trade or commerce, and not as a mere colour for raising money by the 
issue of their notes (j ) . *So in another case, all the judges were of opinion [ *17 ] 
that those acts did not prevent a partnership or association of more than six 
persons from bona fide paying their debts by their acceptance, but merely 
prevented more than six persons from carrying on a banking concern ( k ). 

And in another case it was considered, that taking all the Bank Acts togeth- 

er) 33 Geo. 3, c. 52, s. 108, 109, 110. persons exceeding six from entering into a com- 

(g) 6 Anne, c. 22, s. 9; and see 15 Geo. 2, mercial pamership to draw bills of exchange; 
c. 13, s. 5, and other subsequent acts referred and great inconvenience would result, since it 
to in context. would be incumbent on every person before be 

(A) As to how far notes under 51. can now took a bill to inquire whether the 6rm by 
be made payable ou demand, and upon what which it was drawn consisted of more than six 
terms the business of banking inny he carried members. The statute must be construed m- 
onin London , and within sixty -five miles there- cundurn subjcctam materiam, and it was the 
of, see post . manifest object of the legislature in framing this 

(i) See sect. 1 , 7 Geo. 4, c. 46; 3 & 4 Will, act to protect the Dank of England against rival 
4, c, 98, s. 2, and see futher provisions, post, banks. If a commercial partnership be made&' 

(;) Wigan r. Fowler, 1 Stark. Rep. 459, in mere colour for raising money by the issue of 
which the court afterwords refused n new trial; notes, I agree that the case would fall within 
see observation in Harvey r. Kay, 9 B & C. the prohibition of the statute.’ * Bayley, J. 

361. “ Admitting the case to be within the statute, 

Wigan tr. Fowler and others, 1 Stark. Rep. the note would not be void, and the illegality 
459; 2 Chit. R. 128, S. C. An action against would affect those only who knew the defect, 
seven co-partners, not bankers, on their promis- The intention of the legislature was to protect 
sory note for 1000/. payable three months after the Bank of England against other banking 
date. Defence, note illegal, as contrary to said companies, and the construction contended for 
statute. Verdict for plaintiff* ; and upon mo- might defeat their remedy in almost every m- 
tioo to set it aside, Lord Ellenborough said stauce in which they discounted bills.” Mr. 

“This objection, if it were available, would Justice Holroyd expressed the same opinion, 
aflect the holder’s right of action in every case (k) Magor v. Hammond. This was a spe- 
wbere it might be contended that the number cial verdict in C. P. argued before the twelve 
of the members of the firm, by which the bill judges. It is not reported, but it waa referred 
was drawn, exceeded six. Such a decision to by Bayley, J. in Harvey v . Kay, 9 B. & 
would virtually incapacitate any number of C. 363, 364. 



Digitized by Google 



17 


OF THE PARTIES 


[PART I. 


I. Who er, the object of the legislature was to give protection against rival ianJb 
only(/). But where the corporation of the company and proprietors of the 
^artie*, Manchester and Salford Waterworks accepted a bill payable at three months 
from the date, the case was held to be within the prohibition of the abore 
statutes, gnd it was distinguished from the case of Wigan r. Fowler, because 
in the latter case it did not appear on the face of the instrument that the se- 
curity was made by more than six persons, whereas in the principal case the 
bill was accepted by a corporation(m). 

It is also to be observed, that the acts alluded to, though prohibitory and 
imposing penalties, do not declare that the bill or note issued in contraven- 
tion shall be void, and therefore, as observed by Mr. Justice Holroyd, a bill 
or note upon which the objection does not appear on the face of it, may be 
valid in the hands of a bona fide holder (n). 

In those cases where the particular act has given a corporation power to 
make bills and notes, it must necessarily be taken to have given the bolder 
the like remedy against the body corporate as the law gives against any or- 
dinary party (o) (1). Sometimes moreover the act contains a particular pro- 

‘ ( l ) Perring r. Dunston, Ryan & M. 426. (m) Broughton v. The Manchester Witer- 

In an action upon n note for 1000/. payable at works Company, 8 B. & Al 1; and seeobser- 
a ahorter time than six months, it appeared to rations of Best, C. J. in Perring v. Dnaston, 
have been made by more than six persons, and Ry. & M. 426, supra , as to the distinction be- 
lt was insisted that it was therefore void as an tween a corporation and an ordinary copartao- 
infringement of the privilege granted to the ship. Serf quart, the acts make no distinction 
Bank by 21 Geo. 8, c 60, s. 12; but Best, C. between corporations and co-partnerships; sad 
J. agreed with the opinion given by Lord El- the real question should seem to be, whether 
lenborough in Wigan v. Fowler, and thought either the one or the other be established for 
that taking all the Bank Acts together, the ob- banking purposes. See cases under the late 
ject of the legislature was to give protection Bank Jcl, 8 & 4 Will. 4, c. 98, post. 
against rival banks only; and that it did not (n) Per Holroyd, J. in Booghtoa r. TV 
appear that this note had any relation toper- Manchester Waterworks, 3 B. & Al. 1; 
sons in partnership for the purpose of banking, also the observation of Bnyley, J. in Wigan » 
nod that the case of Broughton v. The Man- Fowler, 1 ^tark. 459, supra. 

Chester Waterworks went on the act of the de- (o) Murray r. East India Company, 5 B. & 
fendants being a corporation. Al. 204. 

(1) The indorsement and delivery of a promissory note to a bank en its request, is a sufficient 
consideration for an undertaking on the part of the bank to charge the indorser by notice: and if 
they neglect to do this, the holder may maintain an action against them and recover damages for 
the neglect. Bank of Utica r. Smedes, 3 Oowen, 663, in error. And a count for such neglect 
would be good as n count for misfeasance. Ibid M’Kinstcr r. Bank of Utica, 9 Wend. 46- 
And see 11 Wend 473, 9 C affirmed by the Court of Errors. 

So a bank receiving for collection a bill of exchange drawn upon n person residing in another 
state, is liable for any neglect of duty accruing in its collection, whether arising from the default 
of its officers at home, its correspondents abroad, or of agent* employed bv such correspondents. 
Allen v. Merchants Bank of New York, 22 Wend. 215. And for any neglect of the necessary 
means to secure the liability of the parties to the bill or note, the bank is liable. Armingto* 
v. Gas Light & Bonking Co. 15 Louis. Rep. 414. Thompson r Bnnk of S. Carolina, Riley’* 
J,aw Cases, 81 ; S. C. 3 Hill’s Rep. 77. The general custom of banks to use moneys so col- 
lected is a sufficient consideration lor this undertaking. 3 Hill’s Rep. ubi sup. But see contra. 
The East Haddam Bank v. Scovil, 12 Conn. Rep. 303. 

This liability may be varied, however, either by express contract or bv implication arising 
from general usage in respect to such paper; it is competent, therefore, for 'the bank to show a# 
express contract, varying the terms of its liability, or in the absence of judicial determination 
this point, to show that by the usage and custom of the place, the liability of the bank is dimin- 
ished — This inquiry is, however, not ns to the opinion of merchants ns to the law of the ease, 
but as to the usage and practice in respect to such transactions, or the general understanding 
of merchants, as to the nature of the contract evidenced by their acys, so aa to enable the court 
to give the contract a correct interpretation. Allen r. Merchants Bank of New York, ubi i sup. 

Where a debt was lost by omission of the notary to give notice of non-acceptance of a bill pre- 
sented before maturity, it was held, not to excuse a bank which had received the same for col- 
lection, that by the law merchant of the place where tho bill was presented, notice of non-« c - 
ceptance was deemed unnecessary: but, as the lex loci contractus governed in the case, it w» 
the duty of the bank to have fliven the necessary instructions to its correspondents. Ibid. 

The omission to give requisite notice, happening through the default of a commissioned public 
officer, a notary, does not vary the rights of the parties; pro hoc vice , he acted merely as uw 
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vision authorising actions and proceedings by and against the public officer of I. Who 
the banking company nominated as the act directs, and proceedings in bank- 
ruptcy may be instituted by, and the property in personalty may in criminal 
cases be laid inbim(/>). The recent act of 1 Si 2 Viet. c. 96, also enables 
the members of a banking co-partnership, not being a corporation, to sue and 
be sued by the co-partnership m the name of their public officer (q). In Scot- 
land, by the statutes 6 Geo. 4, c. 131, and 7 Geo. 4, c. 67(r), joint stock 
societies *or partnerships may sue and be sued in the name of the firms [ *18 J 
severally used by such societies or partnerships, or in the name of the mana- 
ger, cashier, or principal officer of such society or partnership. And in 
Ireland also, societies or partnerships fortited under the authority of the 
statutes 5 Geo. 4, c. 73, and 6 Geo. 4,c. 42, s. 16, and the Saint Patrick’s 
Assurance Compauy of Ireland (s), may sue and be sued in the name of 
any one of their public officers. 

With respect to the capacity of the contracting parties in general, the law Incapacity 
has wisely taken care of the interests of those who either have not judgment 
to contract, as in the case of infants ; or who, having judgment to contract, 
cannot in law have a fund or property to enable them to perform the contract, 
as in the case of a feme covert; and therefore it has in general rendered the 
contracts of infants voidable, and those of married women absolutely void. 

If a person imbecile in mind be imposed upon and induced to sign a prom- imbecility, 
issory, not drawn in the usual form, and when he was not conscious oi what Dnmken- 
he was doing, such note is bad even in the hands of an indorsee for value(l)« 2?“*, a... 
bo it a note be signed by a person in a complete state ot intoxication it will 
be void in the hands of the party obtaining it(ti) ; but not, it should seem, 
in the hands of an innocent indorsee for value (if). JMere weakness of in- 
tellect , however, where there has been no fraud in the transaction, will not 


(p) 7 Geo. 4, c. 46, a 9, see the enactments 
in the concluding part of this chapter. With- 
out an express power such officer could not pe- 
tition fora commission, Guthiie p. Fisk, 5 D. 
&R. 24; 3 Stark. 153, S. C. 

(q) This act, which was only to be in force 
until the end of the session of 1839, is continu- 
ed by 2 & 3 Viet c 68; and see the Trading 
Companies J3ct , 7 Will. 4 & 1 Viet. c. 73, post. 

(r) The 7 Geo. 4, c 67, enables joint stock 
banking companies in Scotland to sue and be 
sued and to prove by their cashiers. Of course 
ia making proof the provisions of the act must 
be complied with, and the party attempting to 

E ove as cashier must smear that the company 
s complied with the regulations of the act; 
and if he has previously obtained an attachment 
according to the law of Scotland, he must 
abandon it, or undertake to abandon it, before 


he can be allowed to prove. Per Commissioner 
Fonblanque, in the bankruptcy of Maberley, 
February, 1832. 

(s) 5 Geo. 4, 3. cix. and see coarse of pro- 
ceedings, Bartlett v. Pentland, 1 B. & Adol. 
704. 

(!) Sentance r. Poole, 3 Cnrr. & P. 1. On 
a plea “ that the defendant did not make the 
promissory note mentioned in the declaration,” 
be cannot give in evidence that he was of im- 
becile mind at the time when he made it; Har- 
rison r. Richardson, 1 Mood. & Rob. 504. 

(u) Pitt p. Smith, 3 Campb. 33; Fenton r. 
Holloway, 1 Stnrk. 126; Gregory v. Frazer, 3 
Campb. 454; Yates v. Boen, 2 Stra. 1104, n. 
1; Bui. N. P. 172. 

(te) See per Tindal, C. J., in Northam r. 
La touche, 4 C. & P. 145, and see Johnson r. 
Mediicott, 3 P. Wms. 130. 


*geat of his employers, and not in his official capacity. Id. Thompson r. Bank of So. Car. 3 
Hill’s Rep. 77. > 

It seems that in such case an action lies at the suit of any person beneficially interested in 
having the duty performed, which the law under such circumstances casts upon the bank. Bank 
of Utica v. M’Kinstor, 11 Wend. Rep. 473. 

An agreement by tbe president and cashier of the bank of the U. S. that the indorser of a 
promissory note shall not be liable on his indorsement, does not bind tbe bank. It is not tbe 
duty of the cashier and president to make such contracts; nor have they power to bind the bank, 
except in the discharge of their ordinary duties. AJ1 discounts are made nnder the authority of 
die directors, and it is for them to fix any conditions which may be proper in loaning money. 
Bank of tbe United States v . Dunn, 6 Peters* Rep. 51. 

Tbe officers of the bank have no authority, as agents of the bank, to bind it by assurances 
which would release the parties to a note from their obligations. Jb. Bank of the Metropolis v. 
Jones, 8 Peters* 12. 


Digitized by Tooele 



18 


OP THE PARTIES 


[PART. I. 


CEi 


I. Who afford any defence(x) ; and no person can, in defending an action, be allow- 

ba ed to stultify himself, unless it be also shown that he was defrauded or im- 

^ Uef * posed upon, and a defendant cannot in an action set up his own insanity as a 

defence, unless he has been imposed upon by the plaintiff in consequence of 
bis mental imbecility (y). 

In general, all contracts made by infants , otherwise than for necessaries 
(which is a relative term depending on their station in life), are voidable by 
them(a); and a bond in a penalty, or for the payment of interest(b), and 
bills of exchange, in the course of trade, and not merely for necessaries, are 
Infanu(t). clearly not binding upon them(c)(l); and though it *has been considered, 
[ # 19 ] that a single bill or bond for the exact sum due, and not in a penalty, given 
for necessaries, is obligatory upon an infant(d), yet an indorsee of a bill or 
note cannot sue an infant upon either of those instruments, though given for 
such consideration; and as an infant cannot state an account(e), it seems 
to be the better opinion that these instruments are not in any case available 
against infants, even between the original parties (/). However, it is clear 

ants, being merchants, according to the custom 
of merchants, upon a bill drawn by the defend- 
ants, and protested. R. Harrison, one of tbe 
defendants, pleaded infancy, and upon demurrer 
therlo, the Court held that infancy teat a good 
bar , notwithstanding the custom of merchants; 
for here the infunt ia a trader, and the bill of 
exchange was drawn in course of trade , and not 
for any necessaries. 

(d) Co. Lit. 172 a, n 2; 1 Rol. Abr. 729.1. 
20; 1 Lev. 86; 8 East, 330; Trueman r.Hnret, 
I T. R 41. 

(e) Trueman r. Horst, 1 T. R. 40; Ingle- 
dew r. Douglas, 2 Stark. 36. An infant cannot 
be liable on an account stated, and the reaaoo 

J 'iven is, that he cannot calculate, and is there- 
ore incapable of stating an nccoont. See p« 
Abinger, C. B., in Burg hart r. Hall, 4 M. & 
W. 727, 731,732. 

(/) Williamson r. Watts, 1 Campb, 551 
Sir J. Mansfield appears to have considered tbst 
an infant could not be liable as acceptor of a 
bill, although drawn on account of necessaries; 
the case was this: “ Assumpsit on a bill, pie*, 
infancy. Replication, bill accepted for neces- 
saries, and issue thereupon.** Sir J. Mansfield, 
C. J. said “ this uction certainly cannot be 


( x ) Baxter r. Earl Portsmouth, 8 D. & R. 
614; S. C. 5 B. & C. 170; 2 Carr. & P. 178; 
Yates v. Boen, 2 Stra. 1104; Faulder r. Silk, 

3 Campb. 126; 2 Bla. Com. 292. 

(y) Brown v. Jodrell, 3 Carr. & P. 30; 
Baxter r. Portsmouth, 8 D. & R. 614; 6 B. 
& C. 170, S. C.; and see Dane v. Kirkwall, 8 
C. & P. 679. 

(x) In France, infants cannot be parties to 
bills, 1 Pardess. 328, 329. Pailliet, Manuel de 
Droit Fran$aw, 842, n. 2. In America he can- 
not be sued on a bill for necessaries, Swasey r. 
Vonderhevdon, 10 John*s R. 33. In this conn- 
try, an infant is capable by law of entering into 
a contract not merely for necessaries for ready 
money , bnt into any reasonable contract for ne- 
cessaries upon credit , although he may be al- 
lowed an income sufficient to supply him with 
necessaries for ready money; Burghart r. Hall, 

4 M. & W. 727. 

(a) Hands v. Slaney, 8 T. R. 578. 

( b ) Fisher v. Mowbray, 8 East, 330. 

(c) Williams t?. Harrison, Carth. 160; 3 
8alk. 197; Sel. Cas. 17, S. C.; Williamson r. 
Watts, 1 Campb. 552; Com. Dig. Enfant, C. 2. 

Williams r. Harrison and others, Carth. 160; 
3 Salk. 197, S. C. Action against the defeud- 


(1) The same doctrine is asserted in respect to infants in the United States. They are not 
liable upon notes given by them, although carrying on trade as adults. Van Winkle r. Ketcbam, 
3 Caines* Rep. 323. A negotiable note given by an infant even for necessaries is void. Swan- 
sea a. Adm. of Vanderhayden, 10 Johns. Rep. 33. Fenton r. White, 1 Southard *s Rep. 400. 
M*Crillis v . Howe, 3 New Hamp. 348. ^ In the cases of Haines’ adm. v. Tenant, 2 Hill, 400, 

and Dubose r. Wbeddon, 4 M’Cord, 221, the contrary is decided, y 

And the same evidence has been required of the confirmation of a voidable contract rf an in- 
fant after full age, as of the execution of a new one. Rogers r. Hurd, 4 Day’s Rep. 57. Bnt 
if infancy be set up against a c note executed in a foreign country, the party is bound to show that 
by the law of such country, such plea is a good defence. Thompson r. Ketcbam, 8 John. Rep- 
189. A note made by an infant for a valuable consideration, but not for necessaries, i* not con- 
firmed by u clause in bis will made after coming of age, directing all his just debts to be P**®* 
Smith r. Mayo, 9 Mass. Rep. 62. 

Where a promissory note was given by an infant, and after he became of full age, he submitted 
to arbitrament the question whether he was liable on the note; it was hfeld, that this fact did not 
prove, nor tend to prove, a ratification of the original contract. Benham r. Bishop, ® Conn. 
Rep. 330. 

The bare retention of the consideration for which the note of infant was given, after hi* conJtnj 
of full if no * 11 ratification; nor is a mere acknowledgment that he made the note, or that 
is due, sufficient for this purpose ; bnt there most be a promise to pay. Ib. 
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that a person is liable as acceptor of a bill drawn upon him whilst he was an 
infant, but accepted after he came of age(^). 

It is an unsettled point, whether an infant first indorsee can by such in- 
dorsement give currency to a bill of exchange, so as to entitle the holder to 
sue on it; though indeed in a case where the acceptor knew the payee and 
indorser was an infant, the Court held him liable(A), and # so in a case where 
the infant ratified his indorsement after coming of age(i). And it should 
seem, that without either of those particular circumstances the indorsee might 
recover, because the acceptance admits the competence of the drawer(/c), 
So it has been held, that the drawer of a bill cannot set up the infancy of the 
payee and indorser, as a defence to the action against such drawer (/). 

maintained. The defendant is allowed to be an necessaries being valid seems to afford an ar- 
infant; and did any one ei er hear of an infant gument from analogy to show that o promissory 
being liable as accejdor of a bill of exchange 1 note given by an infant for necessaries would be 
The replication is nonsense, and ought to have binding, if payable only to the person who sup- 
been demurred to. As the point of law is so plied them, though he cannot be bound by hissig- 
clear, I am strongly inclined to nonsuit the nature to a negotiable bill or note, as that not 
plaintiff; however, if lam required to hear the only primh facie admits the debt and operates 
evidence, I will do so, and the defendant will as an account state*!, but, if valid, would ren~ 
find redress in the court above, should the ver- der him liable to nr. rction at the suit of an jp* 
diet be against her .* * It appeared that the de- dorsee, in which f iie amount of the original 
fendant was a woman of the town, and that the debt could not be deputed ; 1 Campb. 558, notes., 
consideration for the acceptance was the sale And it has been rbserved in Holt’s Ni. Pri. 
of silk stockings, and other expensive articles of Cas. 78, 79, that as a promissory note, by tbo 
dress; ^hereupon Sir J. Mansfield directed a statute of Anne, i: ny be indorsed over, it should 
nonsuit. See also Selwyn’s Ni. Pri. 9th ed. seem that an ir.fant would not be bound by 
802. And in equity, a note obtained from such security, at least not whilst it Is in the 
an infant just after his coming of age, for extra- hands of an indorsee; and in the bands of the 
vagant supplies previously made, has been set person to whom it was originally made payable, 
aside; Brook v. Galby, 2 Atk. 34; Barnard. 1, it would probably be deemed to have no other 
S. C. qualities than a promissory note before thestaf- 

But in the case of Trueman v. Hurst, 1 T. R. ute of Anne, that of being merely evidence of g 
40, and MS. the court seemed to have been of debt. 

opinion, that a note given by an infant for ne- (g) Stevens v. Jackson, 4 Campb. 164; 2 
cessaries is valid. From a manuscript note of Rose, 284. 

that case it appears that the declaration was on (A) Jones r. Parch and others, 4 Price, 800. 
a note, whereby the defendant acknowledged The defendants knew, at the time they received 
himself to be justly indebted to the plaintiff in the bill, that the payee was an infant, and that 
the sum of 10?., for board and lodging, and for he had indorsed it before they accepted it, and 
teaching and instructing the defendant in the the defendants hed been in the practice of rnis- 
business of hair-dressing, and did therefore pro- ing money on similar bills. And see Jeune r. 
mise to pay the same to the plaintiff* on demand ; Ward, 2 Stark. 330. In America , in the case 
and after the common counts there was an ac- of Nightingale r. Withington, 15 Mass. R. 272, 
count stated. The defendant pleaded infancy to it was held, that if an infant indorse a note, an 
the whole declaration ; and the plaintiff* replied, action may be maintained upon it by the indor- 
that the note was given for necessaries, and see against any of the prior parties. And per 
that the sum mentioned in the other counts Parker, C. J., “ That an infant may indorse a 
were due for necessaries ; to which replication negotiable promissory note or bill of exchange, 
the defendant demurred; and it was argued for payable to him, seems to be well settled in the 
the defendant, that an infant cannot bind him- Law-Merchant, and is no ways repugnant to the 
•elf by a promissory note, even for necessaries; common law. Whether an infant may avoid 

that there is a great difference between a single an indorsement so made, and oblige the promis- 

bill and a promissory note, because an action on er to pay him, a qnestion not arising in this 
the first must be brought in the name of the case; for there has been no countermand or 
parson to whom it was given, in which case revocation of the order to pay, which is implied 
the consideration may be gone into, whereas in bis indorsement. If an action should bo 
a promissory note is negotiable. Thecpurtde- brought against the infant as indorser, without 
•ired the counsel for the plaintiff to confine him- doubt he may avoid such action on a plea of in- 

•clf to the objection to the account stated, from fancy.” As to the French law, see 2 Pardess. 

which it might perhaps be inferred, that they De Lettres de Change, 459, post. 
considered that the action on the note wassus- ( i ) Taylor r. Croker, 4 Esp. 187, post , 24. 
tainable. (k) Id. ibid and see principle in Drayton r. 

In Kyd on Bills, 29, it is urged, that if a sin- Dale, 2 B. & C. 299. 
gle bill for necessaries be valid, there seems no (/) Grey r. Cowper, E 22 G. 8. 1 Selw. 
tetaon why a bill or note for the same conside- N. P. 302, 9th ed. ; and the law in America is 
ration should not be binding; and it has been ob- the same, Nightingale v. Withington, 15 Mass, 
•erved, that this circumstance of a single bill for R. 272. 
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I. Who If one of two partners acceptors is ao infant, and has set up bis infancy as 
a defence, tbe liolder may declare on it against the adult as accepted by 
him only, and if be plead in abatement the non-joinder of his partner, tbe 
plaintiff may reply his infancy, and it will be no departure(m). 

Ratificft- As tbe contract of an infant is only voidable, and not absolutely void, be 
tkNiofeon- may by a promise to pay tbe bill, made after be attains twenty-one, and be- 
lract * fore action(n), render it as operative against him as if be had been of age at 
tbe time it was made(o). Such promise, however, must be express; and 
a bare acknowledgment of the debt is not a sufficient confirmation, nor will 
a promise to pay a part, or an actual payment of a part, create any further 
* liability (/>); and such ratification roust now be in writing and signed(f). 
f In tbe case of a continuing contract, voidable only by an infant on bis coming 
j of age, he is presumed to ratify and confirm the contract, if he do not witbina 
reasonable time, after he has attained his full age, give notice of the dis- 
affirmance of, or otherwise reject such contract, unless the other party dis- 
pense with such disaffirmance (r). 

An infant may certainly sue on a bill in his favour (a). Though where one 
of several persons, who is an infant, has been suffered to appear as a part- 
ner with others, they are not obliged to join him in an action at their suit (I). 
Married A married woman ppnnot be a party to a bill of exchange, promissory 
women ‘note, or other contract, so as to subject herself to liability in a *court of law, 
r^*2l 1 though s ^ e living apart from her husband, and have a separate mainte- 
l * ■ nqnce seeded to her by deed(x); and though she live apart from her hus- 

band, in a state of adultery, and there exist a valid divorce ft mensd et tho- 
• ro(y ) ; and a feme covert sole trader iq London is not liable to be sued as 
such in the courts pt Westminster (g) % 

But sometimes a feme covert is chargeable in equity where a feme covert 
is treated as a feme sole in respect of her separate property (a); and where a 


(m) Burgees v. Merrill, 4 Taunt 468; aee 
Gloesop v. Coleman, 1 Stark. Rep. 25, but aee 
Gibbs v. Merrill, 3 Taunt. 307. 

Though an infant is not liable as a partner, 
yet he will be so if he do not, on attaining his 
full age, notify to persons, trusting the firm after 
that time, hie disaffirmance of the partnership; 
Goode v. Harrison, 5 B. & At 147, and see 
Holmes e. Blogg, 8 Taunt. 85. 

(n) Thornton *». Illingworth, 2 B. & C. 824 ; 
4 D. & R. MS, 8. Ct 

(p) Taylor r. Croker, 4 Esp. Rep. 187. In 
pn action by drawer against acceptor of a bill 
pf exchange for 10 It, defendant proved that he 
was under age when he accepted tbe biU. 
Plaintiff then produced in evidence a letter in 
defendant's handwriting, purporting bv its date 
to have been written after he came of age, ad- 
dressed to a third person, in these words: — “ 1 
request you to pay H. (the plaintiff) 10 W. at 
yonr earliest convenience after the date of this 
fetter, from tfie money left me by my late grand- 
lather, foryvhM? 1 have given my bill." This 
letter was proved to have been delivered to 
plaintiff’s clerk, bnt it did not appear when; it 
was held, that the letter must pr\m\ facie be 
taken to have been written and issued at the 
time when it bore date; and that hayjng been 
written after defendant came of age, and be- 
fore tbe bill became due, it would support a 
count on a promise to pay according to the t*» 
and effect of the bill; Hunt v. Massey, 5 
fax. & Adol. 902; 3 Nev. & M. 109, S. C. 


(p) Dflk r, Keighley, 2 Esp* Rep. 481; 
Thupp v. Fielder, /A, 628. See Hunt t. Mas- 
sey, 6 Bar. & Adol. 902, last note. 

(V) 9 Geo. 4, c. 14, a, 6. 

(r) Holmes t». Blogg, 8 Taunt. 35; Goods 
». Harrison, 5 B. & AL 147; svpra, n. (»)• 
(a) Warwick r. Bruce, 2 Maule & S. 205; 
Teed r. Elworth, 14 East, 210; 6 Tauot. 118. 
8. C. in error; Holliday v. Atkinson, 5 B. k 
C. 501; Kyd, 80; Bac. Abr. Infants, 1.6. 

(0 Gloasop v. Coleman and others, 1 Stark. 
25. 

(u) In France a hill made by a woman, 
though unmarried, unless regularly concerned 
in trade, has no other effect than a simple pre- 
mise, and is not negotiable; 1 Paidess. 328. 
55. Puilldiet, Manuel pe Droit Franpais, tit. 
Lett res do Change, 842. 

(x) Marshall v. Rutton, 8 T. R. 545. 

(y) Lewis r. Lee, 3 B. & C- $&li 6 PoW; 

& Ry. 98, S. C.; Fakhorne r. Blaqube, • 
Maule & S. 73, ted vide Cox p. Kitchen, 1 »• 
At P. 338. After a divorce d vinculo natn- 
monii the wife may contract as a ftmi wlit 
Cora. Dig. Bar. & Feme, C. 1 C. 7 ; Moors Rep* 
666; Deerly v. Mazarine, 1 Salk. ll®i ^ r }’ 
Eliz 908; Chamberlaine e. Hewson, 5 Mod. 
71; Gow, C. N. P. 10. ^ 

it) Beard t>. Webb, 2 B. & P. ?S. Th® 
husband must be joined for conformity. See 
in France, 1 Pardon. 45, 56, 59, 328. 

(a) Vin. Ab. Bar. & Ferns, N- 8. pi. 4; Pet- 
cock v. Monk, 2 Ves. sen. 190; Norton u. Tor- 
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married woman borrowed money, and gave her promissory note payable on 
demand, with interest, on a bill filed against the nusband and wife, and trus- 
tees acting under a marriage settlement, it was decreed that the debt should be 
paid out of the rents and profits of the estates settled to her separate use(6); 
and so where she gave a note jointly with her husband, as a security for his 
debt(c); and the same point was determined where a feme covert lived sep- 
arate from her husband, and had a separate maintenance, and accepted a bill 
of excbang e(d). So a feme covert having a separate estate settled upon her 
is liable in equity upon a bill accepted by her, though for the benefit of an- 
other person (e). 

♦When her husband is in legal consideration dead, as where he is trans- 
ported, banished, &c., a married woman may contract so as to be liable at 
law(/). Where a husband has been abroad and not beard of for seven 
years, it will be presumed he is dead, and the wife is liable (g). If an alien 
husband never has been in this country, and his wife reside here and con- 


nil, 2 P. Wmi. 144; Nurse v. Craig, 2 New 
Rep. 163; Bac. Ab. Bar. & Feme, K.; Dal- 
biac v. Dalbiac, 16 Ves. 116; Headen r. Kos- 
her, 1 Mac. & Y. 90. 

(b) BuJlpio v. Clarke. 17 Ves. 866. This 
was a bill filed against Clarke and his wife, 
and the trustees under tbe marriage settlement, 
dated tbe 2d and 3d May, 1S06, previous to 
tbe marriage, and resting several real estates 
and personal property in tbe trustees, for tbe 
sole and separate use of tbe wife; and the bill 
stated, that on the 4th October, 1806, tbe wife 
requested the plaintiff to lend her 250/., which 
du promised should be repaid to him , with in- 
terest , out of her separate property; and the 
plaintiff knowing that she had such a separate 
property, accordingly advanced her that sum 
for her separate use; And she gave him her 
promissory note for the sum of 250/. with law- 
ful interests, upon demand, dated the 4tb of 
October, 1806. By a letter from the wife to 
the plaintiff, m answer to an application for re- 
payment, she acknowledged the debt, and pro- 
mised to pay it out of her separate estate. The 
note and the letter were admitted by the an- 
swer. Sir Samuel Romilly, for the defendants, 
contended that the promissory note was not tbe 
execution of a power, nor an appointment of 
any part of this settled property, and had no 
reference to it; constituting merely a debt for 
a simple contract, and that there was no au- 
thority establishing the right of a court of equi- 
ty to apply the rents and profits of the separate 
aatale of a married woman to the payment of a 
debt But the decree directed the trustees to 
receive the rents and profits of the several es- 
tates in the marriage settlement mentioned; 
that an account should he taken of what was 
due to tbe plaintiff for principal, interest, and 
coats, upon the note of the wife; and that the 
trustees should pay to him what should be 
found due ia respect of such principal, interest 
and costs, out of such rents and profits; that 
they should account annually for the rents and 
Profits, And pay to the plaintiff the balance 
*bich should from time to time be reported 
due, until the principal, interest and costs, shall 
** hilly paid. And see Bingham e. Jones, in- 
fra . 

(c) Holme r. Tenant, 1 Bro. C. C. 16; 9 


Ves. 189, 486; 11 Ves. 209; 1 Ves. 8c B. 

121 . 

(d) Stewart v. Lord Kirkwall and others, 8 
Madd. 387. 

(e) Bingham v. Jones, Chancery, 1832, MS. 
This was an appeal from the judgment of the 
Master of the noils. The question was as to 
the effect of an acceptance of a bill of exchange 
by a feme covert , who had an estate settled 
upon her for her sole and separate use. The 
bill was drawn and indorsed by her daughter. 
When the case was argued, his lordship felt 
no doubt upon the point; but in consequence 
of the pressing manner in which some authori- 
ties had been argued, he was induced to defer 
his judgment. He had entertained no doubt 
upon the subject for years past, and a solemn, 
decision at Jaw had established the liability or 
the acceptor. The foundation of the argument 
against her liability was, that this was an ac- 
commodation bill, and therefore it was said she 
must be regarded as a surety; but the contrary 
had been decided by three eminent judges in 
the Court of Common Pleas. It had been al- 
so said that there was a difference where t tie 
feme covert accepted a bill for her own use*, 
and where it was accepted, as in this case, for 
the benefit of another. There did not appear 
to be any decision precisely on that point in this 
court, though there was a case in 15 Yesey^. 
which came near it, but the acceptance made 

a good debt at law. on which tbe acceptor 
might be sued, and by which be became pri- 
marily liable whether the hill was for accom- 
modation or not This was the view which 
hnd been tAken of the case io the court below,, 
and therefore the judgment was affirmed with, 
costs, and see Bowyer ». Peake, Freem. C. R. 
215. 

(/) Derry v . Duchess Mazzarine, Lord 
Rnym. 147; De Gail Ion r. L’Aiglc, 1 Bos. 8 l 
P ul. 858, 359; Carrol v. Biencow, 4 Esp. 27;. 
Belknap's case, Year Book r 2 Hen. 4, 7 a; 
Bac. Ah. Bar. St Feme, M. ; Lean r. Sc hut*, 

2 Bla. Rep. 1197; Corbett v. Poelnitz, 1 T. 

R. 7. 

(g) Hopewell v. De Pinna, 2 Catnpb. 118; 
Lambert v. Atkins, 2 Camp. 273; 1 Jac. 1, 
c. ll,s. 2; Rowe v. Haalana, 1 Bla. Rep. 404; 
Doe v. Jesson, 6 East, 80. 
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tract debts, she is responsible^) . But in the case of an alien, wbo has once 
resided in this country, the animus revertendi is, it seems, to be presumed, 
unless the contrary appear; and therefore it has been held at AW Prttuthat 
a woman, by birth an alien and the wife of an alien, cannot be sued as a 
feme sole if her husband has lived in thi 3 country, although be has left her 
here and entered into the service of a foreign state(t). 

Though it has been decided, that if a married woman give a promissory 
note, and after the death of her husband promise to pay it in consideration 
of forbearance, 9uch promise is void; yet if the wife had separate estate se- 
cured to her at the time she gave the note, the promise may be enforced 
at law(fc). 

If it be proved that a w ife has antecedently usually drawn, accepted, or 
indorsed bills or notes for her husband with his authority, the proof of her 
hand-writing to a bill or note has generally been held to bind him. But in a 
late case it seems to have been considered, that though it be proved that a 
tradesman cannot write, and that his wife usually had written lor him what- 
ever was requisite in his trade, yet he will not be liable upon a bill or note 
signed by her, unless there be also some evidence that it was signed by her 
in respect of his trade, and this although she signed in his name, and though 
he afterwards recognised it(/). If a husband indorses promissory note 
made by his wife and payable to him, the indorsee inay sue him as such in- 
dorser (m). 

If a bill or promissory note be made to a feme aofe, and she afterwards 
marry, being possessed of the note, the property vests in the husband, and he 
alone can indorse the sanie(n); and if such instrument be made payable toa 
feme covert , the legal interest vests in the husband, and he alone can in gen- 
eral indorse the samc(o); and though the # \vifc might join with him in an 
action, yet it is not necessary that she should do so, because by the act of 
marriage itself the husband is virtually an indorsce(p) ; and in such case when 
the husband sues alone on a promissory note given to his wife, a debt due to 
the maker from the feme dum sola cannot be set of]*^). But where a mar- 
ried woman, being executrix, received a sum of money in that character, and 
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(A) Kay v . Pc Pienne, 3 Cnmp. 124. 

(t) Kay r. De Pienne, 3 Camp. 123, 125; 
set* vide 2 Esp. 564, 597; 2 N. R. 880, 8. C. 

(fc) Lloyd v. Lee, 1 Stra. 94; Lee t>. Mug- 
ge ridge, 6 Taunt. 36. 

(/) Smith r.Podley, MS. 1924, Bay I. 6th ed. 
48. In an action by the indorsee of note against 
maker, it appeared that defendant could not 
write, and that his wife wrote for him whatev- 
er was requisite, and that this note was signed 
by the wife in hia name; but there was no ev- 
idence that the note was given on account of 
any concerns of the husband: it was however 
left to the jary to presume it was given for the 
husband's concerns , and the jury found for the 
plaintiff. But on a rule nisi for a new trial, 
the court thought there Was nothing to warrant 
§uch presumption by the jury, and a new trial 
Was granted. See post, 819, (2). 

(m) Haly v. Lane, 2 Atk. 182 
(w) Conner v. Martin, 1 Str. 616, cited in 3 
Wils* Rep- 6. I" nn act,on against husband 
and wife on a note made by the wife dum soIa y 
statement by a witness that he knew A. B. 
/the wife) formerly, and had heard that she 
afterwards married E. F. (the husband), was 
held sufficient prim H facie evidence of marriage 


in the absence of any cross-examination of the 
witness on the part of the plaintiff; Evans r. 
Morgan, 2 Crom. & J. 458. 

( o ) Philliskirk et Ux. v. Plockwell, 2 Maale 
& 8. 398; Mason 4. Morgan, 2 Ad. & El. SO; 
4 N. & M. 46,8. C.; but see Cotes r. Da- 
vis, 1 Camp. 485; and Prestwich r. Marshall, 
4 Car. & P. 594; 4M.&P. 518, 8. C. infra. 
To a plea of coverture in the plaintiff, she can- 
not reply that at the time of the promise declar- 
ed on, her husband had been absent seven 
years, and that during that period be was no* 
known nor is he now known by the plaintiff to 
be alive, but should reply that her husband is 
dead; Lake c. Ruffle, 6 Nev. & Man. 684. 

{p) M‘Neilage r- Hollaway, 1 B. & AW. 
218; Arnold r. Revoult, 1 Brod. & Bing. 445; 
4 J. B. MooTe, 70, 8. C. The husband may 
declare alone on a note made to his wife da- 
ring coverture, alleging it was payable to him; 
Arnold r. Revolt, 4 J. B. Moore, 70, 71; 1 
Brod. & B. 445, S. C.; Ankerstein r. Clarke* 
4 T. R. 616; or she may join in the action, - 
Maule & 8. 893. 

( g ) Burrongh r. Moss, 10 B. & C. 563} 8 
Law J* 287, 8. C. 
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ient the same to ber husband, and took in return for it the joint and several I. Who 
proraissoiy note of her husband and two other persons, payable to her with 
interest; it was held, that although she could not have maintained any action * 
upon the note during the lifetime of her husband, yet that he having died, 
and it having been given for a good consideration, it was a chose in action 
surviving to the wife, and that she might maintain an action upon it against 
either of the other makers at any time within six years after the death of 
her husband, and recover interest from the date of the note(r). 

Where a note was given by the defendant to a married woman, knowing 
her to be such, with intent that she should indorse it to the plaintiff in pay- 
ment of a debt which she owed him, in the course 6f carrying on a trade in 
her own name, by the consent of her husband ; yet it was held that the pro- 
perty in the note vested in the husband, and that no interest passed by an 
indorsement in her name to the plaintiff^). But in another case, where 
on the note being presented for payment the defendant promised to pay the 
indorsee of the wife who passed and indorsed by a name different from her 
husband and with his knowledge, the jury were directed to infer an authority 
to make such indorsement^). And in a recent case it was held that the 
indorsement by a married woman in her own name, with her husband’s as- 
sent, of a bill drawn by her, is binding upon him, and will pass the interest 
in the bill to the indorsee, so as to enable him to sue the acceptor who 
# had previously paid similar bills so indorsed(u)(l). The power and ca- [ *24 ] 
pacity of a bankrupt to become a party to a bill will be hereafter noticed (x ) . 

(r) Richards v. Richards, 2 Bar. & Adol. by indorsee against maker of promissory note, 

447. Post, 819, (3). payable to Mrs. Carter or order, and indorsed 

(s) Barlow v. Bishop, I East, 432; 3 Esp. by her in her own name. The note when due, 

Rep. 266, 8. C. Ann Parry was a married with the indorsement thereon, was presented by 
woman, carrying on trade in her own name a notary to defendant, who said it should, be 
with the consent of her husband. k She became paid in a few days; defendant now offered to 
in the course of such trade indebted to the prove that Mrs. Carter was the wife of one 
plaintiff, and to enable her to pay him, defen- Cole, who was still living. Lord Ellenborough 
dant, who knew that she was married, gave said, the jury might presume that her husband 
her a note payable to her or order for the authorised her to indorse notes by the name in 
amount of the debt; she indorsed it in her own which she herself passed in the world, and that 
name to plaintiff, and he brought this action, the defendant was estopped from contesting her 
Lord Kenyon at the trial thought it not main- authority for this indorsement Verdict for 
tainable, and saved the point, and after a rule plaintiff. See also Doe ex dem. Leicester 
for a nonsuit and cause shown, said it was clear and another v. Biggs, 1 Taunt 367 ; Prince 
that the delivery of the note to the wife vested Brunatte, 1 Bing. N. C. 435, post , 24, n.(a). 
the property in the hosband; that as he permit- ( u ) Prestwich r. Marshall, 4 Car. & P. 5941 
ted her to trade on her own account, and this 4 M. & P. 513, S. C.; ante , 23, n.(s), To a 
was a transaction in the course of that trade, he declaration against the acceptor of a bill of ex* 
was not prepared to say that if she had iodors- change alleged to have been drawn and indors* 
ed the note in his name , that that would not ed by Sarah El l wood, defendant pleaded that 
have availed, and the jury might have presum- she was the wife of Thomas Ellwood , who 
ed an authority from her husband for tnat pur- was still alive; replication, that she drew and 
pose. But the indorsements being in her own indorsed the bill by the authority of her hue- 
name, it was quite impossible that it could pass band , held no departure; Prince r. Brunatte, 
fcway the interest of her husband by it. Rule 1 Bing. N. C. 435; 1 Scott, 342, 8. C. ; 8 
absolute. But see Prestwich v. Marshall, 4 Dowh 382, 8. C. 

Car. & p. 594; 4 Moore & P. 513, S. C.; post , (a:) Post , Ch. VI. s. i. Transfer; Drayton 

24* n. («). v. Dale, 2 B. & C. 299. 

(0 Cotes v. Davis, 1 Camp. 485. Action 


(1) A feme covert may make a valid indorsement of a note given to her before marriage, by a 
Maine different from that of her husband, if the circumstances of the case be such as to warrant 
Ibe presumption that the indorsement was made with the assent of the husband. Miller v. Dela- 
yer, 12 Wend. 433. 

Such indorsement will be valid, notwithstanding that by an ante-nuptial contract she bad as- 
signed the note to a trustee for her benefit: if the indorsement be made with the knowledge and 
assent of the trustee. Ibid. 
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I. Who Except in the instance of an indorsement by a feme covert , it seems that 
nmyb* although a bill, &c. be drawn, indorsed, or accepted by a person incapable 
of binding himself, it will nevertheless be valid against all other competent 
parties(y)(l). Therefore, if a husband indorse a note by which his wife 
Effect of promised to pay him a sum of money, as between him and the indorsee, it 
iTtnother w certainly good(x) ; and as infancy is a personal privilege, of which the 
Parti*. infant alooe can avail himself, the drawer or acceptor of a bill cannot set up 
the infancy of the indorser as a defence to the action(a); and it is reported 
to have been decided, that where a bill drawn and indorsed by an infant to a 
third person, who indorsed the same to the plaintiff, iiad been misappropriated 
by the first indorsee, in fraud of such drawer, and he had therefore demanded 
the bill from the plaintiff 1 , that circumstance afforded no defence in an action 
against the acceptor , because it would materially injure the circulation of 
bills, if such facts were to be inquired into(6)(2); and this decision seems 
sustainable on the ground that the drawee, by accepting such negotiable bill, 
admits the ability of the party to draw it, or at least is estopped from disput- 
ing such ability in an action by a bond fide holder, though perhaps lie may 
be liable to pay the amount over again to the infant or the husband of a Jem 
covert indorser (c). Aud where the acceptor knew the payee and first indor- 
ser was an infant attlie time he accepted the bill, lie was held liable(d); but 
the point whether an infant, first indorser, can by such indorsement give curren- 
cy to a bill, so as to entitle the holder to sue on it, still remains unsettled(e). 

It should seem, however, that the holder may at all events, sue a subse- 
quent indorser(/). 


II. Of the Number of Parties. 

Of the II. We have observed that bills of exchange differ from most other con- 
Ntanber of tracts in the circumstance of there being frequently more than two parties to 
Pam®*- them(^): a bill has indeed, previously to its being transferred, generally 
three parlies, namely, the person making it, who is called the drawer, the 
person to whom it is directed, who before acceptance is called the drawee^ 
and afterwards the acceptor , and the person in w hose favour it is made, who, 
when named in the body of the bill or note, is called the payee. It is not 
however necessary that there should be three parties to a bill ; there are 
sometimes only two ; as w here a person dhaws a bill on another payable to 
his own order ; and indeed a bill will be valid where there is only one party 
to it, for a man may draw on himself payable to his own order(/i)(o). hi 
[ *25 ] such case, however, *the instrument may be* treated as in legal operation 

(«) Potb. pi. 20; Haly r. Lane, 2 Atk. 182; (c) Ante, 20, 23; and see Drayton r. Dale, 

ante, 22, n.(ai). 2 B. & C. 299, which proceeded on the same 

( 2 ) Haly r. Lane, 2 Atk. 191. principle. 

(a) Haly v. Lane, 2 Atk. 182; and see the {d) Jones r. Darcb, 4 Price, 300; ante, 19, 
general principle. Holt t. Clarencieux, 2 Stra. n.(A). 

937; Warwick v. Bruce, 2 Maule & S. 205; (e) See id.; 2 Stark. 330. 

6 Taunt. 118. But in Jeune v. Ward, 2 Stark. (/ ) Supra , note(d), and ante , 19, note(fc). 
880, such a defence waa permitted, and see (g) Ante, p. 1. 

Jones v. Darch, 4 Price, 800; ante , 19, n .(h). ( h ) 1 Para ess us, Cours de Droit Conimer- 

(5) Taylor v. Crokcr, 4 Esp. Rep. 187, post, cial, 351. 


( 1 ) J Knox v. Reeside, 1 Miles, 294. V 

(2) Though a note given by an infant be void as against him, yet the indorser i 
B Um V. Woodhouse, Ms. cited m 4 Esp. Rep. 188. note(l). See Hull r. Connolly, - .» - 

(8) ^ Randolph v. Parish, 9 Porter, 76. And such a paper, when negotiated, will be 
in the hands of an indorsee. Ibid. } 
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a promissory note, and declared on accordingly(i)(l). But in practice it is II. Of the 
usual to declare upon the instrument as if it were a bill, not admitting the Nwnto 
identity of the drawer and drawee(Ai). And an instrument in the common 
form of a hill of exchange, except that the word at is substituted for to, be- 
fore the name of the drawees, should be declared bn as a bill of exchange, 
and if refused acceptance, the drawer may immediately be sued(/), or if 
such word “at” is written so small, or in a manner so indistinct, as to be 
capable of deceiving, it might be declared on either as a bill or as a promis- 
sory note after it is due(m). So though husband and wife are in legal 


1 y 

:e;:i 
c rr.i* 


:.v j 


i«i * 


Per Bayley, J. in Harvey v. Kay, 9 B. & C. 
364. “ In Magor v. Hammond, which was a 
•pecial verdict in C. P. argued before the twelve 
judges, all the judges were of opinion that an 
instrument might be a bill of exchange, though 
the drawer and drawee were the same per- 
son.” 

Bat sach an instrument may be treated as a 
promissory note, and so declared upon, and then 
the defendant is not entitled to notice of dis- 
honour; Roach v. Ostler, 1 Map. & Ry. 120; 
post. 

Ex parte Parr, 18 Ves. 69. Per Lord Eldon, 
“ It is said by the counsel that the house at 
Liverpool was partner with the other house at 
Demerara; bat it has been established above 
thirty years that the same person may be both 
drawers and acceptors, as constituting differeQt 
firms.” 

Starke v. Cbeestnan, Trin. 11 Will. 3; 
Carth. 509. Christopher Cheesman, being in 
Virginia, drew a bill on Christopher Cheesman 
as in Ratcliffe, London, which in truth was up- 
on himself, and tbe plaintiff declared that de- 
fendant drew a bill payable after sight, and di- 
rected the same to Christopher Cheesman in 
Ratcliffe, and then averred that the drawee was 
not found; and thereupon tbe bill was protest- 
ed, and the defendant, as drawer, became 
chargeable. The defendant suffered judgment 
by default, and moved in arrest of judgment; 
but made no objection, on tbe ground that tbe 
bill was drawn by the drawer upon himself, 
though other objections were taken, and the 
plaintiff had judgment. 

Debers v. Harriott, Trin. 2 CW. & M., 1 
Show. 163. A drew a bill payable by himself 
in Dublin; an action was afterwards brought 
thereon, and no objection being taken on this 
account, plaintiff recovered. 

Robinson r. Bland, Barr, 1077. The de- 
fendant being at Puris, drew a bill on himself 
in London; the consideration was partly for 
money lost at play in Paris, und partly money 
lent at the time and place of pluy, and upon 
that ground a case was reserved for the opinion 
of the court; but no objection was made that 
tbe defendant drew tbe bill upon himself. 

See these cases observed upon in Harvey v. 
Kay, 9B. & C. 363, 364. 

But an authority to an agent to draw bills on 
tbe principal will not make tbe principal a 


drawer; Ex parte Bolton, 3 Mont. & Ayr. 367; 
2 Dea. 537; Ducarry v. Gill, 4 C. & P. 121; 
post, 29 , n. (r). 

(i) Roach v. Ostler, 1 Man. & Ry. 120; #n- 
pra , n. (A); and see Dickinson v. Valpy, 10 
B. & C. 128; 5 M. & R. 126, S. C. 

(A) See cases in note (A), supra. 

(/) Shuttleworth r. Stevens, 1 Camp. 407. 
Declaration in common form, as upon a bill of 
exchange drawn by defendant on Messrs. John 
Morson and Co., payable to John Jenkins, and 
indorsed to him by the plaintiff. In aopport of 
the action, a paper writing, of which the fol- 
lowing is a copy, was given in evidence : — 

21st October, 1804. 

Two months after date, pay to the Order 
of John Jenkins 78/. 11s. value received. 

Tho. Stevens, 

At Messrs. John Morson 
and Co. 

Lord Ellenboroogh held that this was proper- 
ly declared on os a bill of exchange, and that 
Messrs. Morson & Co. might be considered as 
the drawees, although perhaps it might have 
been treated as a promissory note, at the option 
of the holder. In a late case, in an indictment 
for forgery, describing the instrument os a pro- 
missory note, and the instrument being in tbe 
following form:*— 

Newport, Nov. 20, 1821. 

£28 15 0, 

Two months after date, pay Mr. B. Hob- 
da or order, the sum of 28/. 15s. 

Value received. 

John Jones , 

At Messrs. Spooner & Co. 

Bankers, London. 

It was held a variance, as the instrument was 
in law a bill of exchange; Rex v. Hunter, 
Russ. & Ry. C. C. 511; but see cases, post, as 
to form of bill. 

( m ) Allen v. Mawson, 4 Campb. 115. The 
plaintiff declared, as indorsee, against the de- 
fendant, at drawer of a bill of exchange, alleg- 
ed to have been dishonoured for non-accept- 
ance. The instrument given in evidence was 
in tbe following form: — 

£40. Bradford, August 2nd, 1814. 

Two months after date, pay to Mr. 
Lewis Alexander or Order, Forty Pounds, val- 
ue received. 

George Mawson . 


(1) ^ Randolph v. Parish, 9 Porter 76. In the case of Cunningham v. Wsrdwell, 3 Fairf. 
466, it was decided that a bill of exchange drawn by one upon himself was to be regarded as an 
accepted bill. } 
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II. Of tbs consideration # one person, and though a note given by a married woman 
Number of j 0 h er husband is void, yet if he indorse it over to a third person, as between 
the husband and the indorsee, the note is certainly good(n). Various in- 
conveniences however may arise from the same person becoming a party to 
a bill or note in different capacities, viz. as drawer, and also as second in- 
dorser^); and if the drawer of a bill indorse it, and afterwards it be in- 
dorsed back to him, he cannot sue such indorser in any case on the bill, or 
even in a special action of assumpsit, without averring and proving an ade- 
quate consideration and legal promise corresponding with the averments (p); 
and a person cannot effectually become even a surety by writing his name as 
a second drawer or second acceptor of a bill addressed only to one person(y). 


at Sir John Perring, Shaw, 

Barber, and Co. Bankers, 

London. 

The word at was in very small letters, in- 
closed in the hook of the following S. This in- 
strument was drawn in Yorkshire, and being 
remitted to the plaintiff, who was an attorney 
in London, he presented it for acceptance to 
Perring & Co., and as they refused to accept it, 
be immediately gave notice of its dishonor to 
the defendant, and commenced an action against 
him. The question was whether the plaintiff 
had a right to treat this instrument as a bill of 
exchange. Gibbs, C. J. f 44 Upon the authority 
of the above case 1 should not have hesitated 
to decide that in point of law this instrument is 
a bill of exchange, bad the word 4 aV been dis- 
tinctly written before the names of the drawees; 
bat I shall leave it to the jury whether the word 
• at ,’ from the manner in which it was written, 
was not inserted for the purpose of deception, 
aud then the instrument is a bill of exchange in 
point of fact. The 4 at' being struck out, it is 
in the common form in which bills of exchange 
ore drawn. The defendant says , 4 Two months 
after date pay to;* this is not a promise to pay, 
but a request to third persons to pay. I cannot 
receive evidence of the maimer in which such 
instruments are considered in Yorkshire. The 
defendant, in contemplation of law, issued it in 
London, where the plaintiff received it; he took 
it to be a bill of exchange, as almost any other 
person in Ixmdon would have done. I can see 
no motive for drawing an instrument in this form, 
pxcept to deceive the public. If such instru- 
ments have been common in the country they 
ought not to be continued or endured- The 
plaintifT did well in immediately commencing the 
action when Perring and Co. refused to accept 
the bill.” The jury found the insertion of the 
** at ” to be fraudulent, and the plaintiff reco- 
vered. Edis v. Bury, 6 B &C. 438; post , Ch. 

V. 

(n) Per Lord Hardwicke, in Haly r. Lane, 
2 Aik. 181. 

(o) Mainwaring r. Newman, 2 Bos. & Pul. 
120 ; Bishop v. Hayward, 4 T. R. 470; Port- 
house r, Parker and others, l Caropb. 82; Ex 
parte Parr, 18 Ves. 65; Davison v. Robertson, 
S Dow, 220, 230. 

As to fictitious bills see potty Ch. V. s. ii. 

Effect of giving time to a party who it both 
the first and last indorser of a bill, Hall a. Cole, 
4 Ad. & El. 577; potty Ch. IX. s. ii. 

Bishop v. Hayward, 4 T. R. 470, declaration 


on a promissory note, stated to have been made 
by Collins, payable to plaintiff, or order, and 
terwards indorsed by him to defendant, wbo re- 
indorsed it to plaintiff. The court, upon motion, 
arrested the judgment; and perBuller, J.,“ the 
consequence of supporting this judgment would 
be, that the piaintifT, without having any real 
demand on defendant, might recover again* 
him by the judgment of the court, wilhoat al- 
lowing the defendant a possibility of defending 
himself.** 

Britten v. Webb, 2 Bar. & Crea. 483; 3 
Dow. & Ry. 650, S. C. Plaintiffs stated that 
they drew their bill upon Webb, payable to 
their own order, that Webb accepted, that 
plaintiff*, by their certain indorsement, appoint- 
ed the contents to be paid to defendant, and 
that defendant afterwards, by his indorsement, 
appointed the contents to be paid to plaintifls, 
and plaintiffs averred that at the time of tbs 
drawing of the bill and of defendant’s indorse- 
ment, it was agreed between plaintiffs and de- 
fendant, that defendant’s name should be upon 
the bill, os a security to piaintifTs for tbe doe 
payment to plaintiffs of the sum in the bill by 
Webb, being a debt due from Webb lo plain- 
tiffs; that the bill was indorsed by defendant 
under that agreement, and for that purpose oo- 
ly; thnt plaintiffs took it in satisfaction of tlto 
debt ftom Webb, upon the faith that defendant 
would so indorse it; and that the indorsement 
by plaintiffs to defendant was without conside- 
ration from defendant to plaintiffs, and for tbe 
•''purpose only of procuring defendant’s indorse- 
ment, and making the bill negotiable. 0 ° 
demurrer, the court held these averments 
did not entitle plaintiff to sue; they were 
at variance with the allegation that plain- 
tiffs appointed the sum of money mentioned m 

the bill to be paid to defendant, and gave plain- 
tiffs no right to sue dpon the usage and cusio* 
of merchants; and to give plaintiffs a right tA 
sue exclusively of such usage, they were bound 
to state a consideration for defendant’s promise* 


which they had not done. But see Penny r* 
Innes, 1 C., M. Si R., 439 ; post , Ch. VI » '• 
Transfer — Right of Indorsee. 

( p ) Id. ibid. _ # 

( 9 ) Jackson v. Hudson, 2 Campb. 447. 
in America it has been decided that if a pw- 
son, not the payee, indorse bis name upon it » 
the time it is made , intending to make human 
responsible to the peyee, he is liable as an ori- 
ginal promiser; Mores e. Bird, ll Mas. R. W» 
Bayl. 88 , American edit. 
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It is by transfer of a bill of exchange from one person to another, when it U. Of the 
is negotiable, that the parties may become still more numerous ; in which Camber 
case, if the transfer be by iodorsemeut, the person making it is called the in- rUe *' 
dorser ; the person in whose favour the tranfer is made, the indorsee; and 
in all cases the person in possession of the bill is called the holder , or where 
transferable by delivery to the *bearer, the bearer , and the number of in- [ *27 ] 
dorsers is unlimited ; and if there be not room on the bill others may be ad- 
ded on an annexed paper called un allonge . 

The acceptor of a bill and the maker of a note are respectively consider- 
ed as the original and principal debtors, and primarily liable, and the drawer 
and indorsers are considered as sureties, liable as sureties or parties guar- 
anteeing the performance of the principal’s contract. It will be found ex- 
ceedingly important, in various respects, to keep in view this distinction be- 
tween their respective situations and liabilities(r). 

The drawer, acceptor, indorser, and holder, are the principal and iro- 
mediate parties to the instrument; but besides them a person may become a 
party to it in a collateral way ($); as where the drawee refuses to accept, any 
third party, after protest for non-acceptance, may accept for the honour of 
the bill generally, or of the drawer, or of any particular indorser, in which 
case the acceptance is called an acceptance supra protest , and the person 
making it is styled the acceptor for the honour of the person on whose ac- 
count he comes forward; and he acquires certain rights, and subjects himself 
to nearly the same obligations as if the bill had been directed to him(J). A 
person may also become party to the instrument by paying it supra protest , 
either for the honour of the drawer or indorsers(ti) ; or by a bill being ad- 
dressed “ au besoin chez Messers.” — or, u in case of need, to G. H.” — or, 

“ per aval.” The rights and obligations attached to these collateral modes 
of becoming party to a bill w ill be spoken of hereafter (j). 


III. Modes of becoming a partv. 

With respect to the mode of becoming party to any one of there instru- m 
• ments, it is a general rule that no person can be considered as a party to a of becom- 
bill unless his name, or the name of the firm of which he is a partner, appear * 
on some part of it(y); however, a person may become drawer, indorser, or Paftjr * 
acceptor, not only by his orn immediate act, but also by that of his agent or 
partner. Where a party insists that his name has been forged, he may resist 
ibe payment at law, or file a bill in equity. If he intend to resist the pay- B ^ 
raent, be should, immediately he hears that his hand-w riling has been imitated, him- 
give public notice, cautioning persons from taking bills or notes with his name •«!£, 
thereon, without first applying to him. A court of equity has jurisdiction to 
declare an instrument lorged, and to order it to be delivered up, without 
sending the fact of forgery to be tried by a jury, but not if a doubt be raised, 
by even one witness swearing to the authenticity of the instrument, in which 
case an issue must be directed (z). 

(r) See post, as to the liability of an accept- 
or, and the cases there collected. 

(*) Poth. pi. 25, 26. See Britten r. Webb, 
t Bar. & Crea. 488, ante, 26. n.(o), where it 
waa held the indorser could not become col- 
laterally liable on the bill to the drawer. 

(0 See port, Ch. VUI. a. iii. 

(*) See poet, Ch. X. a. ii. 

5 


(r) See post , Ch. V. s. ii. 

(y) Per Buller, J., in Fenn r. Harrison, 8 
T. R. 760; Siffkin r. Walker and another, 2 
Campb. 308; Emly v. Lye and another, 15 
East, 7; and see Dncnrry v. Gill, 4 Car. & P. 
121; post, 29, note(r); "Wilson r. Barthrop, 2 
M. & W. 863, post . 

( i ) Peake v HighfieM, 1 Russ. R. 55 9. 
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HI. Mods® It is general rule of law, that when a person has power, as owner, to per- 
ef becom- form a n act, he may, as incident to his right, perform it by attorney or ages J 
P*rtr («)• Hence it is clear that a person may draw, accept, or indorse a bill by 
his agent as well as by himself(fc). In these cases # be is said to draw, ac- 
By Act of ce p( ? jmd indorse by procuration (c). As this agency is a mere minitltml 
[•*28 ] °® cc > infants, feme coverts , persons attainted, outlawed, excommunicated, 
^ J aliens, and others, though incapable of contracting on their own account, so 
as t0 b |nt I tl ,eln selvcs f may be agents for these purposes (d). And a part- 
ner may act for the whole firm by procuration, and indorse a bill for it in 
this manner(c) ; but by so doing such partner cannot ever be sued by the 
firm, or one or more members of it, on the bill (/). 

With respect to the manner of their appointment , it is said (g), that there 
ought to be a formal power of attorney, but this is by no means necessary, 
unless when the agent is to execute a deed for his principal; for the authori- 
ty which an agent has to draw, indorse, and accept bills(being simple con- 
tracts) for his principal, may be, and indeed most usually is by parol(A). 
And though in general an agent to a corporation must be appointed by deed, 
yet it has been held that the Bank of England or any similar corporation 
may, without deed, empower its servants to make bills of exchange or pro- 
missory notes in its name, as is the usual practice, for this is not matter in 
itself connected with its title or interest, but merely the ordinary course of 
its business(i); and now in the case of die Bank of England, by 1 Geo. 4, c. 
92, s. 3, the name of the bank clerk may be impressed by machinery. The 
# secretary of a company has not in general any authority as such to accept 
or negotiate bills for the same (A:) ; and if by the resolution of a mining’ com- 
pany, /ottr directors are essential for the doing an act to bind the company, 
and three only execute a power of attorney, authorising an agent to draw 
bills, a member of the company will not be bouud by bills drawn by such 

agent (/)• 

Extent of If a bill or note appear to be drawn, accepted, or indorsed in the name 
kutbority. G f another, or by procuration for him, it will not hind the principal, unless 
the act were within the scope of the agent’s authority; and consequently 
whenever an instrument of this nature is not signed by the party himself , the 
party taking it must first satisfy himself that the agent bad power so to act 
for the supposed principal(m) ; for otherwise be and any subsequent indorsee 


Extent of 
Authority 


(а) Combo’s case, 9 Co. 75 b.; Kyd, 32. 

(б) Molloy, b. 2, c. 10, s. 27; Com. Dig. 
Attorney, C.; Ward t\ Evans, Ld. Raym. 930; 

6 Mod. 36, S. C.; v. Harrison, *12 Mod. 

346; Anonymous, id. 664; Usher r. Daunccy 
and another, 4 Campb 97, tt vide 3 & 4 Anne, 
c. 9, s. 1. 

(c) Beawes. pi. 88; Kyd, S3; see post. 

(d) Co. Lit 52 a. 

(e) Williamson r. Johnson, 1 Bar. Si C res. 
146; 2 Dow. & Ry. 282, 8 C. 

( f ) Teague v. Hubbard, 8 Bar. & C. 345; 
vost. 

( g ) 1 Beawes, pi. 86; Marius, 2nd ed. 104. 
(A) Per Lord Eldon, in Davison t>. Robert- 
aon, 8 Dow, Rep. 229; Portbouse t\ Parker, 1 
Campb. 82, and per Holt, C. J., in Anonymous, 
12 AJod. $64; Harrison e. Jackson, 7 T. R. 
209; The King v. Bigg, 3 P. Wins. 482; Bac. 
Abr. Corporations, £. 3; Pay ley, Prim & 
A vent. 117; and see 3 & 4 Anne, c. 9. 

It) Co. Lit. 94 b; 1 Salk. 191, pi. 3; Rex 
* BigX*> 3 P. Wins. 423. 

(A) Neale v • T urt0D > 4 14 *» 


Partnership. 

(I) Dncarry r. Gill, 4 Cut. Si P. 121; Mood- 
& M. 450, S. C.; post, 29, n. (r). 

(si) Atwood r. Munnings, 7 B. & C. 278; 
post, 30, o.{b). East India Company r. Tnt- 
ton, 3 Bar. & Cres. 280. Three bills upon 
the East India Company were payable to Hope 
or order, they got into possession of Card, wb* 
indoisod them, “by procuration for Hope. 
Card hud a power of attorney from Hope, bat 
it was not sufficient to wnrrant these indorse- 
ments. From Card the bills passed to I)*** 
and Card, and they indorsed them to defend- 
ants, their bankers; the company required to 
see Hope’s power to Card, and it was shown 
them, and they registered it in their books. 
The bills were aAerwords presented for pay- 
ment by defendants, the company poid tha®> 
and Davis and Card drew the money from de- 
fendants. Hope’s representatives afterwards 
enforced payment over again from the oomptny* 
on the ground that Card's indorsement w as y 
authorised; and the company then sued defend- 
ants, on the ground that they were to be taken 
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may be unable to recover on the bill, # aud he may be obliged to refund in 
case payment should be obtained; though a defect in the authority of the 
ageut would not, it seems, subject an innocent indorsee to refund, especially 
if the person paying inspected the power before he paid, and the holder did 
not (»). 

As to the extent of the agent's authority , if a person be appointed a gene- 
ral agent, as in the case of a factor for a merchant residing abroad, the prin- 
cipal is bound by all his acts; but an agent constituted so for a particular 
purpose, and under a limited and circumscribed power , cannot bind the prin- 
cipal by any act exceeding his authority (o). Therefore, where A. desired 
B. to get a bill discounted for him, but declared that he would not indorse, 
it was decided(p) that no representation of B. could bind A. as an in- 
dorser, though it was insisted that what B. had done was within the scope 
of his employment, which was to raise money on the bill? and that a subse- 
quent promise to pay was inoperative. It appearing, however, on a second 
trial, that A. did not declare that he would uot indorse it, it was adjudged, 
that as he had authorised B. to get the bill discounted, without restraining 
his authority as to the mode of doing it, be was bound by his acts(^)(l). 

to have vouched for the validity of Card's in- and received, and money paid, was brought 
dorsement. But on special verdict, the court against them. Lord Kenyon told the jury, that 
held that defendants cou id not be taken to ha vo if they thought J. H. had made himself an- 
giveo any such voucher, that they were at least swerable as the ugent of the defendants, that 
equally innocent with plaintiffs, and then, it not was sufficient consideration for their promise, 
being against conscience in them to retain the A verdict was found for the plaintiffs, and on a 
money, they were not liable to refund it, and rule nisi for a new trial, and cause shown, • 
in truth blame was rather imputable to plain- Lord Kenyon inclined to think the verdict right, 
tiffs, for plaintiffs saw the power, and had the because, though the agent had exceeded his 
opportunity of jodging what it authorised, and authority, he thought the principal bound by 
defendants did not appear ever to have seen it. what he did, but tne other judges differed, be- 
Jadgment for defendants. As to liability of cause F. H was a p articular agent only and the 
ageut acting without authority, see post. rule was made absolute. On the next trial, it 

(a) See preceding note. did not appear that the defendants had told F. 

(o) Per Buller, J-, in Fenn c. Harrison, 3 II. that they would not indorse the bill, and a 
T. R. 757; East India Company r. Hensley, 1 verdict was found for plaintiff's; and on a rule 
Esp. Rep 111,819,(4). 'nisi for a new trial, and cause shown, the whole 

ip) Dissentients . Kenyon, C. J. court thought the verdict right; because as F. 

(q) Fenn v. Harrison, 3 T. R. 757; 4 T. R. H. was not restrained as to the mode of getting 
177, S. C.; defendants employed F. If. to get the bill discounted, the defendants were bound 
* bill discounted, bat said they would not in- by his acts; but Buller and Grose, Justices, 
dorse it; F. H employed his broth jr, .1. H. and said, th it if th* fiefs had been the same, they 
said he would indemnify him if he would indorse should havo continued of their former opinion, 
it. J. If. indorsed it, and the pl.iintitls dis munt- Rule discharged. i?ee observations on this case, 
ed it. The bill being dishonoured, plaiutilfs in Pay I *v, Pri i i A real, 124, 125, 138, 146. 
applied to defendants, who promised to take it See also Midyear r. Hawke, 5 Esp 75; Alex- 
Op, but did not, and this action for money had under v. Gibson, 2 Catnpb. 555. 


(1) A person's acting ns clerk to a merchant does not authorize him to sign notes in the name 
of bis master. Terry v. Fargo, 18 John ltep. 1 14. But the clerk of a firm may sign notes, ac- 
cept bills, &c , in consequence of an authority given by one partner, for each has full power to 
this effect. Tillier v. Whitehead, 1 Dali. Rep. 26'). 

An authority to sign a note may he bv parol, or by letter, or by verbal directions, or may be 
implied from certain relations proved to exist between the actual maker of the note, and him for 
whom he undertakes to act Long r. Colburn, 11 Mass. Rep, 9 7. !See Odiorne r. Maxev, 15 
Mass. Rep. 39. Haven r. Hobbs, 1 Vermont R. 238. 

If an agent act beyond his authority, he will be responsible personally to third persons. Du- 
««nberry v. Ellis, 3 John. Cas. 70. Therefore if he sign n note for his principal without authori- 
ty, he will be personally bound, and the name of his principal will be rejected as surplusage. 
Ibid. Or a special action on the case would at all events lie against him. Long r. Colburn. — 
Butt mere stranger cannot disaffirm the contract of an agent upon the ground that he luisexcced- 
*d bis authority. Jackson v. Van Dalfseu, 5 John. Rep. 43. If an agent compromise a demand 
°f his principal, and take therefor a negotiable note indorsed specially to himself, the note be- 
comes the property of the agent, and not of the principal; and the agent is responsible to the 
principal for amount, whether secured by him or not. Floyd v. Day, 3 Mass. Rep. 403. 
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m. Mode* If A. authorise B. to draw bills on him, and B. do, this will not constitute 
of becom* the drawer, nor subject him to liability to be sued as svch(r). 

Upon the question what is a general authority, it has been decided, that 
a person signing his name on a blank stamped piece of paper, and deliver- 
ing it to I. S. authorises I. S. to insert any sum which the amount of the 
stamp will \varrant(#)(l). 

Formal Express powers oj attorney Containing general words of authority, are, 
Power* of ' 


Attorney 
to be con- 
strued and 
limited to 
their ex- 



(r) Ducarry r. Gill, 4 C. & P. 121 ; Mood. 
& M. 450, 8. C.; Ex pnrte Bolton, 3 Mont & 
Ayr. 367, ante , 25, n.(A). 

(«) Collis v. Emmett, 1 lien. Bin. 313; 
Raise!! r. Langstaffe, Dougl. 490, 514; see 
Snaitb r. Minjmy, 1 Maole & S. 87; Crutchley 
r. Mann, 5 Taunt 529; 1 Marsh. 29, S. C.; 


Crutchley v. Clarence, 2 Mnule & S. 90; Pas* 
more r. North, 16 East, 617. And it is do 
objection to the validity of a bill that the as* 
ceptance or indorsement is written before the 
bill is drawn; Schultz r. Astley, 2 Bing. N. 
C. 644, poet, Ch. VI. a. L Time of Trailer. 


A bill drawn by a general agent is binding upon the principal, although the former mwpplj 
the money. Hoe r. OxJey, 1 Wash. Hep 23. 

A special authority must be strictly pursued. Therefore if an agent be authorized to sip a 
note payable at six months, and he sign a note payable at a shorter time, the principal is not bound. 
Batty v. Carswell, 2 John. Kep. 48. See also Munn v. The Commission Company, 15 John. 
Rep 44. 

Where the drawer of a note affixes his signature as the agent of another, if in an action acaanl 
him personally , he claims to have had authority to sign as lie did, he is bound to show such au- 
thority existing at the time of the making of the note, and is not permitted to show a subsequent 
ratification of his principal. Rossiter r. Rossiter, 8 Wend. Rep. 494. 

Pynchon empowered Rossiter 44 to accomplish at kit discretion . a complete adjustment cf ell 
9 the concernt of Pynchon in the state of JVVtr York , and to do any and every act in his name 
which he could do in ])frson.” Held , that Rossiter was not authorized by this power to give s 
note as the agent of Pynchon. Ib. 

Where several gave a joint power of attorney to their agent to renew a note they had in bank, 
at indorsers, the renewed note mu<t be made in conformity with the original note, as to tbe order 
of indorsements, or the agent will be considered as having exceeded his power. Bank r. M’Wil- 
lie, 4 McCord’s Rep. 438. 

O. and T. as drawers, and defendant ns indorser, gave G. a power of attorney to make ther^ 
newals of a note they had discounted at bank. On a suit by the bank against the defendant, ai 
the indorser on a renewal made by G., the bank must show that the note sued on is the renewal 
of some original note drawn by these parties. Bank v. Herbert, 4 McCord’s Rep. 89. 

A power to renew a note at 60 or 90 days, will authorize the renewal of the note at 89 days, 
that being no violation of the object and intention of the parties. Ib. 

If he who puts the note into the hands of an agent for collection, is but an agent himself; be 
who collects the money cannot retain it at all if he is aware of the circumstances. He who is 
ultimately entitled to the money, may revoke the power of him who was appointed to receive the 
money at any time, although the evidence of the debt to be collected, wm a note to his age*t 
Grant v. Seitsinger, 2 Penn. Rep 525. 

(1) A blank indorsement on a blank piece of paper, with intent to give a person a credit, is 
in effect, a letter of credit; and if a promissory note be afterwards written on the paper, it binds 
the indoraer. Violett r. Patton, 5 Crnnch Rep. 142. See Mitchell r. Culver, 7 Cowen, 336. 
Mechanic#' & Farmers’ Bank r. gcuvler, Id. 337, in note. Where the defendants left their 
names indorsed in blank on papers, with their clerk, for the purpose of having notes of a certain 
description written thereon, and third person obtained those papers by false pretences, and wrols 
notes thereon, signed by himself us promisor to the indorser, and passed them to a third person, 
who bad no notice of the facts, the defendants were held as indorsers. Putnam «?. Sullivan, 4 
Maas. Rep. 45. 

^ So where a person entrusts another with his blank signature, to be filled up for a particular 
*um, and to be used in a particular manner, though the confidence is abused and the paper is fiU- 
ed up for a larger amount, and used in a different manner, he will be responsible to a bona 
holder, for the amount for which it is filled up. In such a case an implied authority is given to 
the holder, to fill up the paper for any sum which he may have advanced upon it in good faith, 
and in ignorance of any fact which should have put him on inquiry. Herbert p. Huie, 1 Ala* 
Rep. (New Series) 18. The authority which a blank endorsement confers Is irrevocable, and 
jnay be exercised after the death of the indorser, as well as before. Cope v. Daniel, 9 Dana, 416- 

A letter of credit written by the defendant to the plaintiff, introducing a person as concerned 
with him in the planting business, and going to the city where the latter resides, to make purchases 
for the plantation, with directions to draw on him, and requesting him (plaintiff) to pay his drafts, 
istablisnes an authority in such person, to draw for an amount unlimited. Segond v. Thomas, 
j0 Curry’s Louis. Rep. 295. }> 
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nevertheless, to be construed with reference to their expressed particular 
object(t). Therefore, though in one case it was holden(ti), that a letter of 
attorney, given by an executor to A. B. authorising him to transact the af- 
fairs of the testator in the name of the executor, as executor, and to pay, 
discharge, and satisfy all debts due from the testator, conveys to A. B. a 
sufficient authority to accept a bill of exchange in the name of the execu- 
tor, drawn by a creditor for the *amount of a debt due from the testator, 
and thereby to make the executor personally liable, on the ground that an 
authority of this nature necessarily includes all intermediate powers, that is 
to say, all the means necessary to be used in order to effect the accomplish- 
ment of the object of the principal, namely, the paying, satisfying, and dis- 
charging the testator’s debts ; yet, in a subsequent case(ar), which was upon 
the same letter of attorney, the court, after consulting with the Judges of C. 
P., determined that the executor was not personally liable, and that a pow- 
er of attorney, given by an executrix to act for her as an executrix, does not 
authorise the attorney to accept bills to charge her in her own right, though, 
for debts due from her testator. So in another case it was decided, that 
where one gives a power of attorney to another, to demand and receive all 
monies due to him on any account whatsoever, and to use all means for the 
recovery thereof, and to appoint attorneys for the purpose of bringing ac- 
tions, and to revoke the same, 44 and to do all other business the latter 
words must be understood with reference to the former, as meaning all bu- 
siness appertaining thereto ; and that although the attorney might receive 
monies due to the principal in auier droit , yet he could not under this power 
indorse a bill for him which came to his hands (y). It has also been held 

that a power of attorney to receive all salaries and money, with all the prin- 
cipal’s authority to recover, compound, and discharge, and to give releases 
and appoint substitutes, does not authorise the attorney to negotiate bills re- 
ceived in payment, nor indorse them in his own name; nor can evidence of 
an usage at the navy office to pay bills indorsed by the attorney in his own 
name and negotiated by him under such a power, be received to enlarge the 
operation of the power(r). And in a later case, it was held that a power 
of attorney, authorising an agent to demand, sue for, recover, and receive, 
by all lawful tvays and means whatsoever, all monies, debts, and dues what- 
soever, and to give sufficient discharges, does not authorise him to indorse 
bills for his principal(a). So in a still later case(A); the facts were these: 

A. B. who carried on business on his own account, and also in partnership, 
went abroad, and gave to certain persons in this country two powers of at- 
torney, by the first of which, authority was given for Atm, and in his name, 
and to his use, to do certain specific acts , (and, amongst others, to indorse 
bills, &c.) and generally to act for Atm, as he might do if he w r ere present; 
and by the second, authority was given 44 for Atm, and on his behalf, to ac- 
cept bills drawn on him by his agent or correspondents .” C. D. one of A. 

B. ’s partners, (and who acted as his agent) in order to raise money for pay- 
ment of the creditors of the joint concern, drew a bill, which the attorney 
accepted, in A. B.’s name, by procuration. In an action against A. B. by 
the indorsee of the bill, it was held, first, that the right of the indorsee de- 
pended upon the authority given to the attorney; secondly, that the powers 

(0 Sefc Attwood r. Mannings, 7 B. & C. ( s ) Hogg v. Snaith and others, l Taunt. 347; 

278; ante , 28, note(m). aee 1 Man. & R. 77. 

(«) Howard v. Baillie, 2 Hen. Bla. 618. (a) Murray v. East India Company, 5 B. & 

(*) Gardner v. Baillie, 6 T. R. 591; and Al. 204. 
w Kflaour v. Finlyson, 1 Hen. Bla. 155. (5) Attwood v. Mannings, 7 B. & C. 278; 

(y) Hay v. Goldamidt, 2 Smith’s Rep. 79 1 Man. & R. 66, S. C. 

*6; 1 Taunt 347. 
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III. Modes applied only to A. B’s individual and noi to his partnership affair §; thirdly, 
of beeom- that the special power to accept extended only to bills drawn by an agent ia 
tag t Par- t jj al capacity, and that C. D. did not draw the bill in question as agent, but 
as partner; and lastly, that the general words in the powers of attorney were 
not to be construed at large , but as giving general powers for the carrying 
[ *31 ] into effect the epecial purposes for which they were given. * Therefore! 
power of attorney giving the agent full powers as to the management of 
certain specified real property, with general words extending those powers 
to all the property of the principal and of every description, and, in con- 
clusion, authorising the agent to do all lawful acts concerning all the princt* 
pal’s business and affairs of what nature or kind soever, does not authorise 
the ageut to indorse bills of exchange in the name of bis principal(c). 

The power of an agent to indorst a bill will be more fully considered 
hereafter(d). 

authority may also be implied and inferred from prior conduct of the 
mu principal, for a special authority is not necessary to constitute a jwwer to 

draw, indorse, or accept by procuration, but the law may infer an authority 
from the general nature of certain acts permitted to be done, and usual em- 
ploy is evidence of a general authority (e) ; and therefore, if a person lias, upon 
a former occasion, in the principal's absence, usually accepted bills for him, 
and the latter on his return approved thereof, he would be bound in a similar 
situation on a second absence from hoine(/); and if a drawee of a bill has 
previously paid several bills accepted in his name by a third person, with 
whom be had connections in trade, he would be liable to an indorsee, though 
such bill has been accepted without his authority (g) ; and it lias been held, 
that if a person usually subscribes an instrument with the name of another, 
proof of his having done so in many instances is sufficient to charge him 
whose name is subscribed, without producing any power of attorney(h). 
And although an authority to draw does not impart in itself an authority to 
indorse bills(t), yet where a confidential clerk of the defendants was accus- 
tomed to draw bills and checks on their account, and it was proved that of 
one occasion he had indorsed a bill specially iu the name of the firm to occ 
of the defendants, which was by him subsequently indorsed over, and dial 
on two other occasions he had also indorsed bills, which had been discount- 
ed by the defendant's bill-broker, and the proceeds received by them, such 
evidence was held sufficient to warrant the jury (a special jury of mer- 
chants), in finding a general authority in the clerk to indorse(/c). But it 


(c) lysdaile r. Ln Nauzc 1 Younge &, Col. 
894. 

( d ) Post , Ch. VI. s. i. Transfer. 

\e) Per Lord Eldon, in Davison r. Robert- 
son, 3 Dow, 229; r. Harrison, 12 Mod, 

847; JWnlyncs, B. 3, c. 5, s. 0, page 2(>4. 

(/) Beawes, pi. 80; Mar. 2d edit. 135; 
Comb. 450. 

(g) Barber r. Gingell, 3 Esp N. P. C. 00; 
Action against the defendant as acceptor, he 
prov<?d that the acceptance was forged by Tay- 
lor, the drawer; in answer to which it was 
proved that the defendant had been connected 
in business with Taylor and that he had paid 
several bills, drawn as the present, by Taylor, 
and to which Taylor (as it was supposed)' had 
written the acceptances in the defendant’s name. 
And Lord Kenyon held, that this was an an- 
swer to the case of forgery set up by the de- 
fendant, for though he might not have accepted 
the bill* he had adopted the acceptance , and 


thereby made himself liable to pay the bill- 
Verdict for plaintiff. See Reg. t*. Parish, 9 C. 
& P. 94; Reg. r. Beard, id. 143; P>'* 

III. Ch. T. hor^dij. 

What not sufficient recognition of authority of 
chairman of joint stork company to bind direc- 
tors; Bramah t\ Huberts, 8 Bing. N. C. 963; / 

post, Partnership. 

(A) Neal r. Hiring, 1 Esp. Rep. 61; Haogh- 
ton r. Ewbank, 4 Catnpb. IS 6 *; so where the 
defendant’s son had, in threo or four instances* 
signed bills of exchange, by the direction of his 
father, it was held sufficient evidence for pr*~ 
sinning an authority from the father to the son 
to sign a guarantee; Watkins r. Vince, 2 Stark* 
R. 368. 

(*) See Robinnon r. Yarrow, 7 Taunt. 455; 

1 Moore, 150, S. C.; post , Part II. Ch. V. «• 
i. Evidence. 

(A) Prescott v. Flynn, 2 Moore & 8. 19; 
Bing. 19, S. C. In such case letters forged by 
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must appear that the bill or note is taken upon the faith of prior similar m. Modes 
transactions ; and, therefore, the holder of a bill purporting to be, but not 5* becom- 
in fact accepted by the person to whom it is addressed, cannot recover ^ a p>r " 
against the apparent acceptor by proving a fact subsequently discovered, that 1 
on a former occasion the defendant had given a general authority to the r 1 
person who accepted in his name to accept bills for him : to make such au- L J 
thority available, the holder must show either that the authority remained 
tinrevoked at the time of the acceptance, or that he took the bill on the faith 
of such authority (/). We have seen that where a married woman is per- 
mitted by her husband to carry on trade on her own account, and in her own 
name indorses a bill or note, received in the course of such trade, an autho- 
rity may be presumed from the husband(m). 

It has also been decided that a subsequent assent or expression of approba- Solu- 
tion will make the act of an agent binding on the principal(n) (1) ; and though q«®»t As- 
a promise alone to pay a bill indorsed by an agent would not support an ac- 
tion if the indorsement were contrary to authority, yet if the authority is 
doubtful, such a promise is decisive(o). 

A general authority to an agent is supposed to continue until its determi- Notice of 
nation is generally known, and therefore, alter the discharge of a clerk or agent 
usually employed to draw, accept, or indorse bills or notes, the employer having 
will be bound by his signature, made after the determination of his authority, ceased to 
until the discharge be generally known(p). And if A. permit B. to draw bc * ,V6n - 
bills iu his name, he will be liable as drawer to ignorant indorsees, although 
he had no interest, nor knew of the particular bills drawn in fraud of him by 
B., though he will not be liable to a payee, who had knowledge of the im- 
propriety of the transaction (q). When, therefore, the authority of such an 
agent has been determined, or he has been discharged from his employ, and 
there is reason to apprehend that he will attempt to circulate bills in the 
name of his employer, it is advisable for the latter to give notice of the deter - 

the clerk, purporting to contain an authority to (p) Beawes, pi. 23! ; Molloy, b 2, c. 10, a. 
indorse upon another occasion, are not admiaei- 27, page 107; Paley, 123, 124, 136; Anony- 
ble in evidence to show he had no authority to mous (>. Harrison, 12 Mod. 346. A servant 
make the indorsement on which the plaintiff had power to draw bills of exchange in his raas- 
iued, id. ib. ter’s name, and ufterwards was turned out of 

(/) Cash t . Taylor, 8 Law J. 262, K. 13. E. his sereice. Ifolt, C. J. 44 If he draw a bill in 
T. 1330. so little time after, that the would cannot take 

(«) Ante, 23 n. (/), Cotes v. Davis, 1 notice of his being out of service, or if he were 
Campb. 485; but see Barlow r. Bishop, 1 East, a long time out of his service, but that kept so 
434. And see Anderson v. Sanderson, 2 Stark, secret that the world cannot take notice of it, 

204; Holt, C. N. P. 691, S. C.; Clifford r. the bill in these cases, shall bind the master.” 

Barton, 1 Bingh. 199, as to when admissions of Monk r. Clayton, Molloy, 282, cited in Nick- 
wife bind the husband. son r. Breham, 16 Mod. 110. A servant of 

(a) \Vard*i? Evans, Ld. Ravin. 930 ; 2 Salk. Sir Robert Clayton, who had been need to re- 
442, 8. C. ; Boulton v. II il leaden, Comb. 460; ceive and pay money, took up two hundred 
Anonymous, 12 Mod. 564; Paley, 124, 126, guineas aAer he hod quitted the service, and 
327, 211, accord ; Fenn r. Harrison, 3 T. R, the lender recovered against Sir R. Clayton, by 
707; Howard v. Biiiilie, 2 Hen. Bla. 618, ietnb, the direction of Keeling, C. J. which was ap- 
co*tr~; and see post. proved by the whole court on a motion for n 

(o) Fenn t\ Harrison, 4 T. R. 177, ante , 29, new trial, 
note (q). ( q ) Smith r. Stanger, Peake, Add. 116. 


(1) If an agent act without proper authority, or exceed his authority, and the principal ratify 
■* *cts, or acquiesce in them, or adopt them, he is bound in the same way as if the agent had 
ui original authority. Towle v. Stevenson, 1 John. Cat. 1 10. Cushman e. Lokdr, 2 Mass. Rep. 
106. Armstrong v. Gilchrist, 2 John. Cas. 424. Cod wise v. Hacker, 1 Caines’ Rep. 626. 
Banorgee v. Hovsy, 6 Mass. Rep. 11. Van Rnhnsdyk v. Kane, 1 Gas. Rep. 680. — Affirmed in 
Supreme Court of the United States, and reported in 9 Crunch, 166. Long e. Colburn. Conn 
* •). v. Penn, et ml., 1 Peters* Rep. 466. See Schimmelpennich v. Bayard, 1 Peters, 264, 290. 
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ruination of the authorit y in tbe Gazette, and also to all his corresponded 
individually, notice in the Gazette not being in general sufficient to affect i 
former customer, unless he has bad express notice thereof(r). 

As the authority of an agent is not coupled with an interest ,Ae cannot dele- 
gate it so as to enable another person to act for his principal (a) (2); if, how- 
ever, an express authority be given for that purpose, be may exercise it(l). 

When a person has authority, as agent, to draw, accept, or indorse a bill 
for his principal, he should either write the name of his principal, or state ii 
writing, that be draws, indorses, or accepts as agent, or per procuration, as, 
“ by procuration of A. B. (the principal ) E. F. (the *agent)(l); broth- 
er) See post, Cash of Notice of Ditsolu- (I) Pa liber r. Ord, Bunb. 1S6; Colssf. 
tion of Partnerships. Trecothick, 9 Vea. 234; but *ee Ex parts Sai- 

fs) Combe*> case, 9 Co. 75; 1 Rol. Abr. ton, 2 Cox*§ Cases, 84, contra. 

SSO. 


(!) *{ Emerson v . Providence Hat Manufacturing Co., 12 Mas*. Rep. 237. } 

(2) Where a person intends to make a contract as agent, it should appear on the face of tbe 
contract that be acts as agent, and he should sign in the name of bb principal. Stack pole r. Ar- 
nold, 11 Mass. Rep. 27. Arpidson v. Ladd, 12 Mass. Rep. 173. For where an agent drew a 
bill of exchange in his own name on a commercial house, in which his principal was a partner, 
and in a bill ordered the contents, when paid, to be charged to his principal, and the bill was pro- 
tested for non-acceptance, he was held personally liable to the payees, as drawer, notwithstand- 
ing they were privy to his instructions, and knew that he acted solely at an agent Mathew, Ac. 
r. Prince, 11 Mass. Rep. 54. See Meyer r. Barker, 6 Binn. 228. 

And it b not sufficient to protect a party, to describe himself as agent, in the contract, if the 
language of tbe contract import a personal responsibility. Therefore if a person sign a note “as 
guardian** he will be held personally liable to payment Thatcher v. Dbmore, 5 Mass. Rep. 299. 
Forstes v. Fuller. 6 Mass. Rep. 58. And although it may be said that as an administrator cannot 
by hb promise bind the estate of tbe intestate, so neither can the guardian bind the person or es- 
tate of bb ward, and therefore, unless the guardbn were personally liable, tbe payee would be 
without remedy; yet tbe principle of these cases is, that the description of the trust wis not 
meant to exclude that personal liability, which the language otherwise imported. And a similar 
construction has been adopted where the party has been described as attorney or agent in the in- 
strament 

A note subscribed “ Pro. A. B. — C. D.’* is the note of A. B. and not of C. D. if the latter hid 
authority to make it. Long e. Colburn, 11 Mass. Rep. ,97. A note promising to pay A. B- 
“agent of the P. H. manufacturing company/* for value received of the company, is a 
note to A personally. Buflfum v. Chadwick, 8 Mass. Rep. 103. 

An agent and partner in a joint concern was authorized to take up money on the credit of tbe 
whole concern, and draw bills on a house in Amsterdam for payment, and he took up money tad 
drew a bill directing the amount to be charged to the account of all the parties, but signed the 
bill in hie own name only ; it was held that at least, in equity , the payee wns entitled to recover 
on non-payment from all the partners. Van Reimsdyk v. Kane, 1 GaJI. Rep. 630. 8. C. 9 
Cranch, 165. 

A person may draw, accept, or indorse a bill by hie agent , and it will be as obligatory opoa 
him os though it was done by his own hand ; but the agent in such case must either sign the 
name of the principal to the bill, or it must appear on the face of the bill itself, in some wtj or 
another, that it was in fact done for him, or the principal will not be bound; the particular fonn 
of the execution b not material, if it be substantially done in the name of the principal. Peats r. 
Stanton, 10 Wend. Rep. 271. 

Where the agent of a manufacturing establishment bought a quantity of dye-studs for tbe 
of the factory, without disclosing the name of bb principal, and the bill of goods brought, wts 
made out, “ Mr. A. B., Agent, bought of,*’ &c., and he drew a bill of exchange on a third per- 
son, signing it A. B., Agent, and the bill was subsequently protested, and an action to recover tbs 
price of the goods was brought against the principal ; it was held that the principal could not be 
charged as drawer of the bill by hb agent, the name of the principal not appearing on bat 
that the plaintiff was entitled to recover under a count for goods sold , the jury being warranted 
under the facta of the case in saying that the goods were not sold on the exclusive credit of tbe 
agent lb. 

Whether, in such case the goods are sold on the credit of the agent or on the responsibility « 
the principal , whoever he may be, b a question for the jury; but where that question was n*t 
submitted in a suit against the principal, and a vedict was found fortbe plaintiff, and the court 
were satisfied of the ultimate liability of the principal to the agent, they refused to set aside tbs 
verdict. Ib. . 

J Brockway e. Allen, 17 Wend. 40. 8. P. Selectmen of a town have power to bind their 
town by • note given for tbe support of a pauper. But a note signed by one only of the select- 
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erwise the act will not in general be binding on the principal , so as to sub- m. Modes 
ject him to be sued on the bill or note(u) ; though in some cases an informal ?** 
mode of executing an authority will not vitiate (x). The drawing, accept- a 
iog, or indorsing as agent for another person may be effected by merely 
writing the name of the principal, as if he himself were actually the party 
signing; but the roost explicit and regular course is to sign the name of thie 
principal, and then immediately under it to add, 44 per procuration, A. B«” 
the agent writing his own name(y) . If an agent sign only his own name, wheth- 
er as drawer, indorser, or acceptor, he will (unless in the case of a government 
agent contracting on its behalf(r) (1), be considered as the principal, and be 
personally liable as such, unless he add some restrictive or qualifying words , 
as 44 sans recoups,” or 44 without recourse to me,” or 44 drawn and indorsed 
to transfer the interest only, and not to incur any personal liability 44 for 
it is an universal rule, that a man who puts his name to a bill of exchange, 
thereby makes himself personally liable, unless he states upon the face of 
the bill that he subscribes it for another, or by procuration of another, which 
are words of exclusion : unless he says plainly, 4 I am the mere scribe he 
becomes liable (a) (2). *On this ground, it has been decided, that if a bro- [ # 34 ] 


(u) See Thomas u. Bishop, 2 Stra. 955,]tn- 
fra; Sowerby r. Butcher, 2 C. & M. 368; 4 
Tyr 320, 9. C. 

In Leadbitter r. Farrow, Mich. Term, A. D. 
1316, B. R., plaintiff wanted a bill upon London 
for 50/., and sent to defendant whom he knew 
to be assent to the Durham Bank at Hexham; 
defendant drew a bill accordingly: *f Pay to 
the order of Mr. Leadbitter 50/., value received, 
which place to the account of the Durham Bank 
as advised. C. Farrow. To Messrs. A and 
B. London.” In an action thereon the defen- 
dant urged that he was not personally liable, or 
at least that the plaintiff, who knew him to 
be only agent, could not sue him; but on a case 
reserved the court held his signature pledged 
his own credit , and that only , and that he was 
therefore liable. See also 5 Maule & S. 349, 
8. C.; so in Ducarry r. Gill, Mood. & M. 450; 

4 C. & P. 121, S. C., it was held, that an agent 
for an association, even if authorised by them to 
draw bills, does not bind them by drawing bills 
in his own name, and not as agent. 

But if the produce of tho bill come to the 
principal's hands, he may be sued for the 
amount in certain cases. See observation of 
Lord Tenterden, C. J. in Ducarry r. Gil, Mood. 


& M. 450. 

See further Com. Dig. Attorney, (C. 14); 
Benwca, pi. 83, n.; Wilks r. Back. 2 East, 
142 ; Barlow v. Bishop, 1 East, 434 ; 3 Esp. Rep. 
266, S, C.; White v. Cayler, 6 T. R. 176; 
Combe's case, 9 Co. 76; Frontin r. Small, 2 
Stra. 705. As to the mode in which an attor- 
ney should execute a deed, fyc. for his princi- 
pal, as thus, «• for I. B (the principal) M. W. 
(the attorney) (L. S.)*' Wilks t\ Back, 2 
East, 142. 

( x ) Cotes v. Davis, 1 Campb. 485; Mason 
r. Ruinsey, id. 384. 

( y ) And see Wilks r. Back, 2 East, 142. 

(z) Macbealh t*. Haldimand, 1 T. R. 172; 
Unwin v. Wolseley, id. 674; Myrtle v. Beaver, 

1 East, 135; Rice r. Chute, id 579: Prosser 
r- Allen, Gow, 117; Allen r. Waldegrave, 2 
Moore, 627; Gidley r Palrnerstone, 7 id. 91; 
3 Brod. & B. 275, S. C. 

* (a) Per Ld. Ellenborough, in Leadbitter r. 
Farrow, 5 Mnulc & S. 349, supra , note (w); 
and seo Thomas r. Bishop, 2 Stra. 955; Rep. T. 
Hnrdw. 3, S. C. ; Le Fevre r. Lloyd, 6 Taunt 
749; 1 Marsh 318, S. C. ; Goupy r. Harden, 7 
Taunt. 169; 2 Marsh, 454, and Holt, C. N. P. 
312, S. C. ; Appleton v. Binks, 5 East, 148; 







j* 


men, with bis own name, “ for the selectmen” is not the promissory note of the town. Andover 
v. GraAon, 7 N. Hamp. 298. ^ 

(1) A like exception in favor of public agents has been repeatedly recognized in the Unit* 
ed States. Hodgson v Dexter, l Cranch, 363. Jones v. Le Tombe, 3 Dal. 384. Brown v» 
Austin, 1 Mass. Rep, 208. Sheffield v. Watson, 3 Caines’ Rep. 69 . Freeman v. Otis, 9 Mass. 
Hep. 272. 

An agent who makes a contract on behalf of his principal, whose name he discloses at the , 
lime to the person with whom he contracts, is not personally liable, and there is no difference in 
thii respect between an agent for government and an individual. Rathbon v. Budiong, 15 
Johns. Rep. 1. See as to agent indorsing a note for the benefit of his principal, Chalmers, 
Jones & Co. v. M'Murdo, 5 Munf. Rep. 252. 

{ Where a bill of Exchange properly drawn by an authorized agent on the head of a depart- 
ment is permitted by him to he protested for non-acceptance and non-payment, under a mistake 
of fact concerning it, the agent is entitled to a credit for the damages paid by him in consequence 
of the protest. Armstrong v. United States, Gilpin, 399. ^ 

(2) ^ Where individuals subscribe their proper names to a promissory note prima facie they 
•re personally liable, although they they add a description of the character in which the note is giv- 
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M. Modes ker sell goods and draw on tbe buyer in favour of his principal, he will be lit* 
ofbecocs- 5 ] e as drawer upon the bill if it be dishonoured, unless he use special words 
ipga Party. tQ p revent a nd may be sued even by his employer, although be received 
no guarantee, commission, or other remuneration for incurring such personal 
responsibility ( 6 ). Again, if the known agent of A. at tbe requestor tbe 

plaintiff, draw a bill upon B. payable to the plaintiff although he direct B.to 
place the amount to the credit of A., such agent will be personally liable to 
tbe plaintiff (c). So if a person employed by the plaintiff to purchase bills 
for him, obtains them payable to himself, and indorses them generally, be 
will be liable upon that indorsement, even to bis own employer, although be 
bad no guarantee commission, and the court observed that tbe defeodaot 
might have specially indorsed the bill sans recourt , and not having thought fit 
to do so, he was personally liable(d). If a factor under a commission 
del credere sells goods and takes accepted bills from the purchasers, which 
bilk he indorses to a banker at the place of sale, and receives tbe banker’s 
bill, (payable to tbe factor’s order) on a house in London, the factor in- 
dorses and transmits the latter bill to his principal, who gets the same ac- 
cepted, and the acceptors and the drawer fail, the factor is answerable to the 
amount of the bill, being personally liable under his commission del ertdert 
to satisfy his principal the price of the goods sold(e). 

It has also been decided that commissioners under an inclosure act, draw- 
ing drafts upon their bankers, requiring them to pay the suras therein men- 

De Gaffloa v. L’Aigle, 1 Boa. & Pal. 36S; tual payment by hirnaelf. And this beings* 
Macbeatb v. Haldimand, 1 T. R. 181 ; Potb. action by tbe indorsee, it would be of dangerous 
pi. 1 IS ; Barrell r. Jones, S B. & Al. 47. consequence to trade to admit evidence arising 

Thomas v. Bishop, 2 Stra. 955; Ca. temp, from extrinsic circumstances, as the letter of ad* 
Hardvr. 1, S. C. The plaintiff was indorsee of vice. And this differed widely from the case 
a bill of exchange, drawn from Scotland upon of a bill addressed to the master, and nnderwrit- 
the defendant, in these words: “ At thirty days ten by tbe servant; where, undoubtedly, the 
sight pay to J. S. or order, 200/., value received servant would not be liable, but his acceptance 
of him, and place the same to account of the would be considered as tbe act of tbe mastsr. 
York Buildings Company, as per advice from A bill of exchange is a contract by tbe custom 
Charles Mildmay; to Mr. Humphrey Bishop, of merchants, and the whole of that contract 
Cashier of the York Buildings Company, at must appear in writing. In this case Hurt wot 
their house in Winchester Street, London, nothing in writing to bind the Com pany y nnr 
Accepted per H. Bishop.’* The bill not having could any action be maintained against then 
been paid, an action was brought against defend- upon the bill; for the addition of cashier to de- 
ant upon his acceptance; aX the trial he proved fendant’s name was only to denote the person 
that the letter of advice teas addressed to the with certainty; the direction to whose account 
Company ; and that tbe bill having been brought to place it was for the use of the drawee only *' 
to their house, defendant was ordered to aceept Judgment for the plaintiff, 
it, which he did in the same manner as he had ( b ) Lefevre v. Lloyd, 5 Taunt. 749; 1 

accepted other bills. Page, J. directed the jury Marsh. 318, S. C.; see last note; Sowerhys- 
tQ find for the plaintiff, which they did accord- Botcher, 2 C. & M. 368 ; 4 Tyr. 820, S. C. 
ingly. On motion for a new trial, tbe court (c) Lead bitter v. Farrow, ante y S3, note (u). 
h3d the direction right; “ foi the bill on the ( d ) Goupy v. Harden, 2 Marsh. 454; ^ 

face of it imported to be drawn on the defend- Taunt. 159; Holt, C. N. P. 842, S. C.; as to 
ant, and it was accepted by him generally , a qualified indorsement, see post, Cb. VI. •• 
and not as servant to the Company , to whose i. Transfer . 

account be had no right to charge it until ac~ (e) Mackenzie r. Scott, 6 Bro. P. C. 230. 


en; hot each presumption of liability may be rebutted by proof that the note was in fact given by 
the makers as the agents of a corporation for a debt due from it to tbe payee, and that they were 
authorized to make such note as the agents of the corporation. Brockway r. Allen, IT Wend. 40. 

Where the drawer of a bill directea it to be charged to the account of tbe steamer U. S*; Beld, 
that the agency of the drawer is apparent on the face of the bill, which negatives the ides that 
he was to be personally hound. Maher v. Overton, 9 Louis. 115. Master of a ship not liable 
on a bill drawn by him in favor of the agents and consignees for supplies and disbursements they 
have made, with their knowledge that he drew as master. Uocoln v. Smith, 11 Curry’s Lou* 

person may draw as agent, upon his principal, for a debt not personal to himself, hut due 
by the principal to the payees, without expressing tbe agency on the face of the bill. Wolfe c. 
Jewett, 10 Id. 888. } 
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tioned on account of the public drainage, and to place the same to (heir m. Modes 
account as commissioners , are personally liable to the bankers, though it of becom- 
might be otherwise, if they were directed to place the same to the account in g aP * rt 7- 
of the inclosure (/). So if A. and B. sign a formal promissory note by 
which they promise, u as churchwardens and overseers, ” to pay to C. or 
order, a sura of money with interest, which sum is in fact the amount of a 
loan made by C. for the use of the parish, A. and B. are personally liable 
upon such note (g). 

These decisions, subjecting an agent to personal liability, as regards third When an 
persons, ignorant of the circumstances under which the agent became a par- 
ty, are consistent with the other principles of law applicable to these instru- Relief, 
meats. But it seems questionable whether even at law it is correct to allow 
an employer to recover from his agent under such circumstances, because in 
general, between original parties, it may be shown as a good defence at law, 
that the bill was drawn, accepted, or indorsed for the plaintiff’s accommo- 
dation, or for a purpose or consideration which has failed or been satisfi- 
ed^); and to allow such a principal to recover at law against his agent, is 
only to compel the # latter to resort to a court of equity for relief, which [ *36 ] 
might just as well be afforded at law, and a court of equity will certainly af- 
ford relief; for where an agent, in the course of his employment as such, 
procured a banker’s bill, which was accidentally drawn in his favour, and in- 
dorsed by him to his employer, who deposited it with a banker, who gavie 
credit for the amount, but was cognizant of the manner in which the bill had 
been indorsed, the Court of Exchequer restrained an action brought by the 
banker on the bill against the agent as indorser (t). And where a person 
employed to get a bill discounted, being unable to effect it without indorsing 
it, therefore indorsed in his own name, it was held that lie was entitled to 
be indemnified by his employer, although the name of the latter was not on 
the bill, and a claim and proof under a commission of bankruptcy were al- 
lowed accordingly (A). 

If a person sign a bill or note as agent, when in fact he had no authority, Coote- 
and his act did not bind his pretended principal, it is clear that he will be li- 9 tte ? ce> of 
ble to a special action on the case for pretending to have authority when he without 
had not. And, therefore, where a bill was presented for acceptance at the Authority, 
office of the drawee when he was absent, and A., who lived in the same 
house with the drawee, being assured by one of the payees that the bill was 
perfectly regular, was induced to write on the bill an acceptance as by the 
procuration of the drawee, believing that the acceptance would be sanction- 
ed, and the bill paid by the latter; and the bill was dishonoured when due, 
and the indorsee brought an action against the drawee, and on proof of the 
above facts was nonsuited; and the indorsee then sued A. for falsely, fraudu- 
lently, and deceitfully representing that he was authorised to accept by pro- 
curation, and on the trial the jury negatived all fraud in fact; it was held, 
notwithstanding, that A. was liable, because the making of a representation 
which a party knows to be untrue, and which is intended , or is calculated, 
from the mode in which it is made, to induce another to acton the faith of it, 
so that he may incur damage, is a fraud in law , and A. must be considered 


(/ ) Eaton v. Bell and others, 5 B. & AI. 
*7; 1 Bro. C. C. 101; Amb. 7S7; Burrell v. 
Jpnw, 8 B. & Al. 47; Spittle r. Lavender, 5 
Moore, 270; 2 B. & B. 452, S. C.; Iveson v. 
Conington, 2 Dow. & Ry. 807; 1 B. & C. 160, 
8 C.; Prosser v . Allen, Gow, 117; Norton v. 


Herron, Ry. & Mo. C. N. P. 229. 

( g ) Crew v. Petit, 3 Nev. & M. 456; 1 Ad. 
& Ellis, 196, S. C. 

(A) Post , next chapter. 

(t) Kidson t, Dilworth, 5 Price, 564. 

( k ) Ex parte Robinson, 1 Buck. 118. 
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in. Modes as having intended to make such representation to all who received the bill in 
of becom- course of its circulation (/). In America it has even been held that he 
iogaParty. ^ suc( j Qn l j ie kj|j or note as a p r j nc jp a l( m )(|); and Bayley, B. is said 
to have laid it down as a general rule, that where an agent makes a contract 
in the name of his principal, and it turns out that the principal is not liable 
for the want of authority in the agent to make such contract, the agent is per- 
sonally liable on the contract(n). It seems, however, doubtful, whether io 
this country an agent, whose name does not appear on the bill , but who mere- 
ly draws the bill in name of his principal, without authority, can be made 
liable an to action upon the bill; at all events, in order to make him so liable, 
it is incumbent on the plaintiff to prove the want of authority, and that the 
defendent did not act bon A t jide(o). 

[ *36 ] # Witb respect to the duly of agents in relation to bills and notes, it has 
The Duties been well observed that an agent employed in negotiating bills of exchange is 
hound, first, to endeavour to procure acceptance (2) ; secondly, on refusal, 
&c. 9 to protest for non-acceptance; thirdly , to advise the remitter of the receipt, 

[ *36 ] acceptance, or protesting; and fourthly, to advise any third person that is 
concerned; and all this without any delay (7). Losses occasioned by fraud 


(/) Polhilt v. Walter, 3 Bar. & Adol. 114; 
10 Law J. 92. K. B. S. C. It was also held 
that A. could not be charged as acceptor of 
the bill, because no one can be liable as ac- 
ceptor but the person to whom the bill is ad- 
dressed, unless he bean acceptor for honour. 
Quart, if A. would have been liable had he 
appended a memorandum to the bill, to the 
effect that he accepted by procuration without 
authority, trusting that his act would be recog- 
nised by the drawee. 

(in) Long v. Colborn, 11 Mass. R. 97; 
Bayl. 61,Amer. edit.; Durenbury v. Ellis, 3 
John’s Ca. 70; Bayl. 52, Amer. Edit.; and 
see the Judgment in Polhill v. Waller, 3 B. 
& Ad. 122. 

(n) See note to Thomas v Ilewes, 2 C. & 
M. 530. 

(o) Wilson v. Barthrop, 2 M. & W. 863. 
There three persons carried on business as 
partners, under the firm of J B. & Son. Two 
of the partners died, and the surviving partner 
employed the defendant, who had previously 
acted as a clerk to the firm, to wind up the 
affairs. In this character the defendant attend- 
ed the warehouse, and transacted business with 
different parties on account of the firm. Under 


these circumstances the defendant, using 
signing the name of the firm, drew upon J. H » 
a debtor to the firm, a bill of exchange, which 
J. U. accepted: Held, that the defendant wu 
not liable, as the drawer, in an action upo* 
the bill, his name not being affixed to it, with- 
out some proof that he had no authority to 
to draw bills in the name of the firm, or that 
he had not acted bona fide; and tha court 
doubted whether if it had been proved that he 
had no such authority, he would have been 
liable in an action upon the bill. 

But, semble, if it had been shown that the 
defendant had applied the money to his own 
use, and had no authority to draw bills, an ac- 
tion for money had and received might have 
been maintained. See per Abinger, C. B. ib> 
865. And inasmuch as no one can be lia- 
ble ns acceptor but the person to whom the 
bill is addressed, nnless he be an acceptor for 
honour, it follows that a party who, without 
authority, accepts a bill as by the procuratk* 
of the person to whom the bill is addressed, 
cannot be sued in that character; Polhill r. 
Walter, 3 B. & Ad. 114, ante, 35, note(/). 

(?) Beawes, 431 ; Pal. P. & A. 6. 


(1) Where A. put the name of B. to a promissory note without any authority from B., and 

the note was delivered to the payee for a valuable consideration, it was held that under these cir- 
cumstances the law would presume that A. intended to bind himself, that he might so bind him- 
self, and that he was liable in an action against him in his true name on the note, upon a count 
alleging that he made the note by the name of B. Bank v. Flanders, 4 New-Hampshire Rep. 
239. 4 Bradlee v. Boston Glass Manufactory, 16 Pick. 347. The B. G. M. gave the plamttfw 

a note for borrowed money, signed by K. as ^treasurer of the corporation and indorsed by H. 
and G. as sureties. This note was subsequently taken up and the following'note was substituted: 
*« We the subscribers promise to pay the plaintiff or order, for the B. O. M . $3500 on demand, 
&c.** This note was signed by II. G. K. without annexing to their names dny words desig- 
nating a connexion with the corporation; but was entered in the note-book of the corporation as 
a note due from it, and the interest wus annually paid by them. Held, that it was the note of 
the signers and did not bind the corporation. S- 

(2) ^ An agent receiving for collection, before maturity, a bill payable on a particular day 
after date, is held to strict vigilance in making presentment tor acceptance; and if guilty of nqg- 
Ijgence, is subject to the payment of all damages sustained by the owner. Allen v. Suydain,2e 
Wend. 32L Where the debt is lost through the negligence of the agent* the measure of dama- 
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or failure of third persons, to whom an agerit has given credit, pursuant to the 
regular and accustomed practice of trade, are not chargeable upon bim(r) (1). 
And therefore where the receiver of Lord Plymouth’s estate took bills in the 
country of persons who at the time were reputed to be of credit and sub- 
stance, in order to return the rents in London, and the bills were dishonour- 
ed, and the money lost, yet the steward was held to be excused (s); and if a 
trustee, appoint rents to be paid to a banker at that time in credit, and the 
banker afterwards breaks, the trustee is not answerable; and it has been ob- 
served, that none of these cases are on account of necessity, but because the 
person acted in the usual method of business (t). So in an action for money 
bad and received, the facts were that the plaintiff had engaged the defendant, 
as his agent, to receive money due to him from his customers, directing him 
to remit by the post a bill for these and other sums due to him; a bill was 
accordingly remitted to him by the post, but the letter was suppressed, and 
the money upon the bill received at the banker’s by some unknown person, 
and was not recovered. Lord Kenyon said, u had no direction been given 
about the mode of remittance, still this being done in the usual way of trans- 
acting business of this nature, I should have held the defendant clearly dis- 
charged from the money received as agent. It was so determined in Chan- 
cery forty years ago(tt).” 

However, if an agent place his principal’s money to his own account with 
his general banker, without any mark by which it may be specified as belong- 
ing to the trust, and the banker fail, the agent will not be excused, because 
he cannht so deal with his principal’s money, as that if the banker’s solven- 
cy continue, he may be in a condition to treat it as his own, and if insolven- 
cy happen he may escape by considering it as belonging to his principal (t) ; 
the agent should therefore keep the money he received as such in a separate 
account at his banker’s. And a loss occasioned by an unauthorised disposal 
or adventure of the principal’s money, and not prescribed by the usage of 
business, though # intended for his benefit, is chargeable to the agent(y); 
and therefore where A. in London, consigned goods to the firm of B. and 
C. at Hamburgh, for sale upon a del credere commission, and B. in London 
made advances to A. to be repaid out of the proceeds, and B. and C. with 


(r) Russell v . Hankey, 6 T. R. 12; Pay- 
ley, 87, 88. 

( 1 ) Knight v. Lord Plymouth, 2 Atk. 480. 
(0 Ex parte Parsons, Amb. 219; and see 1 
Bro. Ch. R. 452; 3 Ves. 566; 6 Vca. 226, 
266; 5 Ves. 331, 839; and see Warwick v. 
Noakes, Peake Rep. 68, next note. 

(u) Warwick r. Noakes, Peake Ni. Pri. 
Cas. 68. 


(x) Wren v. Kirton, 11 Ves. 882; Robin- 
son v. Ward, Ry. & Mo. C. ,N. P. 274; 2 
Carr. & Pa. C. N. P. 59, S. C.; and see 
Rocke v. Hart, 11 Ves. 60; Massey v. Banner, 
4 Mndd. 413; affirmed on appeal, 1 Jac. & 
Walk. 241. 

(y) Puley, P. & A. 39; 3 Chit. Com. Law, 
218. 


g®«, prima facie is the amount of the bill. The defendant is at liberty, however, to show cir- 
camstances, if any exist, tending to mitigate damages or reduce the recovery to a nominal 
amount. Ibid. ^ 

(1) Where bills are remitted by a merchant to his factor, to be convertedf into available 
funds, and the factor mingles the property with that of others, by selling the bills on a credit and 
taking a joint note, covering other sums, this is in accordance with the general usage, and if the 
parties to the note become insolvent before it is due, the factor will not be held responsible, in 
consequence of the mere act of taking such joint note, for the loss sustained. Hamilton v. Cun- 
ningham, 2 Brock. 350. 

An agent does not bear the same relation to his principal that the holder of a bill does to the 
drawer or endorser. The same negligence or omission which will deprive the bolder of all re- 
course against the drawer or endorser will not subject the agent to his principal, to the extent of 
Ibe bill placed in his bands for collection. Ibid. 

The motor to whom commercial paper is sent for collection, but who does not make himself a 
P*rty by patting his name vpon the paper, is an ordinary agent, and is not subject to the law 
merchant. Ibid. J- 
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III. Modea the proceeds purchased bills for A. which they transmitted to B. ioXoodon, 
of becom- specially indorsed to him, and these bills whilst they were in B.’s bands 
Ul * 11 ** were dishonoured; it was held that B. and C. must bear the loss(r). On 

the other haod, in general whatever profit an agent may derive from dealing 
with bills the property of his principal belong to his principal, and there- 
fore where the master of a ship in a foreign port, from the state of the ex- 
change, received a premium for a bill drawn upon England on account of 
the ship, it was held that this belonged to his owner, although there might 
have been an usage for masters of ships to appropriate such premiums to 
their own use (a). 

Bill of In* Where a person holds bills as agent for another, and a third person sues 
torplwder. him for the same, he may, by resorting to a court of equity, compel the two 
claimants to litigate the claim, without involving him in the expense of resist- 
ing two suits; and a bill of interpleader has been sustained upon bills of ex- 
change received by the plaintiff as agent, to procure payment for bis princi- 
pal in Scotland, to whom they had been remitted, against an order for goods 
pursued in an action of trover by such principal, and also by attachment in 
Scotland by a creditor of the principal (b). Or the like relief may now be 
obtained on motion to the common law courts, under 1 & 2 Will. 4, c. 58, 
s. 1(c)- 


By Act of With respect to a person’s becoming a party to a bill or note, or liable to 
Partner, pay the same by the act of a partner , it is expedient to consider this impor- 
tant subject under the following divisions: — 



Private Partnership 88 

1. What constitute a Partnership , 

and toko a Partner ib. 

Being in fact a Partner ib. 

Of mere prospective Partnerships ib. 
By representing himself as such 89 

2. Liability of a Partner in general , 

in case of Bills, tfc. ib. 

In case of an open General Part- 
nership 48 

Where Name not disclosed , and Se- 
cret Partner , optional to sue se- 
cret Partner ib. 

In case of Particular Partnership 44 
But not a mere Joint Ownership or 
a Single Transaction 45 

Must be a Partnership at Date of 
Transactions ib. 

Must be a Partnership in a Trade 
or Transaction requiring Use of 
Bills 46 

Of Admissions of Liability ib. 

Not liable in case of Fraud on part 
cf Holder as well as Co-partner ib. 
Notice not to use Name 48 

Injunction against Partner 49 

8. Dissolution of Partnership ib. 

First, By Effluxion of Time ib. 


b. 

6 . 


Secondly, By Act of Parties , tjc. 4$ 
Dissolution must be according to 
Terms of Partnership ib. 

Notice thereof 00 

When necessary *5* 

Necessary in case of an osten- 
sible Partnership U>- 

Not necessary in case of Se- 
cret Partnership 
What Notice required 
Consequences of retiring Partner 
still appearing a s a Partner 53 
Acts of Partner after Dissolution , 
how far binding 54 

All Partners continue liable for 
prior Debts 

Thirdly, By Bankruptcy 55 

FoartTily, By Death 56 

How Partners should sign ih. 

How Persons not Partners to sign 69 
When one Partner cannot sue Co- 
partner 


60 

When Partners affected by the Pro- 
mise of a Partner 
II. Public Regulations affecting 


Corporations anp Co-partner- 


ships 


ib. 


(z) Lucas and others v. Groning and others, 221. 

1 Stark. Rep. 891. (5) Stevenson r. Anderson, 2 Ves. & Bea. 

(a) Diplock v. Blackburn, 3 Campb. 43; 407. 

Thompson r. Havelock, 1 Campb. 827; Payley (c) See this act with notes. Chit. & Holme's 
on PriD. & Agent, 41; t Yes. 83; Chitty’s Law Stat 564, title Interpleader , and post f Part II 
of Apprentices, 67, 68, 69; 8 Chit Com. Law, Ch. III. 
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*1. Who a Partner or not . — To subject a person to liability as a partner in. Modes 
in general , be must have been either actually a partner at the time of mak- 
ing the supposed contract, or have represented or held himself out to the SyVori- 
world or to some party to the bill to be such, though in truth he was not so. nert. 

If he actually was a partner at that time, though induced to become so by 
the fraud of others, all the consequences as to bond fide holders will follow, 8 ^* er ’ 
although he has never signed the formal agreement or deed of co-partnership 
executed by others(c); and if an agreement of partnership be general on the 
face of it, parol evidence to shew that the partnership was really not to 
commence till a subsequent time will not be admissible(d). So where the 
defendants became directors, bought shares, and attended meetings of a pro- 
jected Water Company, for which an act was to be obtained, it was held 
that though no act had been obtained, and the project had failed, yet they 
were responsible for works, although such works were ordered at subsequent 
meetings of the projectors, which the defendants did not attend; the defend- 
ants not having previously declared off, or done any act to divest themselves 
of their interest in the concern, or apprised the plaintiff or others of their 
having ceased to be partners (e). And it is immaterial whether the party 
were a partner for his own benefit or as an executor or trustee for the bene- 
fit of others ; and therefore an executor who, after the death of one of sever- 
al partners, continues to receive a share for the benefit of infants, is liable on 
a bill issued by one of the firm, although his name does not appear in the 
firm(/). And if a person during his infancy carry on trade as partner with 
another, he must, on coming of age, notify that he disaffirms the partner- 
ship, or he will be liable as partner on all subsequent transactions^), though 
as to prior bargains he will be free from responsibility, unless he ratify them 
by writing signed by him(A). 

But a mere offer or proposal to become a partner in a projected concern, a mere 
which proves abortive, or an application by a party to have shares, and his Proposal 
paying a first deposit in anticipation of the formation of a projected compa- c^^ate 
ny, but which was never completed, will not constitute him a partner in a Partner! 
fact(t); nor will the insertion of his name by the secretary of such projected *hip. 
company in a book containing a list of subscribers, be considered as a per- 
mission by him to hold him out as a partner(A:). Where, however, a per- 
son’s name was entered in a book with those of several other subscribers to a 
projected joint-stock company, and he received certain script receipts, butwM 
them before the deed for the formation of the company was executed, and he 
never was a party to that deed ; it was nevertheless holden that he was a 
partner in the concern, and continued such, especially as the deed contained 
a stipulation that notice should be given to the directors of the persons to 
whom it was proposed by any of the members to make a transfer, and no 
such notice had been given (/). 


(c) Ellis r. Schmeck, 6 Bing. 621; 8 M. & 
P. 220, 8. C. 

(d) Williams v. Jones, 6 B. & C. 108. 

(0 Doubleday v. Musk eft, 7 Bing. 110; 4 
M. k P. 750, S. C.; and see Perring v. Hone, 
4^Bing. 28; 12 Moore, 186, 8. C.; infra, note 

. (/) Wigbtman v. Townroe and another, 1 
Manle & 8. 412. 

( S ) Goode v. Harrison, 6 B. & Aid. 147. 
(h) 9 Geo. 4, c. 14, a. 6. 


(») Fox v. Clifton and others, 6 Bing. 776; 
4 M. & P. 676, S. C. In this case the jury, on 
a new trial granted havioa again fonnd for the 
plaintiOs, the court directed a third trial, 9 Bing. 
116; 2 Moore & S. 146, S. C. 

( k ) Ibid . 

(/) Perring v. Hone, 4 Bing. 28; 12 Moore, 
136, S. C.; and see Doubleday v. Muskett, 7 
Bing. 110; 4 M. & P. 760, 8. U.; supra, note 

(*)• 
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III. Mode* 
of becom- 
ing a Party. 
By Part- 
ner. 

Nor a Pros- 
pective 
Partner- 
ship. 

Bat if a 
Party rep- 
resent him- 
self to be a 
Partner, be 
is liable. 


*So in general a mere prospective partnership or company will not subject 
a party who merely proposts to become a partner, to any liability (m m 

If a person represent himself t* be a partner, though in fact be was not so, 
and thereby induce a person to give credit to a concern, he will be liable as 
a partner(n); but the representation must be by himself or by some third 
person by his authority (o) ; and it must be general and public, or to tbe par- 
ticular creditor, for a representation only to one or more persons which tbe 
creditor never heard of, could not mislead him, and he has no right to avail 
himself of it in order to fix a party who in fact was not a partner(p); and 
therefore where a person, not in fact a partner in working a mioe, nor hav- 
ing represented herself as such to the plaintiff, although she had erroneously 
acknowledged herself to others to be a shareholder, but had not bad any 
shares of any interest in the mine assigned to her, was holden not to be lia- 
ble to an action for goods supplied for the use of the mine^). 


2. Liability 2. General Liability of Partner . — In general one joint-tenant, tenant in 
of Teener common, or person jointly interested with another in real or personal pro- 
of Partner- perty, is not capable by himself of doing any act to bind or prejudice his co- 
ship. owner(r). But by the custom of merchants, long established as law, if one 
partner in trade draw, accept, or indorse a bill, check, or note, in the name, 
and seemingly on the behalf of the firm, such act will render all the partners 
liable to a bona fide holder, although the instrument had no relation to 
the joint trade, and the other partners were wholly ignorant of the transac- 
tion, and were even intentionally defrauded by their partner (a) (2). The 


(m) Bourne v. Freeth, 9 B. & C. 632. It 
being in contemplation to form a company for 
distilling whiskey, the following prospectus was 
issued m May, 1 825 : “ The conditions upon 
which this establishment is formed are, the 
concern will be divided into twenty shares of 
100/. each, five of which to belong to A. B. 
the founder of the works, the other fifteen sub- 
scribers to pay in their subscriptions to M. & 
Co. bankers, Liverpool, in such proportions as 
may be called for. The concern to be under 
the management of a committee of three of the 
subscribers, to be chosen annually on the 10th 
of October, ten per cent . to be paid into tho 
bank on or before the 1st of June next.” Held, 
that this prospectus imported only that a com- 
pany was to be formed, not that it was actually 
formed; and that a person who subscribed his 
name to this prospectus, and who was present 
at a meeting of subscribers, when it was pro- 
posed to take certain premises for the purpose 
of carrying on the distillery, which were after- 
wards taken, and solicited others to become 
shareholders, but never paid bis subscription, 
was not chargeable as a partner for goods sup- 
plied to the company. 

As to prospective partnerships incomplete 
see Fox v. Clifton, 6 Bing. 786; 4 Moo. sl P. 
676; Thames Tunnel Company r. Sheldon, 6 
B. & C. 341; 9 Dowl. & R. 278. 

(n) See observations in Harvey r. Kay, 
Bart. 9 Bar. & Ores. 356; Fox r. Clifton, 4> 


Bing 791; 4 Moo. & P. 676; Doubleday t. 
Muskett, 7 Bing 117; 4 Moo. & P. 760; Ex 
parte I*angdale, 18 Ves. 300. 

(o) Ante , 39, note (»); Fox r. Cliftoo, 6 
Bing. 786, 794; 4 Moo. & P. 676; and tea 
cases there put by Tindal, C. J., as to whtt 
constitutes a representation of this nature. 

( p) Vice v. Lady Anson, 7 B. & C. 409; 
and see cases supra; and Vere v. Ashby, 10 
Bar. & Cres. 289; Carter v. Whalloy, 1 Bar. 
& Adol . 13. 

( <7 ) Id. ibid. 

(r) Offly r. Ward, I Lev. 234; Tooker’a 
Case, 2 Co. Rep. 67; Lingan v. Payne, Bridg- 
man, 129. 

(s) See the older cases , Pinckney r. Hall, 1 
Salk. 126; 1 Lord Rnym. 175, S. C.; Anon. 
Styles, 370; Smith r. Jarves, 2 Ld. Raym. 

14*94; v. Lay field, 1 Salk. 292; Anon. I* 

Mod. 345; Lane r. Williams, 2 Vein. 227; id. 
292, S. C. ; Harrison r. Jackson, 7 T. R* 207; 
Bac. Abr. Merchant, C.; Vin. Abr. Partners, 
A. And the more modern cases , Sutton f. 
Gregory, Peake Adden. 150; Shirreff r. Wilks* 
1 East, 49; Swan t\ Steele, 7 East, 210; Rid- 
ley r. Taylor, 13 East, 175; Fx parte Bonbo- 
nus, 8 Ves. 542; Ex parte Gardom, I M 6 * 1 
296; Wintle r. Crowther and another, 1 Tyrw. 
210; 1 Cromp. & J. 310, S. C. 

The general rule is, that the act or agreement 
of one partner, seemingly with reference 1°*®® 
in the course of the partnership business end 


/ 1 ) { Drafts may be drawn on a firm by name, in anticipation of a partnership, and if accept- 
ed after one is fonned, the acceptance binds the partnership. Westcott v. Price, Wright, 220. } 
(2) Hart v. Withers, 1 Penn. R. 285, except it be to release a debt. M’Bride v . Hagan, 1 
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CHAP. II. J TO A BILL OF EXCHANGE, &C. 

Jaw as to liability of partners is thus laid down by # TindaI, C. J.(f), 44 By III: 
the general rule of law relating to partnerships in trade , each member of it ? f 
is liable to the debts and engagements of the whole company contracted in {J? 
the course of the trade. This is a consequence not confined to the law of By 
this country, but extending generally throughout Europe; and it is founded Mr 
partly on the desire to favour commerce, that merchants in partnership may 
obtain more credit in the world, and more especially on the principle that 
the members of trading partnerships are constituted agents, the one for the 
other, for entering into contracts connected with the business and concerns 
of the partnership, so that by the contracts of the agent all his principals are 
bound. But to subject a person to responsibility as a partner, for the acts 
of another, done without his express concurrence, he must stand in one or 
other of these two situations; first, he must at the time of making the con- 
tract, whether bill, note, or other instrument, have been actually a partner 
in the joint concern; or, secondly, admitting that he was not, he must have 
represented or permitted himself to be represented as such, before or at the 

affairs, and material to the carrying on the the business of the firm, 2 B. & Al. 678, 678, 
same, is, in point of law, the act or contract of 679; Ex parte Nolte, 2 G. & J. 295. A part- 
the whole firm and binding on them, although ner cannot without his co-partner’s consent 
it violate any private agreement between the bind his co-partner by a submission to orbitra- 
partners; Anonymous, 12 Mod. 446; 11 Mod. tion even of a matter relating to the partner- 
40; see per Abbott, C. J. Sandilands v. Marsh, ship; Stead and others r. Salt, 3 Bing. 101; 

2 B. & Al. 6 78, 679. Thus he muy sell, Adams r. Bankart, 1 C. f M. & R. 681; 8. C. 

Godb. 224; or insure the partnership effects, 5 Tyr. 425; 1 Gale, 48; and see Boyd v. Em- 
Hooper v. Lusby, 4 Camp 66; receive money merson, 2 Ad. &. El. 184; 4 N. & M. 99, 8. 
for the firm, Kemble r. Atkins, Holt, 434; C. ; se,l tide Burnell r. Minot, 4 J. B. Moore, 

Cowp. 481; release the debts due to it. Took- 340. But the subsequent approval and recog- 
er’s Case, 2 Co. 69; Bac. Abr. Release, D.; nition by the firm of the act or contract of one 
Steod v. Salt, 3 Bing 103; and see Cases and of the partners, or their privity and silence, af- 
Law collected in Chit. jun. on Contracts. 74, ford powerful evidence that he was invested 
&c. But a receipt given by one partner in the with a sufficient prior authority to bind all the 
name and in fraud of the firm will not bind the partners, 8 Vcs. 540; Duncan r. Lowndes, 8 
latter, Farrar and others v. Hutchinson, I Per- Campb. 478. But if it clearly appear no part- 
ry & Da. 437; and the implied authority of a nersliip existed at the time of the contract, no 
partner does not enable him to execute deeds in subsequent act by any person who may after - 
the name of the firm, Ball r. Dunsterville, 4 wards become a partner (not even nn acknow- 
T. R. 313; Hurrison v. Jackson, 7 T. R. 207; lodgment that he is liable, nor his accepting a 
Holt, C. N. P. 143; 1 Sch. & Lef. 22; and the bill of exchange drawn on them as partners for 
decisions are contradictory upon the question goods sold to his other partner before the part- 
whether one partner can give a guarantee for nership,) will make him liable in an action for 
the debt of a third person, so as to bind the goods sold and delivered, although he will be 
other without his authority; Ex parte Gnrdom, liable to an action on the bill of exchange, 8a- 
15 Ves. 280; Duncan v. Lowndes and another, ville r. Robertson, 4 T. It. 720: see Chitty, 

8 Camp. 478; Payne v. Ives, 8 D. & R. 664; jun. on Contracts, 76; Dolman v. Orchard, 2 
Hope r. Cust, cited by Lawrence, J., in Shir- Car. & Pa. C. X. P. 104. An executor who, 
reff v. Wilks, 1 East, 53. It seems clear, after the death of one of several partners, con- 
bowever, that it would be sufficient to prove a tinues to receive bis share for the benefit of in- 
parol acknowledgment from the other partner fanfs, is liable on a bill issued by the firm, al- 
•absequent to the giving of the guarantee, see though his name does not appear in the firm, 

8 Ves. 540; or to show a previous course of Wight man r. Townroeand another, 1 Maul. & 
dealing in which similar guarantees had been S. 412 

given in the partnership with the privity of all (/) Per Tindal, C. J., in Fox v . Clifton, 6 
foe partners, Sandilands v. Marsh, 2 B. & Al. Bing. 795, citing Pothier, Trait^ du Contrat de 
878, 678, 679; aee Peake, 79; Shirreff r. Soci«T 4 , ch. 6, s. 1. See os to partnerships 
Wilks, l East, 48; or that the guarantee was and partner in general, Chitty ’s Commercial 
given in the course of and as incidental to a Law, vol. iii. 
transaction falling within the ordinary course of 


Wend. Rep 826. But a partner may bind his co-partner by eoutract UDder seal, made in the 
name and for the use of the firm in the course of the partnership business, provided the co-part- 
ner assents to the contract previous to its execution, or afterwards ratifies and adopts it; and this 
®*®Gnt or adoption may be Dy parol. Cady r. Shephard, 1 1 Pick. Rep, 400. 

And the decisions are contradictory upon the question whether one partner can give a guar- 
antee. 
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ni. Modes time of making the contract, either generally to all the world or to seven! 
of becom- individuals, or to the plaintiff in particular, or to some person through whom 
he claims (u).” 

By Pari- Again, it has been observed and decided, that by entering into the part- 
nership, each party reposes confidence in the oilier, and constitutes # him bis 
[ * J general agent as to all the partnership concerns, and it would be a great im- 

pediment to commerce, if in the ordinary transactions of their trade, it were 
necessary that the actual consent of each partner should be obtained, or that 
it should be ascertained that the transaction was really for the benefit of the 
firm; hence the act of one, when it has the appearance of being on behalf of 
the firm, is considered as the act of the rest, and whenever a bill is drawn, 
accepted or indorsed, by one of several partners, as on behalf of the firm, 
during the existence of the partnership, and it gets into the hands of a bond 
fide holder, the partners are liable to him, though in truth one partner only 
negotiated the bill for his own peculiar henefit, without the consent of his co- 
partners (x). 
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(u) Fox v. Clifton, 6 Bing. 791; Donbleday 
r. Muskett, 7 Bing. 117; ante , 88. 

(x) Admitted in Shirreff* v. Wilks, 1 East, 
48. Decided in Swan v. Steele, 7 East, 210; 
3 Smith’s Rep. 199, 8. C.; Ridley r. Taylor, 
13 East, 175; Baker r. Charlton, Peake* 80; 
Lane v. Williams, 2 Vern. 277; Arden r. 
Sharpe, 2 Esp Rep. 524; Wells r. Masterman, 
2 Esp. Rep. 731; Jacaud r. French, 12 Eust, 
322, 323. 

In Swan and others v. Steele, 7 East, 210, 

A. B. and C. traded under the firm of A. and 

B. in the cotton business, C. not being known 
to the world as a partner, and A. and B. traded 
ns partners alone, under the same firm, in the 
bus ness of grocers; in which latter business 
they became indebted to D. and gave him their 
acceptance, which nc t being able to take np 
when due," they, in order to provide for it, in- 
dorsed in the common firm of A. and B. a bill 
of exchange to D. which they had received in 
the cotton business, in which C. was interested; 
but such indorsement was unknown to C., of 
whom D , the indorsee, had no knowledge at 
the time; and it was decided that such indorse- 
ment in the firm common to both partnerships 
of a bill received by A. and B. in the cotton bu- 
siness, bound C. their secret partner in that bu- 
siness, and that consequently C. was liable to 
be sued by D on such indorsement, the latter 
not knowing of the misapplication of the part- 
nership fund at the time Lord Ellenborougb, 

C. J.» said, “ It would be a strange and novel 
doctrine to hold it necessary for a person re- 
ceiving a bill of exchange indorsed by one of 
several partners , to apply to eceh of the other 
partners , to know whether he assented to such 
indorsemeniy or otherwise that it should be void; 
there is no doubt, that in the absence of all fraud 
oo the part of the indorsee, such indorsement 
woold bind all the partners. There may he 

G rtnerships where none of the existing partners 
ve their names in the firm ; third persons may 
not know who they are; and yet they are nil 
bound by the acts of hny of the partners in the 
name or firm of the partnership. The distinc- 
tion. i* well settled, that if a creditor of one of 
the partners collude with him to take payment 
or aecarity for his individual debt out of the 


partnership funds, knowing at the time that it is 
without the consent of the other partner, it b 
fraudulent and void ; but if it be taken bonbfide 
without such knowledge at the time, do subse- 
quently acquired knowledge of the misconduct 
of the partner in giving such security can disaf- 
firm the act ; if the interests of the pluintifi in 
the bill were once well vested, no subsequent 
knowledge that such indorsement was made 
without the consent of the partners, will divest; 
and it would be highly inconvenient that it 
should; because, if the plaintiffb had been ap- 
prised ut the time that the partner who indorsed 
the bill had no authority to do ao, they might 
have obtained some other security toe their de- 
mand.” 

In Ex parte Bonbonus, 8 Ves. 542, Lord 
Chancellor Eldon said, “ This petition b pre- 
sented upon a principle which it is very difficult 
to maintain; that if a partner for his owa ac- 
commodation pledges the partnership, as the 
money comes to the account of the single part- 
ner only the partnership is not bound. I esnnot 
accede to that; I agree, if it is manifest to the 
persons advancing money that it is upon the sep- 
arate account, and so that k is against good 
faith tliut he should pledge the partnership, then 
they should show that he bad authority to bind 
the partnership. But if it is m the ordinary 
course of commercial tm used ions, as upon dis- 
count, it would be monstrous to hold that* man 
borrowing money upon a bill of exchange, pledg- 
ing the partnership without any knowledge mi 
the bankers that it is u separate transaction, 
merely because that money is all carried into 
the books of the individual, therefore the part- 
nership should not be hound- No case has gw* 
that length. It was doubted whether Hope t. 
Cust was not carried too fur, yet that does not 
reach this transaction, nor Sliirrefi* v. Wilks, a* 
to which I agree with Lord Kenyon, that at 
partners, whether they expressly provide against 
it in their articles (as they generally do, though 
unnecessarily), or not, do not act with good 
faith, when pledging the partnership property 
for the debt of the individual, ao it is a fraud in 
the person taking that pledge for bis separate 
debt. The question of fact, whether tbb *** 
fair matter of discount, or, being an antecedent 
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a bill of ex- III. Mod«t 
of tchomto- ? { bjwo®- 
tAe partners 

are known or secret partners , will be bound, unless the title of the person ntr. 
who seeks to charge them can be impeached (y). And if a bill, accepted 
in a partnership firm, is applied, with the knowledge of (he party who takes 
the bill, in part only to the separate use of the partner who actually accepts 
it, a secret partner, not known to the party who takes the bill, is liable in re- 
spect of so much of the amount as is not to the knowledge of the taker appli- 
ed to the separate use of the partner who accepts the bill (z). 

. So it has been held' that one partner has an implied anthority to sign, on 
behalf of the firm, a promissory note for (be weekly payments under the 
Lords’ Act (a); and one partner may act for the whole firm as by procura- 
tion, and indorse a bill in that manner(b). 

And this rule prevails, although by the terms of the partnership deed, the SUdS?* 
partners were prohibited from circulating any bills or notes, if the holder notwRb- 
were ignorant of (hat circumstance at the time he received the same; though 
on proof of such restrictive clause, and that the bill was issued by one part- ofPartner- 
ner without the concurrence and in fraud of the others, the holder must prove ship pro- 
that he gave value for it (c) . And though at law* the executor of a deceased 
partner could not be sued, yet in equity the amount of a bill or note issued 


♦Andwherea partnership firm is pledged by the acceptance of 
change by one partner in the name of the firm, (he partnership, 
ever it may consist , whether they art named or not , and whether^ i 


separate debt of Rogers, the discount was ob- 2 D. & R. 460; M*Nair r. Flemiog, Mont, om 
tamed merely for the purpose of paying that Part. S2,(n). Davison r. Robertson, 3 Dow, 
debt, by the application of the partnership funds, 229; sed ride Ex parte Goulding and Davy, 2 
which question is brought forward by the affi- Glyn & J. 118: 8 Law J. 19, S. C. ; S to veld v. 
davits, though not by tne petition, must lead to Shepperton, 1 Law J. 6, K. B. Holder of part- 
farther examination. If the partners are privy nership bill putting same into hands of one mem- 
and silent, permitting him to go on dealing in her of firm to obtain payment from another, not 
this way, without giving notice, the question affected by a representation of the former that 
will be, whether subsequent approbation is not the bill has been paid, unless at the time of such 
for this purpose equivalent to previous consent, representation the bill was produced in proof 
In Fordyce’s case, Lord Thurlow and the Judges thereof; Featherstone v. Hunt, 1 B. & C. 118, 
had a great deal of conversation upon the law; S C.; 2 D. & R. 238; 1 Law J. 49, K. B. 

and they doubted upon the danger of placing (y) Wintle r. Crowther, 1 Cro. & J. 316; 

every man with whom the paper of a partner- 1 Tyrw. 214, S. C. ; Lloyd r. Ashby, 2 B. & 
•hip is pledged, at the mercy of one of the part- Ad. 23. See further os to secret partners, post* 
ners, with reference to the account he may af- 43. 

towards give of the transaction. There is no (z) Wintle r. Crowther, 1 C. & J. 316. 

doubt, now the law has taken this course , that (a) Meux v. Humphrey, 8T. R. 25; Burton 

if under the circumstances the party taking v. Issitt, 5 B. & AJ. 267. 
the paper can be considered as being advertis- (5) Williamson r. Johnson, 1 B. & C. 146; 
td in the nature of the transaction , that it was 2 Dow. & Ry. 282, S. C. 
not intended to be a partnership proceeding \ (c) Grunt r. Hawkes and another, K. B„ 

os if it was for an antecedent debt , priinA facie Guildhall, 4th June, 1817. Action against the 
it will not bind them; but it will, if you can several defendants as partners in the Butterly 
•how previous authority, or subsequent appro- Company and as acceptors of a bill, at the suit 
hation; a strong cast of subsequent approba- of the plain tiff as indorsee. The defendants bav- 
iion raising an inference of previous positive ing proved that by the articles of the company, 
authority. In many cases of partnership, and the members were prohibited from circulating 
different private concerns, it is frequently neces- any bills or notes, Lord EHenborougb said, “An 
■wy for the salvation of the partnership "that the indorsee may recover on a bill against partner* 
private demand of one partner should be satis- in a concern, though the drawing or accepting 
n«d at the moment, for the ruin of one partner were contrary to agreement between them , and 
*ould spread to the others, who would rather by one of the partners in fraud of the rest; but 
fot him liberate himself by dealing with the firm, then the indorsee must show that he gave value.*’ 
The nature of the subsequent transactions there- Scarlett and Render for plaintiff. Topping, Jer- 
fore must he looked to as well as that at the vis, Mairyatt, Gurney, Gazelee, Peake, &c. for 
And see Sanderson v. Brooksbank and defendants. Bellamy, attorney for plaintiff. An- 
•aother, 4 C. & P. 286; Sutton v. Gregory , stice for one of defendants. And see Poller v. 
Peake’s Add. Cases, 150; Lacy v. Woolcott, Roe, Peake, 197; Mont. Bank, Law Sd ed. 246. 
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But it is 
not com- 
pulsory to 
sue a Se- 
cret Part- 
ner. 


OF THE PARTIES 


[part /. 


in the name of the firm, though in fraud of the deceased partner, might be 
recovored from such executor by a bona fide holder (d). 


*It is immaterial whether or not each partner be particularly named in 
the firm or on the face of the bill, or whether he be included under thecom- 

E rehensive description 44 Company,” or 44 Co.” or whether or not be be 
nown to the holder; for per Bay ley, B. 44 We are of opinion, that where 
a partnership name is pledged, the partnership, of whomsoever it may con- 
sist, whether the partners are named in the firm or not, and whether they' 
are known or secret partners, will be bound, unless the conductor title of 
the person who seeks to charge them can be impeached (e).” And upon 
this principle it has been held that a secret partner in a partnership of three 
persons is bound by an acceptance in the name of the two ostensible part- 
ners, and for a debt due from an old firm before such secret partner became 
such(/). But if a particular partnership is carried on in the name of one 
individual only, without the words 44 and Co.” then if he issue a bill in bis 
own name only, for his own separate use, his partner will not be liable t» 
such case of misapplication, because in that case no partnership firm is pkdg- 
ed(g), though if the bill had been really issued for the benefit of the firm he 
would be liable (A). 


When it is apparent on the face of a bill or note, or distinctly known to 
the holder, that a person was a co-partner, and jointly liable, he must sue 
him jointly accordingly, or the action may be defeated by a plea in abate- 
ment^). But where a person was a sleeping or secret partner unknown at 
the time, the circumstance of a holder afterwards discovering that he was a 


(d) Lana r. Williams nnd others, 2 Vern. 
277, 292. Newberry and Williams (the latter 
the defendant’* late husband), were partners. 
Newberry issued the note in the name of the 
firm in their shop, nnd received the money 
from the plaintiff, hut which money was not 
brought into the trade, Williams died, and 
afterwards Newberry. The plaintiff first filed 
a bill against the executors of Newberry, hut 
there being a deficiency of assets, he *. ; led the 
present bill to have satisfaction out of the es- 
tate of Williams; and per cur. the money being 
paid at the shop, the note of one partner binds 
both; and though at law the note stands good 
only against the executor of the surviving part- 
ner, who was Newberry, who received the 
money, nnd signed the uote 2 yet it is proper in 
equity to follow the estate of Williams for sat- 
isfaction; and decreed it accordingly. 

See also Devaynes r. Noble, 1 Meriv. 668; 
and Anderson v. Maltby, fro. C. C. 423; 2 
Ves. jun. 244, 265. 

(e) Wintle v . Crowther nnd Coombs, 1 
Tyrw. R. 216; 1 Cromp. & Jcrv. 310, S. C.; 
ante, 42. 

(/) Lloyd r. Ashby, Rowland and Shaw, 
2 Bar. & Adol. 23, 29. A., R., and O., car- 

ried on businoss as partners under the firm of 
Ashby and Co. from February, 1V20, to May, 
1824, when O. retired, and the other two part- 
ners, A and R. agreed to liquidate all the 
debts due from the partnership; and they con- 
tinued the business as partners under the firm, 
of Ashby and Rowland. In June, 1824, 
Shaw agreed to become a member of this last- 


mentioned partnership, as from the 18th May 
preceding, but his name was not to be intro- 
duced, and the business was still carried on 
under the names of Ashby and Rowland only. 
Iu July, 1824, II. being indebted to L- drews 
bill of exchange in, his favour upon “ Ashby 
nnd Co.,” which bill was accepted by the part- 
ner Row land in the names of “ Ashby and Row- 
land. 1 * II. the drawer of the hill bad had 
dealings with the firjn of A., R., aud 0.; hot 
whether that firm was indebted to him when 
the hill was drawn did not appear; nor did it 
appear that there had been any dealing* be- 
tween the drawer and A., R. and Shaw t after 
the entrance of Shaw into the partnerabip. 
The name of Shaw was never used or made 
known to any person dealing with the firm. 
Held, that L., the plaintiff, being a bon& fide 
holder for adequate value, and there having 
been no fraud, all the defendants were liable 
Kt per curiam , “Notwithstanding the vari- 
ance between the names to which the bill I * 
addressed, and those in which it is accepted, 
wo are of opinion that the three defendants 
roust be taken to be the persons designated by 
the acceptance in the name of Ashby and Row- 
land, and that the acceptance binds them 
(g) Ex parte Boletho, 1 Buck, H>0, as ex- 
plained by Bayley, B. in Wintle v. Crowtber 
and another, 1 Tyrw. R. 214. 

(A) South Carolina Bank r. Case, 8 Bar. 
& C. 433; 2 M. & R. 459, S. C. And see 
Thicknesse r. Bromilow, 2 C. & J* 425 
(t) 8ee cases, 1 Chitty on Pleading, 
edit. 42, 43, 46. 
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partner does not deprive him of his option to sue or proceed against him III. Modes 
jointly, or omit him as a defendant; and, in the latter case, the non-joinder 
cannot be pleaded in abatement (A:). J”f a r ~ 

And where a bill of exchange has been drawn, accepted, or indorsed in By Part - 
the name of a firm, (as “ Saunders, Brothers, & Co. London,”) without Mr - 
stating particularly the names of each of the partners, a person who becomes 
holder may, if he think fit, sue only those known to *him to be partners at [ *44 ] 
the time be received the bill, and though he is at liberty to sue all who he 
afterwards discovers to be partners, he is not compellable to do so(/), and 
the same rule prevails in equity and in bankruptcy, where a holder has, in 
the case of a secret partner, the option of proving against the joint estate or 
separate estate (m). 


There is no difference, as to liability, between a general partnership and 


(k) Per Lord Tenterden, in Mallet®. Hook, 
Mood. & M. 98, overruling Dubois r. Ludert, 
5 Taunt. 609; and see next note. 

(/) De Mantort v, Saunders, 1 Bnr. & Adol. 
899. The declaration was upon a bill of ex- 
change, drawn upon two persons, by the names 
of Saunders, Brothers, and Co. — Plea, that the 
promises in the declaration were made by two 
other persons named in the plea jointly with 
the defendants. Issue thereon. The defend- 
ants proved, that although they carried on busi- 
ness in London, under the firm of Saunders, 
Brothers, and Co., two other persons named in 
the plea, who resided at the Mauritius, where 
the bill was drawn, were in fact in partnership 
withjhem, and that the plaintiff resided at the 
Mauritius. It was nevertheless holden, that 
upon this evidence the jury were properly de- 
sired to find for the plaintiff, if they thought 
the holder of the bill had reason to consider 
that the defendants alone constituted the house 
of 8. B. and Co., the question being with whom 
the plaintiff contracted. And per Parke, J. 
It seems to me that the case was properly left 
to the jury, to say whether the plaintiff, at the 
time when he took the bill, had any reason to 
Know that Wiche and \V. S. Saunders were 
partners in the house in London upon which the 
bill was drawn. It is true, that in Dubois r. 
Ludert, 6 Taunt. 609; 1 Marsh. 246, S. C. it 
was decided that a defendant might plead in 
abatement a secret partnership, although the 
plaintiff had no means of knowing of that 
partnership; but the decision in that case is at 
variance with the decision of Lord Kenyon, in 
Doe r. Chippenden. (cited in Abbott on Ship- 
ping,76); of Ix>rd Elienborough, in Baldney r. 
Kitchen, 1 Stark. R. 338; and of Lord Ten- 
terden, in Mullett r. Hook, (M. & M. 89, 
ante, 43, note(A)). Those cases establish that 
upon such a plea as that pleaded in this case, 
the only question is, with whom the contract 


for if a person contract with two persons, he may 
sue them only ; if, after the contract be made, 
he discover that they had a secret partner, who 
had an interest in the contract, lie is at liberty 
to sue that secret partner jointly with them, 
but he is not bound so to do. I think, there- 
fore, that the case of Dubois v. Ludert cannot 
be supported. The two persons who carried 
on the business at the Mauritius must be con- 
sidered as dormant partners in the house in 
London, the jury having found that the plain- 
tiff had no reason to consider that they were 
such partners, the issue joined on the allegation 
in the plea, tiiat the promises mentioned in the 
declaration w ere made by the defendant jointly 
with the other two persons named in the plea, 
was properly found in favour of the plaintiff. 
Taunton and Patteson, Justices, concurred. — 
Rule refused. 

So in Ex parte Hamper, 17 Vcs. 403, Lord 
Eldon, (citing Benfield’s case, decided by Lord 
Loughborough, 5 Ves. 424,) mentions it as 
clear law, that a dormant partner, not being an 
ostensible contracting party, the creditor, though 
he may if he chooses, is not bound to go againrft 
him. And subsequently, in Ex parte Norfolk, 
19 Ves. 456, after noticing the decision of the 
Court of Common Pleas in Dubois v. Ludert, 
that a visible partner may plead that there is a 
dormant partner, he says, “ That is new to me, 
and contrary to the course in bankruptcy for 
thirty years. Here it has been taken as un- 
questionable, that if I deal with A. he cannot, 
with reference to that transaction, say there is 
a contract between him and B. of* whom I 
know nothing; thus compelling me to be a 
joint creditor of those two, whose joint proper- 
ty may be scarcely anything, and not the sole 
creditor of the only man I knew. I have said 
in this place, following a series of precedents, 
that the joint creditors may elect; that a man 
purchasing from or selling to A., not knowing 


Liability in 
case a par- 
ticular 
Partner- 
ship. 


was model When the plaintiff took a bill of of any partner, may consider A. as the sole 
exchange, drawn upon Saunders and Co. in vendor or vendee. He may, finding that B. has 


London, he must have understood that that bill 
would be paid by the persons who were the 
ostensible partners in that house, and therefore, 
when it appeared that the defendants were the 
two partners who transacted the business in 
London, it was incumbent on them to show that 
the plaintiff had trusted the other two persons ; 


taken a share of the profits, elect to go against 
him also, hut cannot be compelled certainly. ** 
See also Ex parte Hodgkinson, 19 Ves. 291, 
S P. 

(m) Ex parte Hodgkinson, 19 Ves. 291; 
Ex parte Norfolk, id, 467, S. P. See last note. 
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[PART I. 


HI. Modes a particular partnership, all the partners in each will be equally liable to i 
ofbecom- l on & fide holder for the acts of co-partners, when the partnership name bas 
mg a Par- j )ccn pj e jg ec j • for whether persons carrying on trade together as general 
By Part- merchants on an extensive scale, or in a very particular and limited concern, 
third persons may equally be led to suppose that a bill, bearing the partner- 
ship name, was lawfully issued for the purposes of the joint trade, and are 
therefore equally entitled to insist on the liability of all the partners(n); and 
[ # 45 ] if two trades are # carried on at the same place , under the same firm, a bill 
indorsed in the name of the firm by the partners in one trade will bind the 
partners in the other trade, as between them and an innocent holder; and 
therefore, where three persons, A. B. and C traded under the firm of A. 
and B. in the cotton business, (C. being a secret partner,) and A. and B. 
traded also separately as grocers , and indorsed a bill, llie property of A. B. 
and C., to D., in satisfaction of a debt due from A. and B. only, C. may 
be sued as indorser (o). 


Joint Own- 
ership in a 
particular 
Transac- 
tion not a 
Partner- 
ship. 


But if there be neither a general nor a particular partnership in trade , but 
merely a joint ownership of property , as in the case of a. ship, or only a par- 
ticular agreement to share in a single transaction, then one of the parties so 
concerned cannot bind the other by any bill or note not issued pursuant to, or 
consistent with, the situation of each, or without express authority(p)* 
Therefore, where a person addressed a bill to two owners of a ship, as for 
necessaries furnished for the same, and one of them accepted the bill in the 
name of both, it was decided that the other was not liable to a bona jidt 
holder, the bill having been drawn for the separate use of the acceptor (7). 

So where there is no subsisting general partnership in trade , and two per- 
sons connected only in a particular transaction as farmers agreed to pay for 
certain articles connected with the concern by bills at three months, and one 
of them, without the concurrence of the other, accepted bills, in the name 
of both, at six and twelve months, the other party was holden not to be li- 
able to be sued upon them(r). 


Partner- 1 ° order to subject a person to liability as a partner, he must have been 
ftbip roust or appeared so at the date or issuing of the bill or making the contract^)* 
* xiat "fBUI a partnership be only about to be formed, one of the intended part- 

or*Con- ners cannot, in order to raise his share of the capital, issue a bill in the name 
tract(i). 


(n) Swan r. Steele and another, 7 East 
210; ante, 41, note(x). Wintle v. Crowther 
and Cooinbes, 1 Tyrw. R. 214; 1 Cromp. & 
J. 310, S. C.; ante , 42; and per Tindal,C J. 
in Anderson r. Brooksbank and another, 4 Car. 
& P. 286; Baker r. Charlton, Peake, 80; 
J^acy r. Woolcott, 2 Dow. & R 460. Wheu 
no authority to draw, &c. a bill as a partner, 
post , 46. 

( 0 ) Swan v. Steele, ante, 41, note ( x ). 

(p) Per Lord Eldon in Ex parte Pcele, 6 
Ves. 604. 

(g) Williams r. Thomas, Hunter, and La- 
tham, 6 Esp. Rep. 18. If a person who sup- 
plies stores to a ship, of which there are several 
owners, takes in payment the bill of the ship’s 
husband (a part owner) only, and settles with 
him alone, and the other owners , in ignorance 
of this , allow him, to receive large sums cf 
money, which they otherwise would not have 
done, the tatter are dachaijmd. particularly jf 
the bill bo ronewed; Reed r. White, 6 Esp. 


122; sed vide Robinson v. Read, 0 B. & C. 
449, 455, 456; 4 Man. & Ry. 349, S. C.; 
post , Ch. V. s. iv. Delivery to Pay e. 

(r) Greenslade c. Dower and another, 7 Bar. 
& C. 635; 1 Man. & Ry. 640, S. C.; et per 
Bayley, J. “ If several persons are in trade 
together, a bill accepted by one in the names 
of the partnership, and in the course of their 
trading, binds them all. But there is a great 
difference between such a bill and one drawn 
for the purpose of founding the partnership- 
Originally each partner would have to bring in 
his proportion of the capital, and it would he 
very unjust to let the acceptance of one for the 
capital bind all the others; no authority of that 
nature can be implied, nor does it arise by oper- 
ation of law, the debt not being a partnership 
debt.” 

(a) See as to dissolution of partnership, post, 

(/) Ante, 3S; Dolman r. Orchard and ano- 
ther, 2 Car. Sl P. 104; Saville c. Robertson, 4 
T. R. 720. 
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of the firm so to bind them(ti). So where the plaintiff had, previously to m. Modes 
the formation of a partnership, advanced a sum of money to one of the in- ofBecom- 
tended partners, to enable him to bocome one of the firm; it was held, that •****- 
tbe plaintiff could not recover on a bill afterwards drawn by such party, in the p tfr j- 
name of the firm, in payment of such advance ; and that the other partners ntr. 
might defend the action without giving any notice of the intention to dispute 
the consideration (x). So, although by a private agreement between part- 
ners, they stipulated that their partnership should be considered as com- 
mencing from an antecedent period , it was decided that one of the *part- [ *46 ] 
ners was not liable on a bill issued before the partnership was actually form- 
ed(y). 

The partnership must also be in a trade or concern to which the issuing Pytner- 
or transfer of bills is necessary or usual , for otherwise a copartner, will 
not be liable for the act of his partner, unless he gave express authority. Trade or 
Therefore a director or shareholder in a mining(z) or gas-light (o) com- 
pany , or a. partner in a farm(b ), is not liable, like a partner in trade, for of 
every bill issued without his authority. Bills it es- 

sential or 

In some cases, although it may have been doubtful whether or not a per- Admission 
son were liable as a partner, a subsequent approbation , acknowledgment, or of Liability 
admission, and still more a promise , will preclude him from insisting on his ■■ * >artD€r * 
non-liability (c), for a strong case of subsequent approbation raises an infer- 
ence of previous authority. But such acknowledgment must be made by 
himself or some authorised agent(d), in general, or to the plaintiff, or to 
some prior holder of the bill, and not in a single instance to an uninterested 
person (e), or it must be explicit and express (/); and a mere promise to 


(u) See per Bay ley, J. in Greenslode, r. 
Bower and another, 7 Bar. & C. 685; 1 Man. 
& Ry. 640, S. C.; supra , note (r) ; and Saville 
v. Robertson, 4 T. R. 720. 

(x) Green r. Deakin and other*, 2 Stark. R. 
S47. 

(y) In Verc nnd others v. Ashby and others, 
10 B. C. 288. 

(s) Dickinson v. Valpy, 1 OBar. & C. 128; 
5 M. & R. 126, 8. C. In on oction on a bill 
of exchange, purporting to be drawn and ac- 
cepted by u mining company, wherein the 
plaintiff, an indorsee for value, sought to charge 
the defendant as a member of that company, it 
was proved that the bill had been drawn and 
accepted by order of the directors of the compa- 
ny. It was proved further, that the company 
bad entered into a contract for the purchase 
of mines, taken a connting-house in London, 
eogBged clerks, and also on agent to reside in 
thecountiy,and had worked some of the mines; 
that the defendant having applied to the secre- 
tary of the company for shares, some were ap- 
propriated to him; that he paid an instalment 
of 16/. per share; that he attended at the count- 
ing-house of the company, and there signed 
some deed, and afterwards attended a general 
meeting of the shareholders ; it was held, that 
assuming this to be sufficient evidence of the 
defendant’s being a partner in the company, it 
was incumbent on the plaintiff to prove that the 
directors of that company had authority to bind 
Jbo other members, by drawing and accepting 
hula of exchange, and that the plaintiff not 


having produced the deed of copartnership, nor 
given any evidence to show that it was necessa- 
ry for the purpose of carrying on the business 
of that mining company , or usual for other 
mining companies , to draw or accept bills of 
exchange , there was no evidence to go to the 
jury of snch an authority to draw or accept any 
bills, and still less to draw or .accept bills in thin 
form, which, in effect, were promissory note*. 

Semble also, that there was not sufficient evi- 
dence to show that tho defendant had ever be- 
come a complete partner in the company, or 
that he had held himselfouttothe world as such 
partner, id . ib.; nnd see Vice v. Lady Anson, 

7 Bar. & C. 409; ante , 39, note (/>). 

(a) Bramah r. Roberts, 3 Bing. N. C. 963; 

5 Scott, 172, 8. C. Payment by a member of 
such compeny of bills purporting to be accepted 
for the directors before the party paying became 
n member, having been found by a jury aa bold- 
ing out no liability on similar bills bearing date 
subsequently to snch party becoming a member, 
the court refused to grant a new trial. 

(b) Greens lade r. Dower and another, 7 Bar. 

6 C. 636; ante, 45, note (r). 

(c) Ante , 39, 41, 42; see Fox r. Clifton, 6 
Bing. 776, 786, 794; and Lord Eldon's obser- 
vations in Ex parte Bonbonus, 8 Ves. 542; ante, 
41,42; Thicknesse t?. Bromiiow, 2 C. & J. 
425. 

(d) Ante, 39, not e(o). 

( e ) Ante , 89, and Vice v . Lady Anson, 7 
Bar. & C. 409; 1 Man. & Ry. 113, S. C. 

(/) Ante, 39. 
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in. Modes pay attention lo an application for payment will not subject him to a liability 

of becom- w jth which be could not otherwise be fixed (g). 
ioga Party. 

By Part- 

nert. But this presumed, liability of one partner for the act of his co-partner may 

But if IIol- b e rebutted by proof of fraud or covin between the co-partner and bolder, 
Notice of an ^ proof that the latter, at the time he received the *instrument, knew that 
Fraud of the partner had no right to pledge the credit of the firm in that transaction, 
Partner, be an( j that he was attempting to negotiate the same for his own individual be- 
re " nefit, or for the accommodation of a third person, without the concurrence 
[ *47 ] °f partners, would preclude such holder from enforcing payment from 

the latter(A). In this and other cases of fraud, where the plaintiff is really 
a holder for value, the question for the jury now is whether the plaintiff at 
the time of taking the bill knew of the fraud, and, therefore, took the bill 
mala fide(i),(\), and the question is not, as formerly, whether the plaintiff 
took the bill under circumstances which ought to have excited the suspicion 
of a prudent man(k), or even whether the plaintiff has been guilty of grots 
negligence(l) ; for gross negligence, though it may be evidence of mala jidet , 
is not the same thing. 

It has been considered that the mere circumstance of a bill being given 
for an antecedent debt due from one only of the partners, raises a presump- 
tion that the creditor knew that the bill was given without the concurrence 
of the other partners(m); and in Ex parte Goulding(n), the Vice-Chancel- 

(g) Greenslade r. Dower, 7 Bar. & C. 635; penred to be makers: — Held, that this note w«* 
1 Man. & Ry. 640, S. C.; ante, 45, note(r); made in fraud of S.*s partner in the second 
Perring v. Hone, 4 Bing. 32; 12 Moore, 135, firm, and could not be enforced against him bj 
S. C. One of several partners who has him- the payees, and that at least under these cir- 
self signed a joint promissory note cannot be cumstanres of suspicion the indorsee could not 
made liable by the act of another partner after- recover without proving that he took the note 
wards altering the note, and making it joint and for value, though no notice had been given him 
several; and a letter by the first, in answer to to prove the consideration. It was also held, 
an application for payment, that the circum- Parke, J., disse nt iente, thai in all cases where 
stances should have his earliest attention, is from defect of consideration the original payee 
not sufficient to establish his assent to the alter- cannot recover on the note or bill, the indorsee, 
ation; forgiving attention to a matter is very dif- to maintain an action against the maker orae- 
ferent from giving assent; and the assent of the ceptor, must prove consideration given by him- 
other partners would only bind the first with re- self or a prior indorsee, though ne may have 
spect lo acta necessary to carry on the partner- had no notice that such proof will be called for. 
snip, and they have no authority to make a joint But the latter doctrine has since been denied, 
and several note binding on a partner who does See per Pntteson, J., in Whittaker r. Edmonds, 
not sign, where the note isnot subscribed in the 1 Mood. & Rob. 866; 1 Ad. & E. 638, S. C.; 
name of the firm, but by the individuals sever- j?o$t. Part II. Ch. V. s. i- Evidence, Con - 
ally composing it. sider ation. 

(A) See Wintle v, Crowther and another, 1 (t) Goodman v. Harvey, 4 Ad. & El. 870; 

Tyrw. R. 210; ante , 42; Shireff r. Wilks, 1 6 N. & M. 872, S. C. 

East, 4S; Arden v. Sharp, 2 Esp. Rep. 524; (k) Down r. Hallington, 4 B. & C. 830, 

Wells v. Masterman, 2 Esp. Rep. 731, admit- and see the cases supra , note (A), 
ted by Lord Ellenborough, in Swan v. Steele, (/) Crook v. Jndis, 5 B. & Ad. 909, 8. C.J 

7 East, 213; Ex parte Bonbonus, 8 Ves. 542, 3 N. & M. 257; 6 C. & P. 191; Backhonser. 

644; Ridley v. Taylor, 13 East, 175; Hender- Harrison, 5 B. & Ad. 1098; 3 N. & M. 188, 
son v. Wild, 2 Campb. 561 ; Hope v. Cusl, 1 S. C. 

East, 53; 1 Tyr. R. 216; Watson, 197; (m) Ex parte Bonbonus, 8 Ves. 544; ante. 

Green v. Deakin, 2 Stark. 847. In Heath r. 41, note (x); Hope v. Cust, cited in 1 East, 
Sanson, 2 Bar. & Adol. 291. Itappeared that 58; Shirrcff r. Wilks, 1 East, 48; ante, 89, 
S. being indebted to a firm in which he was note(s); Barber v. Back horn, Peake, 61; Ex 

partner , gave a note in the name of another parte Agace, 2 Cox’s C a. 312; Wells f. Mas- 

firm to which he also belonged , in discharge of terman, 2 Esp. Rep. 781; Green r. Deakin, 2 
his individual debt. The payees indorsed it Stark. 347. 

over, and the indorsee sued the parties whoop- (n) Ex parte Goulding, 2 G. & J. H8; 8 

( l ) If a promissory note executed by a partner in the name of the firm be for his individual 
debt, which is known to the payee, it is a fraud upon the other partners, and does not bind them; 
nor is it binding upon a person who executes it as surety for the partnership, supposing it to hat* 
been authorized by them. Tayjer v. Hillyer, 3 Blaekf. 433 ; Hagar r. Mounts, Idem, 57, 261. } 
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lor said, “ after an attentive consideratioo of the several authorities^ I am III. Mode* 
of opinion, that when one partner gives the acceptance of the firm, in pay- to*®- 
ment of his separate debt, without authority from his co-partner, such ac- SyVorfT 
ceptance does not bind the firm;” and it has also been considered, that the ner. 
taking the instrument from one of the partners in his own handwriting, with- 
out consulting the others, raises a presumption that there is not any concur- 
rence of the firm(o). And in an action on a bill against three acceptors, by 
the indorsee, where it appeared that the defendants were partners in a tea 
speculation, and the drawer, a wine-merchant, drew in payment for wine 
delivered to one of the three, the judge directed the jury, that if they found 
that the bill was so drawn without the knowledge and consent of the other 
two defendants, they were not liable ; and the jury found for the defend- 
ant^). 'And from the cases of Shirred t\ Willks, and *(Jreent>. Den- [ # 48 ] 
kin(^), a conclusion has been drawn in an excellent work, that if one part- 
ner accept in the partnership name a bill drawn on the firm by his own se- 
parate creditor for his separate debt, or if for such separate debt be give a 
promissory note in the name of the firm, it lies upon the creditor to show 
that his debtor had authority so to give him the joint security of the firm, 
and that primi facie the transaction is fraudulent on the part of both debtor 
and creditor(r). But as a partner may in bis individual capacity have a 
claim upon the firm, in respect of which he might draw, accept, or indorse 
a bill in the name of the firm, it has in other cases been considered, that the 
mere circumstance of the party to whom he delivers it knowing that he was 
using it for his private benefit, does not of itself necessarily afford sufficient 
presumptive evidence of collusion to invalidate the transaction, and that the 
partner pbjectiog to liability must prove all the facts sufficient to induce a 
jury to find that the partner really acted fraudulently, and that the holder 
had notice of the fraud (b) £1). 


Law J. 19, S. C. And see Ex parte Thorpe, 
3 Mont. & Ayr. 716; 2 Dea. 16, 8. C.; pott , 
Part II. Ch. VIII. s. iv. Bankruptcy. 

(o) Hope v . Oust, cited 1 East, 53, and ante, 
40, io notes. 

(p) Wood v . Holbeck and others. May 2$, 
1326, cor. Abbott, C. J., at Guildhall. 

iq) Ante, 45, note ( x). 

(r) See Bayley on Bills, 5th edit. 59. 

(s) Ex parte Bonbonus, 3 Ves. 542, 544; 
and see Houlditch v. Nias, 5 Price, 689, post , 
62, n. (/); Henderson v. Wild, 2 Cnrnpb. 
561. See the cases in note, ante, 41. 

Ridley and another r. Taylor, 13 East, 175. 
The plaintiff sold coals to Ewbank separately, 
and he in payment drew and indorsed the bill 
aned on, in the name of his firm, of Ord and 
Ewbank, on the defendant, which he accepted. 
It was drawn, indorsed, and accepted some 
days before it was produced to the plaintiffs. 
The Court held, that if one partner draw or 
indorse a bill in the partnership firm, it will 
primi facie bind the firm , although passed by 
the one partner io a separate creditor , in dis- 
charge of his own debt , unless there be evi- 
dence of covin between such separate debtor 
and creditor, or at least of the want of au- 
thority, either express or to be implied, in the 


debtor partner, to give the joint security of the 
firm for his separate debt. And it was held 
that no sufficient circumstance appeared in that 
case to raise any presumption adverse to the 
. separate creditor, for tuking such joint security, 
in a case where the bill appeared to have been 
drawn in the name of the firm, to their own 
order, eighteen days before the delivery of it 
to the separate creditor, and to have been ac- 
cepted and indorsed before such delirery, and 
io have been drawn for a larger amount than 
the particular debt; and where, though the 
indorsement was in fact made by the hand of 
the debtor partner, yet it did not appear that 
that fact was known to the separate creditor 
nt the time; and this too in a case where direct 
evidence might have been given of covin, or 
want of authority, if it existed; for the action 
being brought by the separate creditor against 
the acceptor, either of the partners might have 
been called as a witness by the defendant, to 
disprove the authority of the debtor partner to 
give the joint security; for though, if the sepa- 
rate creditor recovered against the acceptor, he 
would have his remedy over against the firm; 
yet the innocent partner would have his remedy 
over against the other; and the bankruptcy of 
the debtor partner in the mean time does not 


(I) Indorsers of a noto made in the name of a firm by a member thereof, without the assent 
of his co-partner, and passed by him for his individual debt, are not liable for its payment. 
Williams v. Walbridge, 3 Wend. Rep. 415. 
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OF TBS PARTIES 


[PAST l. 


III. Modes Even in transactions in which all the parties are interested, the authority 
of becom- 0 f one partner to bind the other, by signing bills of exchange, or promissory 
SJVori? noles > in their joint names, is only implied , and may be rebutted by erpreii 
ner. previous notice to the party taking the *security from one of them, that the 
Particular other would not be liable for it(/). And this even where the partnership 
Prohibi- was for a specified period(u). 
tion. 

Of BUMor When a partner lias discovered that his co-partner is in the practice of 
Injunction improperly drawing, accepting or indorsing bills or notes, in the name of 
to prevent the firm, but to accommodate third persons, or for his separate purposes, be 
fromfraud- s ^ ou ^ immediately file a bill in equity, and obtain an injunction to prevent 
uleotly 8 repetition of such fraudulent and hazardous; practices (x) . So an injunction 
abusing the was granted ex parte to restrain the negotiation of a bill of exchange by a 
holder, who had given valuable consideration for it, but who had notice that 
0 ipDMwc. been improperly accepted by a partner of the plaintiff in the partner 

ship name(y). But a court of equity will not, it seems, decree that the name 
of a partner shall beerased(r), nor will an injunction be granted to restrain 
* surviving partners from using the name of a deceased partner in the firm of 

the trade (a) . 


3. Disso- 
lution of 
Partner - 
ship. 


S. Dissolution of Partnership . — A partnership may be determined or dis- 
solved,— 

First, By effluction of time , as where the term agreed upon has run out. 
Secondly . By act of parties , &c. as either by consent, or, in case ofpart- 


vary the question of competency. And Lord 
ElJenborongh, C. J., said “ Prima facie o no 
partner is bound by the indorsement of another 
it, the partnership firm; but that presumption 
may be cut down by showing collusion ; but the 
difficulty of the case is, that we have not the 
facts sufficiently before us to show that collusion. 
If this were distinctly the case of a pledging 
by one partner of a partnership security for 
his own separate debt without the authority 
the other partners ; or if there existed in 
this case evident covin between one partner 
and the holder of the partnership security , 
upon which the action is brought , in order to 
charge the other partner without his knowledge 
or consent , either express or implied, for the 
private advantage of the parties to such co- 
vinous agreement , we should have no hesita- 
tion to pronounce a bill , drawn and indorsed 
under such circumstances , void in the hands 

S f the co drums holders , upon the principle laid 
own in the case of Shin-eft ana another v. 
Wilks and others, 1 East, 43; but upon the 
facts stated, such does not distinctly appear to 
us to be the case; nor does it appear that there 
was any such crassa negligentia on the part of 
the plaintiffs, in not inquiring whether Ew- 
banfc , the one partner with whom they dealt , 
was authorised to dispose of this security 
(which had originally been partnership proper- 
ty) as bis own, as to render this transaction on 
that account fraudulent, and therefore vokl, ,, 
See observations of Pay ley, B., on this and 
the other cases in Wintle v. Crowther, 1 Tyrw. 
jt. 216; lCromp. & J. 316; ante , 42. And 
aee also the cases ante , 41, 42. 

(t) Lord Galway v. Matthew and another, 

in East, 264; v. Layfield, 1 Salk. 291; 

jg jxmit i. Whitney, 16 Vin. Abr. Partners, A, 


244; Bayl. 57, 225; Willis r. Dyson, 1 Stark. 
164; Vere e. Fleming, 1 Younge & J 227. 

Lord Galway r. Matthew and Smithson, W 
East, 264. The defendants and Wbileboa* 
(since deceased) were in partnership as brew- 
era. Matthew applied to the plaintiff to lend 
bis acceptance for 200/., to enable him to J»y 
excise duties due from the house, and promised 
in return to give the note of the firm, ptjsWe 
four days before the acceptance, and Matthew 
drew the note, and signed k for himself 
partners. He then got the acceptance duconnt- 
ed, and applied ISO/, in payment of partnership 
debta, reserving enough to himself. The plsio- 
tiff, after Whitehonse’s death, was obliged to 
take up his acceptance, and now sued the de- 
fendants on the note. Matthew suffered judg- 
ment by default, and Smithson proved that the 
plaintiff , before hejook the note , had received no- 
tice of an advertisement by him, warning per- 
sons not to trust Matthew on his account, end 
that he would be no longer liable for drafts 
drawn by the other partners on the partnership 
account. And Lord Ellenborough held that 
the plaintiff having taken the note after soch 
warning could not recover, and therefore non- 
suited him, and on motion to set aside the non- 
suit, the court refused the rule. 

(tr) Rooth r. Quin, 7 Price, 193. 

(x) Master v. Kirton, 8 Ves 74; Ryans. 
Mackmath, 3 Bro. C. C. 15; Ex parte Noakea, 
I Mont on Part. 93; Newsome r. Colea, 2 
Campb. 619; Lawson r, Morgan, 1 Price, 308; 
post, 52. 

(y) Hood e. Aston, 1 Russ. 412. Bee far- 
ther Chitty’s Eq. Dig. tit. “ Practice, — Injunc- 
tion,’ * 1056. 

(*) Ryan r. Mackmath, 8 Bro. C. C. 15. 
(a) Webster v. Webster, 8 Swaost 490. 
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nership unlimited in time, by notice, or by the decision of a court of equi- 
ty^), or an arbitration. 

Thirdly . By bankruptcy. 

Fourthly. By death. 

Where an agreed term of partnership has elapsed, it is expedient to give 
notice thereof. 

If a person be once shown to have been a known partner, or that he had 
represented himself to be one of several partners, it is incumbent on him in 
general to prove that he had regularly ceased to be such partner before the 
transaction, in respect of which he is sued, and also by consent of all the 
partners, or according to the terms of such partnership (c). Where a part- 
nership has been constituted for a term of # years, it cannot be determined 
without the interference of a court of equity, on adequate ground, such as 
gross misconduct of one of the partners. But where a trading partnership 
is for an indefinite time, it is determinable at any time after reasonable no- 
tice^), or even at any instant (e). Where an order for goods was given by 
two partners, and afterwards the partnership was dissolved, and the goods 
were subsequently delivered to one or them, who carried on a separate trade, 
and a bill "for the price was afterwards drawn on the two partners, and was 
accepted only by the separate trader, it was held that no claim could be 
made with effect on the other partner (/). 


m. Modes 
of becom- 
ing a Paitj. 
By Part- 


First. By 
effluxion of 
time. 

Secondly . 
By act of 
Parties, 

&c. 

[ *50 ] 


When a person has been ostensibly a partner and retires , he must give Notice at 
notice of that fact in order to exempt himself from future liability; for other- °* 

wi*e those who have previously dealt with the firm, or heard of its existence, u " 
may suppose the retiring partner to continue, and give credit to the firm on 
the faith of his continuing liability (g) (1). So upon a general dissolution of 


(b) Lunacy does not, ipso facto , cause a 
dinolntion of partnership, YVrexbam v. Hudle- 
iton, 1 Swanst- 514; and a temporary disorder 
does not affect the right to a proportion of pro- 
fits; Pearce o. Chamberlain, 2 Ves. 35. Bnt 
continuing disorder of mind is ground for a court 
dissolving partnership; Sayer r. Bennett, 1 
Cox, 107. 

(c) Harvey and others v. Sir W. Kay, 9 B. 
k C. 356. fiy a deed whereby a joint stock 
company was established, any shareholder de- 
mons of transferring his shares was to give no- 
tice at the office of the company that he had 
•greed to sell the shares, and no person who 
purchased shares was to be deemed a proprietor 
until he executed the deed, and the directors, 
on notice of the transfer of any shares ( made in 
conformity to the rules of the company) were 
to cause the transfer to be registered in the books 
of the company, aud every person by whom 
•och shares were transferred was immediately 
•tier such transfer was registered in the books 
of the company, to cease to be a proprietor. In 
»n action, in which the plaintiff sought to chars o 
the defendant as a member of the company for 
goods sold, &c. the letters of the plaintiff, in 


which he admitted himself to be a shareholder 
on the 30th March, 1826, were held to be proof 
of that fact, although it was not proved that he 
had ever executed the deed; secondly , there 
being no proof of any actual transfer of the 
shares to a purchaser, or of the execution of the 
deed by him, an entry in the books of the com- 
pany of a transfer to a purchaser on the 28th 
March, was held not to be evidence that the 
plaintiff had then ceased to be a partner, or if 
it was print'. i facie evidence of that fact, it was 
rebutted by the letters of the plaintiff of a sub- 
sequent date, admitting himself to be a partner. 
When dissolved by reference to arbitration; 
Heath r. Snnsom, 4. B. & Ad. 172; 1 N, & 
M. 104, 8. C.; post , 51. 

(d) Littlewood r. Caldwell, 11 Price, 98, 
but not so in case of a joint stock company, Van 
Sand au r. Moore, 1 Rose. 441. 

(e) Criiwshay t?. Fenwick, 1 Swans. 508; 
Featherstonhaugh r. Fenwick, 17 Ves. 298; 
Peacock r. Peacock, 16 Ves. 49; Heath v. San- 
som, 1 N. & M. 104; 4 B. & Ad. 172, S. C.; 
post, 51. 

(/) Ex parte Harris, 1 Madd. 593. 

(g) Parkin r. Cnrruthers, 3 Esp. R. 248. In 


(1) Where a retiring partner does not give notice of his withdrawal, lie remains responsible to 
those who knew he had been a partner, who are ignorant of his withdrawal, and give credit to 
those who afterwords carry on business in the partnership name. Bernard r. Torrance, 5 (iill & 
John. 383. 

Where one of the partners retires from a firm, to discharge him from subsequent transactions, 
•etnal knowledge of the dissolution must be carried home to the creditor with whom there was a 
previous deal. Prentiss v. Sinclair, 5 Vermont, 49. 
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III. Modes a partnership, each partner, to rid himself of future liability and risk, should 
of becom- g*, ve public notice in the Gazette and other papers; and it is prudent also to 
*?*ParU & lve particular and individual notice to every person who had transactions 
ncr. with the firm. A notice of dissolution cannot in general be inserted in the 

Gazette or other public newspapers, unless all the partners have signed a 
consent to the publication; and when that cannot be obtained, each retiriog 
partner should give such particular and individual notice, and may also cir- 
culate printed hand-bills. 


Notice not But ^ case 8 8ecrei dormant partner, whose name has never been 
noc^firy announced, he may withdraw from a co-partnership without giving injr 
<*n it <• tiring public or private noticc(h). Therefore, where Saunders and *otbers 
partaeT^ carr * e d on business under the firm of the 44 Plas Madoc Colliery Company,” 
f *51 ] anc ^ Saunders withdrew from the firm, which afterwards became indebted to 
L J the plaintiff as indorsee of a bill, accepted in the name of the firm, and no no- 
tice was given to the plaintiff or the public of Saunders having withdrawn; it 
was decided that Saunders was not liable as a partner on the bill, there being 
no sufficient evidence that lie had ever while a partner represented himself 
as such to the plaintiff, or that he had appeared so publicly in that character 
that the plaintiff must have been presumed to know it; on the contrary, the , 
plaintiff had stated that lie did not know the defendant at the time the bill was 
drawn(t). So where S. and E. were partners in alum works for an indefinite 
period, and E. was a dormant partner, and in January, 1829, it was agreed 
that the settlement of the partnership accounts, and all questions concerning 
the respective liabilities, and the mode of winding up the affairs, and the 
manner and time of dissolving the partnership, should be referred to an arbi- 
trator; and it was afterwards agreed that S. and E. should respectively bid 
for the plant, utensils, and fixtures, and the referee was to declare the highest 
bidder to be the purchaser, and in April, 1829, 8. having been declared 
the highest bidder became the purchaser, and the works were entirely given 
up to him; it was held, that the partnership was then dissolved, although the 
referee had made no order as to the dissolution, and that 8. had no author- 
ity after that time to bind E. by a promissory no te(fc). But if an acting 
partner has stated the existence of the partnership, including the secret part- 


that case it was not proved that the plaintiff* had 
had any dealings with the firm ns nt first con- 
stituted. But Le Blanc, J. laid it down ns a 
clear rule of law, that where there has been a 
partnership, and any change is made in the par- 
ties to it, and no notice is given thereof, any 
person dealing with the partnership, either be- 
fore or after such change, has a right to call 
upon all the partners who first composed the 

See nlso the observations in Carter r. What- 
ley, 1 Bar. & Adolp. 13, infra ; Perring r. 
Hone, 4 Bing. 28; 12 Moore, 133,8 C. ; ante, 
46, n. (ir); Doubleday t\ Muskett, 7 Bing. 110; 
Baker v . Charlton, Peak. It. 80; 2 Carr & P. 
104. 

(A) Evans v. Drummond, 4 R«p. Rep. 89; 
Newmarch v. Clay, 14 East, 239; Heath r. 
Sansom, 1 N. & M. 104; 4 B. & Ad 172, S. 
C.; post, 61, n. (k). 

Carter v. Whalley and others, I Bar. Sc 
Adolp. II. P er Liitledale, J. “ It was incum- 
bent on the plaintiff in this action to prove n con- 
tract between the parties whom he named as 
acceptors and himself as indorsee. If they were 


all partners when the acceptance was given by 
Veysey, that contract is established. But it ap- 
pears that they had ceased to be so, Saunders 
having withdrawn. Then it is said that the 
defendant ought to have nroved some notice re- 
ceived by the plaintiff or this separation, and it 
is true tKat if the plaintiff at any previous lit** 
knew Saunders to be one of the partners , such 
notice ought to have been shown. Now, where 
all the names in the firm appear , it may be pre- 
sumed that every one knows who the partners 
are; but where there is only a nominal firm* 
ns in the present case, the fact of such know- 
ledge must be ascertained by express proof. 
No proof of that kind appears here; and I there- 
fore think that no contract was established be- 
tween the plaintiff* and Saunders.” Parke, J- 
expressed a similar opinion; and Lord Tenter- 
den, C. J. had so ruled at JWst Prius. 

See also the judgment of Tindal, C. J- in 
Fox r. Clifton, 6 Bing. 792, 8. P. 

(O Carter r. Whalley and others, I Bar. & 
Adolp. II, ante, n. (A). 

(k) Heath o Sansom, 4 Bar. & Adol 172; 

1 N. & M. 104, 8. C. 


Digitized by Tooele 



CHAP. II. J 


TO A BILL OF EXCHANGE, &C. 


51 


ner, either to the holder or to some number of persons who might have m. Modes 
communicated the fact, in that case notice would have been requisite (/). of becom- 
Where a secret partner has retired from the firm, and goods have been sup- ¥*part- 
plied previous to the dissolution, and payments have been made by the par- 1 J rt aT 
ties who continue the business subsequent to the dissolution, it is a question 
of evidence w hether such payments are to be applied to the previous or to a 
subsequent debt(m). 

After the dissolution of a partnership by agreement duly notified in the jMW No- 
Gazette, one of the persons who composed the firm cannot put the partner- 
ship name on any negotiable security even though it existed, or was dated ^ Biil ,1 in 
prior to the dissolution, or was for the purpose of liquidating the partnership Name of 
debts, notwithstanding such partner may have had authority to settle the Firm 
partnership affairs(n)(i). After the dissolution an indorsement cannot be jj in mgon 
made in the partnership name, but each party must separately sign the in- 
dorsement, drawing, or acceptance(o). And after notice of the dissolution 
of a partnership published in the Gazette, and also sent round to all the cus- 
tomers of the firm, if one of the partners w ho carries on the business under 
the old firm draws, accepts, or indorses bills in the name of that firm, the 
other partners *need not apply for an injunction against his so doing, for they [ *52 ] 
are not liable upon such bills, although given to a person ignorant of the dis- 
solution of the partnership^). 

Where one of several partners refuses to concur in signing notice of dis- Injection 
solution to be inserted in the Gazette, or pending the partnership has improp- 
erly issued bills in the name of the firm, it is advisable to file a bill in equity 

(/) Evans r. Drummond, 4 Esp. Rep. 89; 661; Wrightson and another r. Pullan and an- 

Newmarch r. Clay, 14 East, 239; andseeCar- other, 1 Stark. 376, S. C.; 2 Chit. Rep. 121, 
ter r. Whalley, 1 Bar. & Adol. 11; ante, 50, S. C. ; ante , 29, 30, 81. 
n. (A); Thompson t>. Percival,3 N. & M. 667; (o) Per Lord Kenyon, in Abel r. Sutton, 3 

6 B. & Ad. 925, S. C.; post, 54, n. (u). Esp. Rop. 110; Dolman v. Orchard, 2 Carr. & 

(m) Newmorch v. Clay, 14 East, 239; Bo- P. 104. 

denhara v. Purchase, 2 Bar. & Adol. 39. ( p ) Newsome v. Coles, 2 Campb. 617, and 

(n) Kilgonr v. Finlyson, 1 Hen. Bla. 155^ Wrightson and another r. Pullan and another, 

Abel r. Sutton, 3 Esp. Rep. 108; Watson, 1 Stark. 375; Ex parte Liddiard, 2 Mont. & 

209; Henderson and another'r. Wild, 2 Camp. Ayr. 87; 4 Dea. & Chit. 603, S. C. 


(1) Where a partnership note was made after the dissolution of a firm , by one of the late 
partners, accepted by the payee with a knowledge of the fact, and transferred by him in pay- 
ment of an antecedent debt , under an agreement that if the note could not be collected, he 
would be liable for a part of the original debt, it was held that an action on the note could not 
be maintained by the assignee against the partners. Bristol r. Sprague, 8 Wend. Rep. 423. 

The fact that sufHcient time to give public notice had not elapsed between the dissolution of a 
firm and the subsequent making of a note by one of the late partners, in the name of the firm, 
will not excuse the partners from their liability to pay such note in the hands of a bon& fide bold- 
er. Ib. 

It seems , that though a partner cannot, after dissolution, bind his co-partner to the payment of 
a debt by a note, yet he may liquidate a previous account, as by so doing be does not create a 
debt; that was previously in existence. M’Pherson t?. Rathbone, 11 Wend. Rep. 96. 

Where one of several partners, during the existence of tbe partnership, executed a note in the 
name of the firm for a partnership debt, but did not deliver it to the payee till after the dissolu- 
tion of tbe partnership, it was held that such subsequent delivery did not bind the partnership. 
Woodford et ux . v. Darwin, 3 Vermont Rep. 82. 

One partner, after the dissolution of the partnership, cannot charge the firm with any debt 
which they did not owe before the dissolution. Scott et al. v. Shepard et al , 3 Vermont Rep. 
104. 

Where O. and P. were partners in trade, and upon the dissolution, P. assigned for value, all 
bis interest in the partnership to 0-, a court of law will not permit P. by his mere declaration/ 
made after such assignment to defeat an action brought in their jointmamee. Owings & Piet v> 
Low, 5 Gill & John. 134. 
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III. Modes to prevent him from signing or negotiating securities in the name of the firm, 
oTbecom- and praying a dissolution (q). 

ntr . With respect to i that is a sufficient notice , the usual and most prudent 

What a course is to send circular letters or notices to all with whom the parties had 
sufficient dealings (r) 5 for it has been held, that notice in the Gazette is not sufficient 
Notice. against persons who were customers of the firm during the existence of the 
partnership, and that a particular notice should be given to each. Notice in 
the Gazette is not conclusive; and in one case Lord Kenyon left it to the 
jury whether it was probable that the plaintiff had seen the Gazette, itap- 
peanng that he lived m London, and took in two daily papers, but not the 
Gazette, and the jury found for the defende,u(»). Notice in the Gazette is 
a medium of knowledge, but not equivalent to actual knowledge(t). In an- 
other case Lord Ellenborough observed, that a man might be supposed to 
look into a Gazette for notices of dissolution, though he might not look there 
for carriers’ restrictive notices(w). But it appears to be clearly established, 
that notice in the Gazette is, at all events, sufficient against all persons who 
have not previously had transactions with the firm(x). And where after the 
actual dissolution of a partnership, duly notified in the Gazette, one of the 
parties accepted a bill in the name of the partnership firm, drawn after the 
dissolution, but dated before it, it was held that an indorsee, who took the 
bill without notice of the dissolution, could not enforce the bill against the 
other members of the firm, and a distinction was taken by the court between 
such case and the case of goods supplied after the dissolution of the partner- 
ship, but without notice, by a person who had been in the habit of supply- 
ing goods to the Jirm(y). 

Notice of the dissolution may be proved by means of an advertisement in 
[ *53 ] the public newspapers ; but it seems a newspaper, containing *such a notice 
cannot be read in evidence without previous proof either that the plaintiff 
read an impression of the same paper, or, at least, that he was in the gen- 
eral habit of reading the paper(z). And even proof of a party’s having 
taken in and read a newspaper for three years will not always suffice, since 
few people read all the advertisements (o). Evidence of the general notori- 


(o) Master v. Kirton, 5 Ves. 74; Ex parte 
Noakes, I Mont on Partn. 93; Ryan r. Mack- 
math, 3 Bro. C. C. 15; Newsome r. Coles, 2 
Campb. 619; Lawson v. Morgan, 1 Price, 303; 
and an/e, 49. 

In Hoalditch v. Nias, 8 Price, 689, where 
on a bill filed to obtain a discovery from a de- 
fendant proceeding at law to recover against the 
plaintiff the amount of a bill of exchange, whe- 
ther the defendant did not know that it was ac- 
cepted by one of the partners in the name of 
the firm for his own private debt, and for an in- 
junction to restrain further proceedings, and 
that the bill of exchange might be declared to 
be fraudulently accepted, and ordered to be de- 
livered up to be cancelled; to which the de- 
fendant, the plaintiff at law bringing the action, 
answered, that he had such knowledge — the 
court refused to grant an injunction to stay pro- 
ceedings, because there was a defence at law, 
but as there was a prayer for relief, requiring 
the bill of exchange to be delivered up to be 
cancelled, and as one of the defendants bad not 
answered, and there was a direct charge of 
fraudulent collusion in the bill , which was 
not suffici cnt b’ denied , they ordered the injunc- 


tion to stay execution. 

(r) See Jenkins v. Bliznrd, 1 Stark. 41S. 
(*) Godfrey r. Macauley, Peake, 155, n.; 1 

Esp R. 371,8. C 

(/) Per Lord Ellenborough, Williams P. 

Keats, 2 Stark. R 291. 

(«) Munn r. Baker, 2 Stark. R 255. 

( *) Newsome r. Coles, 2 Campb. 617; Gor- 
ham r. Thompson, Peake, 42; Graham r. 
Hope, id. 154; Fox r. Hanbury, Cowp. 449; 

1 Siderf. 127; Lesson r. Holt and others, 1 
Stark. 186; Jenkins and another r. Blizardand 
another, 1 Stark. 418; I Mont, on Partn. 105, 
106; Wright r. Pulham, 2 Chit. Rep. 121; 1 
Stark 375, S. C.; But see Williams v. Keats, 

2 Stark. R. 291; and in Godfrey r. Mucauley, 
Peake, 155, n.; 1 Esp. 371, it seems to have 
been considered that notice in the Gazette is 
very weak evidence, if it be not supported by 
proof that plaintiff saw the Gazette. Sec Stark, 
on Evid. part iv. 1078, 1079. 

(y) Wrightaon and another v. Pnllan and 
another, 1 Stark. Rep. 375, 376; 2 Chit. Rep 
121, S. C. 

(*) Jenkins r. Blizard, 1 Stark. 4 IS. 

(a) Rowley e. Horne, 3 Bing. 3; lOMoore, 
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ety of the fact of dissolution is not sufficient where no express notice has been III. Modes 
given, and no advertisement published in the Gazette(4)(l). But an alte- becom- 
ration in the printed checks is sufficient notice of a change in the firm of a * a ** 
banking-house to customers who have used the new checks (c). A reason- 
able notice must in all cases be given (d). Where a minute of an agreement 
between partners to dissolve the partnership, made in order to be advertis- 
ed in the Gazette, and signed by the parties, and attested, is produced in 
evidence to prove the dissolution, an agreement stamp is necessary (t) ; but 
a mere notice of dissolution, reciting the agreement, need not be stamp- 

«k/)- 

Where the plaintiff knew that the defendants intended to dissolve their 
partnership, and that they were actually carrying that intention into execu- 
tion, it was held to be incumbent on the plaintiff', who relied upon a subse- 
quent contract, to show that their intention had been abandoned (g) (2). 

The effect of a notice of dissolution may be done away with, if the party Com®. 
by any subsequent conduct induce the world or a particular person to sup- 
pose that the partnership still subsisted; as by interfering in the management Partner af- 
of the business, allowing his name to be used, or in any way authorizing the terwarda 
parties acting in the concern to make use of his name and credit (A). Where 
after the dissolution of a partnership between A. and B. and the advertise- 
ment of it in the Gazette, A. accepted a bill bearing date previous to the 
dissolution, for the accommodation of a third person, who indorsed it for val- 
ue, it was held that B. who permitted his name to remain over the shop in 
the Poultry, as a member of the firm, after the dissolution of the partnership, 
and notice of it, and indorsement of the bill, was liable as a partner to a 
bona fide holder (i). And if a party thus allow his name to be used he is 
liable, though the holder of the bill knew of the dissolution (j), as where af- 
ter the dissolution of a partnership, one of the partners informed the plaintiff 
of the fact, but added that his own name w as to continue for a certain time, 
and afterwards the plaintiff took from the other partner a note drawn in the 
partnership name, it was held that the plaintiff might sue both the partners 
on the note (A). 

% 

247, S. C ; bat that was the case of a carrier’s (/) Jenkins v. Bfizard, ! Stark. 418. 
notice limiting his responsibility. See Munn v. (g) Paterson v. Zachariah, 1 Stark. Rep. 71. 

Baker, 2 Smrk. 255. (X) See Newsome v. Coles, 2 Campb. 617; 

(b) Graham v. Thompson, Peake Ca. 42. Stark, on Evid. part iv. 1081. 

( c ) Bar foot and another v. Goodall and an- (i ) Williams r. Keats, 2 Stark. 291. 

other, 3 Campb 147. ( j ) Brown v. Leonard, 2 Chit Rep. 120. 

(cl) 16 Ves. 53. (£) Id. ibid. 

(0 May p. Smith, 1 Esp. Rep. 283. 


(1) The plaintiff sued on a promissory note given by one of two partners, in the copartner- 
ships name or £rm, after the dissolution of the partnership, but for a debt due by the copartner- 
ship, contracted during its existence. Here circumstances were held sufficient to support an ac- 
tion against both partners, as a paitnership contract; there being no evidence that the plaintiff* 
had special notice of the dissolution of the partnership, nor that notice thereof bad been generally 
givenin any Gazette, though it appeared to be af act well known in the neighborhood of the par- 
lies. Lamb v. Irby, 2 Brev. Rep. 490. }■ 

(2) Notice in the Gazette of the dissolution of a partnership, is sufficient to all persons who 
had no previous dealings with the firm. Lansing r. Gaine, 2 Johns. Rep. 300. Post, 52, note . 
Graves v . Merry, 6 Cowen, 701. But as to those with whom the firm has been in the habit of 
dealing, general notice of the dissolution is not sufficient. Actual notice must be shown; other- 
wise, as to the latter, the act of one of the former firm, in the partnership name, will bind all the 
former partners. Id. See Martin r. Walton, 1 M’Cord, 16, S. P. But the Duplication of notice 
m a Gazette taken by a bank, the holders of a promissory note, of the dissolution of a partner- 
ship, was held to be sufficient, though the defendant had had dealings with the bank. Bank of 
South Carolina v. Humphreys, 1 M’Cord, 388. 
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III. Mode> 

of becom- 
ing a Party- 
By Part- 
ner. 

Acts and 
Admissions 
of Partner 
after Disso- 
lution, bow 
far binding. 

[ *54 ] 


All P»rt- 

ners con- 
tinue liable 
after Dis- 
solution for 
Debts con- 
tracted 
during 
.Partner- 
ship- 


A retired partner may give authority by parol to a continuing partner to 
indorse bills in the partnership name, after the dissolution of the partnership. 
And where the retired partner stated, that he left the assets and securities of 
the firm in the hands of the continuing partner, for the purpose of winding up the 
concern, and that he had no objection to his using the partnership name; it 
was held, that the jury were justified in finding that the continuing partner 
had authority to indorse promissory notes, so left in his hands, in the part- 
nership nai ne(/). So * where by a deed of dissolution of partnership a pow- 
er was reserved to the remaining partners to use the name of the retiring 
partner in the prosecution of all suits, in an action in which judgment bad 
been obtained by all the partners before the dissolution, it was held, that the 
remaining partners had authority under that power to give to the defendant 
a note for the payment of sixpences under the Lords’ Act, on behalf of 
themselves and the retiring partner(m). But an express authority given to 
one partner after the dissolution of the partnership to receive all debts, ow- 
ing to, and to pay those due, from the partnership, on its dissolution, does 
not authorise him to indorse a bill in the name of the partnership, though 
drawn by him in that name, and accepted by a debtor of the partnership after 
the dissolution (n). 

If A. and B. being partners, dissolve their partnership, and in the deed 
of dissolution it be stipulated that A. shall receive all debts due to the firm, 
and afterwards C., a debtor of the firm, accept a bill of exchange drawn by 
B. for the amount of the debt due to the firm, such stipulation will afford 
no defence to an action by B. against C. on this bill of exchange, for either 
partner after a dissolution of partnership may receive debts due to the firm, 
notwithstanding such a stipulation in the deed of dissolution, and after a dis- 
solution of partnership either partner may give a release to a debtor of the 
firm(o)(l). 

An admission made by one partner, after the dissolution, relative to a 
previous partnership transaction, will affect the firm(p). But an admission 
of one partner in an answ er to a bill in equity is not admissible evidence 
against the rest (q). 


After the expiration or determination of partnership, all the partners con- 
tinue liable upon all bills and contracts, which existed at the time of the ex- 
piration of the partnership, and no stipulation in a deed of dissolution or oth- 
erwise between the partners themselves can alter or affect such liability (r). 
And a creditor of a firm does not discharge a retiring partner, by agreeing 
to carry the debt to the account of the remaining partners, and by taking 
their bill, and afterwards repeatedly renewing it($). But by a new express 
agreement for adequate consideration, there may be such a change of credit 
as completely to discharge a retiring partner (/). And if A. and B. being 


(/) Smith v. Winter, 4 Mee. & Weis. 454. 

(m) Burton v. Issitt, 5 B. & AI. 267. 

(n) Kilgour t*. Finlyson, 1 Hen. Bla. 155; 
Abel v. Sutton, 3 Esp. 108; ante , 29, 30. And 
see per Abinger,C. d., and Parke, B., in Smith 
u. Winter, 4 M. & W. 454, 461, 462, post, 
819(5). 

(o) King v. Smith, 4 Car. & P. 108. 

(p) Wood (?. Braddock, 1 Taunt. 104; Hal- 
fday r. Ward, 3 Campb. 32; aliter in the case 


of part-owners of a ship, Jaggers v. Binning** 1 
Stark. 64; Hooper r. Lusby, \ Campb. 66. 

( q ) Hooth v. Quin, 7 Price, 198. 

(r) 6 B & C. 196; 2 B. & AI. 210; S ft. 
611. See further, 1 Chit. -PI. 6th ed. 47, 48. 

(*) David v. Ellice, 5 Bar & C. 196; and 
see Kirwan v. K invan, 2 C. & M. 617 ; 4 Tyrw. 
491, S. C. 

(!) See caaes Chitty on Pleading, 6th edit. 
47, 48. 


(1) Aft«r the dissolution of a partnership, no one of the partners is at liberty to use the social 
name so a* to bind the others. Offat v. Breedlove, 4 Miller's Louisiana Rep. 31. 
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partners, A. retires, and B. continues the business having the partnership III. Mode* 
effects, and G\, a creditor, being told by B. that he must look for payment ? f b€ f 0, «- 
to him alone, draws a bill of exchange on B. for his debt, and on the bill 3 } Part - 
being dishonoured gives B. time to pay; these facts raise a question for the ner. 
jury whether there was not an agreement between B. and C. that C. should 
accept B. as his sole debtor, and should take the bill of exchange from him 
alone, by way of satisfaction for the debt due from both; and if the jury . 
find that there was such an agreement, it will, coupled with the receipt of 
the bill from B., be a good defence by way of accord and satisfaction, in an 
action by C. against A. and B. jointly (u). 

# So if upon the formation of a partnership it is proposed that a separate [ *55 J 
debt of one partner shall become a joint debt from the firm, to which the 
creditor assents, by drawing bills which are afterwards dishonoured, and by 
transferring the accounts, the debt is not separate but joint(r). 


Bankruptcy in general operates as an immediate dissolution of a part- Thirdly , 
nership from the time of the act of bankruptcy, from w hich the assignees of Dissolution 
the bankrupt and the solvent partners become tenants in common of the ^/dey^ 
partnership property (y); and after such act the bankrupt cannot, even before and what 
the issuing of the commission and the consequent notice to the world, in- Acts of 
dorse a bill so as to transfer any interest therein(z), unless under theprovi - afterward* 
sions of the recent Bankrupt Jlct(a), And even the solvent partner cannot, bind. 


(tt) Thompson v. RercivnJ, 3 Nev. & M. 
167; 5 Bar. &. Ad. 925, 8. C. ; et per curium , 
“The cases of Lodge v. Dicas, (3 Bar. Sc Aid. 
611,) and David v. Ellice, (7 Dowl. & Hy. 
690; 6 Bar. & Cres. 196, S. C. ) are said to 
be authorities against this view of the law. In 
the former, however, no new negotiable secu- 
rity was given, nor does the difference between 
the joint liability of two, and the separate lia- 
bility of one, .appear to have been brought umlei 
the consideration of the court. In the latter 
no bill of exchunge was given; and that deci- 
sion on consideration is not altogether saiisfac 
tory to us. We cannot but think that there was 
abundant evidence in that case to go to a jury 
(and upon which the court might have decided ) 
of the payment of the old debts by Inglis, El- 
lice & Co. to the plaintiff, mid a new loan to 
the new firm; which might have been as well 
effected by a transfer of account , by mutual 
content , at by actual payment of money,'* 

(a.) Ex parte Whitmore, 3 Mont. & Ay. 627. 
(y) Fox ». Hnnbury, Coup. 449 
(*) Thomason v. Frere, 10 East, 419. Tho- 
mason, Underhill and Guest, were partners in 
trade at Birmingham, and being indebted to the 
defendants to the amount of 1900/ and credi- 
tors upon Gamble and Co. for 1450/. Un- 
derhill and Guest, on the 11th of October, 
1807, without the knowledge of Thomason, 
who was then abroad, indorsed to the defend- 
Mts a bill drawn by Thomason, Underhill 
and Guest, upon and accepted by the agents 
of Gamble and Co. for this 1450/. Under- 
bill and Gnest had, on the 7th of October, 1907, 
committed acts of bankruptcy, upon w hich sep- 
arate commissions issued on the 19th. Tire 
bill for 1450/. became due on the Gth Decem- 
ber, and was then paid. And to recover this 
jjjney, the present action was brought by 
Thomason and the assignees of Underhill and 
Guest. The house of Thomason, f T ndcrhill and 

9 


Guest, was still indebted to the defendants be- 
yond the amouut of the sum now sought to be 
recovered. The plaintiffs were nonsuited by- 
Grose, J. But on a rule nisi for n new trial, 
the court ( Lord Kllenborough absente) held 
that the indorsement having been ma le after an 
a r t of bankruptcy j though before the issuing of 
the commission, and though for the purpose of 
paying n partnership debt, was invalid, and 
they inclined to think that this action being 
brought to recover the money received on the 
bill, which had been thus wrongfully indorsed, 
the defendants bad no right to set oil’ tl.eir de- 
mand upon the firm against this claim by Thom- 
ason and the assignees Rule absolute And 
see Burt r. .Moult, 1 C. & M. 525. There, 
one of the partners, after committing an act of 
bankruptcy, handed e ver a bank post bill and 
some silver to the agent of the drawer of a bill 
of exchange, accepted by the partners, and 
which was just about to become due, for the 
purpose of protecting such bill Sueh banding 
over was found to be a fraudulent preference, 
and to have been in contemplation of bankrupt- 
cy. On the same day, but a few hours later 
than the time of handing over the note and mo- 
ney, the other partner committed an act of 
bankruptcy. It was held, that the act of the 
partner who had committed the act of bank- 
ruptcy before he had banded over the property 
was not hireling, and that the assignees of the 
two partners might recove? the value of the 
property. See also Ramsbottoin r. Lewis, 1 
Uuuipb. 279, and more fully, post, Ch. VI. 
But si c Lacy r. Woolcot, 2 Dowl. & R. 458; 
Smith r. J)o Witts, 2 Dowl. R. 126; and 6 
Geo. 4, c. 16, s. 92 y;os/,Ch. VI. s. i. “ Trans- 
fer — By whom ** 

( a ) 6 Geo. 4, c. 16, s. 92; and see 2 & 3 
Viet. c. 29; Harvey v. Cricket, 5 Maule & 
8el. 336; post, Ch. VI. s. i. “ Ti'ansfcr — By 
whom.** 
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m. Modes after such act of bankruptcy, in the name of the former partnership, transfer 
of becom- a bill belonging to the same(6), unless where the partners held the bill as 
P»rt?. trustees, and had no beneficial interest, in which case both, or one of them, 
By Part- might, perhaps, notwithstanding the act of bankruptcy, legally indorse(c). 
Mr * Bjt although an act of bankruptancy committed by one of several partners so 
far determines the partnership as to prevent either the bankrupt or solvent 
partner from disposing of the partnership property by the indorsement of a 
bill or note, yet if the bankrupt accept a bill in favour of a bona fide holder, 
in the name of the firm, though not for a previous partnership debt, his part- 
ner will be liable as acceptor; for though in law the partnership is dissolved, 
r #50 ] yet in fact they both continue to *appear ostensibly to the public as partners; 

and, therefore, an innocent holder may sue the solvent partner(d). So, « 
fortiori , the solvent partner may, after a secret act of bankruptcy, commit- 
ted by his co-partner, render the firm liable by accepting a bill for a pre- 
vious partnership debt ; and if the solvent partner should afterwards also be- 
come bankrupt, the innocent holder will be entitled to prove against the joint 
estate(e). In the case of a solvent partner, therefore, as soon as he is aware 
of the act of bankruptcy of his partner, or of his insolvency, and apprehends 
that he will issue or negotiate bills, he should file a bill for an injunction, 
and give as general and particular notices of the facts as the nature of the 
case will admit. 


fourthly, The death of a party is in general a revocation of all Express and implied 
Dissolution authorities given by him, and dissolves the partnership, though it were fora 
of Partner- term 0 f y ea rs, unless there be an express stipulation to the contrary(/); 
*D§oUl but in equity the assets of the deceased partner are chargeable, and even a 
judgment against the survivors does not extinguish the liability of such as- 
sets (gO- Where A. being a member of a partnership consisting of several 
individuals drew a bill of exchange in blank in the partnership firm, payable 
to their order, and having likewise indorsed h in the partnership firm, deliv- 
ered it to a clerk to be filled up for the use of the partnership, as the exigen- 
cies of business might require, according to a course of dealing in other in- 
stances ; and after A.’s death, and the surviving partners had assumed a new 
firm, the clerk filled up the bill, inserting a date prior to A’s death, and sent 
it into circulation ; it was held that the surviving partners were liable as 
drawers of the bill to a bona fide indorsee for value, all hough no part of the 
value came to their hands(A). And if one of four partners die, and the sur- 
viving partners compromise , and obtain bills or notes as a security for a 
debt due to the original firm, and become bankrupt, such bills or notes are, 
by reputed ownership, distributable amongst the creditors of the three(t). 


(6) Raioebottoro r. Lewis. I Cumpb, 279; 
Abel r. Sutton, 3 Esp. R. 110. 

(c) Ramabottom v. Cator, 1 Stark. Rep. 
228; post, Ch. VI. •. i. “ Tranxfer-By whom.” 

(d) Lacy v. Woolcott, 2 Dowl. & R. 458; 
Ex parte Robinson, 1 Mont. & Ayr. 18, infra . 
Ano aee 6 Geo. 4, c. 16, a. 82; post , CU. Vi. 

i. “ Transfer — By whom ” 

(t) Ex parte Robinson, 1 Mont. & Ay. 18; 
8 Dea. & Chitty, 876, S. C. See the elabo- 
rate judgment oi Brougham, C., overruling the 
decision of the Court of Review, Ex parte El - 
/w, in the same matter, Mont. & B. 249; 2 
De*. & Chit. 565, S. C. And quart sound- 
nesa of the distinction between the indorsement 
And acceptance of a bill by the solvent partner. 

if) Crawford v. Hamilton, 8 Madd. 251; 
Crawaha? t- Mauls, 1 Swanst 509. 


(g) Jacomb r. Harwood, 2 Ves. 265; Dan- 
iel v. Crons, 3 Vcs. 277; Devnynes r. Noble, 
1 Mer. 616; ante f 42, note (r/). 

(A) Usher and another r. William Pioneer 
and another, 4 Campb. 97. Lord Ellenborougb 
said, that this case came within the principle 
of Russell r. Langstaft*, Doug). 531, th..t tbe 
power must bo considered to emanate from tbe 
partnership, not from the individual partner; 
and that therefore after hid death, tbe bill might 
still be filled up so as to bind the survivors to 
pay the bill in the hands of a bona fide holder. 

(«) Ex parte Taylor, Mout. R. 240. But if 
a firm is possessed, as mortgagees, of real es- 
tate, which, after the death of one member, 
remains in the possession of the survivors, it * 
not in their reputed ownership, id. ib. 
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4. How Partners should Sign. — Wherever the law is silent as to the ex- in. Modas 
tent of the above custom, it should seem that evidence of the usage of mer- b**®- 
chants is admissible , but not otherwise (k); and therefore where two persons jjyVarf- 
who were not partners drew a bill on A. B. payable to their order, and ner. 
separately signed it, not in the name of any supposed firm, and only one of 4 
them indorsed it with bis own name; in an action at the suit of an indorsee Evidence 
against A. B. the acceptor, Lord Mansfield, on a new trial, admitted evi~ M toCne- 
dence to prove , that by the universal usage and understanding of # all the mer- Mer C h ailtB 
chants and bankers in London the indorsement was bad, because not signed a* to Part- 
by both the payees; and accordingly the defendant had a verdict, notwith- w ad- 
standing it was insisted that the validity of the indorsement was a question of ^3 ^' 
law, and although the Court of King's Bench, on the motion fora new trial, Partner » 
bad previously declared their opinion in the same cause, that when a bill goes aretorign 
out into the world, the persons to whom it is negotiated arc to collect the j^ u and 
state and relation of the parties from the bill itself; and that if they appear J- #57 ] 
on the bill as partners, it would be of less public detriment to subject them to 
the inconvenience of being treated as such, than to permit them to deny that 
they are so; and that persons by making a bill payable to their order, render 
themselves partners as to that transaction (/) (1). 

With respect to the mode in which a bill should be drawn , accepted or 
indorsed , by or on behalf of several persons, it has been laid down that should m 
whenever a person draws, accepts, or indorses a bill for himself and partner, general 
be should always express that he does so “/or himself and partner ,” or 
subscribe “ both the names ' 1 or u the name of the firm , 11 and that other- 
wise it will not bind the partner(m) (2). 

But in general when the name of one partner only appears on the bill or 
note, and not a co-partnership name or firm, his co-partners will not be 
chargeable upon the instrument, though in fact made or accepted for part- 
nership purposes ; and therefore where the plaintiff declared on a note made 
by T. W. in his own name as on a note made by T. W. and It., and of- 


{k) Edie r. East India Company, 2 Bnrr. 
1216, 1221; 1 Bla. Rep. 296,8. C. 8ee Phil- 
lips on Evid, 2d edit. 434, 436, 436; Holt, C. 
N. P. 98, 99, in notes; Mitchell v. Baring, 10 
B. Sl C. 4; 4 Car. & P. 35; M. & M. 381; 
Chit. jnn. 1454, 8. C. 

(/) Carwick r. Vickery, Doug. 653, std 


qucere. 

(m) Pinckney r. Hall, 1 Salk. 126; Lord 
Rnytu. 175, 8. C.; Carwick v. Vickery, 
Dougl. 653; Smith v Jarves, Lord Raym. 
1484; The King r. Wilkinson, 7 T. R. 16 6; 
Men* r. Humphrey, 8 T. R. 25; Lepine v. 
Bay ley, id. 325; VVatson, 214. 


(1) If the directors of a turnpike company become the drawer and indorsers of a note, on 
which money is borrowed for the use of the company, and applied to the payment of its debts, 
the? •re, in the absence of any especial agreement, mutually responsible for contribution in case 
of loss, if payment be made by one, whether by compulsion or voluntarily. Slaymaker v. Gun- 
dacker’s executors, 10 Serg. & Rawle, 75. 

If two persons indorse a note in virtue of a mutual understanding with each other, to lend their 
names for the accommodation of the maker, evidence may be left to the jury of such mutual un- 
derstanding or agreement. Love r. Wall, 1 Hawks, 313. 

One joint indorser who has paid the whole amount of a note negotiated at bank, cannot recover 
from another joint indorser his contribution, without provingthe insolvency of the drawer. Pear- 
son v. Duckham, 8 Lift 386. 

(2) An authority to one partuer to sign notes in the partnership name, for debts of the firm, 
may be inferred from such circumstances as will raise a reasonable presumption of the ussent of 
the other partners. Graves v. Merry, 6 Cowen, 701. See Manufacturers’ & Mechanics’ Bank 
v. Winsbip, 5 Pick. 11. It is a well settled rule, that if a bill be drawn by one partner in the 
name of the firm, or if a bill be drawn on the firm, by their partnership name, and be accepted 
br one of the partners, all the partnership are bound; although the consent of the other partners 
Mould not be obtained, or should be withheld. Le Roy v. Johnson, 2 Peters, 197. See Smith 
v - Lnsber, 6 Cowen, 688. Cumston v. M’Nair, l Wend. 457. 
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HI. Modes fered to prove that they were jointly indebted, and that they gave the note 
of becom- f or that debt, he was nonsuited, on the ground that this was a separate secu- 
mgaParty. though for a joint debi(/i). And it was held in Ex parte Eroly(o),and 
n / r . in Einly r. Lye(p), that the indorsement of one partner alone does not make 
the firm liable on the bill, although the money thereby raised may have been 
applied to partnership purposes, if the indorsement cannot be treated as the in- 
dorsement of the firm, and though the latter might be liable to be sued as for 
money lent(^). »So where A. and B. were in partnership, B. being a secret 
partner, and A. on the partnership account drew' bills in his own name only 
(and not in any partnership firm) on B., w ho accepted them; it was held on 
the barikruptcy of A. and B. that the holder of these bills, who was igno- 
rant of the partnership, was not entitled to prove them against the joint estate 
of A. and B. and the separate estate of B. but that he was entitled to prove 
them against the separate estates of A. and B.(r). But on the other hand, 
it is clear that a Jirm consisting of several persons may carry on business 
in the name of an individual partner, (just as much as they may adopt a 
fancy name, or the comprehensive word 14 company”), and then the whole 
firm will be bound by an indorsement made by him in his own name only($); 
and therefore in a recent case, where Crowder, Clough and Perfect, carri- 
ed on business in partnership, under the name and firm of 44 Crowder , 
Clough and Co.” as factors and commission merchants in England, and in 
America in the name of Clough only; and Clough in America, on a trans - 
[ 1 action connected with the partnership in America, indorsed * bills in his own 

name only, it was holden that such indorsements must be considered as an 
indorsement by the firm, and that they were liable as indorsers on those 
bil| s(/). 

On the other hand it seems that a partner has no power to give a joint and 
several promissory note, so as to bind his co-partner to be sued separately. 
At least when a joint note has been given and signed, lie cannot atierwards 
without express consent insert the words, 44 or severally,” xo as to alter the 
liability of his partner(ti). 

If a factor of an incorporated company draw' a bill on such company, 
and one member accept it, the acceptance will not hind the company, be- 
cause it is a private act of the party, and not a public act of the company; 
and on the same principle, il several persons, each in his individual capacity, 
employ one factor, and he draw a hill on all of them, and one accept it, the 
acceptance will not bind the rcsl(j*). 

If a hill be directed unto two or more persons, not partners, in these terms, 
44 To Mr. R. A. and Mr. B. Merchants, in London ;” in this case, it is 
said, that A. and B., not being partners, ought both to accept the bill, and 
that if one refuse, the bill must he protested for want of acceptancc(y)- 
But it has been recently determined, that where a hill is drawn upon a firm, 
and one partner writes 44 accepted ” and adds only his own name, it will bind 


(n) Siffkin r. Walker, 2 Cninpb. 307. 

(o) Ex parte Emly, 1 Rose, 61. 

(p) Emly v. Lye, 15 East, 7; Kilgour r. 
Einlyson, 1 lien. B!a. 156. 

(q) Id. Ibid.; Denton t?. Rodie, 3 Camph. 
498; post, 69, note (/); Ex parte Boletho, 1 
Bing. 100 . 

(r) Ex parte Husbands, 2 G. & J. 4. 

(s) Ex parte Boletho, Buck, 100. As ex- 
plained by Bayley, B. in Wintle r. Crowthcr 


and another, 1 Tyrw. R. 214; and see Lloyd 
r. Ashby, 2 B. & Ad. 29; ante , 43, n. (/)• 
(/) i?outh Carolina Bank t\ Case, 8 Bar. Si 
Cres. 427; ante, 43. 

(u) Perring r. Ilone, 4 Bing. 32, ante, 46* 
note (g). 

(*) Bui. i\. P. 270; Mar. 2d edit. 16; 
Beawes, pi. 22S; Molloy, b. 2, c. 10, a. 18. 

( y ) Marius, 1 6 ; and see Carwick c. Vickery, 
Doug]. 653; Bavl. 55. 
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the firra(z) if they were in partnership at the time of the acceptance(a). And III. Mode* 
where A., B., and C\, being in partnership, A. drew a promissory note, and 
signed the same with his own name only, but prefixing to his signature “ for A., jjyVar/- * 
B. and Co.,” thus — “ Sixty days after sight I promise to pay Lord G. or ner . 
order 200/. value received, for I. M., T. W., and I. S. — J. M.” Lord 
Ellenborough held this sufficient to bind the firm, and made it a joint or seve- 
ral note(6). And where a promissory note, beginning u I promise to pay,” 
was signed by one member of a firm for himself and his partners, it was held 
that the party signing might be sued separately upon the note, or they might 
be sued jointly (c). But if a promissory note appear on the face of it to 
be the separate note of A. only, it cannot be declared on as the joint note 
of A. and B. though given to secure a debt for which both were liable (rf) - 
And where one of two partners drew *bills of exchange in his own name on- [ *59 ] 
ly, and got them discounted, and applied the proceeds to the partnership ac- 
count, it was held, that the party advancing the money had no remedy 
against the partnership, either upon the bills so drawn by the single partner, 
or for money had and received through the medium of such bills(e), though, 
in a subsequent case, it appearing that all the partners had caused such bills 
to be issued for the purpose of raising money for the firm, they were held 
liable to be sued by the persons who discounted the hills for the money as 
lent , and for interest f/). 

We have seen that unless there is a partnership in trade , there is no im» How *eve- 

* ral Per. 

(d) Siffkin r. Walker and another, 2 Camp. not 
308; Emly v. Lye and another, 15 East, 7. £artnere ® 

(e) Emly r. Lye and another, 15 East, 7. ir . e * aro 
(/) Denton r. Rodie and another, 3 Campb. 10 #, 8 n * 

433. Per Lord Ellenborough, “ I think this 
case is distinguishable from Emly v. Lye. Here 
I conceive the partner in America had authority 
from the two others to raise money for the use 
of the firm, and money was accordingly raised 
from the plaintiffs upon these bills in pursuance 
of such authority. The transaction is a loan 
rather thnn a discount. I. B. Clough was sent 
out to America to manage the business of the 
house there, and to procure homeward invest- 
ments; the shipments from this country did not 
form an adequate fund for that purpose. He 
says himself that he had a carte blanche as to 
the means he should adopt; he accordingly raises 
money, for which he gives, as security, bills of 
exchange, drawn in his own name, upon the 
house. They know and recognize this mode of 
dealing; they regularly accept and pay the bills 
so drawn, till the time of their failure; there- 
fore, although I cannot say they are jointly lia- 
ble upon the unaccepted bills , I think they are 
jointly indebted to the same amount, as for mo- 
ney lent , or money had and received.' * It was 
then suggested, that the plaint ills, upon this sup- 
position, could not claim interest; but Lord El- 
lenborough thought, that from the course of deal- 
ing, the plaintiffs were entitled to interest , al- 
though they did not recover upon the written 
securities. Verdict accordingly. Sed qncere as 
to the liability for money lent. A discounter of 
a bill cannot treat it as a loan, so far as to call 
on one whose name is not on tbe bill, but is con- 
fined to those whose name« are on it. Per Bay- 
ley, B. in Thickncsse v. Bromilow, 2 C. & J. 

425, 432. 


(i) Mason v. Rumsey, I Campb. 3S4. A 
bill was drawn on “ Messrs. Rumsey and Co.” 
and T. R. Rumsey, jun. wrote upon it, “ Ac- 
cepted, T. Rumsey, sen.” The present ac- 
tion was defended by T. Rumsey, jun. who 
contended, that even if he were a partner 
(which he denied) this acceptance would not 
bind him. It was contended, that if u hill he 
drawn upon a firm, it must be accepted in the 
name of the firm, or by one partner for himself 
and his co-partners, otherwise the holder might 
protest the bill as the mere signature of a single 
partner was binding only upon himself Lord 
Ellenborough — There is no foundation for the 
doctrine contended for; this acceptance does 
not prove the partnership; but 'if the defend- 
ants were partners, they are both bound by it. 
For this purpose, it would have been euough if 
the word ” accepted ” had been written on the 
hill, and the effect cannot be altered by adding 
“ T. Rumsey, sen.” If a bill of exchange is 
drawn upon a firm , and accepted by one of 
the partners , he must be understood to exercise 
his power to bind h*s co-partners and to accept 
the bill according to the terms in which it is 
drawn. The plaintiff had a verdict. 

(a) Dolman c. Orchard and others, 2 Carr. 
& Pa. 105. 

{b) Lord Galway r. Matthews and another, 

1 Campb. 403; 10 East, 264,8. C. but not the 
same point And see Sini h v ■ Jarves, 2 Lord 
Raym. 1484. 

(c) Hall o. Smith, 1 Barn. & Cres. 407. 
The form of the note was, “ I promise to pay 
the bearer, on demand, 1/. value received For 
w. S., W. P. 8 , and W. R. T.— W. S.” 2 
Bowl. & R. 534, s. C. And see March r. 
Ward, Peake, R. 130. Clark v. Blackstock, 
Holt,C. N. P. 474. S. P. and other cases, post, 
Ch. Xfl. *. jv. “ Promissory Notes,” &c. 
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III. Mode* plied authority for one owner or party to sign a bill or other negotiable in- 
of becom- strument for liis co-owner, and yet there may be many cases in which per- 
sons ma y> f° r a particular purpose, or in the execution of a trust, or otber- 
n*r. wise be jointly interested in such securities; in these cases, unless an ezprtss 
authority be given, all must separately sign their names whether as drawers 
(g), acceptors (A), or indorsers(t). Thus, if three assignees of a bankrupt 
deposit money in the Bank of England, they not being partners in trade must 
all draw checks to draw it out, though where one of them has absconded, a 
court of equity will order the Bank to pay checks drawn by the other two 
(k). So if a bill be drawn upon several persons not in partnership, each of 
them should accept, and an acceptance by one will bind himself only (/); so 
if a note be payable to A. B. and C. or order, they not being partners, all 
of them must indorse(m). If a note begin 44 I promise to pay,” and be 
signed by two persons, it may be treated as joint or several (n), and requires 
only one stamp if it were the original contract that all should join(o). So 
if a note is payable to two joint executors, it was held, in America, that one 
of them cannot transfer it by bis separate indorsement (p). 

The giving time to, or taking security from, one of several acceptors of a 
bill or makers of a note, whether or not general partners, will not discharge 
the other’s liability. The law on that subject, however, will be more pro- 
perly considered hereafter. 

6 One *5. When one Partner cannot sue Co-partner . — It is a general rule that 
Partner one partner cannot sue his co-partner at law for any debt or demand towards 
cannot we w hj c h he himself must ultimately contribute^) ; and, therefore, if oneofsev- 
“p|lj er 0D eral co-partners obtain possession of a bill drawn, accepted, or indorsed by 
drawn, &c. another partner, for the purposes of the firm , he cannot sue the firm or any 
in the member thereof upon the same(r). Therefore, where a member of a com- 
Sdpfirm pany, for the purposes thereof, drew a bill in his separate name on a debtor 
< p >. to the firm, and indorsed it to an agent of the company, and the latter in- 
[ *60 ] dorsed it to another member of the company who had a claim on the com- 
pany to a larger amount, it was decided that the latter could not sue the draw- 
er, because he being a partner with such drawer would be liable over for con- 
tribution^). So where the plaintiff, a holder of shares in a washing conipa- 


(tr) Ex parte Hunter, 2 Rose, 363. 

(A) Bui- N. P. 270. 

(i) Carwick v. Vickery, Dougl. 653; ante, 

67, 58. 

(A) Ex parte Hunter, 2 Rose, 363. 

(/) Bui. N. P. 270. In the case of two joint 
traders, an acceptance by one will bind both, 
but if ten merchants employ one factor, and he 
draws a bill upon all of them, and one of them 
accepts it, this shall bind him and not the rest; 
Mar. 2d edit 16; Beawes, pi. 228; Molloy, b. 
2, c. 10, a. 18. 

(m) Carwick v. Vickery, Dough 653; ante , 

68, note (y). 

(«) March r. Ward, Peake R. 130; Clerk 
t. Blackstock, Holt, C. N. P. 474. 

(o) Clerk r. Blackstock, Holt, C. N. P. 474; 
and see Ex parte White, 2 D. & C. 334, yo*t. 


Cb. V. s. v. 

(p) Smith r. Whiting, 9 Mass. R. 334. 

(») But see as to members of banking co- 
partnerships, 1 & 2 Viet. c. 96, continued by 2 
k 8 Viet. c. 68, pott. Regulations affecting 
Banking Companies; see also 7 Will. 4 & 1 
Vic c. 73, *• 3, as to Trading and other Com- 


panies hnving Letters Patent under that net. 

(q) See in general Holmes r. Higgins, 1 Bar. 
& C. 74; Teague r. Hubbard, 9 Bar. & C. 
345; 2 Man. & Kv. 369, S. C.; 1 Chit, on PI 
6th ed. 39 to 41. 

This general doctrine, that one partner can- 
not sue his co-pnrtner for any debt towards 
which he himself must ultimately contribute, 
was carried still further in another cose, where 
the plaintiff, an attorney, and B. and C the de- 
fendants, had been members of a trading com- 
pany; and nflcr the dissolution of it, B. and C. 
were sued bv the creditors of the company, 'and 
they retained the plaintiff as their attorney to 
defend the action; and in the course of making 
that defence a bill of costs was incurred, and it 
was held that as the plaintiff, as a member of 
that company, would be jointly liable to contri- 
bute to the expense of defending those actions, 
he could not maintain ony action against B. and 
C. for his bill of costs; Mtlburn v. Codd and an- 
other, 7 B. & C. 419. 

(r) Teague r. Hubbard, 8 Bar. & C. 345; 
Neale v. Sir T. Torton, 4 Bing. 149. 

00 Teague r. Hubbard, 8 Bar. & Cres. 345; 
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ny, draw bills on the directors of the company for goods furnished by him III. Mode* 
and his brother, and the bills were accepted ‘‘for the directors ” by the secre- becom- 
taryofthe company, who had authority to accept bills drawn by the plain- *part? 
tiff’s brother, it was held that the plaintiff could not recover on these bills ner. 
against the company (/). 

But if one partner draw on the other partners by name , or on one or more when one 
of them, and the drawees were individually to accept, as a mode of paying Pwtner 
him a sum of money as his share, or otherwise due to him, such drawer 
might recover against them, because by such an acceptance a separate right 
is acknowledged to exist(ti). Such or a similar transaction would be equiv- 
alent to an account stated and a specific sum found due, in which case one 
partner may sue his co-partner at law for the araount(to). If a member of 
a joint stock company advance money to *the directors of the company, [ *(5l ] 
knowing that it is to be applied in taking up a bill of exchange to which such 
directors have become a party for the purposes of the company, it is a ques- 
tion for the jury whether the member advanced the money pn the credit of 
the company at large, or on that of the directors individually (x). 


6 . When Partners affected by the Promise of a Partner . — It has been 6 . How 
laid down as a general position that there is not any instance in which a per- 
son has been allowed as plaintiff in a court of law to rescind his own act, one^Jt- 
on the ground that such act nvas a fraud on some other person, whether the ner will 
party seeking to do this has sued in his own name only, or jointly with such F € j^ ce 
other person. Therefore where A., B. and C. carried on trade in partner- 
ship, and A. was also in partnership with D.; and A. being indebted to the inter st. 
firm of A., B. and C., before the dissolution of that partnership, unknown 
tQ D., indorsed a bill and paid over money (belonging to A. and D.), in 
discharge of the private debt due from A. to A., B. and C.; and immedi- 
ately afterwards indorsed the same bill to a creditor of the firm of A., B. 
andC.; it was held, the partnership between A., B. and C. having been 
dissolved, that A. and D. could not maintain trover against B. and C. for 
the bill, nor assumpsit for the money paid by A. out of the funds of A. and 
D. to A., B. and C., in discharge of his private debt: and A. and D. hav- 
ing afterwards become bankrupt, it was also held that their assignees could 
not maintain such action (y). And if one of several partners has promised 


2 Man. & Ry. 369, 8. C. It was alto held, 
the acceptor having become insolvent before the 
bill became due and the drawer having receiv- 
ed from him ten shillings in the pound upon the 
amount of the bill by way of composition, that 
the plaintiff could not recover the sum so receiv- 
ed by the drawer, because that money must be 
taken to bnve been received by hiui in his cha- 
racter of a member of the company, and not on 
bis own account 

(0 Neale a. Sir T. Tarton and others, 4 Bing. 
149; 12 Moore, 365, S. C. Per Best, C. J. 
“ It may be admitted , that if a partner were 
to draw on other partners by name , and they 
*xre individually to aceept, he might recover 
against them , because by such an acceptance a 
separate right is acknowlsdged to exist . But 
that is not the case here, for the bills are drawn 
on the directors of the company, and accepted 
for the directors. They are the agents qf the 
company, and accept aa agents of the company. 
The ease, therefore, is that of one partner draw- 


ing on the whole firm, including himself. There 
is no principle by which a man can be at the 
same time plaintiff and defendant. We are 
clearly of opinion, that these bills being drawn 
on the directors, are in effect drawn on the com- 
pany, of which the plaintiff is birhself a mem- 
ber. He cannot be at the same time drawer and 
acceptor, and the rule therefore which has been 
obtained for entering a nonsuit most be made 
absolute.” 

(u) Per Best, C. J. in Neale v . Sir T. Tnr- 
ton and others, 4 Bing. 149, last note. 

{w) Foster r. A Hanson, 2 T. R. 478; Fre- 
mont v. Coupland, 9 Moore, 819; 8. C. 2 Bing. 
170; Coffee v . Brian, 10 Moore, 841; 8. C. 8 
Bing. 55; Boville r. Hammond, 9 D. & R. 186; 
8. C. 6 Bar. & Cres. 149; Rackstraw v. Imber, 
Holt, C. N. P. 868; I Chitty on Pleading, 6th 
edit 89, &c. 

(x) Colley v. Smith, 2 Mood. & R. 96. 
The plaintiff had a verdict 

(y) Jones v. Yates, 9 Bar. & Cres. 588. 
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III. Mod«s to provide for a bill, or any one of the firm has no title to recover, the firm 
of becora- can not sue in breach of such promise; and therefore if A. draw or cause a 
ing a Party. lQ ^ ( j rawn? accepted, or indorsed for his accommodation, and indorse 
By Part - or cause it to be transferred to himself and partners, they cannot sue the 
ntr. party who so signed for accommodation (z) ; and where A. and B. requested 
C. to accept hills for their accommodation, and A. being with two others, 
executors, and trustees for infants, discounted the bills out of funds in his 
hands as such executor, it was held that the executors, in conjunction with 
A., could not sue G\, and a perpetual injunction was granted. 


II. Public Regulations affecting Corporations and Co-part- 
nerships. 


II. Public 
Regula- 
tions af- 
fecting 
Corpora- 
tions and 
Co-part- 
nerships. 
Banking 
Compa- 
nies (6). 

7 Geo. 4, 
c. 46. 

[ *62 ] 

II. Public 
Compa- 
nies. 


We have already partially considered how far corporations and companies 
are, in favour of the Bank of England, prohibited from being parties to cer- 
tain bills of exchange and notes(o). It may now be expedient to notice 
more fully the recent acts for the protection of the Bank of England, and to 
point out how far the members of corporations and co-partnerships may be 
liable for each other’s acts, and how they are regulated. 

The 7 Geo. 4, c. 46, intituled, “ An act for the better regulating copart- 
nerships of more than six persons as bankers in England, and for amending 
the Act 39 & 40 Geo. 3, c. 28,” legalizes corporations and copartnerships 
of more than six persons for the purposes of banking, and ^authorises them 
to make and issue their bills and notes at any place exceeding sixty-five miles 
from London , payable on demand , or otherwise , at any place also exceeding 
that distance; and to borrow , owe, or lake up, any money on any such bills 
or notes; but provides that such co-partnerships shall have no place of 
business as bankers(d) within that distance; and that every member shall be 
liable for the due payment of all bills and notes issued, and for all monies 
which shall be borrowed, owed, or taken up by the co-partnership, such per- 
son being a member at the date of the bill or note, or becoming or being a 
member before or at the time of the bill or note being payable, or being such 
member at the time of the borrowing, owing, or taking up any money on 
such bill or note by the co-partnership, or while any sum on any bill or note 
is owing or unpaid; or at the time the same became due from the co-part- 
nership, any agreement, covenant, or contract, to the contrary notwithstand- 
ing^). The 3 & 4 Will. 4, c. 98, intituled, u An Act forgiving to the 
Governor and Company of the Bank of England certain Privileges, for a 
limited period, under certain conditions,” after continuing to the Bank of 
England the exclusive privilege of banking upon the conditions therein men- 
tioned, enacts (s. 2.) that during the continuance of the said privilege, no 
corporation or co-partnership exceeding six persons , shall make or issue in 
of Bank of London, or within sixty-five miles thereof , any bill of exchange or promissory 
^ note ’ or en § a g ement f° r l ^ e payment of money on demand , or upon which 
Company any person holding the same may obtain payment on demand: but provides 
of more 


3 & 4 

Will. 4, c, 
98 . 


Daring 

p"’ Ueg , a 


( z ) v. A (fa mu and another, 1 Younge 

Ex. Eq. Rep. 117; Richmond t>. Heapy and 
another, I Stark. 202; Sandilands v. Marsh, 2 
Bar. & Al. 673; Rapp r. Latham and Parry, 
id. 795; Sparrow v . Chisman, 9 Bar. & 6. 
241; Jones v. Yates, 9 Bar. & C. 539. 

(a) 8oo ante , 15 to 18. 


( b ) See the law relating to, fully discussed 
in The Bank of England r. Anderson, 4 Scott, 
50, 8. C. 8 Bing. N. C. 589; 2 Keen, 328. 

( d ) That the prohibition is confined t obank- 
ing co-partnerships, see the cases, ante, 16, 17. 

(e) See section 1. 
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that nothing in this act or in the 7 Geo. 4, c. 46, shall prevent any corpora- UI. Modes 
tion or co-partnership, carrying on and transacting banking business at any becom- 
greater distance than sixty-five miles from London , and not having any honse 
of business or establishment as bankers in London , or within sixty-five miles ner . 
thereof , (except as hereinafter mentioned,) from making and issuing their bills II. Public 
and notes, payable on demand or otherwise, at the place at which the same r ^“pa- 
shall be issued, being more than sixty-five miles from London , and also in Iilcs ' 
London , and to have an agent or agents in London , or at any other place at t p‘ 1 ^ 1 0 ^ x t0 
which such bills or notes shall be made payable for the purpose of payment notes 
only, but that no such bill or note shall be for any sum less than 5/. or be payable on 
re-issued in London , or within sixty-five miles thereof. demand 

7 J within 

London or 

Section 3,. after reciting that doubts bad arisen as to the construction of sixty-live 
the 39&40 Geo. 3, c. 28, and 7 Geo. 4, c. 4G,and as to the extent of the 
exclusive privilege of banking thereby given to the hank of England, declares 0 f(/). 
and enacts , that any corporation or co-partnership, although consisting of 
more than six persons, may carry on t ho trade or business of banking in pany or 
London , or within sixty-five miles thereof *, provided that such corporation or Partner- 
co-partnership do not borrow , owe, or take up(f) in England any sum or sums 
of money on their bills 4 or notes payable on demand, or at any less time than Business of 
six months from the borrowing thereof, during the continuance of the privi- I'nukiug in 
leges granted by this act to the Hank of England. whhhTsii- 

Section 4 provides that all notes of the Hank of England payable on de- tv-five 
mand which shall be issued out of London shall be payable at the place Miles 
where issued, Ac. ‘ h "“ f ’ r . 

Section 6 declares bank-notes to be a legal tender, except at the bank and tain terms, 
branch banks. [ *63 J 

And by the seventh section it is enacted, that no bill of exchange or pro- l’snry(A). 
missory note made payable at or within three, months(h) after the date thereof, 


(/) Under this act a London Joint Stock 
Banking Company, consisting of morn than six 
persons, cannot accept n bill of exchange at 
less than six months date*; The Lank of Eng- 
land v. Anderson, 3 Ling. i\’. C. 589; *S. C\ 
4 Scott, 50; 2 Keen, 328. 

And where a bank at Kt /• grdon , in Z r pper 
Canada , drew a hill payable at sixty days 
after sight, directed to C* I\, manager, joint 
stock bank, London , which w:ts accepted by 
G. P., who was the manager of the London 
Joint Stock Bank, but not a shareholder or part- 
ner in that concern, in these words, “ Accepted 
at the London Joint Stock Bank, Grorxe Pol - 
lard;'* and by nn arrangement between the 
London Joint Stock Bank and the Canada 
Bank, the London Joint Stock Bank guaran- 
teed the payment at maturity of nil bills of ex- 
change so drawn by the Canada Bank to the 
extent of 40,000/.; it was held, that 4 his 
transaction was a violation of tin? exclusive 
privileges of the Bank of Rutland within tie* 
above act and the other acts relating to the 
Bank; and an injunction was granted accoid- 
ingly against the London Joint Stock Bank and 
G. P, and their agents; The Bank of England 
*’• Booth, 2 Keen, 46G. 

An allegation in a plea to a count on a bill 
of exchange, that the plaintiffs were a banking 
company, consisting of more than six persons, 

10 


and tint they were illegally ns^Hatod togeth- 
er under 3 C 1 \\ ill. 4. c. PS, is compounded 
of law and fact, »nd therefore travers ible; and 
if traversed, makes it incumbent on the defen- 
dant to prove th.it f lit* plaintiffs carried on busi- 
ness ns hankers within sixty-five m He v of Lon - 
don : Ram-ford i. (’oprland, 1 Xcv. & I*. (>7 1 ; 
6 Ad. & Ellis, 4S2. S (\ 

(/i) Sec ; o,.\ Ch. III. s. ii. Illegality of 
C ' > ni'/eralina. 

Tim p:>ri<w! is now extended to twelve months 
hv 7 \ V i I. 4, and I Viet. c. 80, and 2 & 3 
\ i *t. c. 37. 'i he latter act also exempts nil 
ro tracts for the loan or forbearance of money 
adne ike sum t.f 10/. from the operation of the 
ust rv laws, see /os/, Ch. III. s. i. Illegality 
of Coitsidert li<>n. 

A note payable o i demand is within the pro- 
tection of the above -fatute. Valla nee v. Siddell, 

C Ad. El. r.Vl: 2 X. & V s. C. And 

a parly dis-cri * : * i «r a hill or n< tc is not depriv- 
ed o.f the |>. m -ft of fiiis act by taking a collate- 
?v»/ security; I*x p.»rte Knight. 2 Mont o' Avr. 
5(»8 ; 1 Dei. 450, S. ('. Alitor , if the money 
he advanced on other securities and the hill or 
note merely given to avoid usury; Bcrrington 
v. Collis, 5 Bing X C. 333. 

A. agreed with B. to hud him 200/. at the 
rate of one shilling iu the pound per month (60/. 
per cent, per annum), to he secured as follows. 
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III. Modes or not having more than three monthi to run, shall, by reason of any interest 
of becom- taken thereon or secured thereby, or any agreement to pay or receive or al- 
*i?*p*ru l° w * nlerest * n discounting, negotiating, or transferring the same, be void, 
tier. a nor shall the liability of any party to any(i) bill of exchange or promissory 
II p„bik note be affected (k) by reason of any statute or law in force for the preven- 
tion of usury, nor shall any person or persons drawing, accepting, indorsing, 
or signing any such bill or note, or lending or advancing any money, or tak- 
ing more than the present rate of legal interest in Great Britain and Inland 
respectively for the loan of money on any such bill or note, be subject to 
any penalties under any statute or law relating to usury, or any other penalty 
or forfeiture; any thing in any law or statute relating to usury in any part of 
the United Kingdom to the contrary notwithstanding. 

The 3 & 4 Will. 4, c. 83, intituled “ Jin Act to compel Banks issuing 
Promissory Notes payable to Bearer on demand to make Returns of their 
Notes in circulation , and to authorise Banks to issue Notts payable in Lon- 
don for less than Fifty pounds ,” after requiring corporations and co-partner- 
ships, carrying on banking-business, and issuing promissory notes payable to 
bearer on demand, to keep accounts of the amount in circulation, and make 
periodical returns to the Stamp # Office, under a penalty of 500/. for default, 
enacts, (s. 2) that any corporation or co-partnership, exceeding the number 
of six persons, carrying on business as bankers, may make any bill of exchange 
or promissory note of such corporation or co-partnership payable in London , 
by any agent of such corporation or co-partnership in London , or draw any 
bill of exchange or promissory note upon any such agent in London, paya- 
ble on demand or otherwise in London, and for any less amount than 50/. not- 
withstanding the 7 Geo. 4, c. 46, s. 2. See post, 819,(6). 

The 7 Geo. 4, c. 46, s. 3, repeats the prohibitions in favour of the Bank 
I 46 * ’ of England, but authorizes any corporation or co-partnership to discount , 
in London or elsewhere, any bill of exchange not drawn by or upon any such 
corporation or co-partnership, or by or upon any person on their behalf. 

The 4th section requires that such co-partnership shall, before issuing any 
bill or note, deliver at the Stamp Office in London an account, containing 
the name of the firm and members, and places where the business of banking 
is to be carried on, and the names of one or more members who shall have 
been appointed public officers , and which account is to be verified by the se- 
cretary or other public officer, and to be renewed from time to time. 

The 9th section enacts, that all actions and suits and petitions to found 
any commission of bankruptcy (g) against any persons indebted to such cor- 
poration or partnership, and all proceedings at law and in equity, shall be in 
the name of any one(h) of such public officers of the company, and that in- 
dictments may lay the property in one of such officers. 


Compa- 

nies. 


3 & 4 

Will- 4 , c. 
83 . 


[ *64 ] 


viz. ; whenever any portion of the money should 
be advanced, the borrower was to give a pro- 
missory note, payable one month after date, to 
be renewed as often os it should fall due, and 
for each renewal one shilling in the pound was 
to be paid by way of discount; it was held that 
the promissory notes so given were within the 
protection of 3 & 4 Will. 4, c. 98, s. 7, and 7 
Will 4 & l Vic. c. 80; Holt v. Miers, 5 Mce. 

6 W. 168. 

({) Should be any such bill, &c. See Val- 
Jance t>. Siddell, 6 Ad. & El. 933; 2 N. & P. 
70, S. C. There is the same omission in the 

7 Will- 4, and 1 Viet. c. 80, but the mistake is 
rectified in the 2 & 3 Viet. c. 37. 


(A) Therefore a warrant of attorney R/T*®. 0 
O’rure the payment of a bill or note within t ® 
ict is also protected; Connop r. Meaks, 2 A 
Si El. 326; 4 N. & M 302, S. C. 

(tf) See (iuthric r. Fish, 5 Dowl. & K* » 
3 Stark. 153, S. C. „ , .. 

(h) Tuo plaintiffs on the port of a banking 
company having sued ns public officers, 
:ourt alfowed the proceedings to be aroen » 
>y striking out the name of one of the pla ,D * 

>n payment of costs, even after issue deliye • 
lolmes r. Binney, 4 Bing. N. C. 454; G^co > 
146, S. C. As to affidavit of debt by p«bltc 
jfficer , see 8pencer r. Newton, 6 Ad- ot 
530 ; 1 N. & P. 823, S. C. 
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The 10th section provides that only one action shall be brought against III. Mod** 
such public officer. j* 

The 11th section enacts, that decrees of a court of equity against the pub- l j^p ar ^ m 
lie officer may, by leave of the court, be enforced against every or any mem- ner. 
her of such co-partnership as if such members were actually parties to the h. public 
suit. Compa- 

The 12th section enacts, that judgments and decrees shall be effectual n,es# 
against the property of the corporation or company, and of every member 
thereof. 

The 13th section enacts, that where execution may issue upon any judg- 
ment against the public officer, it may be issued against any member for the 
time being; or if that should be ineffectual, then against any person who was 
a member at the time when the contract on which the judgment was obtained 
was entered tn/o, or who became a member at any time before such contract 
was executed , or any person who was a member at the time the judgment was 
obtained . But then it is provided , that no such execution shall issue as last 
mentioned without leave of the court (i), nor after three years next after any 
such person shall have ceased to be a member . 

The 14th section provides, that the public officer shall be reimbursed and 
fully indemnified out of the funds of the co-partnership, or, on failure there- 
of, by contribution from the other members of such co-partnership, as in the 
ordinary cases of co-partnership. 

•The act then provides for such co-partnership issuing unstamped notes on [ #55 ] 
giving bond, and for licences, and subjects the corporations to penalties for 
omitting returns, or making false returns, and for issuing prohibited bills or 
notes within the prescribed distance (A:). 

It having' been decided by the court of Exchequer (/) that spiritual per- Spiritual 
sons, being members of a banking company, are within the prohibition of the P 61 * 00 *- 
57 Geo. 3, c. 99, s. 3, against such persons being engaged in any trade or 
dealing for gain or profit, the act of 1 & 2 Viet. c. 110, was passed for the 
protection of existing co-partnerships, whereby it is enacted that no associa- * ^ 
tion or co-partnership already formed for the purpose of carrying on the ° 
business of banking or other trade, or dealing for gain and profit, nor 
any contract entered into by any of them, shall be deemed illegal or void 
by reason only of spiritual persons being or having been members of such 
association or co-partnership. 

The 1 &2 Viet. c. 96, enables banking co-partnerships and their mem- Power to 
hers respectively to sue and be sued in the name of their public officer, in 8Ue . an ^ ** 
the same manner as if the parties forming the co-partnership, bad not been 5vfct! * 
members thereof. The 2 d section enacts, that one action may be pleaded 96. 
in bar of another for the same demand. The 3d section extends the provi- 
sions of 7 Geo. 4, c. 46, and 6 Geo. 4, c. 42, ( Ireland ) to the present 
act. And the 4th section enacts, that no claim which any member may 
have in respect of his share, &c. of the joint stock, shall be set off against a 
demand of the co-partnership (m). 

In Scotland(n) and Ireland (0) also, there are acts containing regulations 

(*) See Bartlett v. Pentland, 1 Bar. & Ad. (in) This act, which was only to remuiu in 
704. force till the end of the session of 1839, is con- 

(fr) See the enactments, Chit Stat. 93, 94. tinned by the 2 & 3 Viet. c. 68, until 31st 
See also 9 Geo. 4, c. 23, ib. 1023 to 1026, and Aug. 1840. See post, 819, (7). 

P°*t t Ch. IV. Stamps. («) 7 Geo. 4, c. 67, ante, 17, note (r). 

(0 Hall r. Franklin, 3 M. & W. 259, ante , ( 0 ) 5 Geo. 4, c. 73, and 6 Geo. 4, c. 42; 

see 5 Geo. 4, c. cix, ante t 18, note (*). . 
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of societies or partnerships, and the modes of suing or being sued in their 
name, or in the name of their public officers ( 0 ). 

It will be observed that the 7th (Jeo. 4, c. 40, s. 1, increases the common 
law liability, which in general only subjects partners to the payment of bills 
and notes made or re-issued by themselves , and whilst they were all partners, 
whereas that net subjects them to liability to pay all bills and notes issued even 
before they became partners, but which still remain unsatisfied. And under the 
loth section a person who ceases to be a member of a banking concern con- 
tinues for three years liable to an execution in respect of every engagement, bill 
or note, which bad existence, and was an outstanding security against the firm, 
at anv time, whether btjore or t whilst lie was a partner, and which was not 
paid or satisfied when lie retired, or which, having been paid, was re-issued 
before be ceased to be a partner. At common law, in the case of a banking 
concern, a retiring partner remains for six years afterwards liable upon all 
outstanding bills and notes, and be must take care when he retires, to stipu- 
late and secure himself against them, so as to compel his partners to provide for 
them, and indemnify him; but such stipulation is in effect a mere private 
bargain with his partners, and if not fulfilled by them, he still remains liable to 
third persons as before(p). 

With respect to re-issuable notes, unless on re-issuing the same *after a 
partner had retired, the name of the firm teas altered on the face of them, he 
might incur a fresh liability to any holder not having had notice of his retiring; 
but rf such alteration in the firm was apparent on the face of the notes, or 
dulv communicated to the public, that would sufficiently protect him against 
all "fresh issued notes; the principle of the case of Barfoot v. Goodall(r) 
would in this respect be applicable. 

I 'pon the whole, although under the statute and at common law there are 
liabilities which may attach on banking parties which it requires due precaution 
to guard against, yet, exercising ordinary prudence, a person incurs but little 
more risk than is incident to mo. t co-partnerships, who could not be made 
liable to any execution against their persons. It cannot have been intended 
to take away the ordinary remedies against partners; and in equity a creditor 
of a firm may proceed against the estate of the deceased, when the survivors 
are unable to pny(s). There is no difference in principle between the case 
of a banking-house and any other partnership, as to the equity of the creditor 
against the deceased partner’s estate; and money paid into a banker’s con- 
stitutes a debt, not a deposit; and a creditor's leaving money in the hands 
of the surviving partners in a bank does not constitute a new contract, nor 
operate as a relinquishment of the old security (/). And where bankers up- 
on a deposit of money with them gave deposit notes bearing interest, and the 
partnership was dissolved, and one of the partners soon afterwards died, and 
his creditors were called by advertisement, and a new partnership was lorni- 
ed by the survivors and others, who re-issued notes of the former partner- 
ship, and paid the interest of the deposit notes for near two years, and then 
failed, it was held that the assets of the deceased partner were not discharg- 
ed^). And even a judgment at law against a surviving partner is 110 extin- 


( p) A nte, 54, 55. jtin. 144, S. C.; Jaromb v. Harwood, ante* 

(r) Barfoot r. Goodall, 3 Cnir.pb. 147. 42, note (ri); 2 Vea. 265. . 

(s) Lano v. Williams, 2 Vcrn 277, 2l»2, (/) Id. ibid.; Devaynes v - Noble, 1 & ler * - 

(Chit, jn u. 186); Daniel r. Cross, 3 Vcs 277; 568. 

Aodor*on v. Maltbv, Bro C. C. 423; 2 Ves. (?#) Daniel t\ Cross, 3 Vcs. 277. 
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guishinent in equity of a claim against the effects of a deceased or retired III. Modes 
partner (v ) . 

Original shareholders incur no greater liability than subsequent purchasers ^"part- 
of shares; each of them is liable to see to the complete payment of every ner. 
contract entered into whilst be was actually a partner; and the statute seems h. Public 
further to make him liable also on contracts entered into before he was a Compa- 
partner, but which remain unsatisfied in his time, and which the legislature me9m 
considers him in effect to have adopted, as if he had personally made them. 

By the 7 Will. 4 & 1 Viet. c. 73, intituled “ An Act for better enabling Trading 
Her Majesty to confer certain Powers and Immunities on trading and other Comp*. 
Companies, ” after reciting and repealing the 6 Geo. 4, c. 91, s. 2, and 4 4 ^ 

& 5 Will. 4, c. 94, it is enacted(s. 2,) u That it shall be lawful for the l VicL c. 
crown, by letters patent under the great seal, to grant to any company or J 8 * 
body of persons associated together lor any trading or other purposes what- ten l t ter§ ptt- 
soever, although not incorporated by such letters patent, any privilege or 
privileges which, according to the rules of the common law, it would be 
competent to the crown to grant to any such company or body of persons 
in and by any charter of incorporation.” 

Section 3 enacts, u That in such letters patent it may be declared that Power to 
all suits and proceedings on behalf of such company or body # against any ** 

person or persons, whether members or not of such company or body , shall r 1 
be prosecuted in the name of one of the two officers for the time being to L 
be appointed to sue and be sued on behalf of such company or body accord- 
ing to the directions of the act, and that all suits and proceedings on behalf 
of any person or persons, whether or not members of such company or body , 
against such company or body, shall be prosecuted against one of such offi- 
cers.” 


Section 4 enacts, “ That such letters patent may declare that the mem- 
bers of such company or body so associated shall be individually liable in 
their persons and property for the debts, contracts, engagements and liabili- 
ties of such company or body to such extent only per share as shall [be de- 
clared and limited by such letters patent.” 

Section 21 continues the liability of persons ceasing to be members, until 
the transfer of shares shall be registered. 

Section 24 points out the mode in which the individual liability of mem- 
bers shall be enforced. 

And by section 29 it is enacted, “ That it shall be lawful for the crown, Charters of 
in any charter of incorporation to be thereafter granted, to limit the duration i? 001 !***- 
thereof for any term or number of years, or for any other period whatsoever; ° n * 
and also in any charter of incorporation (whether in perpetuity or for any 
term or period), either by reference to that act or otherwise, to make the 
corporation thereby formed, and the officers and members thereof, subject to 
(ill of the provisions , liabilities , and directions thereinbefore authorised to be 
imposed on or required from any unincorporated company or body , or its 
officers or members, and also to confer on such corporation or its members 


Individual 
liability of 
members 
(*)• 


(t>) Jacomb v. Harwood, 2 Vos. 265. 

(x) The repealed statute 6 Geo. 4, c. 91. s. 
2, ( s. 1 of which act repealed the 18th, 19th 
and 20th sections of the Bubble act, 6 Geo. 1, 
c * 18) contained a similar provision with res- 


pect to members of corporations. In general 
the members of a corporation are not personally 
liable at law for the debts of the corporation, 
but only the corporate funds. 
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f"l° fficers aU tbe p° wers or privileges thereinbefore authorised to be coo- 
fl^A^Vi^A Un ‘ nCOrp ° rated . com P an y or b°dy, or its officers or members; 

tlu f P owert ’ provisions, clawes , matters and things thereinbefore 
ZTZl re f ere " ce t0 . incorporated companies or bodies shall according- 

ion* nn A C(U \ ' ? so f ar as the same may be applicable , be considered to be- 
long and apply to such corporation^)” 

(») See the other proriiiou of thk act, Chit & H. 8ttL 1167, et ttq. 


4 
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OF THE CONTRACT OR CONSIDERATION ON WHICH A 
BILL OR NOTE MAY BE FOUNDED. 


I. Or TMi Adequacy of Considera- 
tion. When essential. Conse 

QUINCES OF TOTAL. ABSENCE OF IT t 
OR SUBSEQUENT FAILURE TOTAL- 
LY or partially; or in Negoti- 
ation, AND WHEN OR NOT A DE- 
FENCE 69 

First Want of Consideration when a De- 
fence id. 

Presumption of Adequacy id . 

Contrary may be shown as a Drfence 
between Original Parties and their 
Agents , and Trustees and Assignees id. 
Plaintiff's, or one of several , express 
Promise to provide 70 

Cases of Duress , Fraud , SfC. 72 

Mere Semblance of Consideration 73 

Only gratuitous , or as a gift , $c. id . 

What constitutes a sufficient Considera- 
tion id . 

Debt of Third Person id. 

Debt barred by Statute of Limitations 74 
Debt barred by Certificate id. 

Moral Obligation id. 

Exchange of Securities id. 

Liability for a Debt , SfC. id. 

Subsequent Failure of Consideration 76 

Entire Failure id. 

Partial Failure 77 

Must be certain or readily ascertaina- 


ble, SfC. 17 

Unless Defendant has paid more than 
justly payable id. 

Secondly. Want of Consideration when 
not a Defence 19 

II. Illegality or Consideration 
or Contract 8l 

When or not a Defence id. 

1. Illegality at Common Law 82 

Sevei at instances enumerated id. 

2. Illegality by Statute 86 

Instances id. 

Usury, alteration in the Law 
with respect to 87 

Gaming 89 

Stock-jobbing 91 

Horse-racing, Wagering Po- 
licies, Sfc. 92 

Other prohibited Transactions 93 

When illegality effects bonh fide 
Holder 96 

Illegality in subsequent indorse- 
ment 96 

Prior legal Debt not extinguish- 
ed by subsequent illegality id. 

III. Relief at Law and in Equi- 
Ty in cases or Fraud, or 
Want or Consideration, or 
Illegality, &c. 97 


In a proper bill transaction, it was formerly drawn iH execution or per- General 
formance of a previous distinct contract of exchange or bargain, made atone 
place, to cause another person at a different place to pay or deliver at the the Con- 
latter, to a third person or bis order, a sum of money, and thereby prevent tract or 
the trouble and risk of actually transmitting the money itself from the first 9 onildera * 
place to the latter. But bills soon became the ordinary modes of engaging whicha 
to pay a prior debt at a future day, and at any place, and of completing eve- Bill or Not* 
ry contract to be satisfied by the payment or delivery of money. And note “*** 
a bill or note may, in general, at least in this country, be made in pursuance 
of any legal contract, and for any adequate and legal consideration . And 
they have these peculiar qualities and privileges, that whether or not a suffi- 
cient consideration be expressed on the face of them, the adequacy of the 
consideration is always presumed ; and although the contrary may be proved, 
yet the claim of a bond fide holder, who has given value for it before it be- 
came due, will not, in general, be thereby prejudiced (a). It will be impor- 
tant to keep these peculiar privileges constantly in view. 

'(a) See several instances in the following brought was thirteen years old, and that the 
pages. In Morris v . Lee, K. B. 26 G. 3, it defendant had been swindled oat of it. Bat 
appeared that the note on which the action was the court held, that however improperly it might 
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OF THE CONTRACT OR CONSIDERATION 


[PART I. 


I. Adequa- 
cy of con- 
sideration. 
Fir tt 


We will consider the law upon these points under the above heads. 

•I. Adequacy of Consideration. 


Want of 

Considera- The general rule seems to be, that when the holder, or the person for 
^Defence w l 10m ^ le ' s a g ent or trustee, promised the defendant, either expressly or hn- 
( b ). pliedly, to pay the bill or note drawn, indorsed, accepted, or made by him 
[ 69 ] for accommodation, or where the defendant received no consideration , and 
the plaintiff', or the person for whose use he sues, gave none, then there is a 
Presump- sufficient defence. But in general, it is a presumption of law, that every bill 
tion of or no t Ci whether expressed or not on the face of it to have been given for 
equaC *‘ value received, was given for adequate value, and consequently it is not, as 
in the case of other contracts, necessary for the plaintiff, in the first instance, 
to allege or prove a consideration(c). And although that presumption may, 
between the original parties(d), or w hen a holder has not himself given any 
value, or only a part(e), in general be rebutted(f) (1), yet the onus probandi 
lies on the defendant, and the holder is not bound to prove that he gave val- 
ue, until the defendant has first made out a case of fraud , or suspicion of 
fraud, upon establishing which, the holder must then prove that he received 
the bill or note before U was due(g) y and that he, or some other person for 
whose use he sues, gave value for it (A)(2) ; but it is not sufficient, in order 


have been obtained, a third person, who took 
it fairly, ond gave a consideration for it, was 
entitled to recover; Boyley on Bills, 5th cd. 
500, note 16; and see Smith c. Knox, 3 Esp. 
Rep. 46, (Chit. jon. 617), post.t 

( b ) How pleaded, post, Part II. Ch. IV. 
Defence and Pleas. 

(c) Philliskirk r. Pluckwell, 2 M & Sel. 
395, (Chit. jun. 903); Ridout v. Bristow-, I 
Tyr. Rep. 84; 1 Cro. &J 231 , (Chit jun. 
1518) ; and Guichard v. Roberts, 1 Bla. Rep. 
445, (Chit. jun. 371) ; Crawley v. Crowther, 2 
Freeni. 257, (Chit. jun. 231). Per Lord 
Chancellor, “ It is now held, and the practice 
is so, that if a man holds a note for money 
payable on demand, he need not prove any 
consideration and see Trials per Pais, 501 ; 
Meredith r. Short, 1 Salk. 25; 2 Ld. Raym. 
760, (Chit. jun. 202); 2 Bla. Com. 446; 
Selw. N. P. 9th edit. 320. 

(d) See Whitaker v. Edmunds, 1 Ad. & 
El. 638; Hey don r. Thompson, id. 210; 3 N. 
& M. 319, 324, S. C.; post , Part II. Ch. V. s. 


i. K video cc. — Co n side rati on. 

(e) Sec Simpson r. Clarke, 2 C. M. & Ros. 
342, post , 70. 

(/) Per Abbott, C. J., in Holliday r. At- 
kinson, 5 Bar. & C. 503; S D. & R- 163; 
(Chit. jun. 1290), S. C., post , 74, note(x). 

( c) When defendant bound to prove that 
bill was indorsed after due; Lewis r. Parker, 
4 Ad. & El. 838, S. C.; 6 N. & M. 294; 2 
Hurl. & Woll. 46; post , Part II. Ch. V. s. I. 
Evidence. — Consideration. 

( h ) See per Eyre, C. J., in Collin9 r- Mar- 
tin, 1 Bos & Pul. 65!, (Chit jun. 576; Mor- 
ris v. Lee, K. B., Hit. 26 Geo. 3; cited in 
Anonymous, 1 Com. Rep. 43, (Chit jun. 205), 
and Bnyl. 233, 5ih edit, note 16; Haylv r. 
Lane, 2 Atk. 182, (Chit. jun. 294); see also 
per Buller, J., in Lickbarrow r. Mason, 2 T. 
R. 71; Poth. pi. 118, 121; Selw. N P. 9th 
edit. 320. Per Eldon, C. J. Bank of Ireland 
t*. Beresford, 6 Dow, 237, (Chit. jon. 1032); 
Charles r. Mursden, l Taunt. 224, (Chit. jun. 
750); Noel r. Boyd, 4 Dowl. 115 


(1) Russell & al. r. Ifall, 20 Martin’s Louis. Rep. 553. Booker r. Laslrapes, 2 Miller’* 
Louis. Rep. 52. Stevens v. Mclntire, 14 Maine Rep. 14. 

(2) The general principles upon this subject seem fully admitted in the United States. It seems, 
indeed, at one time to have been doubted, whether the want of consideration could be set up even 
in an action between the original parties to a note; and it was then said, that all the cases cited 
were cases in which there was, not a want , but a failure of consideration. Livingstou r. Ilas- 
tie, 2 Caines’ Rep. 246, and see also the opinion of Livingston, J. in Baker r. Arnold, 3 Caines 
Rep. 279. But it is now held that there is no difference in this respect between a want and a 
failure of consideration; and that each may be set up as a defence not only between the original 
parties, but also against a holder, claiming by indorsement after the note has become due, or tak- 
ing it with a knowledge of fraud or other equitable circumstances, entitling the maker to avail 
himself of the defence. Pearson t>. Pearson, 7 John. Rep. 26. Store v. Wndley, 3 John. Rep. 
124. Ten Eyck v. Vanderpool, 8 John. Rep. 120. Denniston v. Bacon, 10 John. Rep. 188* 
Wood hull v. Holmes, 10 John. Rep. 231. Frisbee r. Hoffnagle, 1 1 John. Rep. 50. Thatcher 
- Dinsmore, 5 Mass. Rep. 299. Warner v. Lynch, 5 John. Rep. 239. Bilker r. Arnold, 3 
Caines’ Rep* 279. Tappau r. Von Wagenen, 3 John. Rep. 465. Bayley v . Faber, 6 Mass. 



Digitized by LaOOQle 



CHAP. III.] ON WHICH A BILL OR NOTE MAY BE FOUNDED. 


69 


fo cast the onus of proving consideration upon the holder, for the defendant I. Adequa- 
raerely to show that he received no consideration, as in the case of an ac- 9 on ~ 

J Bid era t ion. 


Rep. 451. Slade r. Ilalsted, 7 Cowen, 322. Hills r. Bannister, S Cowen, 31. I^awrence v. 
The Stonington Bank, 6 Conn. Rep 521. Hill r. Buckminster, 5 Pick. 391. Hampton r. Blake- 
ley, 3 M’Cord, 469. M’Creary r. Jaggers, lb. 473, note (n). Nixon r. English, lb. 549. 
Thompson v. Hate, 6 Pick. 259. A promissory note made on the 3d September, 1817, payable 
on demand, and indorsed on the 25th of May, ISIS, is to be deemed over-due, and subject, in 
the hands of the indorsee, to all iufirmities. Nevins r. Townsend, 0 Conn. Rep. 5. But a pro- 
missory note given in consideration of tbe sale of pews, followed w ith possession^ the vendee, 
cannot be avoided on tbe ground that the vendor refuses to convey; — 1 he remedy is by compell- 
ing a performance Freligh v. Platt, 5 Cowen, 494. And the want of consideration may in like 
manner be set up in an action by a second indorsee ngninst his immediate indorser. Herrick r. 
Carman, 10 John. Rep. 224. But that a note was ntnde for the accommodation of the maker, 
and without consideration, is no defence in an action by a bona fide holder for a valuable consid- 
eration against an indorser, although he had knowledge of the fact nt the time he took tho bill. 
Brown v. Mott, 7 John. Rep. 861. Nor if the action were against an acceptor for the accommo- 
dation of the drawer, would tbe like defence avail, Ibid; nor, as it should seem, even if the bol- 
der took tbe bill after it was doe. Ibid. But if tbe indorser of a promissory note prove that it 
was put into circulation fraudulently, he tnay call upon the holder to show what he gave for it, 
and how it came into his hands. And ihe indorser is entitled to give such proof, in order to re- 
quire such explanation from the holder. Holme v. Karsper, 5 Bin Rep. 469. See also Ball r. 
Allen, 15 Mass. 433. See also Bramnn t\ Hess, 13 John. Rep. 52, and Olmstead v Stewart, 
13 John. Rep. 239. See Stockbridge v. Damon, 5 Pick. 223. 

A promissory note whereby A. “ as administrator of P. B. deceased, promised to pay” the 
plaintiifa certain sum, “ for value received by J. B. and heirs, on demand, with lawful interest 
until paid,** has, on demurrer to the declaration, been held void for want of a sufficient conside- 
ration. Ten Eyck v. Vanderpool, 8 John. Rep. 120. And a note made in aid of a fund for tho' 
support of a minister of a parish has also been adjudged void for want of consideration. RonteJJe 
r. Cowden, 9 Mass. Rep. 254. A note given by a devisor, in his lifetime, to secure a devisp6in 
the will against the alteration or revocation of tbe will, is without consideration and void. / Win- 
chell v. Luthom, 6 Cowen, 682. 

The consideration of a promissory note, may be inquired into ns between the original parties, 
aad if there is no consideration for the promise, it is nudum pactum and cannot be enforced by 
inaction. Schoonmaker r. Rose, 17 Johns. 301. Loflfand r. Russell, Wright's Rep. 439. 

When a promissory note is assigned for a valuable consideration, and in the course of busi- 
ness, the assignee cannot be affected by any transactions between the assignor and the parties 
to such note, to which the nssigr.ee is not privy, and evidence to that effect is not relevant. But 
inch evidence is relevant if it shows that the assignee was a trustee or had notice of the trans- 
actions, or did not receive the note in the usual course of business, Hariisburgh Bonk v. Mey- 
er, 6 Serge & Rawle, 637. 

It has been lately decided in Pennsylvania, that although by an act of assembly passed in the'\ 
year 1715, the indorsee of a promissory note is to recover “ the money mentioned in such note, 
or so much thereof as shall appear to be due nt tbe time of assignment;** yet if the note be ex- 
pressly made payable, “ without defalcation’* and be transferred to an indorsee for a valuable - 
consideration and in the course of business, tbe maker cannot set up failure of consideration, in a~ 
*®it by the indorsee. Lewis r. Reeder, 9 Serg. & Rawle, 193. 

The bolder of a note payable to A. B. or bearer, in order to maintain an action upon it, ust 
aver and prove that the note was delivered to him for a good consideration. Bvington t\ Ged 
dings, Ohio Rep. Cond. 333. 

In an action between the indorser and indorsee tho consideration mav always he inquired into; 
and the indorsee cannot recover beyond the extent of the consideration actually paid. Brock t*. 
Thompson, 1 Bai. 322. 

In Indiana a note for the payment of a certain sum annually until certain deeds should be exe- 
cuted is, under the statute oi' tVia t State, like a promissory nolo under the statute of A nne % a debt 
F#" *«, and, may be declared on without the averment of any consideration. Arnold r. I’rown, 

3 Blackf. 273. 

In an action on a promissory note ngninst the maker by no indorsee, to whom it was endorsed 
before it became payable, and without any notice of a defence, in payment of n pre-existing debt, 
want of consideration or the failure of it, cannot be given in evidence in defence. Homes t*. 
Smyth, 16 Maine Rep. 177. Nor in an action by subsequent holder to whom it has passed by 
the indorsee, though the note was thus indorsed on a collateral security for a demand short of 
to nominul value. Smith r. Hiseock, 14 Maine Rep. 449. 

But where a negotiable note has been assigned, but not indorsed, proof by the maker, that 
there waa no consideration, or that the note was fraudulently obtained by the payee, is admissi- 
ble. Calder r. Billington, 15 Maine Rep. 399. 

A promissory note executed without consideration, and w ith a \icw to protect tho maker’s 
property from his creditors cannot be enforced against the maker bv lb'* payee. Walker r. Me- 
Connica 10 Yerg. 229. 

Where a partner procured a note to be made to bis firm as accommodation paper, and irans- 

H 


First. 
Want of 
Consideta- 
tion when 
a Defence. 
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I. Adwua- commodation acceptance (t). And it should seem that although the defend- 
ej of Con- an t ] S a t liberty to prove the want , or failure , or illegality of the considera- 
ndermboa. y e t when the bill or note on the face of it states an adequate considera- 
Firtt. tion, the defendant is estopped from showing a different consideration, in 
Want of contradiction to his written admission, as that a note, given by an adminii • 
tratrix , and expressed to be “for value received by roy late hueband ,” was 
a Defence, given only as an indemnity , and that the payee had not been datnnified(fc). 
[ *70 ] # However, in general, between the original parties, or a holder who has 
not given full value, the defendant is at liberty to show that he drew, accept- 
ed, indorsed, or made the bill or note, for the accommodation of the plaintiff, 
or of one of them, or of a person for whom he is trustee, who either express- 
ly or impliedly engaged to provide for the bill(/j ; or the defendant may show 
that he received no consideration, or none that was in point of law adequate, 
and thus may entirely defeat the action or reduce tlie claim. Therefore, 
where the defendant accepted a bill for the accommodation of the plaintiff, 
except as to a part(m); and where the plaintiff, as indorsee, had only ad- 
vanced a part of the money payable by the bill, accepted for the indorser’s 


(t) Mill* v. Barber, 1 M. & \V. 425, S. C. ; 691, a* to agreement not to *oo suddenly oa 

5 Dowl. 77; 2 Gale, 6; and aee Percival r. note payable on demand. 

Frampton, 2 C., M. & R. 180; 3 Dowl. 748, («) Darnell c. William*, 2 Stark. Rep. 

S. C.; post , Part 11. Ch. V. *. i. Evidence — 166, (ChiL jun. 998); Payee against acceptor 

Consideration. of a bill for 19/. 12#. Defendant proved that 

(k) Ridout r. Bristow, 1 Tyrw. Rep. 84; 1 be had value only for 10/., and that he accept- 
Cromp. & J. 231, (Chit. jun. 1518); and see ed for tbe rest to accommodate the pliintifis. 
per Parke t B., in Edward* r. Jones, 2 M. &, And per Lord Ellenborough, “ though tbi*, a* 
W. 414, 418, 419, and the cases pos/, Ch. V. to third persons, is a bill for 19/. 12#., a# be- 
s, i. t as to parol evidence of a contingent bar- tween these parties the acceptance is for 10/. 
gain or agreement to renew. only,” and that sum having been paid before 

It is a sufficient consideration fora promisso- the' action, be nonsuited the plaintifi ; see Bar- 
ry note that it be given by a widow out of re- her r. Backhouse, Peake’s R. 61; potty 78, 
spect to the memory of her late husband. Ri- note (i). In Homan r. Thompson, 6 C. & P. 
dout r. Bristow, tupra. But in such case it 717, it was agreed between the plaintiff and 
must appear on the face of the record that the defendant and H. that the defendant shosld 
maker of the note was the wife of the deceas- make his note for 20/ , and that the plaintiff 
ed; Nelson et ux. ^late Waterworth) v. Serle should draw on bis banker for 20/. and pay in 
(in error), 4 M. & W. 795; 3 Jurist, 280, S. this note, and the plaintiff was to have 7/. 12#. 
C.; and upon this ground the judgment of tbe and the two others 61. 4 #. each. The money 
Court of Exchequer in Serle r. Waterworth, waa thus procured, and the defendant not want- 
4 M. & W. 9; 6 Dowl. 684, S. C., was re- ing his 6/. 4#. let H. have it. it was at irto 
versed. If the wife he also administratrix of agreed, that when the note become doe they 
her deceased husband there may be a good should contribute their respective share# to 
consideration in the nature of forbearunce; meet it; but H. told the plaintiff afterward# 
id. ib. that be would provide 12/. 8#. towards it; held 

(/) Darnell r. Williams, 2 Stark. Rep. 166, (per Parke, B.) that if the defendant |ave this 
(Chit. jun. 998); Wiffen r. Roberts, 1 Esp. note for the accommodation of the pluiatiff and 
Rep. 261, (Chit. jun. 536); Jones r. Hibbert, li., the plaintiff would not be entitled to recover 

2 Stark. Rep. 304, (Chit. jun. 1009); r. on it; but that if the plaintiff was to advance ttl. 

Adams and others. You nge’s Ex. Rep. 117; and receive 7/. 12#. as n gift, the plaintiff would 
Sparrow v. Chisinnn, 9 Bam. & C. 304; 4 M. he entitled to recover tbe whole of the 20/. s® 
& R. 206, (Chit- jun. 1422); Richmond v. the note; held also, l lint if tbe defendant waste 
Heapy, 1 Stark. Rep. 202; 4 Campb. 207, be only security for 12/. 8#. he woold be liable 
(Chit jun. 952); Jacaud v. French, 12 East, only to that oinonnt; and that if each was to 
823, (Chit jun. 789); Sandilands r. Marsh, 2 repay his own shnre, the plaintiff could only 
B. & AI. 673; Rapp v. Latham, id. 795; recovei 61. 4s. from tbe defendant; and that 
Puller v. Roe, Peake’s Rep. 197, (Chit. jun. 11. saying afterwards that he would pay 12/. 8#. 
511); and per Lord Tenterden in Jones r. would make no difference, unless the plaintiff 
Yates, 9 Bam. & C. 539, (Chit. jun. 1433) ; then made a new bargain to release tbe defeod- 
Thompson r. Clubley, 1 M. & W. 212; po*/, ant from liability altogether. 

71 f 72; and see Bayli* r. Riuger, 7 C. i p, 


ferred H for his sole benefit in tbe partnership name, tbe holder was, on proof of the manner m 
which the note was created and pnt in circulation, required to show that be received it bona fide 
and for a valuable consideration. Bank of St. Albans v. Gilliland, 28 Wend. 811 . } 
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accommodation (n), neither was allowed to recover more than he had ad- 
vanced. So in an action on a bill for 98/. 5s. 3d. by a second indorsee 
against the acceptor, where the pleadings admitted that the acceptance and 
first indorsement were without consideration, and the issue was whether the 
plaintiff gave value for the indorsement to him; and the plaintiff, instead of 
relying on the mere production of the bills, gave evidence of a debt to 
the amount of 57/. due to him from the first indorser, and of another debt 
to the amount of 20/. 18a. due to him from his immediate indorser for goods 
sold, it was held that he was entitled to a # verdict only for the latter amount 
(o). And in an action on a note payable on demand, and expressed to be 
for value received, brought by the executors of A. against the executors of 
B., where the defendants adduce evidence to show that B. being very ill 
made his will, and stated that he had left A. 100/. for his trouble in acting 
as his executor ; that three days after A. said to B. that as he was to have 
• 100/. for acting as his executor, it would save the legacy duty if B. would 
then sign a promissory note for the amount, which B. accordingly did ; and 
that B. recovered and A. died in the lifetime of B.; it was held, that the 
evidence was admissible, as showing a total failure of consideration , and 
that the executors of A. were not entitled to recover on the note(p). And 
where an action is brought by several plaintiffs, whether or not general part- 
ners, as indorsees, against an acceptor, it is a good defence to show that the 
acceptance was given to accommodate one of them, or on his promise to 
provide for the bill, and the innocent co-plaintiffs, however defrauded by 
this partner, cannot recover at law or in equity (99 ; and where the defend- 
ant accepted bills, at the request ofC. and D. for their accommodation, 
and C., being with E. and F., co-executors of G., and co-trustees of his 
estate, for the benefit of infants, discounted the bills out of the trust-money 
inC.’s hands, and indorsed the bills in C. and D.’s names, and deposited 
such bills in a strong chest with the other trust securities, and C. and D. 


(») Witten v. Robert*, 1 Esp. Rep. 261 
(Chit. jan. 586), per Lord Kenyon, “ Where 
* bill of exchange i a given for money really doe 
from tbe drawee to the drawer, or is drawn in 
thi regular courte of business , in such case 
the indorsee, thoogh ne has not given the in- 
dorser the full amount of the bill, yet may re- 
cover the 1 vhole t and be holder of the overplus 
obou the sum really paid to the use of the in- 
dorter; but where the bill is on accommodation 
one, aiid that known to the indorsee, and he 
pays but part of the amount, in such case he 
can only recover the sum he has actually paid 
on the bill.” See Jones v. Ilibbert, 2 Stark. 
C. N. P. 304, (Chit. jun. 1003); there defend- 
ant accepted a bill for 415/., to accommodate 
Phillips & Co., who indorsed to their bankers, 
die plaintiffs, for value, and became bankrupts. 
The bankers knew it to be an accommodation 
acceptance, and their demand against Phillips 
& Co. was only 266/. In an action by them 
npon this acceptance it was held, that they 
could recover only that snm, and they had a 
verdict accordingly; and see Nash v. Brown, 
MS. post , 74, n. (x) ; but see Reid t?. Furnival, 

1 C. & M. 538; post , 79, 80; as to the right of 
a party who has guaranteed part only of a bill 
to sae for tbe whole amount; and Edwards v. 
Jones, 2 M & W. 414, post, 79, as to the 
right of a bolder for part value to recover full 
amount, notwithstanding agreement between 


parties not to sue except on certain terms. 

( 0 ) Simpson r. Clarke, 2 C. # M. & R. 842; 
1 CJale, 237, S. C. That the plaintiff was not 
bound to prove consideration until tbe defend- 
ant had first made out a case of fraud or suspi- 
cion, see Mills r. Barber, 1 M. & W. 425; an- 
te , 69, note (t) . 

(p) Solly v. Hinde, 2C.&M. 616; 6C. & 
P. 316, S. C. ; see further as to the delivery of 
a bill or note by way of gift, post , 74. 

( q ) Sparrow and others r. Chisman, 9 B. & 
C. 241; 4 M. & R. 206, (Cbit. jun. 1422). 
Action by plaintiffs as indorsees of two bills for 
1500/. each, drawn by Peckover, one of tbe 
plaintiffs, indorsed by him to himself and co- 
plaintiffs, against tbe defendant as acceptor. 
The defendant accepted for accommodation of 
Peckover, who engtged to pay them, and a ver- 
dict having been foand for the plaintiffs, a new 
trial was granted, on the ground that as Peck- 
over was to have provided for the bills, he and 
his co-partners were precluded from joining in 
an attempt to enforce payment from the defend- 
ant; and see Richmond v. Ileapy, 1 Stark. Rep. 
262; 4 Campb. 2i)7, (Chit. juu. 952); Jacaud 
v. French, 12 East, 323, (Chit. jun. 789); Sand- 
ilands r. Marsh, 2 Barn. & Aid. 673; Rapp v. 
Latham, id. 795; Poller v. Roe, Peake's Rep. 
1L7; and Lord Tenterden’s observations m 
Jones v. Yatos, 9 B. & C. 539, S. P.; 4 M. & 
R. 613, (Chit. jun. 1432). 


I. Adequa- 
cy of (con- 
sideration. 

First. 
Want of 
' Considera- 
tion when 
a Defence. 

[ *71 ] 


Digitized by Tooele 



71 


OF TUB CONTRACT OR CONSIDERATION [PART 1. 


I. Ad ©qua- became bankrupts, a court of equity granted a perpetual injunction, to stay 
cyofcon- proceedings in an action by C. K. and F. as indorsees, against the defend- 
aideratnm. ant ag accC | } tor, because C., one of the plaintiffs, was bound to provide for 
First. the payment of the bills; and that the circumstance ofC. being a trustee made 
Want of no difference even in equity (r) ; and the assignees of such parties, in case they 
tionwhen" l ,ave become bankrupt, are equally subject to the same defence(#). Soil 
a Defence, is a good defence to an action against the drawer, that at the time when tbe 
plaintiff discounted the bill he verbally agreed, in case it was dishonoured, 
not to proceed against the drawer, although the act of drawing prim facit 
amounts to an absolute contract to pay in default of the acceptor(J). And 
in an action by the indorsee against tbe acceptor of a bill, it is competent to 
[ *72 ] the defendant to show that the *acccptance was for tire accommodation of 
the plaintiff*, and that he has received no consideration from the drawer, ind 
that it was agreed that the bill when due should be taken up by the plain- 
tiff^). 


Delivery of So where a bill has been delivered to a person for a special purpm y be 
Bill for a U persons taking the same with knowledge of the facts must fulfil it ; as 

ImiTNMe w bcre a bill has been received by the plaintiff to get discounted, he cannot 

P apply it to his own use in satisfaction of a debt(x); and if he pays it away in 

discharge of a debt of his own, lie will be liable to the party from whom be 
received it, the same as if he had discounted the bill(y). So where a bill 
was drawn by A. and accepted by B. for the purpose of being discounted, 
and having the proceeds applied to the payment of other bills accepted by 

B. , but^the other bills, before they became due, were paid by B., who di- 
rected A. to hold the first-mentioned bill for his B.’s use, and not to part 
with it without authority, but A. for his own purposes indorsed it to C. fora 
valuable consideration, having first informed the latter that it belonged to B., 
and that he A. had no authority to part with it; it was held that the pro- 
perty in the bill was in B., and that he (although the acceptor of it) might, 
under these circumstances, maintain an action of trover for the bill agaiost 

C. , and obtain a verdict for damages to the full amount of the bill, subject 
to be reduceibto nominal damages on delivering up the bill(z). And if A., 
tbe payee of a bill of exchange, delivers it to H. to get it discounted, and 
H- takes it to B., who refuses to discount it unless H. will indorse it, which 
lie does, and B. then discounts the bill, but pays over only a portion of tbe 
proceeds, and procures it to be discounted ; A., after being compelled to 
take up the bill at maturity, may sue B. for the balance left unpaid, and the 
question for the jury is, whether A. was in fact the owner of the bill, and 
not whether H. had so represented him to be in discounting the bill with 
B.(a). And where an attorney received a promissory note from the father 
of a clerk articled to him as his fee for taking him, on an undertaking that 
the note should not be negotiated until tbe expiration of a certain period, 


(r) v. Adams and others, 1 Younge’s 

Eq. Ex. Rep. 117. 

(*) Johnson v. Peck, 3 Stark. Rep. 66, 
(Chit. jnn. 1112). 

(t) Per Lord Tenterden, C. J. in Pike r. 
Sweet, 1 Dans. & Lloyd, 159, (Chit. jun. 
1410). 

(u) Thompson t>. Clubley, 1 Mee. & Weis. 
212 . 

(x) Delanney v. Mitcbel, 1 Stark. Rep. 480, 
rChit. ion 976); post, 76; Puget v. Forbes, 1 
Esp. Rep. 117, (Chit. jun. 510) ; po$t % 76; and 
the observation* of Lord Eldon in Smith v. 


Knox, 3 Esp. R. 46, (Chit. jun. 617) ; potty 80, 
note (d). In an action by indorsee defendant 
must show distinctly by bis plea that he never 
received any value; Noel v. Rich, 2 Cr. M. & 
Ros. 360; post. Part II. Ch. IV. Defence* and 
Pleas; at to relief in Equity , Sfc. see potty »• 
3 and Ch. VI. s. li. 

(V) Oogbton r. West, 2 Stark. Rep. 82L 
(*) Evans v. Kymer and another, 1 Bar. Si 
Adol. 528, (Chit. jun. 1512). 

(a) Basts bl© v. Poole, 1 Cro. # M- & Rm* 
410; 5 Tyrw. 111,8. C. 
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and be did negotiate it contrary to his undertaking, the court compelled him I. Ade- 

to take it up (6). qaacy of 

r ' ' Con.idera- • 

tkm. 

In general there will be a sufficient defence between the original parties 
when the bill or note was obtained by duress(c) y or by fraud(d) (1), or # by 
circumvention, and whilst the defendant was in a state of intoxication (e) ; or o^dera-- 
by false pretence that the party would do something which he immediately tion. 
afterwards declared he would not perform (/), or where there has been Dutch, 
no consideration(g) , or only the semblance of it; as where there had 
been an agreement all on one side, as in partial restraint of trade without [ *73 ] 
any adequate consideration, and the note was given in satisfaction of breach- 
esof such agreement for which in law the defendant was not liable to be su- 
ed^), or where there has been a consideration only for a part(i). 

So an engagement to pay, whether implied from the mere act of drawing, 
accepting, or indorsing, or express, may, it seems, be resisted between the 
original parties if it was gratuitous and not founded on adequate considera- 
tion (2). Neither affection nor gratitude, nor an intention to avoid the leg- 


( b ) Ex parte Gardner, 2 Dowl. 520. Bat 
where bills have been deposited with an attor- 
ney, and he has advanced money on them, and 
he refuses to account, the court will not compel 
him summarily to pay over the alleged balance ; 
Ex parte Schwalban leer, 1 Dowl. P. C. 182. 

(c) Duncan v. Scott, 1 Campb. 100, (Chit, 
jun. 742). Indorsee against drawer of bill. 
The defendant gave the bill while under duress 
abroad, and under a threat of personal violence 
and confiscation of bis property, and without 
consideration. Lord Ellenborough held, that 
the defendant not having been a free agent when 
he drew the bill, it was incumbent on the plain- 
tiff to live some evidence of consideration, and 
no such evidence being given, the plaintiff was 
nonsuited. See also Thom, on Bills, 123. A 
plea of duress, and no consideration, is bad for 
duplicity, although the latter defence be badly 
pleaded; Stevens v. Underwood, 6 Scott, 402, 
post, Part II. Ch. IV. Defence t and Plea*. 

( d ) Rees v. Marquis Headford, 2 Campb. 
574, (Chit. jun. 823). Indorsee against accep- 
tor. The drawer had received no consideration 
for the bill, and had been tricked out of it by a 
gross fraud. Lord Ellenborough held that this 
made it incumbent on the plnintiff to show what 
omsideration he gave for the bill, and not do- 
ing so was nonsuited; and see Grew v. Be ran, 
3 Stark. 134, (Chit. jun. 1147). 

Ledger v. Ewer, Peake, R. 216, (Chit. jun. 
530); post , 79, note ((). So if a trader get a 
bill by fraud, and become a bankrupt, it will 
not belong to the assignees, but to the party de- 
frauded, especially if there was a promise to 
return it before the bankruptev ; Gladstone v . 
Hadweo, 1 M. & Sel. 517, (Chit jun. 886); 


and even without such promise. Noble v. 
Adams, 7 Tauut. 59. But mere imbecility of 
mind affords no defence, unless there was fraud; 
ante , 18, note (x). As to pleading fraud, seo 
Connop r Holmes, 2 C., M. & R. 719, post. 
Part H. Ch. IV. Defences and Pleas. 

(e) Pitt r. Smith, 3 Campb. 33; Gregory v. 
Frazer, 3 Campb. 454, (Chit. jun. 899); in- 
toxication is no defence unless fraud also; 
Northam v. Latouche, 4 C. & P. 140, ant *, 
18, note (u). 

(/) VVienholt v. Spitter, 3 Campb. 376, 
(Chit jan. 890). See the case, post, 76, 
note (g). 

(g) Duncan v. Scott, 1 Campb. 100, (Chit, 
jun. 742). Ante, 72, note(c). 

(A) Young v. Timmins, 1 Cromp. & Jenr. 
831; l Tyrw. 226, (Chit. jun. 1533). But 
see the meaning of “ adequate consideration,” 
as explained in Hitchcock v. Coker, 6 Ad. & 
El. 438; l N. & P. 796, S. C. ; post, 94, note. 

(i) Barber v. Backhouse, Peake, Rep. 6 a, 
(Chit. jun. 482). In an action on a hill of ex- 
change by the payee, the defendant paid part of 
the money into court, and it appeared upon the 
trial that there was no consideration for the 
other part; Law, however, urged that the pay- 
ment of the money into court admitted the bill 
was good for part, and if it was good for part 
it was good in toto ; but Lord Keoyon declared 
himself clearly of a contrary opinion, upon 
which the jury found for the defendant, and 
this case being afterwards mentioned by Lord 
Kenyon in the course of argument, Law said 
he was perfectly satisfied with the decisioo. 
See Darnell r. Williams, 2 Stark. R. 166, ante, 
70, note (m). 


(1) ^ Fallis v. Griffith, Wright, 303. Loffiand v. Russell, Idem, 438. Donelson v. Cle- 
ments, 1 Meigs, 156, 7. 

(2) ^ As to what is, or is not, an adequate consideration, see the following cases. Kellogg v. 
Curtis, 9 Pick. 534; Knight v. Priest, 2 Verm. 507; Lapbam ». Barret, 1 Idem, 247; Moar v . 
Wright, Idem, 57; Haven v. Hobbs, Idem, 238; Wentworth v. Wentworth, 5 N. Hamp. 410; 
Corbery v. Boyle, 20 Louis. Rep. 180; Fenney v . Prince, 7 Pick. 248; Kempton v. Coffin, 12 
Hem, 129; Eaton v. Carey, 10 Idem, 211; Vadakin o. Soper, 1 Atkin, 287; Bates o. Starr, 2 
Vsrm. 586; Hall v. Constant, 2 Hall, 185; White v. Dewilt, Idem, 405; O’Keaon v. Barclay, 2 
Penn. 581 ; Aldridge v. Turner, 1 Gill & John. 427 ; Parker v . Crane, 6 Wend. 647 ; Seaman v. 
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or THE CONTRACT OR CONSIDERATION 


[PART It 


CMi? 


I. Adeqia- acy duty, constitute sufficient considerations, and if they alone were the 
cy of Con- considerations, the bill or note cannot be enforced against the maker or his 
wderanoa. p ersona j representative, unless when in the hands of a 6oni fidt holder for 

Fir it. value (A:). 

Want of 

Cotuidon- But the debt of a third persoo(/)(l), or forbearance to his "representative 
defence. (*»)» or a debt barred by the statute of liroitations(n), or by bankruptcy and 
whj|ta certificate (o), or even a mere moral or honorary obligation (p) (2), orre« 
•officiant spect to the memory of a deceased husband(f), is an adequate consideration. 
Considers- So an exchange of securities, as of acceptances, where each cross acceptor 
t* 00 * engages to pay his own acceptances, although there was no other debt or 
[ # 74 J consideration between the parties, constitutes an adequate consideration, aod 
neither party can, in that case, resist the performance of his engagement to 


t; 


i 


M ’ 

Xv; 

S.-i 


( k ) Holliday r. Atkinson, 5 B. St C. 601, upon account of the maker'i mother wu ia- 
po*t, 74, note (x). See also Seton r. Seton, valid, and that notes coaid be only given for 
2 Bro. C. C. 610, post, 75, in notes. the debt of the maker. Bat the plaintiff re- 

(/) Popplewell r. Wilson, in error, 1 Stra. covered. The report concluding, * In this case, 
264, (Chit. jnn. 24S); cited in Ridoat r. Bris- Holt, C J. directed a verdictfor the plaintiff, 
tow, l Tyrw. 84, ante , 69, note (A*), and see hut under control , and ordered the rate* to 
Coomb v. Ingram, 4 D. & R. 210, (Chit. jun. be stayed;” Garnet r. Clarke, 11 Mod. 226, 
1206). The statute against frauds, 29 Car. (Chit. jun. 229). 

2, c. 8, enacts, that “ no action shall be brought (m) Rid out r. Bristow, 1 Tyrw. Rep. 84; 1 
whereby to charge the defendant upon any ape- Crorop. & J. 231, S. C., ante , 69, note (Jfc). 
cisl promise to answer for the debt, default, or (#*) II vicing v. Hastings, Ld. Raym. 399; 
miscarriage of another person, unless the agree - Dean «. Crane, 6 Mod. 309; QuanUfek v. Eng- 
ment shall be in writing, and signed by the land, Burr. 2630; Bla. Rep. 703, S. C. ; Cowp. 
party to be charged ;” and the decisions on that 290. 

act require that the writing shall state the con- (o) Trueman r. Fenton, Cowp. 544, (Chit. 
iideration of the promise; Wain r. Walters, 5 jun. 395); Birch t>. Sharland, 1 T. R 716; 
East, 10. But although a bill or note does not Cowp. 290; Brix v . Bra ham, 1 Bing. 231; 8 
express the consideration of the engagement it Moore, 261, (Chit. jun. 1184); 6 Geo. 4, e. 
is valid, because this was a mercantile instru- 16, s. 131; 1 Mont. 173; when not, Row f* 
ment in force before the statute of frauds; and Main, 1 Bing. N. C. 357, pott , sec. ii. Illegal- 
secondly, because the engagement of each ity of Co mile ration. And sec as to discharge 
party to a bill or note is an original undertak - under Insolvent Act, 7 Geo. 4, s. 1, pott , Part 
ing for himself, and not a promise for the debt II. Ch. VIII. 

of another, although it may have the effect of (p) Hawkes r. Saunders, Cowp. 290; Lea 
discharging the debt of a third person. See r. Muggeridge, 5 Taunt. 36; Gibb ». Merrill, 3 
also Roscoe on Bills, 386. Lord Holt, who, it Taunt. 311. But semble y that a moral obligt- 
will be remembered, was a strenuous opposer tion is not in every case a sufficient considera- 
of promissory notes, and occasioned the 3 & 4 tion for a promise; Littlefield v. Sbee, 2 B. & 
Ann. c. 9, in A. D. 1710, shortly after passing Ad. 811. 
that act contended that a note to pay so much (g) Ante , 69, note (k). 


Seaman, 12 Idem, 38!; Sowerwein v. Jones, 7 Gill & John. 335; Dickinson v. Hall, 14 Pick. 
217; Parish v. Stone, Idem, 198; Nelson v. Serb, 4 Mee. & Weis. 795; Trask v. Vinson, 20 
Pick. 105. )> 

(1) A promise by one person to indemnify another for becoming a guarantor for a third, is not 
within the statute of frauds; such promise need not be in writing, and the assumption of the re- 
sponsibility, is a sufficient consideration for the promise. Chapin v. Merritt, 4 Wend. Rep. 657. 

A promissory note given by a member of the vestry of a church, for a debt due, not by him in 
his individual character, but by the vestry, a corporate body of which he was a member, without 
any consideration moving to himself, is a promise to pay the debt of another, without consideration 
and void. Rogers v. Waters, 2 Gill & John. Rep. 64. 

The fact that a note was payable at a future day, where it appeared that it was made for the 
purpose of closing an account, for which the maker was not responsible independent of the note, 
does not furnish the slightest presumption that forbearance was purchased by it; for nothing is 
more common than the closing of accounts by passing notes payable at future days, without tbs 
consideration of forbearance being thought of. Jb. 

(2) A moral obligation is a sufficient consideration for an express promise. Glass v . Beach, 5 
Verm* Rep* 472. 

But to make one liable on a promise founded on a moral obligation, it must appear that tbs 
obligation is strictly and undoubtedly of such a character. Hawley r. Farrar, 1 Verm. 420. 
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honour his own acceptances(r)(l), and the incurring a liability for the debt i. Adequa- 
or default of another, either as a surety or otherwise, is an adequate consid- <y of Coo- 
eration, and entitles the party subject to such liability to sue upon any bills 8lderttloa * 
or notes in his possession, however numerous and extensive, until his liabili- First. 
ty has been completely discharged; and, therefore, where a banker's accept- Want of 
ances for his customer exceeded the cash balance in bis hands, and accom- ^^when* 
raodation acceptances were deposited with the banker by the customer as a a Defence, 
collateral security, it was held at Nisi Prius, that whenever the banker's ac- 
ceptances exceeded the cash balance the bankers held the collateral bills for 
value (a). 

So if a bill or note be indorsed as a collateral security , that is an adequate 
consideration to enable the party to sue thereon, though lie advanced no y 
new credit on the bill or note(l). 

It appears to have been doubled w hether a bill, note or check, delivered A* a gift 
by the maker to the payee as a gift, and without any adequate consideration, 
but intended by him to be paid, can be enforced as against the donor or his 
personal representative ; but it seems now' to be settled that it cannot(x). 

(r) Rotfe v. Caslon, 2 H. Bio. 571, (Chit, new (rial, on the ground that this woo a misdi- 
jon. 551); Kent v. Lowen, 1 Carapb. 179, rection, because though the jury might have 
note, (Chit.jun. 746); Hornblower r. Proud, presumed that a good consideration was given, 

2 B. & Aid. 327, (Chit. jan. 1049) ; Spooner yet that those pointed out were insufficient, and 
v. Gardiner, R. & M. 84, (Chit. jun. 1211). it seems to have considered that on intention to 
(i) Bosanqoet t\ Dudmon, 1 Stark. R. 1, evade the legacy duty would not have beeo a 
(Chit jun. 904); and Bolland r. Bygrave, Ry. good consideration. And per Abbott, C. J., 
k M. 271, (Chit. jun. 1272); Hey wood r. “ I agree that where a note is expressed to bo 
Watson, 4 Bing. 496. for value received, that raises a presumption 

( t ) Hey wood r. Watson, 4 Bing. 496; I of a legal consideration sufficient to sustain the 

Moore & P. 269, (Chit.jun. 1374). promise, but that is a presumption only, and 

(u) As to the delivery of a bill, &:c., as do- may be rebutted. Now we find that this note 
natio mortis caus‘d see ante , 2, note (e); and was given to a boy only nine years old, whoso 
see cases in equity as to imperfect gifts. Cot- father was living, and that the donor was in a 
teen r. Missing, I Madd. Rep. 176; Adams r. state of imbecility, and'not far from his death. 

Claxton, 6 Vea. 226; Howper r. Goodwin, 1 It then became a question for the jury, whether 
Swanst. 485. the note was given upon any legal consideration, 

(x) In Nash r. Brown, sittings at Westmin- and I think that the direction given to them as 
ater, Trin. 1317, a bill of exchange was accept- to the sufficiency of gratitude to the father or 
«d by the defendant as a present to the payee, affection to the son was improper. As at pro- 
who indorsed it to the plaintifT for n small sum sent advised, I should also think that the inteo- 
sdvanced to him. And Lord Ellenborough held tion to avoid the legacy duty would not be auf- 
that the plaintiff was only entitled to recover so ficient, for then the note would not he payable 
much os he had actually advanced on the bill, until after the donor's death, and a promissory 
MS. note is not good as a donatio mortis causA . 

Holliday r. Atkinson, 6 B. & C. 501 ; 8 Dowl. But if a second verdict should be founded on 
k Ryl. 163, (Chit jun. 1290). A promissory the latter consideration, the question may he 
note was given by a testator to the plaintiff, an put upon the record." Rule absolute. The 
infant aged only nine years, for 100/., payable cause was not tried again, a compromise having 
*ix months after dute, and expressed to be for taken place between the parties, 
value received; and in an action by such payee In Woodbridge v. Spooner, 8 B. & Aid. 
against the executors of the maker, no evidence 286; 2 Chit. Rep. 661, (Chit. jnn. 1078), it 
of consideration being given, the judge told the seems to have been considered that a note giv- 
jorjr that the note being for value received, im- en "/or value received , and hit kindness to 
ported that a good consideration existed, and me,” was valid; but there it will be observed 
that gratitude to the infanVs father, or affec - the first part of the sentence denoted an ade- 
Hon to the child , or an intention to evade the quate consideration. 

fcgocjf duty, would suffice; the court granted a In Tate v. Hilbert, 2 Ves. jnn. Ill, (ChR. 


(I) If the maker of a note gives the bolder a new note, with another surety, and takes up the 
old one, be cannot when called on for payment, enter into the original consideration, because be 
dm by his act, induced the holder to surrender the right which he htd against the indorser, who 
*** responsible on the original instrument. The surrender of that security is a good consideration 
for the new obligation. Coco v. Latour, 4 Miller's Louisiana Rep. 507. 
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[part I. 


;w. 


I. Ad©- And therefore a bill indorsed by way of •gift does not subject the indorser 
qoacy or to an action at the suit of the indorsee(y). And in a case in equity, it was 
Consider*- no absolute gift to take effect immediately cannot be considered 

as donatio morti$ causd, and therefore that such gift of a common check on 
First. _ a banker payable to bearer, and of the party’s own promissory note, was 
Considers- not donatio mortis causti, or an appointment or disposition in nature of it, 
tioo when *and was not capable of any greater effect in equity than at law; and it was 
s Defence, accordingly ordered, that the bill, as to the check, should be dismissed with- 
T *76 J out prejudice to any action; and as to the note, it being doubted whether an 
action would lie against the executor for want of consideration, the court of- 
fered to retain the bill, if an account was necessary (r) (1). But although 


jun. 510); 4 Bro. C. C. 236, ed. by Belt, Lord 
I^oughborough would not decide that a note 
was invalid which was delivered as a gift. 

Formerly such a bill or note seems to have 
been considered to be available, Williamson 
and Ux. r. Losh, Executor, MS. Ashurst, J., 
Paper Books, 19th vol. 54, Mich. Term, 16 
Geo. 3, cited 7 T. R. S51. This was an action 
of assumpsit against the defendant, as executor 
of John Losh, deceased, upon the following 
promissory note: — “ I, John Losh, for the love 
and affection that I have for Jane Tiffin, my 
wife's sister's daughter, do promise that my 
executors, administrators, or assigns, shall pay 
to her the sum of 100/. of money, one year af- 
ter my decease, and a caldron and a clock , a 
waintcoat chut , and a bed and bed-clothes, 
seven pudden dishes: as witness my hand, this 
16th day of February, 1763. Witnessed by 
us, A. B., C. D." Jane Tiffin afterwards in- 
termarried with the plaintiff. V fpon the trial a 
verdict was found for the plaintiff, and a case 
reserved. The defendant admitted he had 
proved the will, and had assets sufficient to cov- 
er the damages, but contended that there was 
no consideration in point of law, and that the 
note could not be recovered upon, and that as 
the testator was not bound, the executor was 
not. The court held that the instrument being 
in writing, and attested by witnesses, the ob- 
jection of nudum pactum did not lie, and or- 
dered the postea to the plaintiff. This case was 
afterwards observed upon by Lord Chief Baron 
Skynner, in delivering the opinion of the judges 
in Rann v. Hughes, 7 T. R. 351, when he in- 
timated, that so far as this case went on the 
doctrine of nudum pactum , it was erroneous. 
It is further observable, that in Williamson v . 
Mosh the note was void os a promissory note , 
because it was'for the delivery of goods besides 
the payment of n.oney, and consequently, un- 
less it was founded on a sufficient considera- 
tion, it was invalid; and see observations on 
Rann r. Hughes in Ridout r. Bristow, 1 Tyr. 
R. 84; 1 Cro. & J. 231, (Chit. jun. 1518). 

Seton r. Seton, 2 Bro. C. C. 610. The mo- 
ther of the plaintiff made a promissory note for 
9600/., and delivered it to a trustee, as n pro- 
vision for a child of which she was then preg- 
nant; she afterwards filed her bill to have the 


note delivered up; the child, wbo was tkea 
born, together with the trustee, filed tbeir cross 
bill to have the agreement entered into by the 
note carried into execution. Upon genera! de- 
murrer to the bill for want of equity, the coin 
held it was not sufficiently nudum, pactum to 
allow the demurrer. 

In Pisher r. Disher, 1 P. Wins. 204, (Chit 
jun. 230), where the testator, though in do re- 
spect indebted to his brother, had signed a note 
by which he had acknow ledged himself indebt- 
ed to his brother in 5000/. and always kept it 
in his own custody, and the brother knew noth- 
ing of it at the time it was signed, and at the 
testator's death it was found among his popen, 
it was held to be n matter merely initiate or in- 
tended and never perfected, and consequently 
os no debt at all. 

(y) Easton v. Pratchett, 1 C.,M. & R. 798; 
S. C. 3 Dowl. 472; 1 Gale, 33; et per Lord 
Abinger, C. B. in delivering the judgment of 
the court; In C., M. & R. 808, 809. “ If a roan 
give money os a gratuity, it cannot be recover- 
ed back, because the act is complete ; yet a 
man who promises to give money cannot bo 
sued on such promise; and if so, I do not see 
bow a promise in writing, not under seal, can 
hove any binding effect. The law make* no 
difference between such a promise and a verbal 
one. There is she same distinction as to a hill 
of exchange. If a party gives to another a ne- 
gotiable instrument on which other parties are 
liable, the man who makes the gift cannot re- 
cover the bill back, and the man to whom the 
bill is given may recover against the other par- 
ties on the bill; but it is a very different ques- 
tion whether the giver binds himself by the in- 
dorsement so as to make himself liable there- 
upon to the person to uhom he gives it. There 
is no decision that be does, and there iso strong 
authority the other way, and the prevailing 
opinion in the profession is, that a parol promise 
of a gift, whether verbal or in writing, will not 
be binding.’* And see the same case io error, 
2 C., V. k R. 542; 4 Dowl. 549; 1 G«l«. 
250; f» C. & P 7Sfi. See also Solly r. Hinde, 
2 C. Si. M 516; ante , 71, note (p). 

(s) Tote r. Hilbert, 2 Ves. jun. Ill, (Chit, 
jun. 510); 4 Bro. C. C. 286, ed. by Belt, 8. 
C.; but sec Chaworth r. Beech, 4 Ves. 585. 
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(I) If an order not amounting to a bill of exchange is accepted by the drawee, without con- I 

sideration, he is not bound, it being nudum pactum. Atkinson v. Mnnks, 1 Co wen. 602. , 

In an action brought by the assignee in the name of the payee of a note not negotiable against ii . 

the maker, it is competent for the defendant to give in evidence that the assignment was mads 
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as between the donor and donee the delivery of a bill or note by way of gift I. Adequa- 
will not operate so as to subject the former to an action at the suit of the V°°* 
latter, yet such delivery will afford no answer to the other parties to the bill 
or note in an action by the donee or his indorser; nor will it be a defence ypnntof 
io the donor after it bas passed into the hands of a bond Jide holder for val- Considem- 
ue(a). tion when 

A subsequent failure of the consideration for which a bill or note has a Dcfence * 
been given, either in the u>hole(b)(i) or in port, when of definite amount (c), S**se- 
such as the non-performance of a condition precedent (d ) , will frequently, be- 5^ ur€ 
tween the original parties, and if bankrupts, their assignees (e), and others of Con- 
holding for them, or who have only advanced a part of the consideration, af- ,iderition - 
ford a defence entirely or partially(/) : and if a hill or check has been given 
even on a verbal condition, which the drawer finds is to be broken or eluded, 
he bas a right to stop the payment, and may defend an action thereon (g). 


(a) See Easton v. Pratchett, 1 C., M. & R. 
798; ante , 75, notc(y); Heydon r. Thomp- 
■on, 3 Nev. & Man. 319, 324; 1 Ad. & El. 
210,8. C. ; Whitaker p. Edmonds, 1 Ad. &. 

630; post, Part II. Ch. V. s. i. Ev idence. 
— Consideration. 

( b ) See Jefferies r. Austen, Stra. 647; Pi;get 
de Bras v. F<rbcs, 1 Esp. 117, (< hit. jun. 
510); Jackson r. Warwick, 7 T. R. 121, 
(Chit. jun. 591); Grant r. Welchman, 16 
East, 207; post , 79; duelling v . Briggs, Bui. 
N. P. 274. (Chit. jun. 291); Delauney v. 
Mitchel, 1 Stark. Rep. 439, (Chit. jun. 976). 
See also Solly v. Hinae, 2 C. & M. 516; 6 C. 
& P 316, S. C.; ante , 71,notc(//); Wells v. 
Hopkins, post, 77, note ( m ). 

( c ) See Day v. Nix, 9 Moore, 159, (Chit, 
jun. 1210). 

(rf) Irving v. King, 4 Car. & P 309, (Chit, 
jun. 1498); Evans r. Morgan, 2 C. & J. 153; 
2 Tyr. 396, 8. C.; post , 77, note (h). 

(0 Ex parte M’Gae, 2 Rose, 376, (Chit, 
jun. 954); 19 Ves. 607; ante, 71, and post , 
77, note (h). 

if) When partial failure of consideration 
affords a complete defence to an action for not 


accepting a kill for the price of goods sold. 
Head r. Laldrev, 2 Nev. & P. 217; 6 Ad. & 
El. 59, 8. C. 

Car) Wienholt r. Spitter, 3 Camp. 376, 
(Chit. jun. 890). Action on a banker’s check 
drawn by the defendants for the gam of 532/. 
A house in West pin 1 in having received a sum 
of money oil account of the plaintiff, directed the 
defendants, who were their correspondents in 
London, to pay it to him, but said they could 
no: allow him interest upon it as they had made 
none themselves. This being communicated 
to the plaintiff, lie at fust insisted on interest, 
but finally agreed on having a check for the 
principal to give a receipt in full. He ac- 
cordingly wrote such receipt, and received the 
check in question in exchange. Having got it 
into his hands, he said he should prosecute the 
house abroad for interest before the Chamber of 
Commerce nt Paris. The defendants thereup- 
on ordered payment of the check to be stopped. 

Lord Elicnborough. — “ J f I give a draft 
vpon a condition, and I find the condition is 
to be eluded , / may stop the payment. This 
was a conditional delivery of the draft. When 
it was delivered all still remained in fieri. The 


without consideration, and that he hod paid the amount to the payee, although he had notice of 
the assignment previous to the payment. Dunning r. Hayward, 1 Green. 36 6. 

(1) If a note be sold, the consideration stipulated to be paid for it may, in general be recover- 
ed, though the note prove to be of no value — but there is an implied warranty that it is genuine, 
tnd if it is forged, there is a failure of consideration, and there could be no recovery of that agreed 
to be paid for it Marshall v. Peck, &c., 1 Dana Ken. Rep. 612. 

Partial failure of the consideration of a note cannot be taken advantage of at law. Harlantf. 
Read, Ohio Rep. Cond. 579. 

A total failure of the consideration of a note may be given in evidence under the general issue 
jdMou/ notice ; not so ns to a partial failure. The People r. Niagara, C. P. 12 Wendell's Rep. 

Where the only consideration of a promissory note was a promise by the payee to convey to 
fhe maker, on payment of the note, a tract of land if the payee should own it, and if not to b tty 
i of the owner as cheap as he could and let the maker have it for what it should cost; and the 
payee died insolvent before the note became due, without any title to the land; it was held that 
the consideration of the note might be considered as having totally failed, and that the maker had 
a right to treat it as a nullity. TilJotsou v. Graves, 4 N. Hamp. Rep. 444. 

So, where a note is given for the purchase money of fend, the title to which fails. Rice r. God- 
dard, U Pick. 293. See also Hartwell v. M’Betli, Har. Del. Ren. 368; Bowles v. ITewby, 2 
Rlackf. 364; Lo*fiand v. Russell, Wright, 438. But where the defendant relies on a plea of fril* 
ore of consideration the onus probandi lies on him. Towsey v. Shook, 3 Blackf. 267. 
a ^ The bolder of a negotiable nolo indorsed in blank, who possesses it in good feHh and gave for 
* 1 valuable consideration, cannot be affected by any failure of consideration, between the parties 
to it and the original indorsee or holder, Hagan r. Caldwell, 15 Louis. Rep. 3SO; Aldervon v. 
Chatham, 10 Yeig. 804. )> 
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I. Adapt- But in these cases the matter which the holder has failed to perform must 
c j of Coo- constitute the basis or principal condition precedent in respect of which the 
•deration, ^yi wag gj veili or y will afford no defence; and therefore, where ‘A. and B. 
First. were litigant parties in several actions, and C. was the attorney of B. and 
Want of at a meeting to settle the actions it was agreed, (inter alia,) between A. 

and B. in the presence of C., that C. should give his promissory note at 
a Defence, two months, as a collateral security for the payment by B. to A. of a sum 

of 450/.; and it was added, that all the effects which A. had of B.’s should 

be delivered up to C. as B.’s attorney, and C. signed the note at the meet- 

f *77 ] ing immediately after the *signin£ of the agreement ; it was held, in an ac- 

tion on the note by A. against C., that the delivery up of the effects was not 
a condition precedent to the right of A. to claim the money (A). In a late 
case, where a sum of 400/. belonging to A. was put by him into the bands 
of B., his solicitor, who laid it out on mortgage, and the deeds were depo- 
sited with A.; and interest being in arrear, and A. pressing for payment, B. 
gave a promissory note payable three months after date to A. for the amount 
of principal and interest, and it was agreed at the time of giving the note, 
that A. should deliver up the deeds to B., and should hold the note till the 
sale of the mortgaged premises should be completed; and when the note be- 
came due A. sued B. upon it, though the deeds had not been delivered up, 
or the sale of the mortgaged premises been completed. The judge having 
left it to the jury to say whether the note was given on a condition prece- 
dent, that the deeds should be delivered up, it was held, that it ought to have 
been left to them to say what the consideration of the note was, and whe- 
ther it had wholly failed or not(t). 

And there are many cases where it has been decided, that although there 
was not adequate consideration for the whole amount of the instrument, yet 
as it could not be readily shown to the jury to what precise extent theconsid- 
eration had failed, the plaintiff was entitled to recover the whole, leaving the 
defendant to his cross-action to recover the difference as damages(fc) (1)* 
And it seems to be an established doctrine, that the partial failure of consid- 
eration will constitute no defence, if the quantum to be deducted on that ac- 
count be unliquidated , and not in the nature of a certain debt or deduction. 
Thus, if a bill has been given for the price of goods, it has been held to be 
no ground of defence to a part, that the price of the goods was exorbitant (/), 
or that they (having been retained and not returned) have turned out un- 
gound(m) (2). So in an action by the drawer against the acceptor of bills 


defendants, on discovering the plaintiff's in- 
tentions, were fully justified in resisting the de- 
mand. The draft in his hands hud become a 
piece of waste paper.” Plaintiff nonsuited. 

( h ) Irving r. King, 4 Cnr. & P. S09, (Chit, 
jun. 1498); cor. Lord Tenterden, C. J. See 
as to effect of agreement by plaintiff, the draw- 
er, to consign goods to a third party in order to 
take up defendant’s acceptance, and how to be 

S leaded, Byas v. Wyllie, l C., M. & It. 696; 

. C 5 Tyr. 377; 3 Dowl. 524; and see Evans 
V. Morgan, 2 C. & Y. 453; 2 Tyr. 396, S. 
C.; as to note given on consideration of plain- 
tiff’s delivering up farm. See post, 819, (8). 


(i) Richards t*. Thomas, 1 C.,M. A R* 
772. 

(k) Per Mullock, B. in Gascoyne r Smith, 
M'Clel. & Y. Rep. 349, (Chit. jun. 1256); 
and see Day v. Nix, 9 Moore, 159, (Chit. jao. 
1210 ). 

(/) Solomons v. Turner, 1 Stark. Rep. 51 • 
(Chit. jun. 942). J!litcr t jf by inadequacy of 
value and other circumstances you can prove 
fraud , so os to show that there was no contract 
at all; per Lord Ellenborougli, C. J., and 
see post , 79. 

(/a) Morgan r. Richardson, 1 Camp. 40, n.j 
7 East, 492; 3 Smith, 497, 8. C.; Fleming P . 


(1) In an action upon a promissory note, a total failure of consideration may be given in evi- 
deuce to defeat it; but it is otherwise where there is only a partial failure; that can be remedied 
by a distinct suit. Washburn r. Picot, 3 Deverenx’s Rep. 399. . 

J (fc) In an action on a promissory note given for the price of goods sold with a warranty, H »• 
. good defence that the goods tnrned out to be of no value. Shepherd r. Temple, 8 New 
Damp* Rep 465. 

And in aneb a cate, it is not necessary to show that the goods were returned. Ibid. 
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of exchange given for goods supplied, which were td be u of good quality I. Adequa- 
and moderate price,” and were estimated at about 400/. and the bills given c y° f 9°°' 
, for that amount, it is no defence that the goods turned out to he worth much B entt00 ‘ 
lets than the estimated price, and that the acceptor has paid more than the Firtt. 
real value of the goods on the bills(n) ( 1) . So if a note # be given in con- Want of 
sideration of the plaintiff’s disclosing to the defendant an improvement in ^ 

, certain machinery, which turns out to be less beneficial than was anticipated a Defence, 
by the parties, it is no answer to an action on the not e(o). [ *78 ] 

And where under an agreement between A. and B. for the sale of a lease, 

B. accepts a bill for the purchase-money and is let into possession of the 
premises , it is no defence to an action by A. against B. upon the bill, that 
A. refused to execute an assignment of the lease according to the agree- 


Simpson, t Camp. 40. See T ye p. Gwynne, 
2 Camp. 346. From this last case it appears 
that Morgan v. Richardson wag afterwards 
brought before the King’s Bench, and the court 
approved of the direction of the Chief Justice; 
and see next note. But if a bill or note be 
given ns the price of goods of a particular 
growth (as hops) and answering certain sam- 
ples, it will be a good defence to an action on 
the bill or note, as showing a total failure of 
consideration, that the goods delivered did not 
answer the samples; Wells r. Hopkins, 5 M. 
& W. 7; 3 Jurist, 797, S C. ; post , Part II. 
Cb. IV. Dtfencet and Plea*. 

(n) Obbard r. Belham, Mood. & M. 483; 
(Chit jun. 1490,) per Lord Tenterden, C. J. 
“ The assignees certainly cannot recover in 
this action, unless the bankrupt would have 
been entitled to receive payment on the bills. 
Bnt the cases cited for the plaintiffs have com- 
pletely established the distinction between on 
action for the price of the goods, and an action 
on the security given for them. In the former 
the valne can only be recovered; in the latter 
I take it to have been settled by those cases, 
and acted upon ever since ns law, that the par- 
ty holding bills given for the price of goods sup- 
plied, can recover upon them, unless there has 
wen a total failure of consideration. If the 
consideration fails paitially , as by the infer i- 
orily of the article furnished to that ordered, 
the b oyer must seek his remedy by a cross ac- 
tion. The warranty relied on in this case 
makes no difference. In Morgan v. Richard- 
ante , 77, n. (m), the hams bought turned 
oat unmarketable; that was just as much a 
breach of warranty as there is in the present 
owe; for every mun selling n commodity wnr- 
mnts it to be of merchantable quality, no pur- 
chaser buys except upon that understanding;” 
•od the plaintiff obtained a verdict for the whole 
amount 


See also Gray v. Cox, 4 Barn. & Aid. 108; 
Laing r. Fidgeon, 6 Taunt. 108; 4 Campb. 
109, S. C. ; Jones r. Bright, 5 Bing. 533; 8 
M. & P. 155, S. C. 

It is submitted, that it would be more con* 
aUtent with justice, in practice, to extend rath- 
er thau narrow the just and equitable right to 
deduct or reduce n part of the claim on a bill 
or note, at least when arising in the same trans- 
action, rather than to compels defendant to pay 
the whole amount, and then in a cross action, 
as for unliquidated damages, to endeavour to 
recover back a part of the money he has thus 
parted with, perhaps to a person who in the 
meantime may have become insolvent. The 
trouble and inconveniences resulting from the 
investigation of the amount of damages would 
not be greater in action upon the bill than in a 
cross-action, which only tends to an increase of 
costs and frequent loss. 

Independently of any bill or note having 
been given, if any article be sold by warranty, 
and such warranty be false, and the purchaser 
has derived no benefit , the vendor can recover 
nothing , though the article be not returned; 
and therefore where A. sold to B. saintfoin 
seed, warranted to be “ good new growing 
seed;” and soon after delivery B. was told that 
the seed was not good new growing seed, but 
be nevertheless sowed part, and sold the rept, 
without giving any notice of the defect to A.; 
it was held that A. could not recover the price, 
if the seed did not correspond with the warran- 
ty. But it should be observed, that it did oot 
appear, nor was it made a point, that the seed 
was of any value to the Parties who sowed it; 
Poulton v. Lathmore. 4 Man. & R. 208. See 
Bnsten r. Butter, 7 East, 479; 3 Smith, 496; 
and cases there cited; Farnsworth v. Garrard, 

1 Camp. 38; Fisher v Samuda, id. 190. 

(o) Day r. .Nix, 9 Moore, 159, 


And although the note be in its terms absolute, it is competent for the maker to prove, in order 
to show a warranty, that it was agreed at the time of making the note, that n deduction should 
he made, in case tie goods should not turn out to be as good as represented. Ibid. 

(1) The partial failure of the consideration of a note may be given in evidence to reduce the 
■mount of the plaintiff's recovery. Spalding t>. Vandercoolc, 2 Wend. Rep 431. 

In an action on a promissory note, which had been made in consideration of a deed of tha 
ptomissor, conveying to the maker all the promissor’s right in a tract of land, it is no defence, 
toat the promiaoor had no interest in the land, unless somo fraud is made to appear. Perkin’a 
Admr. p. Bnmford, 3 New Hamp. Rep. 522. 
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[PART I. 


I. Adegut- ment(/)). So it is no defence to an action by the payee against the maker 
<7 V 00 " of a promissory note, that the payee had agreed to convey an estate to the 

■identioQ. ma ] £er j n consideration of a sum of money then paid or secured to be paid 
Firtt. to the maker (being the sum mentioned in the note) and of a further sura to 
Want of ^ paid a t a future div, and that such estate had never been conveyed, the 
tion*when" plaintifT not having been able to make out his title before the note became 
a Default, due, but the contract still remaining open, and plaintiff never having refused 
to convey(^). Nor in an ac tion by the payee against the acceptor of a bill 
of exchange drawn for the balance of purchase-money of articles bought at a 
sale, is it aqy defence that tico months after delivery of the goods to the ven- 
dee, the vendor forcibly retook possession of them, for the vendee cannot 
treat that act as a rescinding of the contract, but must bring trespas3(r). 

But where a bill has been given for the price of goods fraudulently sold 
under an express warranty, the breach of such warranty is a bar to an action 
on the bill, if the defendant, immediately on discovering the fraud, and be- 
. fore he has derived and substantial benefit from the possession of the goods, 
repudiate the contract by returning or tendering them back(s). 

[ *79 ] *And if the defendant has already paid money, or other bills, exceeding the 
value of the property sold and delivered to him ‘upon a false and fraudulent 
warranty or concealment, then it seems that the defendant may entirely resist 
the payment of any further bilis(s). And where the plaintiff having got pos- 
session of a shop, but having no business and little money, prevailed on the 
defendant to enter into partnership and accept a bill for 100/. as the consid- 
eration-money for being admitted, and the defendant’s friends disapproving of 
the arrangement, broke it off; Lord Kenyon left it to the jury, whether this 
was not a fraud on the part of the plaintiff; but told them, diat if they thought 
not, they should take into consideration the damages the plaintiff had really 
sustained by tho non-performance of the contract, and were not obliged to 
find the whole amount of the bill; and the jury found for the defendant(f). 

So where a contract of sale has been rescinded , then the payment of a 
bill given on the faith of its completion may be resisted, although the dama- 
ges were uncertain, provided the bill is in the hands of the vendor or bis agent 
(ti). But it is no answer to an action on a bill or note, that it was for an ap- 
prentice-fee, which ought to have been paid in the first instance, and that 
the apprenticeship had been put an end to on account of the subsequent 
misconduct of the master(x); thought if the apprentice had been discharged, 
and the fee was originally agreed to be returned on that event, it might be 
otherwise (y ) . 


Secondly . I 1° general, the circumstance of a bill or note having been obtained witb- 
Want of out adequate consideration, or even by duress or fraud, or misapplied by an 

Coosidera- aaent to his own use, affords no defence where the instrument comes into 
tion when ° 
not a De- 


fence. ( p ) Moggridgo r. Jones, 3 Campb. 39; 14 

Bill or note East, 496 , 8. C. 

in Hand* ( q ) Spiller r. Wcelakc, 2 B. & Ad. 155, 
of Third (Chit jun. 1536). But semble , per Parke, J. 

person for that it would be a good defence if the circum- 
Value. stances were such that the defendant, haviog 
paid the amount as a deposit, might recover it 
back. 

(r) Stephens v. Wilkinson, 2 B & Ad. 820, 
(Chit. jun. 1540). 

(s) Lewis v. Cosgrave, 2 Taunt. 2, (Chit, 
inn. 771); and see per Lord Ellenborough, in 
Solomons v . Tomer, 1 Stark R- 51 ; ante , 77, 
note (/)• 


(x) Archer r. Bam ford, 8 Stark. Rep. D5, 
(Chit. jun. 1 162). 

(/) Ledger v. Ewer, Peake Rep. 216, (Chit- 
jun. 530). 

(u) Lewis o. Cosgrave, 2 Taunt. 2, (CbiU 
jun. 771); Ledger v. Ewer, Peake R- 216# 
(Chit jun. 530) ; ante, 73, note (d); Bayl 5th 
edit 49S; Hallett v. Lewis, 1 M. & P* 

(Chit jun. 1364). What not a rescinding of 

contract, Stephens v, Wilkinson, 2 B. & Ad. 
320, (Chit jun. 1540); ante, 77, note(»). 

(x) Grant t>. Welchman, 16 East, 207. 

(y) Id. ibid. . 
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the possession of a bond fide holder for value, without notice, and before it 
is due. It is but just, tthat if one of two innocent persons must sustain a 
loss, he who has suffered a negotiable security with his name attached to it 
to get into circulation, ought to bear the loss, and seek his remedy against 
the person who improperly passed the instrument^).* 

And, therefore, although it be agreed between the original parties to the 
bill or note that payment shall not be enforced except upon certain terras, 
such agreement will not affect a subsequent bon £ fide bolder for value, 
though not to its full amount(a). And it should seem, that although the 
holder has given value for part only of the bill or note, yet he may sue the 
acceptor or maker for the whole amount, and be holder of the overplus above 
the sum really paid to the use of the indorser (6). And where A. procured 
a banking company to advance 100/. on a bill of exchange for 300/. sent to 
him to get discounted, A. giving the company his guarantee for the amount 
so advanced, but having no other interest in the bill; it was held, that A. 
might recover the whole ^amount of the bill in an action against the accept- 
or, and not merely the amount for which he gave his guarantee(c). 

A fortiori where a person has voluntarily and deliberately signed his name, 
whether as drawer, indorser, or acceptor, generally, and without qualifica- 
tion, for the accommodation of another, he ought, if the instrument gets into the 
hands of a bon*i fide holder for value before it is due, to be compelled to pay 
him to the extent of the consideration advanced upon it, although the latter, at 
the time he received it, knew that the bill was founded on an accommodation 
transaction; for it would be inconsistent to permit a person purposely to allow 
his name to be put in circulation, in order to accommodate another at the ex- 
pense of a third person, and after having effected that object, and enabled the 
party so accommodated to obtain goods, money, credit or forbearance, on the 
faith of the bill, to turn round and complain of his having been placed in a 
situation of liability, which he voluntarily incurred; and therefore it is settled, 
that such an accommodation party to a bill must pay such holder, though he 
received no consideration (d) (1). 

{:) Bee Morris v. Lee, ante, 68, note (a); 

Noel r. Boyd, 4 Dowl. 415. 

(а) Edwards v. Jones, 2 M. & W. 414; S. 

C. 5 Dowl. 585; 7 C. & P. 663, and see ante , 

69. 

(б) Id. ib .; WiflTen v. Roberta, 1 Esp. Rep. 

261, (Chit. jun. 536); ante, 70, note (n). 

(c) Reid v. Furnival, 1 C. & M. 53S; 5 Car. 
k P. 499, (Chit. jun. 1634). 

( d ) Per Eyre, C. J. in Collins r. Martini l 
Bos. & Pul. 651, (Chit. jun. 576). And per 
Lord Eldon, in Bank of England v. Beresford, 

6 Dow, 237; Fenturo v. Pocock, 5 Taunt 193, 

(Chit. jan. 896); Haly t>. Lane, 2 Atk. 182, 

(Chit. jun. 294); ante , 24, note (a). 

Smith r. Knox, 3 Esp. Rep. 46, (Chit. jun. 

617). In an action by indorsee against accep- 
tor it was urged that the defendant had accept- 
ed for accommodation of the drawer. But Lord 
Eldon said “ If a person give a bill for a par- 
ticular purpose, and that is known to the par - 


ty taking the bill, as for example, to answer a 
particular demand, then the parly taking the 
bill cannot apply it to a different purpose; hut 
where a bill is given under no such restriction, 
but given merely for the accommodation of the 
drawer or payee, and is sent into the world, it 
is no answer to an action brought on that bill, 
that the defendant accepted it for the accommo- 
dation of the drawer, and that that fact was 
known to the holder.” And see Morris r. Lee, 
ante , 68, note (a). 

1 Pardessus, 466, pi. 442. La simple accep- 
tation est en faveur du porteur ou des endosseurs 
un titre suffisant, parce, qu’il n’est par juste 
qu’on ait un moyen indirect de lea surprendre 
et qu'on puisse, lorsqu’ils ont achetc la lettrede 
change sur la foi de I ’acceptation dont elle est 
revttue, veoir, avec des comptes ou des preu- 
vres qui detruiroient cette acceptation pure et 
simple annoncer qu’elle n’avoit rien de r6el ou 
d’ obligato ire. 


(1) It is no defence in an action on a bill of exchange by the payee against the acceptor, that 
the bill was accepted without consideration, or in other words was an accommodation acceptance , 
and that fact known to the payee. Grant et al. r. EUicott, 7 Wend. Rep. 227. 

In an action by the holder against the maker of a negotiable note, founded on a consideration 
w hich failed, the defendant i a not obliged to prove that the plaintiff purchased with full and cer- 


I. Adequa- 
cy of Con- 
sideration. 

Secondly . 
Want of 
Considera- 
tion when 
not a De- 
fence. 


C *80 ] 


Accommo- 
dation 
Bills, &c. 


Digitized by Tooele 



80 


or THE CONTRACT OR CONSIDERATION 


[PART I. 


I. Adequa- But if bills or notes were accepted or made for a special or particular 
« 7 of Con- purpose, then no third person aware of that object can, by obtaining the in- 
• (deration. strumentS9 or their proceeds, apply the same to a different purpose(e); and 
Secondly , if a bill has been accepted for the accommodation of the drawer, and any 
Want of circumstance has since arisen which would render it unjust, still, to use it for 
tionwhen" ( ^ al P ur P ose > no person aware of the fact can, by obtaining the bill, render 
notaDe- it available against the acceptor; and therefore where an accommodation 
farce. drawer absconded, and his creditor pursued and obtained the bill from him, 
it was held that he could not recover from the acceptor (/); and even a 
payment obtained by a party who knew that it was unjust to obtain it, was 
considered invalid (g). So if the bont fide holder of such a bill, after notice 
of all the circumstances, should return it as useless, it has been held that he 
cannot afterwards, by again obtaining possession, acquire a right of action 
[ # 81 ] against the ^accommodation acceptor, unless it should appear that he still in- 
tended to continue his accommodation (A) (1). And where the plaintiff ac- 

cepted a bill for the accommodation of one H., who deposited it with the 
defendant as a security for goods bought of him, and H. afterwards paid for 
the goods, but he being further indebted to the defendant, the latter refused 
to restore the bill, and subsequently indorsed it for value to a third person, 
who sued the plaintiff thereon, and recovered from him the amount with 
costs ; it was held, that the plaintiff might sue the defendant for the amount 


( e ) Evans r. Kymer, 1 Bar. & Adol. 529; 
(Chit. jun. 1512); Delauneye. Mitchel, 1 Stark. 
Rep. 439, (Chit. jun. 976); Roberts v. Eden, 
1 B. & P. 398, (Chit. jun. 615); Treutel r. 
Barn don, 8 Tnnnton, 100; 1 Moore, 543, S. C. 
(Chit. jun. 1002); Buchannan v Findlav, 9 Bor. 
& Cres 738; 4 M. & R. 593, S. C. (Chit. jan. 
1441); Kay r. Flint, S Taunt. 21; Ex parte 
Flint, 1 Swanst. 30; Ex parte Frrre, 1 Mont. & 
M- 263. Quart as to the validity of an agree- 
ment substituting a different mode of payment 
from that provided by the bill or note itself, see 
per Parke, B. in Edwards r. Jones, 2 M. & \V. 
414, 418, 419, and ante, 69. 

(/) Smith v. De Witts, 6 Dowl. & Ry. 120; 


Ry. & M. 212, (Chit.jun. 1253). 

(g) Martin p. Morgan, 3 Moore, 635; 1 Cow, 
123, (Chit. jun. 1065). 

(A) Cartwright v. Williams, 2 Stark. 340, 
(Chit.jun. 1023.) A. accepted a bill for tbe 
accommodation of B , who delivered it to C. 
his creditor, to provide for a bill about to be- 
come due, and C., before A .*• acceptance be- 
came due, returned it to B as useless; it wai 
ruled by I^>rd Ellenborough, that C. could not, 
bv subsequently obtaining possession of the bill, 
acquire a right of nction against A., for that he 
had abandoned the bill which B. held as trustee 
for A.; sed quart. See the cases, post, Ch. 
VI. a. i. ** TSme of Transfer." 


tain knowledge of the want or failure of consideration. If the circumstances attending tbe trans- 
fer were such as to put him upon his guard, and he made no inquiry into the consideration, be 
purchased at his peril. Cone r. Baldwin, 12 Pick. 545. 

Where a promissory note payable to the payee or bearer, in nine months, was within three or 
four days of the date, and for a full and adequate consideration, transferred by the payee to tbe 
plaintiffs by delivery merely, the payee saying that the plaintiffs must take it at their own risk, 
and that he would not be responsible for it, it was be/d, that these circumstances would not justify 
the jury in finding that the plaintiffs knew that the note bad been obtained by the payee without 
n valid consideration, or by fraud. Ibid. 

If the payor of a note stands by and sees it assigned to a third person, without giving the as- 
signee notice of an existing defence, he shall afterwards pay the amount of the note to the assign- 
ee, although the consideration thereof should have entirely failed; and whether bis conduct pro- 
ceeded from ignorance or design. Decker r. Eisenhauer, 1 Penn. Rep. 476. Gazraro r. Arm- 
strong’s Ex’r, 3 Dana, 556. 

— Want of consideration is no defence by the maker of a note in on action against him by • 
bonb fide indorsee or subsequent holder, where the note is endorsed before maturity and received 
without notice of the defence. Homes v. Smith, 16 Maine Hep. 177 ; Smith t?. Hiscock, 14 id. 
449. 

(1) Where A. made a note payable to the defendant or order, which was indorsed by the de- 
fendant for the purpose of being discounted at bank, for the accommodation of A., who, on its 
being refused at the bank, negotiated it to a third person at a discount with a knowledge of the 
circumstances, it was held that this did not amount to a fraud, which could aflect the rights of 
the holder against the parties to it. Powell r. Waters, 7 Johns. 176. 
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of the bill, as for money paid to his use(t'). A distinction is also made be- I. Adequa- 
tween a third person, who receives a bill from another, and has actually ad- c ? of 9 on ~ 
vanced to him further money or goods on the credit of a bill, and where he B erallOD ' 
has not done so, but is merely a creditor on a former account ; in the latter Secondly. 
case, he is frequently to be considered merely as an agent , and not a holder Want 
for value, and must therefore prove his debtor’s right to the security, where ^hen" 
it was unduly obtained, or lost or stolen(A:). We shall hereafter consider notaDe- 
the consequences of receiving an accommodation or other bill after it is fence - 
due(/). 


II. Illegality of Consideration or Contract, either as to 
the Whole or in Part, and whether in tiie Concoction or 
Transfer, and how it affects the original Parties and 
bona fide Holders. 


Illegality in the consideration or contract upon which a bill or note was II- Illegal- 
founded or transferred, will, between the parties to the transaction, and all ^oration" 
persons aware of the illegality at the time he first received the instrument, or 
gave value for it, afford a defence to any action at the suit of such party to 
enforce payment; for however discreditable it may be for a person to re- 
pudiate his own engagement, the law cannot permit effect to be given to an^r 
security given to secure the performance of such a bargain(m) ; and in this 
case, although the instrument may, on the face of it, purport tp have been 
given for an adequate legal consideration, the party will be at liberty to shew 
that in truth the real transaction was illegal; for if it were otherwise, the law 
would be eluded by parties purposely mis-stating the facts(n). And io 
general, whenever the defendant would be at liberty to insist on the want of 
consideration as a defence, he may also equally insist that the contract or 
consideration, or part of it, was illegal ( o) (l).J^But in the absence of positive 

(*) Bleaden r. Charles, 5 Moore & P. 14; 

S. C. 7 Bing. 246, (Chit. jun. 1524); 9 Law 
Jonrn 82; 6 C. & P. 14; and temble , that he 
might also have recovered the costs of ihe ac- 
tion brought against him by the holder, had 
they been mentioned in the particulars of de- 
mand; see 5 M. &. P. 14. 

{k) De la Chaumette r. Bank of England, 

9 B. & C. 208, (Chit. jnn. 1419). 

(/) Post, Ch. VI. s. Time of Transfer . 

See also potty Part. II. Ch. V.s. i. Eridtnce — 


Consideration. 

( m ) Lightfoot tr. Tenant, 1 B. & P. 554, 
655; 1 Fonbl. 345; and the note Holt's C. N. 
P. 107, where the principles on which illegali- 
ty of contruct vitiates are pointed out. 

fn) See observations in Ridout v. Bristow, 
1 Tyr. 84; 1 Cro. & J. 231. 

(o) Guichard r- Roberts, Bis. Rep. 445. 
(Chit. jun. 371); Scott v. Gilrnoie, 3 Taunt. 
226, (Chit. jun. 816); Burnyeat v. Hutchin- 
son, 5 B. & Aid. 241; 2 Burr. 1002. 


(1) The defendant sold a ticket to the intestate, in a lottery unauthorized by the laws of this 
Mate, which drew n prize of #50,000. The defendant caused the prize to be discounted for the 
intestate, who, upon the close of the transaction, permitted him to retain $10,000 by way of loan, 
for which the defendant gave his own promissory notes to the intestate. An action for money 
bad and received, being brought to recover the amount thus retained, the defendant set op the 
illegality of the transaction, under the lottery act as a defence. Held, that the loan of the mo- 
ney formed a good consideration for the assumpsit, and that the illegality of the original acts of 
the intestate and the defendant, in the purchase and sale of the ticket, could not be introduced as 
t defence to the action. Hamilton Admr. r. Canfield, 2 Hall’s Rep. 526. 

^ Illegality of consideration, (except in particular cases arising under certain statutes,) does not 
avoid a note in the hands of a bona fide holder without notice. City Bank v. Barnard, &c. 1 
JIall'a Rep 70. 

Certain directors of the City Bank of New York, for the purpose of controlling the election of 
its officers, entered into an arrangement for the purchase, upon the account of the bank, of a large 
amount of its stock, (then held by a certain individual) at a premium of seven per cent above 
its par wriue. To effect this object they paid for the stock with the funde of the bank , to the 
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or THE CONTRACT Oft CONSIDERATION 


[FART I. 


II. Illegali- enactment, a bona fide holder of a bill or note may recover *thereon, if be 
ty of Con- bad not notice of the illegality at the time he became the holdei^and we shall 
indention. p resent |y see that under the recent act of 5 & 6 Will. 4, c. 41, bills and notes 
Secondly, given for an usurious or gaming consideration, or for signing a bankrupt's 
Want of certificate, or for the ransom of a ship, are not to be v oid, but to be deemed 
tionwhen' *° have been g* ven f° r an illegal consider ation(p); and, by the second sec- 
not a De- tion of that act, the acceptor or maker of a bill or note founded upon a gam- 
fence. j n g consideration, who pays the amount to a bont fide bolder, may recover 
the same from the party to whom the bill or note was originally given, as 
money paid to his use. And even in those cases in which a bill or note is 
declared void, the bont fide holder, we shall find, may in general sue bis 
immediate indorser on the bill or note, or for the legal debt or consideration 
which passed between them, though he could not sue the acceptor of the bill 
or maker of the note; and he, as well as the original creditor, may always 
sue the party transferring such void bill or note to him for the original valid 
debt or consideration in respect of which it was delivered to him( 9 ) (1). 

Another consequence may also ensue from illegality in the contract or con- 
sideration upon which a bill or note was founded, namely, that if the accept- 

(/>) Post, 86. Illegality by Statute. S. P.; Bowyer r. Brampton, 2 Str. 1155, 

(y) Edwards r. Dick, 4 B. & Aid. 212, (Chit jun. 296); O’Keefe r Dunn, 6 Taunt 
(Chit. jun. 1079); French v. Birt, sitting* a t 515, (Chit. jun. 937.) 

Westminster after E. T. 1330, May 25th f MS- 


amount of its par value, and transferred the same in trust for the bank. For the purpose of pay- 
ing the amount of the premium , each director borrowed $3500 of the bank, by causing his own 
promissory note regularly indorsed, to be discounted at the bank. In an action brought by the 
bank upon one of these notes against the indorsers thereof, they were not allowed to set up tbs 
illegality of the original transaction as a defence against the note. Ibid. 

The want or illegality of consideration of a note transferred before due, cannot be shown in 
an action by bona fide holder without notice, except where the note is declared void by statute, 
as when given upon a usurious consideration, dr for money lost by gaming; and it was accord- 
ingly held, in an action by such holder, that the defence could not he set up that the note was 
delivered as an escrow. Vallett et al. v. Parker, 6 Wend. Rep. 615. 

Evidence that a note was delivered us an escrow, ;;nd thut it was fraudulently put in circula- 
tion, is admissible; and when the fact is shown, the holder will be bound to prove that he came 
fairly by the note, and paid value for it. Ib. 

A note given on the purchase of real estate held adversely is not void by statute, not being 
embraced in the provision, “ That all gifts and conveyances made for maintenance shall be void.” 


' Where a note is adjudged void by a court, for the wnnt, or failure, or illegality of the conside- 
/ ration, it is void only in the hands of the original holder of those who are chargeable with, or 
l have had notfce of tke consideration lb. ** 

\ Although a promise to pay a sum of money, founded upon the forbearing to prosecute a suit, 
which could not be maintained, is void, for want of consideration; yet the defendant, in order to 
avail himself of such a defence, must show conclusively , that the suit, which was the foundation 
of the promise, could not have been prosecuted to effect. Gould v. Armstrong, Hall’s Rep. 266. 

The plaintiffs, as the holders of certain notes or memorandums, payable to bearer, brought an 
action of assumpsit to recover their amount. At the trial, the defendant offered to show that the 
- notes were given for a consideration made unlawful by nn act of Congress; but he offered no evi- 
dence to prove that the plaintiffs were acquainted with the consideration for which the notes were 
given. Held, that as the act of congress did not make the notes void, the evidence offered by 
the defendant, to defeat the recovery, was inadmissible. Ib. 

^ A promissory note given in consideration of the purchase of nn improvement upon vacant 
government land, the possession of such land being a trespass is for an illegal consideration, and 
cannot be recovered. Merrell r. Legrand, 1 How. 150. See Aldereon v . Cheatham, 10 Yetg. 


Where a note under seal was given for an illegal consideration, it was declared that neither 
party was entitled to the countenance of a court of justice. Bostick v . M’Claren, 2 Brev. 275. J- 
(1) In an action by the bona fide assignee of a promissory note against the assignor, it is no 
defence that the note waa originally given by the maker to the defendant lor an illegal considera- 
tion. Johnaon et al. v. Dick*>n et al., 1 Blackford’a Rep. 256. 

The assignment of a note is itself a contract, which pnma facie, imports a good consideratioa 
Ibid. 
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or or maker should refuse to pay on that account, then, perhaps, the omis- 
sion to give regular notice of non-payment to the drawer of the bill, or payee 
of the note, would not preclude the holder from recovering from him, be- 
cause the illegality and refusal to pay on that account may be considered as 
equivalent to the «• ant of effects(r ) . ' 

A contract or consideration is in general legal, if it be not repugnant to 
the revealed Law of God , to the general policy of the Common Law y or 
to some Legislative Provision . Illegal considerations have been consider- 
ed as distinguishable into three heads; — 1st . The doing an act malum in *e, 
or malum prohibitum . — 2 dly. The omission of the performance of some le- 
gal duty. — And, 3 dly. A stipulation encouraging such crime or omission(a). 

But any legal distinction between malum in se and malum prohibitum has 
been properly denied (/). Illegal considerations may be cither those void 
at common law , or those void by statute. 

First . Consideration illegal at common law are those which are prejudi- l. Illegality 
cial to the community at large , or those which affect the person or interests 
of an individual . ( tt y 

First. Be- 

Thoseof the former description arc, 

1st. Any contract made with an alien enemy; and if a bill be drawn upon the own- 0 
any such transaction, excepting for necessaries when under imprisonment (ar), mvnity. 
it will not be available afmr the restoration of peace. 

2dly. Stipulations in general restraint of trade ; as if a party engage *not \ *83 ] 
to carry on trade in any part of England ; but if the restraint be limited , so 
as only to preclude the party from trading in a particular place, or within a 
certain distance, as, for instance, ten miles, and the bread) of the stipulation 
tend apparently to the detriment of the party in whose favour it was made, 
and a consideration was given by such party, the contract will not be im- 
peached either at law or in equity (y). 


II. Illegali- 
ty of Con- 
sideration. 


(r) See post , Ch. X. a. i. When notice is 
necessary. It waa so held in America, Copp 
9. M’Dugall, 9 Moss. R. 1. Bay I. American 
edit. 204. 

(*) 1 Bla. Com. 57, 68; Co. Lit. 306 b, n. 
1; Mitchell v. Reynolds, I P W. 189; Lloyd 
v. Johnson, 1 Bos. & Pol. 340, 34 1 ; Lightfoot 
t>. Tenant, id. 656. 

(t) Aubert v. Maze, 2 Bos. & Pul. 375; 
Sedgwick on Bla. Com. 54; Bcnslev r. lig- 
nold, 6 B. &AI. 335. Sed tide Witham r. 
Lee, 4 Esp. Rep. 264, (Chit. jun. 670 ) 

(u) Illegality of consideration whether by 
•tatute or by the common law must be special- 
ly pleaded. Rule H. T. 4, Will. 4, title Jls- 
ntnpsit, s. 8 , post , Part II. Ch IV. Defences 
*ud Pleas. See Martin v. Smith, 6 Scott, 26S. 

(x) VVillisoo v. Pattison and others, 7 
Tiont 439; 1 Moore, 133, (Chit. jun. 9.93); 
wd see Bendelack t. Morier, 2 II Bla. 33S. 
But see the exception as to British prisoners 
in a foreign country in Antoine v. Morshead, 

I Marsh. 558; 6 Taunt. 237, (Chit. jun. 937); 
o«/e, 13; and as to the effect of a subsequent 
promise to pay, Duhammel v. Pickering, 2 
Stark. 90, (Chit. jun. 994); on/e, 14, note (g). 

(y) Hunlock c. Blacklowe, 2 Saund. 156, 
®oto l; Mitchell v. Reynolds, 1 P. W. 190; 
10 Mod. 130, S. C.; Co. Lit 206 b. note 1; 

13 


Davis r. Mason, 5 T. R. 118; 1 Powell on 
Contracts, 167; Chitty, jun. on Contr. 218. 
A contract entered into by a practising attor- 
ney that he would relinquish and make over 
to B. and G., two other attorneys, his business 
cs an attorney, as fur as respected his profes- 
sional practice in London and one hundred and 
fifty miles from thence, nnd all his business as 
agent for any attorney, and that he would re- 
commend his clients, and permit B. nnd G. to 
use his unme in the business, was holden valid; 
Bunn r. Guy, 4 Last, 190. An agreement not 
to set up as surgeon or man-midwife in a cer- 
tain town, or Within twenty miles thereof, is 
good; Haywood v. Young, 2. Chit. Rep. 407. 
iso is an agreement between two coach-mas- 
ters, liot to oppose each other and charge tho 
same prices; ibid. But where the restraint of 
a party fioin carry ing on a trade is larger and 
wider than tho protection of the party with 
whom the contract is made can possibly re- 
quire, such restraint is unreasonable to law, and 
the contract to enforce it void ; Romrr. Graves, 

7 Bing. 735, recognised in Hitchcock r. Coker, 

6 Ad. & El. 4S8, 454; 1 N. & P. 796, 8. C. 
In the latter case a restraint was held not to 
be unreasonable because not limited to the life 
of the plaintiff, or to the time during which he 
should carry on the business. 
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II. Illegali- 
ty of Con- 
sideration. 

1. At Com- 
mon Law. 

r ] 


or THE CONTRACT OR CONSIDERATION [PART I. 

3dly. A stipulation repugnant to the Custom and Excise laws of this coun- 
try; as smuggling, &c.(*). 

4thly. Dropping a criminal prosecution , or suppressing evidence, or so- 
liciting a pardon, or compounding a felony, misdemeanor (a), or other public 
crime(6)(l), unless it be with leave of the court(c). 

*5thly. The recommendation to or purchase of an office under government 
may be often void at common law(d)(2). 


With respect to the consideration for a con- 
tract in partial restraint of trade, it is now ful- 
ly settled that the extent or adequ icy of the 
consideration cannot be inquired into, and that 
the term adequate consideration, as used in 
Young v. Timmins, I C & J. 331, 1 Tvr. 226, 
S. C. and most of the other cases on tfiis sub- 
ject, is to be understood as denoting n legnl con- 
sideration of some value, and not merely col- 
ourable, bat not that the consideration must be 
equal in value to that which the party gives up 
or loses by the restraint; Hitchcock r. Coker, 
6 Ad. & El. 438, supra. The entering into 
partnership is sufficient to support a contract of 
this nature; Leighton r. Wulcs, 3 M & W. 
645. Pee post, 819(9). 

( s ) Biggs r. Lawrence, 3 T. R. 454; Banks 
v, Colwell, id. 81 ; Y r andyck v. Hew itt, 1 East, 
37; lCampb 393; Lightfoot r. Tenant, 1 B. 
& P. 551; GoicKard r. Roberts, 1 Bla. Rep. 
445, (Chit jun 371); Johnstone r. Sutton, 
Dougl. 254; 1 Marsh, on Ins c. 5; Holt’s Rep. 
107, note. See Hodgson r. Temple, 5 Taunt. 
181; Meux r. Humphries, 3 Carr. & P. 79. 

But note that there is a distinction between 
a smuggling transaction obviously in fraud of 
the revenue, and a breach of mere revenue reg- 
ulation. See arguments and decision. Brown 
v. Duncan, 10 B. & C. 93; and YY'etherell r. 
Jones, 3 B. & Ad. 221. Sed qua re as to dis- 
tinction between breaches of laws passed for 
revenue purposes and others. See per Parke, 
B., in Cope v. Rowland, 2 M. & YV. 149, 163. 

(а) In Elworthy r. Bird, 2 Sim. & Stn. 
372, it was considered that on indictment for a 
misdemeanour might be compromised, but not 
for a felony. But semble there is no such dis- 
tinction, Edgecombe v. Rodd, 6 East, 294; 
Galton v. Taylor, 7 T R 475. 

(б) Johnson r. Ogilby, 8 P. W. 279; Col- 
lins r. Blantein, 2 YY’ilt. 349. 

But where n party who had paid away n 
forged acceptance to the plaintiff applied to 
him for it, and indorsed to him in lieu a bill ac- 
cepted by the defendant, the plaintiff was al- 
lowed to recover; Lord EMenborough holding, 
that to bar the right of the indorsee it was ne- 
cessary to show that the bill had been indorsed 
M a consideration for compounding a prosecu- 
tion for forgery, to which the indorser was lia- 
ble; Wallace v. Hardacre, l Camp. 45, (Chit. 
jon-740); and see Harding r. Cooper, l Stark. 
R. 467, S. P., (Chit. jun. 978). 

An agreement to use interest to procare a 


convict a pardon is an illegal considentica; 
Norman r. Cole, 3 Esp. Rep. 253. Std rids 
1 Roll. Ab. 11, pi 5, 2; Hob. 106; 1 Leoo. 

180. 

(c) By leact of coart, or subsequent assent, 
the arrangement may, it seems, be legalized; 
Peeley t*. YY'ingfield, 1 1 East, 46; Brett c. 
Tomlinson, 16 East, 293; Harding v. Cooper, 
1 Stark. R. 467; Pilkington r. Green, 2 B. k 
P. 161; Sugars r. Prinkworth, 4 Camp. 46; 
post , 85, note (y). A defendant prosecuted by 
parish officers for disobeying an order of tmia- 
tenance was couvicted and sentence deferred by 
the court with a view to an arrangement; in 
the meantime he was committed to prison, and 
the officers demanded of him a sum considera- 
bly exceeding the amount of maintenance doe, 
but part of which was to cover costs. A. paid 
part, and gave a note for the remainder: hs 
was then brought before the court, fined It. 
and discharged It did not appear whether or 
not the particulars of the arrangement were 
communicated to the court, but A. made oo 
complaint when brought up. In an action after- 
wards brought upon the note, it was held that 
no irregularity appeared in the compromise, 
and that the note was legal; Kirk v. Stricb- 
wood, 4 B. & Ad. 421 ;S C.1N. & M. 275, 
(Chit. jun. 1622); sec Baker r. Townsend, 1 
Moore, 120, where an assault with variooa 
other matters in dispute, and costs, were refer- 
red to arbitration by the sessions a/ler cos rtc- 
fion, and the court of Common Pleas held it 
right. Seeus, where a misdemeanor wholly of 
a public nature was compromised by consent of 
the committing magistrates without trial; 
Edgecombe r. Rodd, 5 East, 294. See 4 Bla. 
Com 383, 364. 

(d) Harrington r. Du Cbatel, Bro. C. C- 
114. See l Hen. Bla 322; 8T. R. 89; Wal- 
do r. Martin, 4 B. & C. 319; 6 Dow. & Ry* 
364, S. C. An action cannot bo supported 
upon an agreement for the sale by the owner, 
of the command of a ship in the East India 
Company’s service, made without the sanction 
and in violation of the bye laws of the Compa- 
ny; 8 T R. S9. But a contract for the ex- 
change of the command of East India ships* 
entered into with the knowledge of the coinpe- 
nv, is goed; Richardson v. Mellish, 2 Bing- 
247; 9 Moore, 436, S. C. See Chitty’s Stat- 
utes, tit “ Offices, sale of;** Aston r. Gwianell, 
3 Younge & J. 136. 


(1) Any promise, founded upon the consideration of compounding a felony is void, Mattocks 
m Owen, 6 Vermont Rep. 42. Vincent v. Groom, 1 Yerg 430. Plumer v. 8mith, 6 New Hamp. 
653 . Roll t>, Raguet, Ohio Rep. Cond. 842. 

2 So of a note given for compounding a misdemeanor. Jones v. Rice, 18 Pick. 440. }■ 

(3) A note given to a sheriff on an arrest in lien of a bail bond is void, as contrary to the stat- 
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V 6thly. Every illegal wager repugnant to the principles of general pol- 
icy (e) ; as a wager between voters on the event of an election(/) > upon the 
event of a war (g*), or concerning the produce of any particular branch of the 
revenue, &c. as of the bop duties (h) ; and cricket, a horse-race, or a foot-race 
against time, is a game within the statue 9 Ann. c. 14, s. l(t). So a wa- 
r" ger as to the mode of playing an illegal game(/c), or on a dog(Z), or a cock 
(m), or prize(n) fight, is illegal; so is a wager on an abstract question of 
law, in which the parties have no interest (o) ; and the court has power to 
r ^ refuse to try any question on a Wager (/)). 

'* x , t 7thly. In general restraint of marriage (q ) . 

8tbly. Procuration of marriage(r ) . 

9thly. Future illicit cohabitation , but past cohabitation is a legal consid- 
eration^). 

, lOthly. An agreement, the natural effect of which is to induce a public of- 
^ ficer to neglect his duty> is invalid; thus, a promissory note given fora sum 

^ in gross, though in effect to indemnify a parish against a bastard child, is il- 

^ legal, as being contrary to the general policy of the law’, as well as the let- 

ter of the 6 Geo. 2, c. 31 (/) . 

llthly. It seems that an agreement between the defendant, being the 
^ town clerk and clerk of the peace of a borough, and the plaintiff, to recom- 

Zf mend the latter to parties who might w ant an attorney to *conduct prosecu- 

- : lions arising in the town-clerk’s office for reward to the former, is illegal(u). 


\ * 


si : 

IT Vl 


y 


(i) See Gilbert v. Syk es, 16 East, 150. 

(f) Allen v. Hearne, 1 T. R. 56; Beeley 
v. Wingfield, 11 East, 46; Pilkington r. Green, 
2B.& P.151. 

(g) Lacaussade v. White, 7 T. R. 535; 
Alien v. Ben me, 1 T. R. 67. 

(A) Atherford v. Beard, 2T. R. 610; Shirley 
r. Sankey, 2 B. & P. 130. 

(i) Jeffreys ». Walter, 1 Wils. 220; Lynal 
•• Longbotharn, 2 Wils. 36. 

(A) Brown v. Leeson, 2 Hen. Bln. 43. Mo- 
ney lent to play at an illegal game cannot be 
recovered back; M’Kinnell v. Robinson, 3 M. 
& W. 434. 

(/) Egerton v. Furzman, Ry. & Mo 213. 

(m) Squires v. Whisken, 3 Campb. 140. 

{n) 8eaib. Hunt v. Boll, 7 J. B. Moore, 212. 

(o) Henkin v. Guerss, 12 East, 247. Sed 
vide Cowp. 37. 

(p) Chitty’s Stat. tit. “ Gaming, 11 note 
(a); Hastelow r. Juekson, 8 B. & C. 221; 2 
M. & Ry. 209, S. C. 

(q) Hartley v. Rice, 10 East, 22, qualified 


Gibson v. Dickie, 3 M. & Sel. 463; Lowe e. 
P«!ers; Burr. 2225; VVilmot, 364; 2 Vern.215; 
2 Atk. 540; 10 Vcs. 429. 

(r) Co. Litt 206 b, and see ante , 94, 
note ( / ). 

(«) Ex parte Mumford, 15 Ves. 289; Gib- 
son v . Dickie, 3 M. & Sel. 463; Walker v. 
Perkins, Burr. 1568; Marchioness of Annan- 
dale v. Harris, 2 P. W. 432; Turner v. Vaug- 
han, 2 Wils. 331); Hill v. Spencer, Amb. 641. 
Ex parte Cottrell, Cowp. R. 742; Wightwick 
v ■ Bonks, and Gray v. Rookc, Forrest, 153, 
Past cohabitation is a legal consideration to sus- 
tain a bond, but it is not a sufficient considera- 
tion to sustain a mere promise, unless defendant 
seduced the plaintiff; Binnington r. Wallis, 4 
Barn. & Aid. 650. 

( t ) Cole o. Gower, 6 East, 110, (Chit. jnn. 
712); and see Watkins r. Hewlett, 1 B. & B- 
1 ; 3 Moore, 211, S C.; Clarke r. Johnson, 3 
Bing. 424; 11 Moore, 319, S. C. 

( u) Hughes r. Stathrira, 4 B. & C, 187; 6 
Dow. & Ry. 219, S. C, 


ote respecting sheriff’s bonds. Strong r. Tompkins, 8 John. Rep. 93. A note given by an in- 
solvent to his creditor to induce him to sign his petition under the insolvent law, with a blank in 
it for the date to be filled up after his discharge, is void, against the general policy of the law. 
Nor can such note be revived by a subsequent promise to pay it. Pyne r. Eden, 3 Caines’ Rep. 
213. So a note given to a creditor to induce him to withdraw his opposition to the debtor’s dis- 
charge under an insolvent law is void. Wiggin r. Bush, 12 John. Rep. 306. See also on the 
point of illegal consideration, Little v. Obrien, 9 Mass. Rep. 423. Jones v, Caswell, 3 John. 
Cas. 29. 

There seems to be some difference of opinion in the United States in respect to wagers. In 
Massachusetts the Courts have held wagers policies void at common law, upon the general ground 
that all wagers are injurious to public morals. Arnory y. Gilman, 2 Mass. Rep. 1. In New 
York , however, actions on wagers are held to be maintainable at common law, Bunn r. Riker, 4 
Johrf. Rep. 426. Campbell v. Richardson, 10 John. Rep. 406 But wagers against prjnci- 

f >les of public policy are universally held void; as wagers upon the event of a public election, 
bid. Mount r. Waite, 7 John. Rep. 434. Lansing r. Lansing, 8 John. Rep 454. M’Cutlum r. 
Gourlay, 8 John. Rep, 147. 


II. IllmlL 
ty of Con- 
sideration. 

1. At Com- 
mon Law. 
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II. Illegali- 
ty of Con- 
sideration. 

1. At com- 
mon Law. 


Secondly. 
Because 
affecting 
interests of 
individu- 
als. 


Of TH£ CONTRACT OR CONSIDERATION [PART I. 

12tbly. But the release by an Excise officer of a person apprehended for 
penalties under the Excise laws, will be a sufficient consideration for a note, 
provided the commissioners approved of his taking it(x), and this although 
he had no previous authority (y). 

13thly. An engagement to indemnify a sheriff in the execution of a law- 
ful or apparently legal act, is good(z) ; but where the act to be done by bim 
would be a violation of his duty, the agreement to protect him from the con- 
sequence is invalid (a). 

Of the second description of illegal contracts and considerations at com- 
mon law, are those affecting individuals only; thus, 

1st. Any stipulation prejudicial to the feelings or interests of a third per- 
son, and made without his concurrence; as a wager upon the sex of a third 
person (h ) , or whether an unmarried woman had had or would have a cbild(c), 
or to libel anotber(d), or 

2dly. Contrary to the benevolent intent of others(e) ; as a secret stipulation, 
before a composition-deed is signed, that one of the creditors shall have a 
larger dividend or abetter security than the rest, is void (/)(1); ora stipu- 
lation to receive money in consideration of not opposing the discharge of an 
insolvent debtor (g) . A b:il or note given for such purpose cannot be sued 


(r) Pilkington v. Green, 2 P. &, P. 151 ; Bec- 
ley v. Wingfield, 11 East, 4 6. 

(y) Sugars v. Brinkworth, 4 Campb 46. 
(Chit. jun. 914). This was an action ngainst 
the maker of a promissory note. The note was 
given by the defendant for the amount of penal- 
ties, of which he had been convicted before 
magistrates, under the excise laws, to prevent 
an execution issuing against his goods. On the 
part of the defendant, it was contended, that 
there was no legal consideration for the note, as 
it was the plaintiff’s duty to have levied the 
amount of the penalties, and not to have taken 
any security. Lord Ellcnborough. “ The de- 
fendant gave the promissory note at two months, 
in redemption of his goods, which were liablo 
to be instantly sold for whnt th<fy could fetch. 
This surely was sufficient consideration. I do 
not think any previous consent by the commis- 
sioners of excise, or the magistrates, was ne- 
cessary for the arrangement.” Verdict for 
plaintiff. Vide Pilkington v. Green, 2 B. & P. 
151, 8. P. 

(*) Cro. Jac. 652; 1 Lord Raym. 279; 1 
Sid. 132. 

(a) 10 Co. 102; Cro. Eliz. 199; Yelv. 197; 
Tidd’s Prnc. 9th edit. Index, lit. Sheriff; Chit, 
jun. on Contracts, 221, 222. 

( b ) Da Costa v. Jones, Cowp. 729; Ifnrvey 
v. Gibbons, 2 Lev. 161; Eustbrook r. Scott, 3 
Vea. 456; Gilbert r. Sykes, 16 Ensl, 150. A 
wager between two coach-owncrs, whether or 
not a particular person would go by one of their 
coaches, is illegal, as exposing ihnt'person to in- 
convenience; F.ltham r. Kingsham, l B. & Aid. 


G93. 

( c ) Ditchbum r. Goldsmith, 4 Camp. 152. 

( d ) Stockdale r. Onwbyn, 5 B & C. IS, 
173. 

(*) Jackson r Dnchaire, 3 T R. 651. 

\f) Cockshott v. Bennet, 2 T. R 763; 
Leicester r. Rose, 4 East, 372; Sporrett t. 
Spiller, 1 Atk. 105; Jackson r. Lomas, 4T.R 
H>6; Cooling v. Noyes, 6 T. R. 263; -Bryant r. 
Christie, 1 Stark 329; Jackson r. Davison, 4 
B. Al. 695, 697; Lewis r. Jones, 4 B. SiC. 
511,515; Ex parte Sadler, 15 Ves. 55; Knirht 
r. Hunt, 5 Bing 432, 3 M. & P. IS, S. C.; 
Britten v. Hughes, 5 Bing 460; 3 M. & P. 77, 
S. C. See the cases fully collected in Chitty, 
jun. on Contracts, 225; 3 Chit. Com. Law, 713. 
And see further, post. Part II. Ch. IV. Defen- 
ces and Pleas. 

(g) Murray v. Reeves, 8 B. & C. 421; Ro- 
gers v. Kingston, 2 Bing. 441; 10 Moore, 97, 
S. C. 

So an agreement between an insolvent and 
one of his creditors, to secure to the latter « 
claim on the future effects of the debtor, in con- 
sideration of the creditor withdrawing his oppo- 
sition to the discharge or otherwise, is void nan 
fraud on the other claimants; Jackson v Davi- 
son, 4 B. & Al. 691. So an agreement between 
a bankrupt and the petitioning creditor to aban- 
don the fiat, is illegal; Davis r. Holding, 1 M. 
& W . 159, post , 98, note (/>). But an agree- 
ment by a friend of the bankrupt to pay all hi* 
creditors in full if a commission of bankruptcy 
is stopped, is good; Kayle r. Bolton, 6 T. R- 


iucb <Aia creditor, a. .hell exLate^TMilmen^anVtH^-’ “L*® rat * abl 7, divid f <,mW 
misaory note given by the debtor to . credSTb ^^.n ^ d “P har « B * he,r d « n “ n ‘ , «» * f" 
Moment, i, fraudulent and void. cJZZWt 15 Pick « “ * 
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upon, though the composition with the creditors *be not effected(A). And ll.Ulcgali- 
if the debtor has been obliged to pay the amount of such bill or note to a 
bond fide holder, he may recover back the same from his original creditor in B 
an action for money had and received (i), although the instalments due upon 1. AtCom- 
the composition have not all been paid(j ). But where the bill has not been mon 
negotiated , and the debtor pays the amount thereof to his original creditor, 
this will be deemed a voluntary payment by the debtor, and cannot be re- 
covered back (A;). After a composition-deed has actually been signed by 
all the creditors, a bill or note, affording a better security to one of them, 
not before stipulated for , has been deemed valid (/). It has, however, been 
held in bankruptcy, that if the bankrupt enter into a composition-deed, by 
which the creditors release him from his debts, a promissory note subse- 
quently given to a creditor for the remainder of his debt is nudum pactum , 
and consequently a bad petitioning creditor's debt(m). 

3dly. So an agreement in fraud of a surety , or party collaterally inte- 
rested, is illegal (n). It has been considered that an agreement to allow 
poundage to a third person for recommending customers is void as a fraud 
on third persons (o). 

4thly. At common law, a wager is legal, if it be not an incitement to a 
breach of the peace, or to immorality, or if it do not affect the feelings or 
interest of a third person, or expose him to ridicule, or libel him, or if it be 
not against sound policy, or merely to try a point of law(p). But a judge 
may refuse to try a mere wagering question, except to recover back the mo- 
ney from a stakeholder (q). 2. Illegali- 

Secondly . Some considerations, as well as contracts, are declared to be *y by 
invalid by statute; as usury(s), gaming , certain horse-racing wagering po- ~** tut€ 


It teem* an agreement that a surety should 
continue liable, and that he should not afterwards 
have recourse to the principal debtor, notwith- 
standing the creditor signed an agreement to ac- 
cept from the principal five shillings in the pound 
in full satisfaction of the deht, would be invalid; 
Lewis v. Jones, 4 B. & C. 514; 6 D. & R. 
557, S. C. When surety not discharged by 
composition with principal; Cowper v. Smith, 
4M. & W. 519, infra , note (n). 

(A) Wells v. Girling, 1 Brod. & Bing. 447; 
4 J. B. Moore, 78, (Chit. jun. 1061) 

(») Smith v . Cuff, 6 xWaule & S. 160, (Chit, 
jnn. 991); Taroer v. Hoole, D. & R., N. P. 
C. 27. But see note (/r), infra. 

(j> Alsager v. Spalding, 6 Scott, 204; 4 
Bui. N. C. 407, S. C. 

(*) Wilson v. Ray, 2 Perry & Dav. 253, 
overruling Turner v. Hoole, 1 D. &. R. N. P* 
C. 27. 

(l) Feise e. Randal, 6 T. R. 146, (Chit. jun. 
450). 

(m) Ex parte Hall, 1 Dea. 171, post , Part 
II. Cb. VIII. s. iv. Bankruptcy. 

(ft) Pidcock and others v. Hinton and ano- 
ther, 3 B. & C. 605; 6 D. & R 505, S. C.; 
3 Chit Com. Law, index, tit Guarantee ; 3 D. 
& R. 664 ; 3 Bing. 71 ; Jackson v. Duchaire, 3 
T. R. 551; and see Lewis v . Jones, 4 B. & C. 
514, ante , 85, note (/*). 

Where the plaintiffs advanced 2600/. to C. 
upon the security of an indenture of mortgage 
executed by C., and a promissory note for 2600/. 
in .which the defendant joined as a surety, and 
11 the time of the advance C. owed the plain- 


tiffs 800/. which was deducted from the 2600/ , 
but the recital of the mortgage deed, which was 
read by the plaintiff ’s agent in the presence of 
the defendant, stated untruly, that the 800/. had 
been paid; it wus held, that this was a fraud in 
law which released the defendant from his lia- 
bility on the promissory note; Stone r Comp- 
ton, 5 Bing. N. C. 142; 6 Scott, 816, S. C. 

But where a guarantee provided that the 
plaintiffs were to have full liberty to extend the 
period of credit to G., and to hold over or re- 
new bills, notes, or other securities, given by 
him, and to grant to G. and the persons liable 
upon such bills, notes or securities, any indul- 
gence, and to compound with him or them re- 
spectively , as t he plaintiffs might think fit , 
without the same discharging or in any man- 
ner affecting the liability of the defendant by 
virtue of the guarantee it was held, that 
under the express terms of the guarantee the 
security w'as not discharged by the compound- 
ing with and the release of the principal debt- 
or; Cowper r. Smith, 4 Mee. & Weis. 519. 

(o) Wyburn v. Stanton, 4 Esp. Rep. 179; 
see 4 East, 190; 1 Sim. & Stu. 74. 

( P ) Bull. N. P. 16; Good v. Elliot, 8 T. 
R. 693; Henkin r. Guerss, 12 East, 247; Gil- 
bert c. Sykes, 16 East, 150. 

(q) Chitly’s Col. Stat tit. Gaming t in notes; 
7 Price, 540; and Hasleton r. Jackson, 8 Bar. 
& C. 221; 2 M. & Ry. 209, S. C. 

(r) Must be specially pleaded; see note («), 
ante , 82. 

(s) But see 2 & 3 Viet. c. 87, po*t> 88. 


Digitized by VaOOQle 



or THE CONTRACT OR CONSIDERATION 


[PART I. 


86 a 

II Hiegoii- licit*, stock-jobbing , trading against the laws of the East India or Russia 
x j of Co®- Company, salt of public offices, signing bankrupt's certificates , and others of 
adoration. j ess g encra l importance. Some of these wholly avoid the security founded 
2. ByStau on such contract or consideration, # even in a bond fide holder’s hands, oth- 
ute. ers only affect it in the hands of a party to the illegality. We will consider 
[ *8*7 ] the enactments in detail. 

Usury. With respect to the usury laws as affecting bills of exchange and promis- 
sory notes, considerable alteration has been made by recent statutes in favour 
of these instruments, and indeed since the last act upon this subject(t), the 
laws against usury, except as to securities upon real property , may be said 
to be altogether abolished. It will, therefore, be sufficient to notice the 
several enactments(l). 


(0 2 & S Viet. c. 37, post, 8$. 


( l ) The following notice of State enactments concerning this subject, will perhaps be somewhat 
advantageous. After the name of each State, the mte of interest allowed there, and the provis- 
ions against usury, are given. Vermont. — Interest six per cent. Usurious securities are not 
void, but no more than six per cent, can be recovered, and those who receive more, forfeit the 
whole usurious interest, and twenty-five per cent interest on the whole sum of the contract in 
which is reserved more than six per cent. Whether the twenty-five per cent is intended to bs; 
an accruing sum, and if so, when the computation is to commence, and when or whether it is to 
be merely a forfeiture of the twenty-five per cent, on the contract, without relation to lime, has 
never been satisfactorily decided: the better opinion is supposed to be, that the latter doctrine 
will prevail. N. Hampshire. — Interest six per cent. Usurious security void to three times the 
amount of the usury, lo certain cases, when the usury is sued, the oath of the defendant to the 
truth of his plea of usury, is sufficient evidence to authorize the court to make the deduction, 
unless the plaintiff will nmkc oath that there is no usury. Connecticut. — Interest six per cent. 
If a person takes more, it is usury, and he forfeits the value of the money loaned. In the con- 
struction of this 'statute, the courts hold themselves to be governed by "the English decisions. 
Rhode Island. — Interest six per cent If usury be taken, the whole interest is forfeited When 
usury is pleaded, both parties are admitted as witnesses, and, if usnry be made out, the plaintiff 
has judgment for his principal only, and the defendant for costs. New York. — Interest sevea 
per cent. If usury be taken, securities are absolutely void, and the court of chancery will en- 
join their prosecution, and order them to be cancelled. The former exception in favour of boot 
fide purchasers or holders, is omitted, and the person taking usury is guilty of a misdemeanor. 
Laws N. Y. 1837, p. 486. ^ North Carolina. — Interest six per cent. Usurious securities void, 
and double the value lent forfeited. Pennsylvania. — Interest six per cent. If one be convicted of 
usury, he forfeits the money, &c. lent, one half to Governor, rest to party suing. Virginia — 

* Interest six per cent. Usurious contracts void. Ohio — Interest six per cent. If any one de- 
mands or receives more than six per cent, on any demand, he forfeits the whole debt, one half to 
county treasurer, rest to informer. Illinois. — Interest six per cent., but any rate can be agreed 
for. Georgia. — Interest eight per cent. Usurious contracts void, and three limes the amount of 
usury forfeited. Indiana. — Interest six per cent. When usurious contract is sued, defendant 
must plead usury specially, and if his plea is substantiated, the whole amount of the interest 
charged is deducted from the principal, and the plaintiff recovers the balance. If the interest ex- 
ceeds the principal, the excess constitutes a debt of record ngaiost the plair.tiff, and judgment if 
rendered for defendant. Rev. Code 1818, 236, 7. Massachusetts, — Interest six percent. Usu- 
rious contracts void; and where usurious interest has been received, the value of the loan is for- 
feited, and may be recovered by indictment or action on the case, one half to the state, and the 
Other to informer. If there be a suit between the original parties to contract, and the defendant 
•wear to usury, the plaintiff must fail, unless he deny the usury on oath. Alabama. — Interest 
eight per cent. Provisions against usury severe: a forfeiture of the sum loaned with interest; 
one half to the state, the other to informer, unless he is the borrower, and then the whole to the 
state. Usurious contracts are void, and if sued the borrower is a competent witness to provethe 
usury, unless the lender deny on oath what the borrower offers to swear to. Missouri — Interest 
six per cent , and ten may be contracted for. If usury has been received, it is deducted from 
principal, nnd plaintiff recovers balance only; and in such case the plaintiff can recover no inte- 
rest, and if the money paid nnd costs amount to more than the principal, the excess is a debt of 
record against the plaintiff. Mississippi. — Interest eight per cent, where there is no agreement, 
and parties may contract for as much as they please, provided it is for a bona fide loan of money. 
Louisian^. — Interest five per cent., which, whea no stipulation is made for the rate, begins to ran 
from commencement of suit only, and is called judicial interest; but promissory notes and bills 
of exchange draw interest from the day of protest. By convention ten per cent, mav be taken; 
and the banks may take six per cent., some of them nine, when money is lent for four months 


Digitized by ^ooole 



CHAP. III. J ON WHICH A BILL OH NOTE MAT BE FOUNDED. 


87 


By the statute against Usury , 12 Ann. stat. 2, c. 16, it was enacted II.TIlegali- 
u tlmt jio person or persons whatever, upon any contract , should take, direct- ty®** (; . on * 
ly or indirectly, for loan of any monies, wares, merchandize, or other com- 9 erntl0n * 
modities whatsoever, above the value of 51. for the forbearance of 100/. for 2 * ByStet- 
a year, and so after that rate for a greater or lesser sum, or for a longer or ule * 
shorter time; and that all bonds , contracts and assurances whatsoever, made i2Anne, 
for payment of any principal or money to be lent, or covenanted to be per- c * 16 ‘ 
formed upon or for any usury, whereupon or whereby there should be re- 
served or taken above the rate of 5/. in the hundred as aforesaid, should be 
utterly void; and that all and every person or persons whatsoever, who 
should upon any contract, take, accept, and receive, by way or means of 
any corrupt bargain, loan, exchange, chevizance, shift, or interest, of any 
wares, merchandizes, or other thing or things whatsoever, or by any deceit- 
ful way or means, or by any covin, engine, or deceitful conveyance, for the 
forbearing or giving day of payment, for one whole year, of and for their 
money, or other thing, above the sum of 51. for the forbearing of 100/. for a 
year, and so after that rate for a greater or lesser sum, or for a longer or 
shorter term, should forfeit and lose, for every such offence, the treble value 
of the monies, wares, merchandizes, and other things so lent, bargained, ex- 
changed, or shifted(u). 

Y Upon this statute it was bolden that a bill or note founded upon an usuri- 53 Geo. s, 
ous consideration was void even in the hands of a bond fide holder (x). But c - 93 - 
by the 58 Geo. 3, c. 93, reciting that to be the law, and that in the course 
of mercantile transactions negotiable securities often passed into the hands of * 
persons who had discounted the same, without any knowledge of the original 
consideration for which the same .w as given, and that the avoidance of such 
securities, in the hands of such bond fide indorsees, w ithout notice, was at- 
tended with great hardship and injustice, it was enacted u that no bill of ex- 
change or promissory note, that should be drawn or made after the passing 
of that act, should, though it might have been given for an usurious consid- 
eration, or upon an usurious contract, be void in the hands of an indorsee 
for valuable consideration , unless such indorsee had, at the time of discount- 
ing or paying such consideration for the same, actual notice that such bill or 
note had been originally given for an usurious consideration or upon an usu- 
rious contract.” The operation of this statute was that if in an action on a 
bill or note the defendenl succeeded in establishing that it was founded on 
an usurious contract or consideration, the plaintiff was bound to prove that 


(u) For the law as it stood under this act 
•ee Chit. Stat. 1091 to 1095, in notes. The 
act did not affect contracts made abroad; Har- 
vey r. Archbold, S Bar. & Cres. 626; 5 Dowl. 
& Ryl. 500, 8. C. 


(x) Lowe v. Waller, Dougt. 786; Lowes r. 
Mnzzaredo, 1 Stark. 385; Chapman v. Black, 
2 Bar. & Aid. 590, and in Henderson c. Ben- 
son, 8 Price, 238. 


and upwards. There is no special provision against usury: of course, nothing can be recovered 
which is disallowed by law. Tennessee. — Interest six per cent. Borrower may avoid usury by 
plea, and the pleadings are to be on oath, and the question tried and decided by a jury. Party 
taking usury is liable to indictment, and fine to be assessed by the jury. South Carolina.— In- 
terest seven percent. Usurious contracts are void, and lender forfeits treble the amount of loan: 
the borrower is a witness to prove usury, unless tho lender will swear against him. Maryland. 
~Interest six per cent, on money, and eight per cent, on tobacco and other commodities. Usu- 
rious contracts are void, and tbe usurer forfeits treble the value of the loan. Maine. — Interest 
six per cent. Usurer forfeits the value of the loan; the debtor may avoid usurious security by 
oath, unless the lender will swear against him. Delaware. — Interest six per cent. Usurer for- 
feits loin, one half to informer, and the other to the state. Kentucky. — Interest six per cent 
Usurious contracts void only so far as respects usurious interest. New Jersey. — Interest seven 
per cent. Usurious contracts void, and lender forfeits loan, one half to state, and the other to the 
prosecutor, with costs. Griffith’s Law Register, under tbe head, “ Usurious Interest ,” passim . 
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II. Illegal!- 
t y of Con- 
sideration. 

2. By Stat- 
ute. 


5 & 6 Will. 
4 , c. 41. 

3 & 4 Will. 
4, c. 99, s. 
7. 


7 W. 4 & 

1 Viet. e. 
80. 

2 & 3 Viet, 
c. 37. 

Bills of Ex- 
change and 
Contracts 
for Loanf 
or Forbear- 
ance of 
Money 
above 10/. 
not to be 
affected by 
Usury 
Laws. 


Five per 
cent- to be 
considered 

the legal 
Rate of In- 
terest, ex- 
cept, &c. 

[ *89 ] 


he gate value for *it and then the defendant must have shown that the plain- 
tift* nevertheless had notice of the usury at the time he took the security(z). 
The act, however, though evidently intended to repeal so much of the 12 
Anne, c. 16, as rendered bills and notes given for an usurious consideration 
void in the hands of a bonu fide indorsee for valuable consideration, who bad 
no notice of the usury, but not having in fact repealed any of the provisions 
of that statute, was held to be confined to parties who had discounted or 
paid a valuable consideration for the bill or note, and not to extend to a par- 
ty who had taken it in payment of an antecedent dcbt(a). But by lbefi&6 
Will. 4, c. 41(6), bills and notes given for an usurious consideration are not 
to be void , but to be deemed to have been given for an illegal consider n- 
lion(c). And by the 7th section of the late Bank Act, 3&4 Will. 4, c. 98, 
bills and notes at or within three months, or not having more than three 
months to run, are exempted from the operations of the usury laws(d). 
This exemption was afterwards extended to bills and notes at or within 
twelve months or not having more than twelve months to run, by 7 Will. 4 
and 1 Viet. c. 80. And now by the 2 & 3 Viet. c. 37, see post 819,(10) 
intituled, u An Act to amend and extend until the First Day of January One 
thousand eight hundred and forty-two, the Provisions of an Act of the First 
Year of Her present Majesty for exempting certain Bills of Exchange and 
Promissory Notes from the Operation of the Laws relating to Usury,” it is 
enacted, “ that from and after the passing of this act no bill of exchange or 
promissory note made payable at or within twelve months after the date 
thereof, or not having more than twelve months to run, nor any contract for 
the loan or forbearance of money above the sum of ten pounds(e) sterling , 
shall, by reason of any interest taken thereon or secured thereby, or any 
agreement to pay or receive or allow interest in discounting, negotiating or 
transferring any such bill of exchange or promissory note, be void, nor shall 
the liability of any party to any such bill of exchange or promissory note, 
nor the liability of any person borrowing any sum of money as aforesaid, be 
affected by reason of any statute or law in force for the prevention of usury; 
nor shall any person or persons or body corporate drawing, accepting, in- 
dorsing or signing any such bill or note, or lending or advancing or forbear- 
ing any money as aforesaid, or taking more than the present rate of legal 
interest in Great Britain and Ireland respectively for the loan or forbear- 
ance of money as aforesaid, be subject to any penalties under any statute or 
law relating to usury, or any other penalty or forfeiture; anything in any 
law or statute relating to usury, or any other law whatsoever in force in any 
part of the United Kingdom to the contrary notwithstanding; provided al- 
ways, that nothing herein contained shall extend to the loan or forbearance 
of any money upon security of any lands, tenements or hereditaments, or 
any estate or interest therein. ” 

Section 2 provides and enacts, “ that nothing in that act contained shall 
be construed to enable any person or persons to claim in any *court of law 
or equity more than five per cent, interest on any account or on any contract 


(-) Wyatt v. Campbell, 13th July, 1827, 
MS. Chitty’s Col. Stat. 121 a, and Mood. & 

M. 80, S. C. 

(a) Vatlance v. Siddel, 6 Ad. & El. 932; 2 

N. & P. 78, S. C. 

($) See this act more fully, port, 90, 91, 
Gaming. 

(c) It seems to have been doubted whether 
tbit statute really has the effect of rendering 
goeh securities available in the handa of a bonb 


fide holder for value, see per Lord Abinger in 
Edmunds r. Groves, 2 M. & W. 642, 644; 
Dowl. 775, 777, S. C. 

(d) See this enactment with notes, ante, 68. 

(e) The original object in introducing this 
•am was to guard against a repeal of tbe Pawn- 
broker t' Act , bot since this is expressly pro- 
vided against by the third section of the 
quart if not left in by mistake. 
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or engagement, notwithstanding they may be relieved from the penalties II. Illegul- 
against usury, unless it shall appear to the court that any different rate of il J of 9 0n " 
interest was agreed to between the parties(l).” sideratioo. 

It may be observed, that before the late acts, although a substituted secu- 2 . Bj 8ut- 
rity or a renewed bill or note for the same amount in the case of usury would ule - 
be equally void as the original usurious contracl(/), yet when the usurious 
bargain had been rescinded, a renewed bill for the principal and interest 
justly due would be valid (g). It was necessary, however, that the illegal 
stipulation should be completely reformed and purged of its objectionable 
parts, and there must have been an express agreement carried into effect to 
expunge the original bad part of the debt or claim, and the excess of inter- 
est must have been returned or allowed for, otherwise a new settlement of 
the amount would be unavailing (/i) ; and a party could not recover on a new 
instrument which operated as a security for any usurious interest, although 
the old securities had been cancelled(i) ; and a new security or promise to 
pay the principal was not valid, unless all payments beyond legal interest 
had been repaid or deducted(j ). 

A subsequent usurious contract would not invalidate the right to enforce a 
previous local one(k). So the subsequently taking illegal interest on a valid 
debt would not invalidate the same(Z). But the taking excessive interest 
was prim t facie evidence of an original illegal contract (m)(2). 

(/) Chapman r. Black, 2 Barn. & Akl. (t) Preston r. Jackson, 2 Stark. 287. 

588; Wynne v. Callande, 1 Russ. 293; Pres- ( j) Week* r. Gogcrly, Ry. & Moo. 123. 

ton r. Jackson, 2 Stark. 237; Davie* r. Frank- ( k ) Pollard v. Scholcy, Cro. Eliz. 20; 1 

tin, 1 Bam. & Adol. 142; and see Merchant r. Sound. 294, 295. 

Dodgin, 2 Moore & 8. 682. (1) Ferrall r Shenn, 1 Sound. 291. 

(g) Barnes r. Hedley, 2 Taunt. 184; 1 ( //» ) See observations in SoJarte r. Melville, 

Campb. 165; 2 Stark. 238; and see Marchant 1 Man. & Ryl. 204: 7 B. & C. 416, (Chit, 

r. Dodgin, 2 Moore & S. 632. jun. 1352) ; but see Fussed r. Brooks, 2 Car. 

(A) Id. ibid . & P. 318. 


(1) Promissory notes payable one month after date, to be renewed ns often ns they fall due 
st a discount of one shilling in the pound, (or sixty per cent per annum) wns held to be within 
tho protection of 3 & 4 Will. 4, c. 98, s. 7, and 7 Will. 4. & l Viet. c. 90. Ifolt r. Miers, 5 
Mee. & Weis. 163. So an agreement with a debtor that he should pay part of the debt, and 
should have three months forbearance and accept at that date n bill in payment of the residue and 

C y for such forbearance a sum exceeding five per cent, was held to be exempted from the usury 
vs by 3 & 4 Will. 4, c. 98, § 7. King t\ Braddon, 2 Per. & Dav. 546. ^ 

(2) When a contract it uturiout. The requisites to form an usurious contract are, 1. A loan 
either express or implied. 2. An understanding that the money lent shall or may be returned. 
3, That a greater rate of interest than is allowed by the statute shall be paid. The intent with 
which the act is done ia an important ingredient to constitute the offence. Lloyd v. Scott, 4 Pe- 
ters* Rep. 206. 

<{ To constitute usury there must be a corrupt agreement. Pavment and receipt of usurious 
interest is, prima facie, evidence of a corrupt agreement. N. V. Firemen Ins. Co. v. Ely, 2 
Cowen, 678. J. 

Where it was agreed between A., a commission merchant in New Fork, and B., a country 
trader, that on being furnished with a letter of indemnity, A. would become responsible to a lim- 
ited amount, and charge for lending his name, if put in funds in time to meet the payment, a half 
percent., and two ana a half per ceot. in all caaea of advance; and it oppenred that the latter 
charge was intended, by the parties, as a fair compensation to A. for bis trouble in providing for 
acceptances, which it was the doty of B. to pay, and not as cover for a usurious loan; it was 
held that the commissions charged under such agreement were not usurious. Do Forest et at. 
9. Strong, 8 Conn. Rep. 613. 

Interest taken in advance by a banking institution on discounting a note is not usury. Bank 
ef Utica v. Phillips, 3 Wend. Rep. 408. State Bank v. Hunter, 1 Dev. 100. Thornton v. 
The Bank of 'Washington, 3 Peters, 40 . Agricultural Bankr. Bistell, 12 Pick. 5S6. )> 

The taking of interest in advance , on discounting a note, by a company not possessing bank- 
ing powers, does not render the loan usurious. Utica Ins. Co. r. Bloodgood, 4 Wend. Rep. 652. 

And this right to take interest in advance, on discounting a note is not confined to banks, bank- 
srs and merchants discounting hills in the fair course of commercial business, but p.xt'nds to in 

14 
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n llienl- ' A rowing consideration is declared illegal by the statute 16 Car. 2 , c. 7, 
ity of Coo* Rnd 9 Anne, c. 14(o). The first statute avoids all securities whether wit- 

tkiertuon. 4 


• n.fltat. <n\ See the statutes with note*, Chitty’s Wilmoth octet, 194; Edwards v. Dick, 4 B. 
!* Bj 8 Col But tit. •• Gaming.” & AL 212, (Chit. jun. 1079). 

(o) 1 Pow. 207; Bac. Ab. tit. “ Gaming;*’ 

Gaming ■ v 

16 Car. 2, ^ ft general right to discount. N. Y. Firemen lot. Co. v. El/, 2 Cow- 

•• •• ^ 678. 

A note reserving interest negotiated by a broker or agent, who obtains the mooe/ on tho 
same for the maker, from a third person, is not nsarioos in the hands of the holder, although 
the agent be the payee of the note, and receives 12s per cent for the negotiation, no partof such 
warn being paid or agreed to be paid to the person advancing the money. Barrette v. Snowden, 

6 Wend. Rep. 181. . . 

An agreement to pav interest upon interest, after the interest has accrued, is not isanoas; 
Forbes et al. r. Canfield, Ohio Rep. Cond. 455. Watkinsoo r. Root, Idem, 881. } • A not* 
given on the settlement of an account, in which compound interest is charged, is not morion*. 
Kellogg v. Hickok, 1 Wend. Rep. 521. 

It is not illegal to receive compound interest for the giving day of payment of money. Dow f. 
Drew, 8 New Hamp. 40. 

A promissory note for the payment of a particular sum, with interest from a day antanor to 
the date of the note, in itself affords no evidence of usury. Marvin v. Feeter, 8 Wend. Rep. 

688 

Nor is it usurious, on selling a note payable at a future day, to take a note for the 
and interest of the note sold computed to the day of sale, without making a rebate . Ib. Sos 
also, Holden v. Pollard, 4 Pick. 173; Levy r. Hampton, 1 M’Cord, 145. 

It is not within the scope of these notes to state the general doctrine as to what constitatss 
asury. Bat the learned reader will find valnable information as to the doctrine of ® wr T®P®® 
discount of notes in the following cases: Atkinson v. Scott’s Fjl, 1 Bay’s Rep. 807. Churchill 
v. S uter, 4 Mass. Rep. 156. Portland Bank t>. Storer, 7 Mass. Rep 488. Jones v. Hike, * 
John. Cas. 60. Wilkie v. Roosevelt, Payne v. Trezevant, Musgrove r. Gibbs, l Dali. Rep. 21R 
Wycoff v. Longhead, 2 Dnll. Rep 92. Northampton Bank v. £lleo, 10 Mass. Rep. 84. 
Thompson v. Thompson, 8 Mass Rep. 135. Munn r. The Commission Company, 16 John. 
Rep. 44k Bennet v Smith & Phelps, 15 John. Rep. 855. Powell v. Waters, 8 Cowen, 960. 
Stribbling r. Bank of the Valley, 5 Rand. 132. Whitworth v. Adams, Id. 883. Johnson f. 
King, 3 M’Cord, 365. Fleming r. Mulligan, 2 M’Cord, 173. To take interest in advance, upoa 
discounting a ninety day note, made to be discounted, the interest being calculated at ooefourth 
of a year, for the ninety days, is usury, and the note, therefore, void. Bank of Utica r. Wagsr, 
8 Cowen, 398. If a mode of calculating interest, which gives to the creditor more than legal in- 
terest, is adopted, and he knows that it will have that effect, it constitutes usury, although tbs 
creditor may not suppose that he thereby violates the statute. Childers r. Deane, 4 Rand. 40o. 

Where in consequence of an usurious agreement, a person is procured to indorse a note giv«* 
in the usurious transaction, though at the time, he knew nothing of the usurious contract, yet bn 
indorsement is void. Wilks r. Brummer, 2 M’Cord, 178. 

It seems, if a security be given for a debt, a part of which is valid, and part for an usunoos 
consideration, the whole will be infected, though separate notes be given. Fleming r. Mulligan, 
ut supra. See Motte r. Dorrell, 1 M’Cord, 350. 

/ Courts will not sanction any kind of artifice or contrivance by which the lenders of money®*/ 
hope to evade the statutes against usury, and receive more than the I wful rote of interest. Thu*, 
where a proposition is mode for a loan of money, and the lender will only consent to lend a part 
pf the money wanted, on condition that the borrower shall receive bank stock, (or any other col- 
lateral articles) at a price much above the market value, to make up the deficiency, and thsb**" 
gain is made on such terms, the contract is usurious and void. Stribbling r. Bank of theVslIej* 
6 Rand. 132. Where M. requested J. to procure a loan of money for him, stipulating to pay J- 
8 por cent, per month. J. accordingly borrowed the money of W. at legal interest, snd f*** 
him his note with an indorser. M. paid J. iho 8 per cent, for bis own benefit Held, that tbe 
note was not usurious. Coster v. Dilworth, 8 Cowen, 299. 

^ Commission is a fair compensation for the use of the name and credit of the acceptor, but 
interest is not allowable on advances to take up an acceptance, where there is no agreement to 
pay any. 8egond v. Thomas, 10 Curry’s Louis. Rep. 295. So where tho holder of a note 
payable to himself, requested another person to procure it to be discounted, who did so by P* 4CI "J| 
his own name on as indorser and out of the avails retained thirty dollars for bis indorsement snd 
trouble, it was held thut the transaction was usurious. Steele v. Whipple, 21 Wend. 198. Tbs 
transfer and guaranty of a note for an expressed consideration less than the face of the 
not ptr if usurious; the guarantor when called on for payment being only liable to refund the 
amount received by him with ioterest. Magurgan v. Mead, Id. 285. f 

JSffect of usury. A contract usurious in its inception cannot afterwards be reodered valid,*** 
in the bands of a bonlifide indorsee without notioe of the usury. Wilkie v. Roosevelt, 8 Job®* 
Ca. 908. P»/“« *• Treaevant, 1 Bay’s Rep. 28. See Warren r. Crabtree, 1 GveeoL 197. 
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leu or verbal, given to secure any sufa of money exceeding 100/. lost at play: n. Dlsgsi- 
but the 9 Anne only avoids vriUen contracts (p), and an action of assumpsit j£r ^ Con- 

(p) Robinson r. Bland, 2 Barr. 1077; 1 Wills. 67; M’Kensil r. Robinson, 3 M. & W * • By SUI- 
Bla. 260* S. C.; sti viiie Young v. Moore, 2 484, 441. 


Though a nsorioos note be void in the bands of a bon\ fide holder, yet a new security given to 
•ecb bolder for the nsorioos note is good. Stewart s. Eden, 2 Caines’ Rep 160. Chadboorne 
*• Watts, 10 Mass. Rep. 121. Kifborn v . Bradley, 3 Days* Rep. 263. Jackson t. Henry, 10 
John. Rep. 136. Fleming v. Mulligan, 2 M’Cord, 178. Steele v. Franklin, 6 N. Haaap. Rep. 
876. And a judgment in the hands of a 6on$ fide assignee, it seems, is not affected by usury m 
tbe original transaction. Wardwell v. Eden, 2 John. Cas. 263. S. C. \ John. Rep. 681, note. 
A security originally valid cannot be invalidated by a subsequent usurious transaction between 
the original parties or privies. Bush v. Livingston, 2 Caines* Cas. in Err., 66; see Whitworth v. 
Adams, 5 Rand. 388. And no usurious transactions between intermediate parties can affect the 
Utle to a note in the handa of a bon2 fide bolder. Foltz e May, 1 Bay’s Rep. 4S6. Johnson *. 
Kirtf, 8 M’Cord, 366. See Whitworth v. Adams, ut supra. 

If the payee or indorsee of a valid promissory note gives it up to the maker as part of tbe 
consideration for a new note, which ia afterward* avoided on the ground of usury, be may re- 
cover of the maker the amount of the original note. Rnmsdell v. Soule, 12 Pick. Rep. 126. 

Where mousy was lent before tba statute of usury, 1733, c. 66, was repealed, and a promis- 
sory note was given for its re-payment with lawful interest, and the borrower promised verbally 
to pay a usurious rate of interest for the loan; it wns fields that tbe note was not rendered void 
by tbe verbal agreement. Butterfield *. Kidder, 3 Pickering's Rep. 612. 

Where a usurious note has been transferred for valuable consideration, and without notice, 
and a new note is taken by the holder, the usury of the first note cannot be set up in bar of a re- 
covery on the second note. Kent v. Walton, 7 Wend. Rep. 266. 

A mortgage taken on a loan of money, including a former usurious loan, is void; tbe taint of 
usury destroys the whole security. Jackson r. Packard, 6 Wend. 416. 

} Where an acceptance is given in consideration that the party < burning it will, in a specified 
period, deliver to the acceptor a quantity of wheat, the acceptor cannot set up usary though the 
acceptance was afterwards and before maturity, usurious)) negotiated. Cameron r. Chappell, 
24 Wend. 04. Promissory notes pledged as security for an usurious loan cannot be recovered on 
*o a suit by the lender against tbe borrower, nor by a third person, who has received them to col- 
lect and apply the proceeds to the credit of the lender. Bell v. Lent, Id. 230. 

An usurious security given in part for a pre-existing valid debt, does not affect that debt, which 
way be recovered on the original consideration, or upon a subsequent promise, after tbe recision of 
the usurious security. But no promise express or implied based on such usurious security ia bind- 
ing. Hammond v. Hopping, 13 Wend. 605. And the security is equally void whether the un- 
lawful excess be actually paid or only promised to be paid, Id. * 

Tbe bonHfide holder of a usurious note, buying without knowledge of the illegal transaction, 
held not effected by it. Creed v. Stevens, 4 Whart, 223. 

Tbe sale of a valid note at a greater discount than tbe legal interest, is not usurious, though in- 
dorsed by the seller, but the indorsee can recover from the indorser only the sum paid by him 
with interest French v. Grindle, 16 Maine, 163. Farmer v. Sewall, 16 Maine, 456. Brittin 
v. Freeman, 2 Harr. 191. 

It is inc-mbont on an indorser to shew himself a bon'i fide holder, if he would prevent usury 
from being set up against him. Hnnrick v. Andrews, 9 Portei , 10. 

Compulation of interest. Taking interest for a portion of a year, computed on the principle 
™ a year consists of 360 duys, or 12 months of 30 days each, U not usurious, provided this princi- 
ple is resorted to in good faith, as furnishing an easy and practicable mode of computation, and not 
w a cover for usury. Agricultural Bank v . Bissell, 12 rick. Hep. 586. See also The Bank of 
Burlington p. Durkee, l Verm. 3J9. But in the case of the N. Y. Firemen Ins. Co. v. Ely it is 
decided that casting interest upon the principle that 30 days are the 12th of a year, 00 days the 
6th, 90 days tbe 4th of a year and the three days of grace tbe 10th of a month, and discounting 
z note upon such a calculation is usurious. Such a usage among banks, although it were univer- 
•*>» would not prevent its being usurious (2 Cowen, 678.) See also Utica Ins. Co. r. Tillman 
1 Wend. 665. * 

It is now settled however, by the revised statutes of New York, that, for the purpose of caL 
oilatiog interest, a month is to be considered as th 2 twelfth part of u vear, and as consisting of 
thmy days. (See 1 Rev. St. 773, § 3.) > 6 

(Seo also Powell r. Waters, 8 Cowen Hep. 669. Stock r. Parkor, 2 M ’Cord’s Clian. Rep. 
883. Knights v. Putnam, 3 Pick. Rep. 184. Gibson v. Stearns, 3 N. Hump. 186; Copeland 
?* Jenes, Idem, 116; Forbes v. Marsh, Idem, 119; Tilford c. Sumner’s Ears., 2 Yerg. 255; Sav. 
logs Bank Bates, S Con. 505; Livingston v. Harris, 11 Wend. 329; Selby r. Morgan, 8 

h®*gh, 577; Clarkson's adro’r v. Garland, 1 Idem, 147; Cockey v. Forrest, 3 Gill 
4 $2; Colton c. Dunham, 2 Paige, 267; Brockway v, Copp, 3 Idem, 539; Cummings r. 
Williams, 4 Wend. 679; Rice t>. Welling, 5 Idem, 595; Herrick r. Jones, 4 M’Cord, 402; 
Merritt t. Benton, 10 Wend 116; M’Nniry f. Bell, l Yerg. 502; Fulton Bank v. Benedict, 1 
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II Ille^l- iv ill lie lo recover money won at play not amounting to 10/. ( 7 ). By the 9 
ity of Con- Anne, c. 14, s. 1, it is enacted, 44 tbat ail notes, bills, bonds, judgments, 
akieration, mor ^ a ires, or other securities or conveyances whatsoever, given, granted, 
2 By 8i¥- drawn or entered into(r), or executed by any person or persons whatsoever, 
ute . 7 where the whole or any part of the consideration of such conveyances or se- 
0 Anne, o. curities shall be for any money or other valuable thing whatsoever won by 


14. 


[ *90 


gaming or playing at cards, dice-tables, tennis, bowls, or other game or 
| games whatsoever ( 4 ), *or by betting on the sides or hands of such as do 
J game at any of the games aforesaid, or for the reimbursing or repaying any 
money knowingly lent or advanced for such gaming or betting as aforesaid, 
or lent or advanced at the time and place of such play to any person or per- 
sons so gaming or betting as aforesaid, or that shall during such play so play 
or bet, shall be utterly roid, frustrate and of none effect to all intents and 
purposes whatsoever , any statute, law or usage to the contrary thereof in any- 
wise notwithstanding.” 

Under these statutes a bill of exchange or promissory note given fora 
gambling debt was void, even in the hands of a bona fide bolder(/); and a 
bill, though not drawn for a gaming consideration, yet if it were accepted by 
the drawee, and delivered by him for such consideration, was void in the 
handsVf a bona fide holder, and could not be enforced against tbe accept- 
or (u); and fresh bills given in France on French stamps in lieu of English 
bills given for money lost at play in England, will still be equally invalid in 
the hands of tbe original parties ; and on a bill filed, a court of equity will 
compel them to deliver up such renewed bills (a*). But as in the case of 
, usury before the 58 Geo. 3, c. 93(y), a renewed or substituted security giv- 
en for a gambling debt was held to be valid in the hands of a bona fide hol- 


( q ) Balling v. Frost, 1 Esp. Rep. 235. 

(r) As to these words, see Henderson r. 
Benson, 9 Price, 291, (Chit. jan. 1095.) 

(s) Any game is within the act; Sigel r. Jebb, 
3 Stark. C- N. P. 1, (Chit. jun. 1078). A horse 
race is, 2 Stra. 1159, though for a legal plate, 
2 Bla. Rep- 706; 2 Wils. 309 ; Shillito r. Thced, 
5M. & P- 803, post, 90, n .(/); a trotting match, 
Martin v. Smith, 6 Scott, 209; 4 Bingh. N. C. 
434, S. C.; so a foot race, 2 W’ils. 30; so also 
temblt ft game of cricket, 1 Wils 220. As to 
backgammon, see 13 Geo. 2, c. 19, s. 9; 2 If. 
Bla. 40. It was formerly considered that mo- 
ney lent for the purpose of illegal gaming might 
bo recovered back, see Robinson r. Bland, 2 
Barr. 1077; 1 Bln. Rep. 250,8. C.; but a con- 
trary doctrine has since been established, M* Kin- 
well v. Robinson, 3 M. &. W. 434; and sec 
Carman r. Bryce, 3 B. & A1 179. 

(t) Bowyer r. Brampton, 2 Stra. 1 158, (Chit, 
jon. 296).* Several notes given by Brampton 
to Church for money lent to game with, were 
indorsed by Church to the plaintiff for a full and 


valuable consideration, and the plaintiff had no 
knowledge tbat any part of the consideration 
from Church to Brampton was money lent for 
gaming; and after two arguments upon a case 
reserved the court held, that the plaintiff could 
not maintain the action, for it would be making 
the notes of use to the lender if he could psj 
his debts with them, aod it would tend to erado 
the act on account of the difficulty of proving 
notice on nn indorsee, and the plaintiff would 
not be without remedy, for he might sue Church 
upon his indorsement; and seeBayl. 237; Wil- 
mot’s notes, 194; Alikca r. How’ell, 1 Nev. & 
M. 191. In Shillito r. Theed, 5 M. & P. 803; 
8 C. 7 Bing. 405; 9 Law J. 1 35, C. P.; » C. 
& P. 803, it wns held, that the plaintiff, though 
nn indorsee for valuable consideration, uouJd 
not recover on a bill given in payment of a bet 
above 10/. lost on a legal horse race. 

(w) Henderson r. Benson, 8 Price, 291, 
(Chit. jun. 1095). 

(x) Wynne r. Callandar, 1 Rus.’i. R. 29S. 

(y) See Cutbbert r. Haley, 8 T. R. 890. 


Hull, 480; Early r. M'Cnrt, 2 Dana, 415; Crump r. Trvtille, 5 Leigh, 251; Brock c. Thomp* 
son, 1 Bai. 322; Rowland r. Hoover, 2 How. 769; Roffey r. Greenweli, 2 Per. & Dav. 365. 

A note without a place of payment designated draws interest according to the law of the place 
where doted, Hoppius r. .Miller, 2 Harr. 185. But where the place of payment is designated, 
and no interest contemplated till default in payment, interest accrues after default according to 
the law of the place of payment, llanrick r. ’Andrews, 9 Porter, 10. And see Kirk and Lu- 
kens r. Fenwicke, 2 Brev, 2*11. J> 

Aa to running accounts between merchants, see Hart r. Dewv, 2 Paige Cb. Rep 207. 

That the question of usurious interest is to be left to the jury’, see Thomas r. Catherall, 5 Gill 
& John. 23; Bank ol Burlingion r Dnrkee, 1 Verm. 399; Lloyd r. Scott, 4 Peters, 205; Stock- 
*tt r. EHicott, 3 Gill. & John. I?:?; Britiin r. Freeman. 2 Harr. 191. } 
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/' dcr, if he took it when he was ignorant of the illegality (z). And an action II. lltarali- 
^ against the indorser of such a bill or note at the suit of a bond fide holder x 7 9°”' 
might be sustained (a); for to allow this defence to the drawer or indorser ,M,erat,0D - 
would be to protect the party who had violated the provisions of the act. 2 By 
And now by the 5 & 6 Will. 4, c. 41 1 intituled, u An Act to amend <Ae 8tatnte * 
Lav relating to Securities given for Considerations arising out of Gaming , 

Usurious and certain other Illegal Transactions after reciting the 16 Car. a&6 Will. 
2, c. 7, 10 Will. 3, (Ireland), 9 Anne, c. 14, 11 Anne, (Ireland), 4t. 

Anne, st. 2, c. 16, 5 Geo. 2, (Ireland), 58 Geo. 3, c. 98, 45 Geo. 3, c. 

72, s. 17, (which makes void all contracts, bills and notes for ransom of 
any ship, &c.) 6 Geo. 4, c. 16, s. 125, 11 & 12 Geo. 3, (Ireland, — mak- 
ing void all contracts and securities for signing a bankrupt’s certificate), and 
tbit securities and instruments made void by the recited acts, other than 
bills and notes made valid by the 58 Geo. 3, c. 93, are sometimes indorsed, 
transferred, assigned or conveyed *io purchasers or other persons for a valu- [ *91 ] 
able consideration without notice of the original consideration for which such 
securities or instruments were given ; and the avoidance of such securities 
or instruments in the bands of such purchasers or other persons is often at- 
tended with great hardship and injustice, it is enacted, 44 that so much of the Securities 
recited acts as enacts that any note, bill or mortgage shall be absolutely for 
void, shall be and the same is hereby repealed; but nevertheless every note, 
bill or mortgage which if this act bad not been passed would by virtue of 0 at onSEJ 
the said recited acts or any of them have been absolutely void, shall be deem - g&l Trens- 
edond taken(b) to have been made, drawn, accepted, given or executed for 
an illegal consideration, and*the said several acts shall have the same force but to be 9 
and effect which they would respectively have had if instead of enacting that deemed to 
any such note, bill or mortgage should be absolutely void, such acts had re- 
spectively provided that every such note, bill or mortgage should be deemed InTlUgal 
and taken to have been made, drawn, accepted, given or executed for an il- Consider- 
legal consideration: provided always, that nothing herein contained shall pre- 
judice or affect any note, bill or mortgage which would have been good and 
valid if that act had not been passed.” 

Sec. 2 enacts, 44 that in case any person shall after the passing of this act Money 
make, draw, give or execute any note, bill, or mortgage for any conside- ^eid^tothe 
ration on account of which the same is by the recited acts of 16 Car. ^ 


(*) George r. Stanley, 4 Taunt. 683, (Chit, 
jun. 876). The defendant gave the bill* in 
question for the amount of a gaming debt, which, 
when due, he renewed with the plaintiff the hol- 
der, and when the last-mentioned bills became 
die, executed a warrant of attorney, and con- 
fessed judgment for the amount, whereon exe- 
cution being levied, a rule nisi was obtained to 
have the money restored aud the warrantor at- 
toriey cancelled, but upon cause being shown, 
the court held that the defendant ought to have 
availed himself of this ground of defence when 
he was applied to for the payment of the first 
hills, and discharged the rule, but permitted 
him to try an issue whether the plaintiff were 
implicated. See Davison v. Franklin, 1 B. & 
Ad. 142, post , 86, and see Day v. Stuart, 6 
Bing. 109; 3 P. 334, (Chit. jun. 1448). 
As to pleading illegality of substituted hill, see 
Boulton t*. Coglan, 1 Bing. N. C. 640; 1 Scott, 
588, S. C. post , Part II. Ch. IV. Defences and 
Pleas. 

. (o) Edwards r. Dick, i 11. & A». 212, (Chit, 
inn 1079); per curiam, Fowyrr r Brampton. 


9 Holder of 
^ C# auch Se- 
curity shall 

2 Stra. 1156, (Chit. jun. 296). bo deemed 

( b ) In Hitchcock v . Way, 6 Adol. & Ellia, to be paid 
943; 2 Nev. & P. 72, 8. C., this, as well at on account 
the following section, was held to be prospec - of the Per- 
tire; and, therefore, in an action against the son to 
acceptor of a bill of exchange by a bont fide whom the 
bolder, brought to issue before the passing of same was 
this statute, but tried after , the defendant originally 
might avail himself of the 9 Anne, c. 14, and was given, 
entitled to nonsuit if he proved the bill to have 

been given fora gaming consideration. And it 
was said, that where the Inw is altered by stat- 
ute pending an action, the law as is existed 
when the action was commenced must decide 
the rights of the parties, unless the legislature 
by the language used show a clear intention to 
vary the mutual relation of such parties. 

(c) A doubt seems to have been entertained 
whether this act, which professes to render se- 
curities given for gaming debts available in the 
hands or a bond fide bolder for value, really has 
that efTect. See per Abingor, C. B. in Ed- 
munds v. Groves, 2 M. & W 662, 664; 6 
Dow!. 775, 777. 
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or THE CONTRACT OR CONSIDERATION 


[PART I. 


II. IlleplU 7, 10 Will. 3, (Ireland), 9 Anne, c. 14, and 11 Anne, (Ireland), or by 
*7 of Con- m) y one or more of such acts declared to be void, and such person shall ac- 
■idormtion. fua j|y p a y l0 any indorsee, holder or assignee of such note, bill or mortgage 
j. By the amount of the money thereby secured or any part thereof, such money 
Sutnt*. so paid shall be deemed and taken to bave been paid for and on account of 
the person to whom such note, bill or mortgage was originally given upon 
such illegal consideration as aforesaid, and shall be deemed and taken to be 
a debt due and owing from such last-named person to the person who shall 
so have paid such money, and shall accordingly be recoverable by action at 
law in any of his Majesty’s courts of record.” 

In an action on a bill of exchange after a verdict for the defendant, on the 
ground that the bill was drawn originally for a gambling debt, the court will 
not grant a new trial upon affidavits negativing such defence where there has 
been no surprise (d). 


Stock-job- 
bing(e)- / 

[ *92 S 


r The statute 7 Geo. 2, c. 8, enacts, 44 that all i cagtrs and contracts in the 
nature of wagers, and all contracts in the nature of puts and ^refusals relating 
to the price or value of auy stock or securities as therein mentioned, shall 
be null and void to all intents and purposes whatsoever.” A bill of ex- 
change, given in respect of such a transaction, is invalid in the hands of the 
original parties, and of a person who received it after it voas due, or with 
notice of the circumstances (e). But as this act does not, like the statute 


I against gaming, avoid bills, notes and securities, but only the contracts, it 
\ follows, that a bill or note, though founded on a stock-jobbing transaction, is 
1 valid in the hands of a bond fide holder, who received it without knowledge 


( d ) Aliken r. Howell, I Nev. & M. 191. 

(«) Sec the net with full notes thereon. Chit 
Col. Stat. tit. “ Stock-jobbing;” and Faikncy 
v. Reynous, 4 Burr. 2069; Sunders r. Kentish, 
g T. R. 162; Tote r. Wellings, 3 T. R 631. 
The act was made perpetual by 10 Geo. 2, c. 
8. A stock-jobbing transaction seems to be 
thus — “neither buyer nor seller have any stock, 
but the buyer agrees nominally to buy of the 
seller stock (sny) 1000 1. on a certain day. 
When that day arrives, if the stock is at a low- 
er price than when the bargain was made, the 
bnyer pays the seller as much per cent, on the 
1000/- as the stock has fallen; but if the stock 
has risen, the seller pays the buyer in a similar 
way. The sums so paid are called differences. 
In fact, a time bargain is a mere wager, the 
seller betting that the stock will fall, the buy- 
er that it will rise.” See 1 C. & P. Rep. 13, 
n. (a). The stock-broker cannot be compelled 
to prove the stock-jobbing; but if he refuse to 
state the consideration, it will be taken that 
there was no consideration, and the plaintiff 
must prove himself a bonhfiJe holder for value. 
See Rowlings v. Hall, 1 C. &. P. II; Thomas 
c. Newton, 2 C. & P. 606, 607, po*t , 100, 


note (u). 

Time bargains in foreign funds are not with- 
in the act, or illegal at common law, Henderson 
r. Bise, 3 Stark. Rep. 159; Wells v. Porter, 
8 Scott, 141 ; S. C. 2 Bing. N. C. 722; 2 Hodges, 
78; Oakley v. Rigby, 3 Scott, 194; S. C. 2 
Bin*. N. C. 732; 2 Hodges, 42; Ebsworth v. 
Cole, 2 M- & W. 31 ; Robson v. Fallowea, 4 
Scott, 43; S. C. 3 Bing. N. C. 392; 3 Hodges, 
4 I . Morgan t>- Pebrer, 4 Scott, 230; 3 Bing. 
N. C- 4*7 » 9 * nor WM in lottery 


produces, at a time when lotteries were permit- 
ted; Mortimer v. Salkeld, 4 Camp. 42. But 
jobbing in omnium is within the act; Brown r. 
Turner, 2 Esp. 631; 7 T. R. 630, (Chit jou. 
611). The act docs not apply when the seller 
is really possessed of the slock intended to be 
transferred, Sanders r. Kentish, 8 T. R. 162; 
and it suffices if at the time of the sale, through 
the medium of a broker, the principal be pos- 
sessed of the stock, although his name be not 
disclosed by the broker; Child r. Morley, 8 T. 
R. 610. And a person who bns om nium is po- 
tentially in possession of stock, and may legally 
contract to sell out omnium to be replaced in 
stock; Olivierson v. Coles, 1 Stark. Rep 496. 
Stock-brokers ure brokers within the 6 Anne, 
c. 16, and 57 Geo 3, c. 60, darker. Powell, 
4 B. & A. 846; 1 N. & M. 492, S C.; and 
unless duly admitted cannot sue for com mission; 
Cope v Howlands, 2 M- & W. 149. As to 

right of stock-broker to recover differences paid 
by him on behalf of his principal, see ( hild r. 
Morley, 8 T. R. 610; Lighifoot r. Creed, 2 
Moore, 255; Powle r. Gunn, 6 Scott, 286 ; 4 
Bing. N. C. 446, S. C. It was doubted in the 
lost case whether Spanish and Portuguese 
bonds were “ goods, wares and merchandizes*’ 
within the statute of frauds, 29 Car. 2, c. 3, »• 
17, so as to require a written contract. 

(«) Brown v. Turner, 7 T. R. 630; 2 Esp- 
631; post, 96, (Chit, j 611); Aubertr. Maze. 
2 Bos. & Pul. 374; Steers v . Lnshley, 6 T. R. 
61, (Chit. j. 533) ; Amory c. Merewethcr, 2 B. 
& C. 573; 4 D. & R- 86, (Chit. j. 120); wbers 
the plaintiffs took the bill after it wras due, and 
had knowledge of the stock-jobbing. 
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of the circumstance before it was due(/). Where promissory notes were II. liiem!!- 
given by a stockbroker for tbe balance of an account of money advanced by of 9 OB * 
him to be employed in stock-jobbing transactions, against the statute 7 Geo. ,ul * r ® ,l0n - 
2, c. 8, part of the consideration consisting of the profits on these transac- 2. By 
dons, proof under his bankruptcy was restrained to the residue, viz. the mo- 
ney received, which he had applied to his own use(g). 

A horse-race for a plate under 50 l. is illegal (h), but a deposit of 25 1. Hor**-™*- 
aside is sufficient (i). So gaming in the lottery , when lotteries were permit- 

ted, was illegal (j ) ; gaming policy on ships and lives , or other events, with- IwiM? &e. 
out being interested therein, is invalid(fc). 

•Trading against the lam of the East India Company(j) or the Russia Other Coo- 
Company(k) is also illegal. tr » cto <**- 

And the sale of an office (/) or of a vole, or bribery at an election, is in- VolTbr 
valid (m). Statute. 

So a Simoniacal contract(n) . 

A stipulation to a sheriff, in consideration of ease and favour (o). ’ 

A contract in consideration of signing a bankrupt's certificate(p) . 


(/) Day y. Stuart, 6 Bing. 109; 3 M. & P. 
S84, (Chit. j. 1448); and Greenland v. Dyer, 
(12th Jane, 1928,) cor. Lord Tenterden, and 
confirmed on motion for new trial. Chit. Col. 
8tat. 1033, note (d) ; 2 Man. & Ryl 422, (Chit, 
jnn. 1404.) 

(g) Ex parte Bolmer, 18 Ves. 313. Money 
lent and applied by the borrower for the express 
purpose of settling losses on illegal stockjobbing 
transactions, to which the lender was no party, 
cannot be recovered back by him; Caiman r. 
Bryce, 3 B. & Aid. 179; and see M'Kinnell r. 
Robinson, 3 M. & W. 434 ; ante , 89, note (s). 

(M 13 Geo. 2, e. 19; 18 Geo. 2, c. 34; 
Whaley r. Pajot, 2 B. & P. 61 ; Robson v. Hall, 
Peake’s Ca. Ni. Pri. 127; Johnson c. Bunn, 4 
T. R. 1. A wager of above 10L on a horse 
race is illegal, though the race be legal; Clay- 
ton r. Jennings, 2 Bln. Rep. 708; Goodburn r. 
Marley, 2 Stra. 1159; Blaxton r. Pye, 2 Wilt. 
309; Macallister v. Haden, 2 Campb. 438, 439; 
Shiliito v. Theed, 5 M. & P. 303; 7 Bing 405, 
S. C.; ante , 90, note (/). 

(0 Bidmead v. Gale, 4 Burr. 2432. 

(j) Deey u. Sbee, 2 T. R 617; Seddons v. 
Stratford, Peake’s Rep 215; Wyatt v. Bulmer, 
2 Esp. Rep. 538, (Chit, j 575); Respecting 
tbe abolition of lotteries, see 4 Geo. 4, c. 60. 
2 Will. 4, c. 2, and 6 & 7 Will. 4, c. 66. 

(k) 19 Geo. 2,c. 37; Kcntr. Bird, Cowp. 
883. Does not extend to foreign ships; Nantes 
^Thompson, 2 East, 385; 14 Geo. 8, c. 48. 

insurer mast have a pecuniary interest in 
the life insured : Halford v. Kymer, 10 B. Si 
C. 724. A policy upon tbe sex of a person is 
Jagering within the 14 Geo. 3, c. 48; Roe- 
bock v- Hamerton, Cowp. 737; but a wager to 
be within that act must assume the shape of a 
J«»cy of insurance; Good r. Elliott, 3 T. R. 
WO; Morgan v. Pebrer, 4 Scott, 230; S. C. 8 
Bing; 457; 3 Hodges, 3. See the acta with 
***», Chit. 8tat. 619, 622. 

(0 Lightfoot v. Tenant, 1 B. & P 652. 

<*) Gross v. U Page, Hoh, C. N. P. 106. 
(0 6 & 6 Ed. 6, e. 13; 49 Geo. 8, c. 123; 


Chit. Col. Stat. “ Offices, Sale of,” 740; 3 
Y. & J. 136; Blackford v. Preston, 8 T. R. 
83; Parsons r. Thompson, 1 H. Bla. 822; 
Layng r. Paine, Willes, 571; Com. Dig. 
“Officer,” K. 1; Bac. Ab. “Officer,” F.; 
Stnckpole r. Earle, 2 Wils. 138; Balmer r. 
Bate, 2B. & B. 673; 3 Moore, 28, S. C.; Har- 
rington v. Kloprogge, 2 B. & B. 679; 2 Chit 
Rep. 475, S. C. As to offence at common law, 
ante , 84, note (d). 

(m) 2 Geo. 2, c. 24; Anonymous, Lofit, 
662; Sulston r. Norton, 3 Burr. 1236; The 
King r. Pitt, 1 Bla Rep. 380; Allen e. Hearn, 
1 T. R. 56; Webb r. Smith, 4 Bingh. N. C. 
373; 6 Scott, 147, S C. 

(n) 31 Eliz c. 6; Totteridge v. Mackally, 
Sir W. Jones, 341; Co. Litt. 206 b; Layng r. 
Paine, Willes, 575, n. ( a ); Bac. Abr. “Si- 
mony;” Doe d. Watson t?. Fletcher, 8 B. Si 
C. 25. See tbe act with notes, Chit. Stat 160 
to 152. See also 7 & 8 Geo. 4, c. 25, and 9 
Geo. 4, c. 94, ib. 1134, 1135; Alston c. Atlay, 
6 Nev. Si Man. 686. 

(o) 23 Hen. 6, c. 9; Rogers v. Reeves, 1 T. 
R. 418; Samuel o. Evans, 2 T. R. 669; Sell. 
Prac. 129 to 137; 1 Pow. 173. 

(p) 6 Geo. 4, c. 16, s. 125; Smith v. Brom- 
ley, Doug. 696; Cocksbott r. Bennett, 2 T. R. 
673; Nerot v. Wallace, 3 T. R. 17; Sumner 
t*. Brady, 1 Hen. Bla. 647. 

Before the late act 5 & 6 Will. 4,c.41, ( ante , 
90, 91,) a bill given to a creditor to induce him 
to sign a bankrupt *• certificate, was void in 
whosesoever hands it might be, and whatever 
the consideration given by the bolder; although 
a bill given to a creditor merely to keep him 
from taking steps to oppose the certificate would 
be good in the hands of a holder for value 
without notice; Birch r. Jervis, 8 Car. & P. 
879, (Chit jun. 1409); but by the operation 
of that statute such bill will now be valid in tbe 
hands of a bonh fide holder for value. 

So a bill or note in eoDsideratioa of not op- 
posing the discharge of an insolvent debtor 
would be void; Murray v. Reeves, 8 B. & C. 
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II. Illegali- 
ty of Con- 
sideration. 

2. By 
Statute. 


Other Pro- 
hibited 
Tranno- 
tions. 

[ *94 ] 


And a contract to ransom any British ship or goods captured by an enemy 
is declared unlawful (q). So there are some prohibitory statutes, as the act 
55 Geo. 3, c. 194, s. 21, which prohibits persons from recovering for med- 
icines, unless they prove that they have been regularly certificated apotheca- 
ries; and if a note be given for medicines, the apothecary cannot recover 
without adducing the like evidence(r). 


Besides these and many other cases of contracts and securities, expressly 
declared by statute to be void, there are other cases in which *lhe legisla- 
ture have prohibited a transaction , and a bill or note having been given to 
carry into effect such prohibited contract, the instrument has been held void 
(a). Thus a bill of exchange, part of the consideration for which consists 
of spirituous liquor, sold in quantities of less than twenty shillings value, is 
wholly void, though the other part of the consideration was money lent, be- 
cause such sale of spirits is contrary to the statute 24 Geo. 2, c. 40(1). So 
a bill for a share of the profits of an unlicensed theatre, or for money paid in 
procuring performers and dresses for such theatre, is invalid (u). Audit 
has been held that no action can be supported by the plaintiff on a note giv- 
en to him by the defendant as an apprentice fee, if it appear that the inden- 
ture executed was void by the statute 8 Anne, c. 9, for want of insertion of 
such premium therein, and a proper stamp in respect to the same, although 
the plaintiff did , in fact , maintain the apprentice for some time, and until he 
absconded (x) . But it was held no objection to an action on a promissory 
note, that it was given as part of the consideration of an indenture of appren- 
ticeship for less than seven years, by being antedated, such indenture being, 
by the statute of Elizabeth, only voidable and not void(y). 

By the 6 Geo. 4, c. 91, the 18th, 19th, and 20th sections of the 6 Geo. 


421; 2 Man. & R. 423, S. C. ; Rogers v. Kings- 
ton, 10 Moore, 97; 2 Bingh. 441, S. C. Bo a 
note to a commissioner under a commission of 
bankruptcy, for his whole debt, pending the 
commission, is void; Hayward v. Chambers, 5 
B. & Aid. 753; 1 D. & R. 411, S. C., (Chit 
jon. 1187); and the certificate itself will like- 
wise be void; Horn t*. Jones, 4 B. & Ad. 78; 

1 N. & M. 627, 8. C. ; and see Robson v Calze, 

1 Doug. 228 ; Holland v. Palmer, 1 B. & P. 
06, there cited. 

An agreement between a petitioning creditor, 
who has sued out a fiat in bankruptcy, and the 
bankrupt, that the former shall abandon the 
prosecution of the fiat, and that the bankrupt 
shall accept a bill of exchange for a certain 
amount, is illegal even as between the bankrupt 
and the petitioning creditor, and the bill of ex- 
change accepted by the bankrupt in pursuance 
of such an agieement is void, and no action can 
be maintained upon it; Davis r. Holding, 1 Mee. 
& Weis. 159; 1 Gale, 380, S. C. And a bill 
of exchange for part of a debt given by a bank- 
rupt, after commission, and before certificate, to 
his assignee, who was also petitioning creditor, 
and bad proved for the residue of his debt, was 
held void in the hands of the assignee, both as 
being contrary to the general policy of the bank- 
rupt law, and as being contrary to the spirit of 
the 8tb section of 6 Geo. 4, c. 16; Rose v. 
Main, 1 Bing- N- C. 857; 1 Scott, 127, 8. C. 

(q) Statute 45 Geo, 8, c. 72; Webb e. 


Brooke, 3 Taunt. 6, (Chit. ion. 804). Bat a 
bill or note for the ransom of a ship is now val- 
id in the hands of a 6oni fide holder for value; 
6 & 6 Will. 4, c. 41, ante , 90, 91. 

(r) Blogg v. Pinkers, Ry. & Moo. 125, 
(Chit jun. 1227). 

(s) See principle in Bensly v. Bignold, 5 B. 
&. AJd. 835; Hodgson v. Temple, 5 Taunt. 181; 
Langton v. Hughes, 1 Maule & S. 693. 

(f) Scott v. Gilmore, 3 Taunt. 226, (Chit 
jun. 816), infra , note,(c); and see Cruik- 
sbanks r. Rose, 5 C. & P. 19; 7 Moo. & R. 
100, 101, S. C.; but see Spencer v. Smith, S 
Camp. 9, (Chit. jun. 831). A sale of spirits to 
a guest is within the act; Burnyeat v. Hutchin- 
son, 5 B. & Aid. 241 ; unless he also reside in 
the house; Proctor r. Nicholson, 7 C. & P- 87. 
And see Cruikshanks r. Rose, supra, and Phil- 

r t v. Jones, 2 Ad. & El. 41 ; 4 N.& M. 14, 
C. ; as to the right to apply a general payment 
to the demand for spirits. 

(u) De Begnis r. Armistead, 10 Bing. 107; 
3 M. $i P. 511, S. C. citing Mitchell v. Cock- 
borne, 5 H. Bla. 379; Bartlett r. Vinorbarth, 
252; and Langton r. Hughes, 1 Maule & S. 
596. 

(x) Jackson v. Warwick, 7 T. E. 121* 
(Chit. jun. 581); but see Bfann r. Lent, 10 
Bar. & C. 877, (Chit. jun. 1495). 

(y) Grant v. Welchman, 16 East, 207. See 
now 54 Geo. 8, c. 94. 
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i. c. 18, called the Bubble act, are repealed, and the acts prohibited in that II. Illegali- 
statute are to be dealt with as at common law(r). 

By the 29 Car. 2, c. 7, s. 1, sales on a Sunday, in the course of a man's 
trade and business , are illegari(a); but there is no objection to a bill being *• B 7 Se- 
dated on a Sunday (b). m 

Illegality in part of the contract or consideration in respect of which a bill INylty 
or note is made, drawn, or accepted, will preclude the original parties from Transact 
recovering the residue on the bill or note, though a lawful debt, and the se- tion. 
curity must be abandoned, and the original lawful debt alone is recovera- 
ble(c)(I). 


In considering the effect of usury and of gaming, we have in a # great E®**.** 
measure anticipated and shown the consequences of illegality in general. CoSidera- 


f ion on 


Where a third person, having given value for a bill, fcneu?, at the time he TAirrfper- 
became the holder, that it was originally founded on an illegal transaction (e), 900 »(<*)• 
or where a person became holder of such a bill after it became due, he can- [ ] 

not recover on it (/). However, a person who, at the request of the holder 
of a bill, indorses it, and is obliged to pay the contents to a bond fide holder, 
may recover the money paid, from the person at whose instance he indorsed 
«(g)- 

Another consequence of illegality in the transaction between the drawer 
and drawee has occured in America, where it was decided, that such illegal- 
ity makes the case the same as if the drawer had no effects in the hands of 
the drawee; and therefore, in case of illegality, the drawer is not discharged 
by the omission to give him notice of non-payment (A). 

In those cases in which the legislature has declared that the illegality of 
the contract or consideration shall make the security , whether bill or note, 
cotd, the defendant may insist on such illegality, though the plaintiff, or some 
other party between him and the defendant, took the bill bond fide , and gave 
a valuable consideration for it. And the innocent bolder can, in such ease, 


(*) 8m Josephs v. Pebrer, S B. & C. 689; 

5 D. & R. 542, 8. C. 

(o) See Drury t>. De Fontaine, 1 Taunt. 
131; Josephs v. Pebrer, 8 B. & C. 288; 5 E. 

6 R. 84, 8. C. Scarfs r. Morgan, 4 M. & W. 
2 76. As to contract arising out of subsequent 
detainer of goods sold on a Sunday, see Simp- 
son a. Nicbolls, 8 M & W. 240, 248, I Horn 
k Hurl. 12, S. C. 

(A) Pott, Ch. V. s. ii. Tims of dale. 

(c) 8cott v. Gilmore, 8 Taunt 226, (Chit, 
jun. 816); and see Cruikshanks v. Rose, 5 C. 
k P. 19, supra , note (t). Action against ac- 
ceptor. The bill was given to the keeper of a 
coffee-house, by the drawer, pertly for money 
lent and partly for spirits in small quantities un- 
der 20t. worth at each time: nonsuit, on the 
ground of 24 Geo. 2, c. 40, s. 12. On motion 
tor new trial, Mansfield, C. J. said, ** the stat- 
ute makes the consideration illegal, not merely 
toid; and the security is entire, and cannot bo 
apportioned; and since it is partly given for an 


illegal consideration, the whole bill is void.” 
Sed quatre. The case does not state whether 
plaintiff was indorsee; if plaintiff were the 
coffee-house keeper, still, as defendant was a 
stranger to the original transaction, he could not 
be liable otherwise than on the bill. 

(d) See 6 & 6 Will. 4, c 41, ante , 90, 91. 
(«) Steers r. Lash ley, 6 T. R. 61 ; 1 Esp. 
166, S. C., (Chitty, jun. 638); Wyat v. Bu- 
rner, 2 Esp. 538 , (Chit. jun. 575); Brown v. 
Turner, 2 Esp. 631; 7 T. R. 630, (Chit. jun. 
611); Feise v. Randall, 6 T. R. 146, (Chit, 
jun. 540). 

(/) Brown r. Turner, 7 T. R. 630; Amory 
r. Merewetber, 2 B. & C. 673; 4 D. & R. 
86, (Chit. jun. 1200). 

(g) Seddons r. Stratford, Peake’s N. P. Rep. 
215, (Chit. jun. 529); Petrie r. Uanney, 3 T. 
R. 424; Aubert r. Maze, 2 B. & P. 37 1. 

(A) Copp v. M’Dougall, 9 Mass. Rep. 1; 
Bayl. American edit. 20 !. 


(1) Though a note, discounted as security for money lent by the members of an unlawful as- 
sociation, be void; yet the contract of loan remains good; on which sn action will lie by the 
lenders to recover it of the borrower. Utica Ins. Co. c. Kip, 8 Cowen, 20. 

15 
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Illegality 
in general 
in a Sec- 
ond In- 
dorsement 
in Blank. 


only resort to the party from whom he received the bill, &c.(2) whom be 
may sue as indorser on the bill(i), or for the debt or consideration (fc). 

But unless it has been so expressly declared by the legislature, illegality of 
consideration will be no defence in an action at ibe suit of a bond fide holder 
for value, without notice of the illegality (/), unless he obtained the bill after 
it became due(m). Thus in an action by the indorsee against the maker of 
a promissory note, the defence insisted on was, that the note bad been given 
for hits against the defendant in a lottery insurance: Lord Kenyon, C. J. 
thought the plaintiff was entitled to recover, observing, that the innoceot in- 
dorsee of a gaming note, or note given on an usurious contract, could not 
recover, but that in no other case could the innocent indorsee be deprived 
of his remedy on the note; and that a contrary determination would shake 
paper credit to the foundation (n). And we have seen (o) that now by the 
5 & 6 Will. 4, c. 41, a bill or note given for an usurious or gaming consid- 
eration, or for signing a bankrupt’s certificate, or for the ransom of a ship, 
will be valid in the hands of a bond fide holder for value. And even before 
this act a broker receiving an exorbitant brokerage on the # discount of a bill 
would not affect its validity in the hands of a bond fide holder (p). And the 
bona fide holder of a bill, given for an usurious or gaming consideration, 
might recover against the indorser of the bill (q) or note(r). 


In general, a subsequent illegal contract or consideration of any descrip- 
tion, taking place in a second indorsement or transfer of a bill, and not in its 
inception, nor in a transfer, through which the holder must make ti/le, will 
not invalidate the same in the hands of a bond fide holder who took it before 
it became due(*)(l). And although where a new security is taken in lieu 
of another, void in respect of illegality, &c. it will be equally iovalid in the 
hands of the party to the first illegal transaction, yet it is otherwise if in the 
hands of a bona fide holder, ignorant of the illegality (t). And though it has 
been held otherwise at Nisi Prius, it has since been decided, that after ille- 


(i) Bowyer r. Brampton, Stra. 1155, (Chit 
jpn. 296); Edwards v. Dick, 4 B. & At. 212, 
(Chit. jun. 1079); ante , 90, 91. 

(k) Bendelack v. Morier, 2 H. Bla. 838, 
(Chit. jun. 527); Bowyer v. Brampton, Stra. 
1155, (Chit jun. 296); Wyat v. Bulmer, 2 
Esp. Rep. 538, 539, (Chit- jun. 575); Witham 
v. Lee, 4 Esp. 264, (Chit. jin. 670); ante , 90, 
91. 

(l) Wyat v. Bulmer, 2 Esp. Rep 538, (Chit, 
jun. 575); Brown t>- Turner, 7 T. R. 630, 
(Chit. jun. 611); Le France v. Dalbiac, Sel. 
Ca. 71. 

(m) Brown t’. Turner, 7 T. R. 630, (Chit, 
jun. 611); Amory v. Merewether, 2 B. & C. 
573; 4 D. & R. 86, (Chit. jun. 1200). 

(n) Winstanley r. Bowden, Middlesex Sit- 
tings after M. T 41 Geo. 3, B R. 1 Selw. 2d 
ed. 402; id. 4th ed. 370; id. 9th ed. 889; and 
sea ante, 89, note (r). 

(o) Ante, 90, 91. 

( p) Digusl v. Wigley, 11 East's Rep. 43; 2 
Camp- 88, 8. C.; Jones r. Davison, Holt’s C. 
N. P- 256. 


(o) Edwards v. Dick, 4 B. & Aid. 212, 
(Chit. jun. 1079); ante , 95, note (t). 

(r) Per cur. Bowyer v. Brampton, 2 Stra. 
1155, (Chit. jun. 296); and per Gibbs, C. J- 
in O’Keefe c. Dunn, 6 Taunt 315. 

( t ) Ante , 90; Lowes r. Mazzaredo, 1 9taA- 
385, (Chit. jun. 968); Parr r. Eliason, 1 East, 
92; 3 Esp. Rep. 210, (Chit jun. 362); Cutb- 
bert v. Haley, 8 T. R. 391; 3 Esp. Rep 22, 
(Chit. jun. 617); Daniel v. Cartony, 1 Esp* 
Rep. 274, (Chit jun. 537); Turner i. Halme, 
4 Esp. Rep. 11, (Chit. jun. 636) ; Ferrall r- 
Shaen, 1 Suund. 294, 295, note l. The endor- 
see must be unacquainted with the illegal con- 
sidoration; Chapman a. Black, 2 B. & Aid. 
689, (Chit jun. 1057). 

(t) Ante , 90; Cuthbert v. Haley, 8 T. R- 
390, (Chit jun. 617); Pickering v. Banks, 
Forr. Rep. 72; Harrison r. Hannell, 1 Marsh 
349; 6 Taunt. 780, (Chit. jun. 916); Parr y. 
Eliason, 3 Esp. Rep. 210; 1 East, 92,- (Chit, 
jun. 362); Witham v . Lee, 4 Esp. Rep. 264; 
(Chit jun. 670); see Barnes v. Headley, 1 


(2) On this point see Payne r. Trezevant, 2 Bay's Rep. 23. Wiggin r . Bush, 12 John. Rep. 306. 
A bill of exchange expressed to be collateral to a ransom bill, is a contract upon which an ac- 
tion may be sustained at Common Law, the plaintiff and payee being an alien friend. Maieon- 
naire v. Keating, 2 Gallison, 325. 

( 1 ) J The holder of a note payable to bearer, who won it at cards from the payee is enlitlsd 
10 recow from the maker. Lee’s adm’r. v. Ware, 1 Hills 50. Car Rep- 818. 
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gal securities have been destroyed by mutual consent, and there is a fresh n. Illegali- 
contract by the borrower to perform the lawful part of the bargain only, such tJ ^Con- 
fresh contract is valid (ti). eratioo. 

By suffering judgment by default; the defendant loses the opportunity of SSfendant 
objecting to the insufficiency or illegality of the consideration (x). And the precluded 
court would not set aside a warrant of attorney given to the holder of a re- from Ob- 
newed bill, unless it were shown that he was privy to the usurious transac- J 0 CUn i* 
lion, though the person resisting the payment might be permitted to try in 
an issue whether the party were so implicated (y). Nor will the court set 
aside a judgment on the ground that the warrant of attorney was given to 
secure a gaming debt, if it appear that the party making the application rep- 
resented to the plaintiff before he purchased the debt that it was a valid 
debt(z). 


The receiving of a bill or note upon an illegal subsequent bargain, but PriorLegal 
given for a previous legal subsisting debt, will not extinguish such debt, al- 
though the security itself will be void (a); but where there was illegality in 
the making the bill, or where the holder has himself been a party to it, he qaent IU«- 
cannot sue at law, or prove under a commission of bankruptcy, even for the 
amount of principal and lawful interest (b); and though it was once decided 
in a case of usury (c), that if deeds or property *had been deposited as a [ *97 ] 
collateral security, the party guilty of the usury might retain the same, and 
defend an action of trover or detinue, until he had been paid suoh principal 
and interest(d); that doctrine was afterwards overruled, and neither at law(e) 
norm equity (/) could the party retain the security. And a court of law 
would set aside a judgment founded on a warrant of attorney given on an 
usurious contract, without imposing on the defendant the terms of repaying 
the principal money and legal interest (#). But if deeds have deen deposit- 
ed on a legal contract, subsequent illegality w ill not prejudice the lien(A). 

III. Relief at law and in Equity in Cases of Fraud, or Want 
of Consideration, or Illegality, &c. 


When a bill or note has been obtained from a person by fraud or without III. Relief 
consideration , or on an illegal transaction, and he resolves to resist the pay- 
ment, he should immediately, as in the case of a lost or stolen bill(t), give a * ran ' c * 
public caution and notice in the public newspapers or otherwise, of the cir- 


Camp. 187; overruled in 2 Taunt 184; Holt’* 
C. N. P> 270. 

(u) Barnes v. Headley, 1 Campb. 187; 2 
Taunt 184 

(z) Shepherd v. Cheater, 4 T R- 275, (Chit, 
jun. 490); George r- Stanley, 4 Taunt. 683, 
(Chit, jun- 876); ante, 90, note {z) 

( y ) George v . Stanley, 4 Taunt- 6S3, (Chit- 
jun. 876); ante , 90, note ( 2 ). 

(*) Davison v. Franklin, 1 B & Ad 142. 

(a) Phillips r. Cockayne, 3 Camp. 119; 
(Chit jun. 848); 1 Sauna 295, note(l); ante , 
89, 90. 

(b) Banfield v • Solomons, 19 Ves 84; Fitz- 
royo Gwillim, 1 T R 153; Hindle v. O’Bri- 
en, 1 Taunt 413. 

(c) But see now as to usury 2 & 3 Viet. c. 
37, ante , 88. 

(d) Fitzroy v. Gwillim, 1 T. R. 153. 

(0 Cowki r. Harris, MS. Chit.* Col. Stat. 


751, n. (5); Mood. & M. 141; 7 Bing. 97; 4 
M. & P- 722, S. C ; Parsons v . II eat horn, C. 
P. 21st December, 1829, per Tindal, C. J. who 
held, that as the statute of usury avoided the 
contract of deposit on an usurious bargain, tho 
assignee might support trover without any ten- 
der; and see observations in Wood r. Grim- 
wood, 10 B. & C. 679. 

(/) Burnnrd r. Young, 17 Ves. 44. 

(g) Roberts v. Goff, 4 B. & Aid. 92. But 
when the affidavit on showing cause complete- 
ly denied the usury, the court would not inter- 
fere, Cole v. Gill, 7 Moore, 353; sed vide 1 B. 
&. P. 270; 1 Taunt. 413. Sometimes howev- 
er tho court would refer the question to the mas- 
ter, or direct an issue. 

(h) Wood v. Grimwood, 10 B. & C. 679. 

(*) As to which, see post , Cb. VI. a hi. 

Transfer — Loss of Bills , SfC. 
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OP THE CONTRACT OR CONSIDERATION 


[PART I. 


III. Relief cumstances, fully describing the bill, and stating that it ha£ been obtained by 
in Cases of fraud and illegality, and that payment will be resisted, taking care to avoid 
Freud, Sic. an y j ro p U t at j on Q f such fraud or misconduct to any individual in particular, 
so as to afford him ground for an action of slander(fc). And moreover, 
when the bills or notes so obtained are for a considerable amount, it may be 
expedient also to file a bill in equity to restrain the negotiation. 

When fraud, or want of consideration, or illegality, can be established by 
evidence at /ate, it is in general just as available a defence at law as in a 
court of equity, and there is no occasion to resort to the latter tribunal^); 
and an action of trover or detinue may be supported to recover back the in- 
strument(m). But it frequently occurs that the defendant has not sufficient 
evidence of the facts to constitute a defence at law, without the aid of a bill 
for discovery; and a court of law cannot, as a court of equity, restraia the 
negotiation; and in such cases it is expedient to resort to the latter, 
r *98 ] *We have just seen that a court of law will, in general, on motion , inter- 
fere to set aside a judgment founded on a warrant of attorney given upon 
an illegal contract(n); but this summary interference is, in general, confined 
to that particular case, and proceeds on the ground that the defendant has 
no opportunity of plsading , or otherwise availing himself of the illegality. 
In other cases, the defendant must, at law, defend himself in the usual 
course. It is said, however, to have been decided, that if in an action on a 
bill, the defendant will swear that he received no consideration , and this be 
not contradicted, the court will, on motion, stay the proceedings, although 
the general rule is not to try the merits by a summary application(o). 


Bill in A court of equity , when a bill has been obtained or is about to be nego- 
^J^n* 0 tiated fraudulently or without consideration, will, in general, by injunction, 
Negotia- restrain the circulation, and either detain, or sometimes compel the holder to 
tion, &c.” deliver it up to be cancelled (q) ; and they will stay all proceedings in an 
action on a bill accepted by a defendant for the accommodation of one of 
the plaintiffs (r) ; and courts of equity have a concurrent jurisdiction with the 
courts of law in relieving against bills and notes taken when over due(i), or 
accepted by one partner in fraud of the others (f); and relief was granted 

(it) Stockley v. Clement, 4 Bing. 162; 12 nett, 2 T. R. 678, (Chit juo. 446). 

Moore, 876, S C. The following form may (m) Evans r. Kymer, 1 B. St Add. 52S, 
be safely adopted: — (Chit jun. 1512,) and see cases, po$t , tit 

14 Caution to the public. — Whereas three Transfer, Ch. VI. s. ii. But money had and 
several bjlls of exchange, bearing date re- received will not lie against the bailee of a bill 
spectiveljir the 18th July last, drawn by not due at the time of action brought which he 
one Jamef Atkinson upon and accepted by has wrongfully deposited at hi 9 own bankers, 
me the undersigned Jonathan Tomkins, although he has obtained money upon the joint 
namely, oisc for 100/. at three months af- credit of that and other bills; Atkins v. Owen, 
ter date; ukiother for 200/. at six months 4 Ad. & El. 819, S. C. 6 N. & M. 309 ; 2Har. 
after date; 1 and the other for 200/. at nino & Woll. 59. 

months after date, were severally obtain - (n) Ante, 97, when not, an/e, 96. 

ed from ine under false pretences, and (o) Turner ». Taylor, Easter T. 23 G. 3, K. 

without +ny consideration whatever for B. Tidd's Prac. 9th edit. 530; sed quesre. 
the same ^ Now I hereby caution all per- ( p ) See post , title Transfer , Ch. VI. a. »• 
sons from receiving or negotiating the same (q) The Bishop of Winchester r. Fournier, 
or any df them. Every information re- 2 Ves. jun. 445, (Chit. jun. 331) ; and post, 89, 
specting 'the above bills will be given on note (m). 

application to Mr. , at No. — , — (r) Hodgson r. Murray, 2 Sim. 515. 

Street, London. (s) v% Adams and others, Younge, Exch. 

Jonathan Tomkins. Eq. Rep. 117; ante , 71, note (r). 

" High-street, Reading, «) Hood *. Ashton, 1 Russ. 412, (Chit. j«n. 

Berkshire. Dated, ” 1287). 

(/) Per Ashhurst, J. in Cockshott r. Ben- 
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against a bill stated to have been given for value received, but in fact obtain* III. Relief 
ed by fraud, and for a fictitious consideration (ti) (1); and a note obtained 
from an infant just after coming of age for extravagant supplies previously ra * c ' 
made has been set aside (x). So equity will interfere in case of the forgery Bill in 
of the payee’s name(y). So where a bill or note has been given for money 
lost by gaming or other illegality, a court of equity will grant an injunction to Negotia- . 
prevent the winner from parting with it, and this even before service of sub- tion, &©. 
poena (?) ; and will decree that it shall be delivered up(a). So if given for 
procuring a commission in the army (6), or for procuring a marriage(c). So 
although the bill or note was valid in its origin, yet the consideration has 
failed , equity will interfere; as where an acceptance has been given for 
goods to be delivered, and the vendor has afterwards refused to deliver 
them(rf). But where an action was brought on a bill of exchange which 
bad been given for goods sold and delivered, and the party to whom the 
goods were sold alleged that be bad been fraudulently deceived in his con- 
tract, the goods delivered being inferior both in quality and quantity to what 
he had ordered; it was held, that he could not maintain a bill for an account, 
and for an injunction to restrain the action, inasmuch as his object was to 
reduce the amount of the bill of exchange by the damages which he claimed 
for the alleged *breach of contract; and that as this was not the subject of [ # 99 ] 
set-off at law it could not be the subject of account in equity (e). The nego- 
tiation of a bill has under particular circumstances, been restrained by a 
court of equity, in order to prevent the holder from depriving the defendant 
of the advantage of a set-off; as where a person who had been a bankrupt, 
gave a note to his solicitor in payment of his bill of costs for obtaining his 
certificate, and the solicitor was indebted to the estate, and the bankrupt had 
purchased so many debts due from his estate, that the share thereof coming 
to the bankrupt on account of such purchased debts exceeded the amount of 
what the solicitor owed, and also the amount of the note(/). So where an 
agent has indorsed his own name on a biH, which by accident had been 
drawn payable to him, but for his principal’s use, and the latter or his trus- 
tee sue such agent as indorser, a court of equity restrained such proceed- 
ing^). And relief has even been afforded after execution levied on a 
judgment founded on a warrant of attorney given for an illegal considera- 
tion^), but where a defendant has had an opportunity of defending and try- 
ing at law, a court of equity will not always relieve if he omit to do so(i). 

If the defendant, in his answer, admit himself to be bolder of the instrument 

(w) Dyer r. Tywrewell, 2 Vera. 122; 2 (6) Whittingham v. Bouroyne, 3 Anstr. 900. 

Freem. 112, S. C., (Chit. jun. 180). But the ( c ) Smith v. Aykewell, 2 Atk. 566; Cotton 

CMea of fraud where a bill has been ordered to v. Cutlyn, 2 Eq. Abr. 525. 
be given up, are confined to those where the ( d ) Patrick r. Harrison, 3 Bro. C. C. 476, 

possession but for the fraud would be that of the (Chit. j. 499). 

plaintiff in equity, Jones v. Lone, 1839, 3 Jurist, ( e ) Glennie r. Imri, 3 Jurist, 432, Eq. Ex. 

265. (/) Ex parte Harding, 1 Buck, 23. 

(*) Brook v . Galby, 2 Atk. 34; Bumard, 1, ( g ) Kidson v . Dif worth. 5 Price, 564, (Chit,) 

8. C. jun. 1026); ante, 36. 

(y) Esdaile v. La Nauze, I Younge & Col. ( h ) Whittingham v. Bouroyne, 3 Anstr. 900; 

394, post , Ch. VI. s. ii. ante, 98, note (d) ; but see Naylor v. Christie, 

(*) Lloyd v. Gordon, 2 Swanat 180, (Chit 8 Price, 534. 
jnn. 1027). (») Dunbar r. Wilson, 6 Bro. P. C. 231; 

(a) Wynne v. Callander, l Russ 293; and Naylor r. Christie, 8 Price, 534. 

v. Blackwood, 3 Anstr. 851, (Chit. j. 575). 


(1) ^ Where a machinist sold a worthless machine for a good one, equity interfered to enjoin 
the collection of the security given on the purchase, and compelled the seller to account for every 
part of the purchase money paid to him or his bona fide assignee, but such assignee would not 
be enjoined from collecting such security. Donelson v. Clements, 1 Meigs, 165. ^ 
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on THE CONTRACT OR CONS I DERATION 


[PART I. 


III. Relief and the facts as charged, the court will decree the instrument to be delivered 
in Cases of U p. but in other cases he will only be restrained from negotiating it, and left 
fraud, &c. at jjb ert y to try at law (k). Where the bill has been already negotiated, the 
holder, as well as the original party, should be made parties in the suit (1). 
Where a promissory note had been given under suspicious circumstances, it 
was decreed that it should be deposited with the registrar of the court, leav- 
ing the holder to proceed at law, and if he did not within a reasonable time, 
then that the note should be delivered up(m). However, if a party has 
wrongfully obtained possession of a bill of exchange, although under circum- 
stances which would give a complete defence at law, a court of equity will 
order the delivery up of the instrument, if from the lapse of time or death of 
witnesses such defence is likely to fail; but the court will refuse such relief 
in all cases where the possession of the party is not shewn to be inequitable. 
Therefore, where A. had possession of a bill of exchange accepted by B., 
which for reasons dehors the instrument he could not enforce against B. in 
an action; it was held, nevertheless, that B. had no equity to have the bill 
delivered up to be cancelled, unless he could show that A. had the wrongful 
possession of it(n). However, if after a bill filed for delivering up bills, the 
plaintiff has failed at law in an action of trover for them, yet he is still enti- 
tled to proceed in equity to have them delivered up(o). It is said that affi- 
davits cannot be read in support of an injunction to restrain the negotiation 
of bills, after an answer denying the grounds for injunction (p). 

In general, a court of equity will not compel a party, by his answer, *to 
criminate himself, and consequently no bill can be filed with effect for dis- 
covery, if it charge the defendant with acts which would subject him to a 
criminal prosecution; and the defendant need not plead the statute subjecting 
him to such prosecution, but may demur to the bill(q). But some acts con- 
tain a particular provision, compelling a party to admit the particulars of an 
illegal transaction. Thus the statute against gaming, 9 Anne, c. 14, s. 3, 
enacts u that for the better discovery of the monies or other things so won, 
and to be sued for and recovered back as therein provided (r), every person 
liable to be so sued shall be obliged and compellable to answer, upon oath, 
such bill as shall be preferred against him for discovering the sum or tiring 
won at play.” And, upon an action brought to recover a sum of money lent 
upon the security of an I. O. U., and upon a bill filed to discover whether 
the money had not been lent for the purpose of gaming, it has been held, that 
the defendant is bound to state by his answer whether it was so lent(s). So 
the act against stock-jobbing , 7 Geo. 2, c. 8, s. 2, contains a similar provi- 
sion, enacting, u that for the better discovery of the monies or premiums which 
shall be given, paid, or delivered, and to be sued for and recovered as therein 


Bill of Dis- 
covery. 

[ * 100 ] 


(k) See the cases above referred to. 

(0 Lloyd r. Gordon, 2 Swanst. 180, (Chit 
jan. 1027). See' Policy v. Carlon, 1 Younge, 
878, tamen inde; Davies t\ Dodd, 4 Price, 
176; Macartney t\ Graham, 2 Sim. 2S5, post , 
Cb. VI. a. iii. 

(m) Bishop of Winchester v. Fournier, 2 Vea. 
jun- 445, (Chit. jun. 331). 

(n) Jones a Lane, Ex Eq. 1830, 8 Jurist, 
265. 

(o) Lisle v- Liddle, 3 Anatr. 649. 

( p ) Berkly v. Bmner, 9 Ves. 335, (Chit, 
jun. 692); and see Hanson v. Gardiner, 7 Ves. 
311; Smythe v. Smythe, 1 Swanst. 254; 2 
Madd Ch- Pr. 866, note (p). 

(q) Sec Fleming a- St. John, 2 Sim. 181; 
Whitmore v . Francis, 9 Price, 616; 2 Sim 


182, note (</), S. C. 

(r) A bill can only be filed by the loser, sod 
not by an informer; M‘Clel. 185; But so 
answer to a bill filed by the loser may be given 
in evidence in actions for penalties; Thistlewood 
v. Cracroft, 1 Marsh. 497; 6 Taunt. 141,8. C.; 
Billing r Pulley, 2 Maish. 125. 

(*) Wilkinson r. L’Eaugier, 2 Younge & 
Col. 366. It was doubted in this ease whether 
money lent for the purposes of gaming was re- 
coverable in an action at law, and also whether 
an 1.0. U. was a security within the statute 
9 Anne, c. 14; ib. 366, 367. W'itb reepect to 
the former it has lately been decided that roonev 
so lent cannot be recovered at law; M , Kmn®H 
v- Robinson 8 M. & W. 484. 
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mentioned (f), every person liable to be sued shall be obliged and compella- III. Relief 
ble to answer, upon oath, such bill as shall be preferred against him in any 
court of equity for discovering any such contract or wager, and the sum of * u * ** 
money or premium so given, paid, or delivered.” Upon this latter act it has 
been decided, that it does not compel a party in a court of law to give evi- 
dence criminating himself; and therefore in an action on a bill at the suit of 
an indorsee against the acceptor, it was held, that a stock-broker, the draw- 
er, might refuse to give evidence that the consideration for it was stock-job- 
bing differences, thoughsuch broker is bound to produce his books (ti). But 
when in an action on a bill or note, the defendant calls the drawer of the 
first, or payee of the last, to prove the consideration, and lie declines to state 
the consideration, it is then to be taken that there was none, and the plaintiff 
will fail unless he prove that he gave value for it(ar). 

Upon a bill of discovery in aid of a defence to an action on a bill of ex- 
change, if the defendant in equity is interrogated as to the consideration given 
for the bill, he must answer not only as to the consideration which he gave 
for the bill himself, but as to that which he knows another party to have giv- 
en (y). And where the bill charged that the defendants had given no 
consideration for a certain bill of exchange of which they were the hol- 
ders, but that they were mere trustees of it for the plaintiffs, and that so it 
would appear if the * defendants would discover and set forth the circumstances 
under which, and the consideration for which, the bill was indorsed to them; 
and the defendants answered the particular charges, as to circumstances, con- 
sideration, &c. but omitted to answer the general charge as to their being trus- 
tees, it was held, that the answer was insufficient, the charge that the defend- 
ants were trustees being a distinct and substantive allegation(z). 

Where an account is decreed to be taken of the dealings and transactions Account, 
between an attorney and his client, in the course of which the attorney has ta- 
ken securities from the client, the attorney must not only prove the securities, 
but likewise the consideration for which they were given. Therefore, where 
a promissory note was given by the client to his attorney under circumstances 
of great suspicion, but the client was unable for want of witnesses to prove 
fraud in the attorney, the court, upon decreeing an account between the par- 
ties, directed an inquiry as to whether the attorney could by any and what 
affirmative evidence prove the consideration for the note(a). 


[*101 ] 


The course of proceedings and evidence to be adduced at law, either to 
prove or disprove the adequacy of the consideration, will be properly con- 
sidered in the Chapter on Evidence (fc). 


(0 Thin only applies to discoveries as to mo- 
nies recoverable back, and not to the recovery 
of penalties upder the 5lb and Sth sections; 
Bullock v. Richardson, 14 Ves. 378. 

(«) Rawlins *. Hall, 1 Car. & P. II, 385; 
*nd Thomas a. Newton, cor. Lord Temerden, 
9th June, 1837, at Westminster, MS. and id. 


2 Car. & P. 606, (Chit. jun. 1834). 

(x) Thomas v. Newton, supra , note («). 

(y) Glengall v. Edwards, 2 You. & Col. 126 
(*) Culverbouse v. Alexander, 2 You. & 

Col. 218. 

(a) Jonee v. Thomas, 2 Yon. & Col. 49S. 

(b) Post, Part II. Ch. V. 
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•CHAPTER IV. 


OF THE STAMPS ON BILLS AND NOTES. 


1. Of thk ikveral Stamp Acti re- 

lating to Bills and not** 

IN GENERAL 102 

2. The Statute 56 Geo. 3 v c. 184, 

IN PARTICULAR 103 

Its enactments id. 

Schedule of Duties , with Notes id. 
Observations and Decisions on the 
Act 111 

On Foreign Bills 114 

Inland 115 

Promissory Notes id. 

Checks 118 


3. Time of impressing the Stamps 


and Power of Restamping 118 

4. Consequences- of Instrument 

not being Stamped 122 

Bills, Arc. wholly unavailable id. 

Otherwise to prove Fraud and 
Crime 124 

Holder not bound to present or 
give Notice, Arc. id. 

When Relief may be obtained in 
Equity, Arc. 125 

5. Consequences of Alterations 

in a Bill, &c. as to^Stamps. id. 


As the stamp acts require the stamps on bills and notes to be impressed be* 
fore they are written(a), and there is no power afterwards to impose the 

E roper stamp (unless in the excepted case of a stamp of equal or higher value 
ut of wrong denomination) after the instrument has been completed (6), it 
will be proper here to consider this important branch of the law applicable to 
bills and notes. 


I. Of the Stamp Acts in general. 

l. Of the Before the statute of the 22 Geo. 3, c. 33, there was no stamp duty impos- 
several e( j on bills of exchange or notes, and they were in all cases made on plain un- 
ActiTelat- stamped paper, and indeed were expressly exempted from any stamp duty 
ing to Bills by the 5 W. & M. c. 21 , s. 5; but by the first mentioned statute certain duties 
and Note were imposed in almost all cases upon these instruments. This and two 
“*5®“ ' subsequent statutes (23 Geo. 3, c. 49, and 24 Geo. 3, s. 1, c. 7), as re- 

gards the amount of duties, were repealed by the 31 Geo. 3, c. 25, whereby 
certain larger duties were imposed; and by the 19th section, the stamp must be 
impressed before a bill or note be printed or written(c). The duties were 
increased by the 37 Geo 3, c. 90, and which continued in force until the 
10th October, 1804, from which day until the 11th October, 1808, the 44 
Geo. 3, c. 98, regulated the amount of the duty on bills, notes, & c.; from 
that day until the 28th September, 1815, the duties on bills and notes were 
regulated by the 48 Geo. 3, c. 149; and from the last mentioned period to 
the present time (1840) the amount of the duty is fixed by the 55 Geo. 3, 
c. 184(d). See post, 819, (11). 


(а) 1 Anne, stat 2, c. 22, s 2 and 8, which 
ia still in force, relates to all instruments, and 
see 23 Geo. 3, c 49. • 14. 

(б) 31 Geo 3, c- 25, s. 19 

(c) 23 Geo. 3, c. 49, §. 14; 31 Geo. 3, c. 
25, at 10, 19; 65 Geo- 8, c- 184, a. 8; Batts 
v. Swan, 2 Brod. & Bing 84, 88, (Chit. jun. 
1084); Green v. Davies, 4 B. & C. 242; 6 
Bowl- & Ry. 306, (Chit- jun. 1251); Roderick 
v. Hovel, 3 Camp. 103; Rex v Chipping Nor- 
ton, 5 B. & Aid- 412* The only exception is, 
where the bill or note has been on a stamp of 
wrong denomination, when on paying a penal- 
ty ft proper stamp may be afterwards impress- 


ed, see post, 120. 

( d ) The 3 & 4 Will. 4, c 97, s. 16, aitho- 
rises the commissioners of stamps to provide 
new dies for stamping instruments, and the 7th 
section enacts that instruments not stamped with 
the new dies shall be deemed not duly stamped . 
See the act, Chit. & H. Stmt- 1006- A defence 
under this statute to au action on a bill of ex- 
change is admissible under the plea of non-ac- 
ceptance ; Dawson v. M* Donald, 2 M- & W. 
26; and see M'Dowall v. Lyster, ib. 52; Field 
t>. Woods, 7 Ad- & Al. 114; S. C. 2 N & P- 
117; 6 Dowl- 23, post, Part II- Ch. IV- X*- 
fences and Pleas . 
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Stamps oo 

♦II. Or the 55 Geo. III. c. 1S4, in particular. Bill* and 

’ Note*. 

By the above act, 55 Geo. 3, c. 184, the prior duties as to amount were 2 
repealed, and new duties as to amount are imposed and enumerated in a kins of the 
schedule, but all prior regulations not expressly repealed are coniinued(e) ; Stamp Act 
and it is enacted, that all instruments impressed with a stamp of adequate or jg 4 G - n 8 * c ‘ 
greater amount, though of an improper denomination, shall be valid, unless particular, 
where the stamp used shall have been specially appropriated to any other 
instrument by having its name on the face of it(/). The act then imposes 
a penalty of 50/. on persons, making, signing, or issuing, or accepting or 
paying any bill or note not duly stamped^); and 100/. peualiy for making 
or issuing a post-dated bill or note, so that the lime of payment shall exceed 
two months from the time of issuing the same, without having the higher du- 
ty stamped thereon(A); and 100/. penalty for making and issuing (i) a check 
on a banker post-dated, or not truly dated as to the place of drawing the 
same, or not in every respect falling truly within the exceptions in favour of 
checks, unless the same be stamped as a bill, and 20/. for receiving or tak- 
ing such check ; and 100/. on the banker or any person paying or permit- 
ting payment of the same ; nor can he debit his customer with the amount 
so paid (A"). The act then contains regulations as to rc-issuable promissory 
notes, exempts bank notes, and authorises the Bank and Itoyal Bank of 
Scotland, and British Linen Company, to issue certain small notes, and pro- 
hibits the negotiation of promissory notes made out of Great Britain, unless 
the same have been previously stamped. 

The Schedule, title u Bills of Exchange,” and title u Promissory 
Notes,” then prescribes the amount of duties and exemptions as follows : — 

Inland Bill of Exchange(Z), draft, or order (m), to the bearer or toStampson 
order, either on demand or otherwise, not exceeding two months after 
date(n), or sixty days after sigkt(o ), of any sum of money, 1 


(«) Sect 3 and 8. See Field v Woods, 7 
Adol. & El. 114; 2 Nev. & P- 117; 6 Dowl. 
23, S. C., where the enactment of .31 Geo. 3, 
c 25, a. 19, that no bill, druft, or order, &c. 
■hall be given in evidence or available in law, 
onleae the paper be lawfully stamped, was held 
to be incorporated in 55 Geo- 3, c- 184, by 
*ect. 8. 

(/) Sect. 10. This is the law with respect 
to receipt stamps ^ and therefore if a hill is on 
a receipt stamp it cannot be read. 

(?) Sect. 1 1. 

(A) Sect. 12. But bill not void; see Wil- 
liam* v. Jnrrett, 5 B & Ad- 32; 2 N- &. M. 
49, S. C ; infra , note (n). 

(*) A check is not issued until it i* in the 
bands of a third party entitled to demand cash 
for it. See Ex part# Bignold, 2 Mont. & Ayr- 
638; 1 Dea. 712, 8 C.; post , 118. 

( k ) Sect 13. To subject a banker to this 
penalty it must be shown that he knew of the 
check having been so issued; Ex parte Big- 
nold, 2 Mont. & Ayr. 638; 1 Dea. 712, S. C 
Striking balances doe* not prevent the opera- 
tion of the act, id ib. A bond to pay all sum* 
a trader may owe a banker, does not cover bal- 
ances, pert of the items of which consists of 
sntns paid by the banker's agent on drafts ille- 


gal under this act; Swan v. Bank of Scotland, 
2 Mont & Ayr 656; 1 Dea. 746, S. C. 

(/) What is, ante , 10. 

(wi) Setnbfpy that the word* t€ for the pay- 
ment” should have been here inserted. As to the 
stamps on bills and notes in general, seo post , 
Stark- on Ev. tit Stamp, 11 Promissory Aote.” 
An unstamped bill is a nullity, and therefore 
imposes no obligation to present it; Wilson r. 
Vysar, 4 Tannt. 288 . (Chit. jun. 810). But 
ult hough nit indorsement operates against the 
indorser as a new drawing of the bill by him, 
\ot the instiument remaining the same, no 
fresh stamp is necessary; Penny v. Innes, 1 C., 
M. & H. 4C9; 5 Tyr 107, S. C.; end see 
Thicknessc t\ Bromilow, 2 C. & J. 425, 431. 

(n) T he value or amount of the stamp upon 
a bill of exchange under tin stat. 55 Geo. 3, 
c. 184, sclied. 1, tit “ Pill of Exchange,** de- 
pend* upon the date upon the face of the bill, 
not on the time it was actually drawn or issued, 
and therefore the circumstance of its being post- 
dated, and thereby made due more than two 
months Hfter it was in fact drawn, is immateri- 
al, and does not render a larger stamp neces- 
sary ; Peacock r. Murrell, 2 Stark. 558, (Chit, 
j. 1077); Duck v. Broddyll, M‘C!el 235,8. 
P. A bill was in fact drawn on the 2 1st day 
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•X 8 . d. 

Amounting to 40s. and not exceeding 5/. 5s. 0 10 

Exceeding 5 /. 5s. and not exceeding 20/. 0 1 0 

Exceeding 20/. and not exceeding 30/. 0 2 0 

Exceeding 30/. and not exceeding 50/. 0 2 6 

Exceeding 50/. aud not exceeding 100/. 0 3 6 

Exceeding 100/. and not exceeding 200/. 0 4 6 

Exceeding 200/. and not exceeding 300/. 0 5 0 

Exceeding 300/. and not exceeding 500/. 0 6 0 

Exceeding 500/. and not exceeding 1000/. 0 8 6 

Exceeding 1000/. and not exceeding 2000/. 0 12 6 

Exceeding 2000/. and not exceeding 3000/. 0 15 0 

Exceeding 3000/. 1 5 0 


Inland bill of exchange, draft, or order, for the pay 
to order, at any time exceeding two months after 
ter right, of any sum of money, 

Amounting to 40s. and not exceeding 5/. 5s. 
Exceeding 5/. 5s. and not exceeding 20/. 
Exceeding 20/. and not exceeding 30/. 
Exceeding 30/. and not exceeding 50/. 
Exceeding 50/. and not exceeding 100/. 
Exceeding 100/. and not exceeding 200/. 
Exceeding 200/. and not exceeding 300/. 
Exceeding 300/ and not exceeding 500/. 
Exceeding 500/. and not exceeding 1000/. 
Exceeding 1000/. ancTnot exceeding 2000/. 
Exceeding 2000/. and not exceeding 3000/. 
Exceeding 3000/. 

Inland bill, draft, or order, for the payment of any 
sum of money, though not made payable to the 
bearer, or to order, if the same shall be deliver- 
ed to the payee, or some person on his or her be- 
half. 


ment to die bearer, or 
date, or sixty days af- 


£ #. d. 
0 1 6 
0 2 0 
0 2 6 
0 3 6 
0 4 6 
0 5 0 

0 6 0 
0 8 6 
0 12 6 

0 15 0 

1 15 0 
1 10 0 

The same duty as on 
a bill of exchange for 
the like sum payable 
to the bearer or or- 
der. 


Inland bill, draft, or order, for the payment of any ] 

sum of money weekly, monthly, or at any I The same duty as on 
other stated periods, if made payable to the j a bill payable to bear - 
bearer, or to order, or if delivered to the payee, } er, or order , on dc- 
or some person ou his or her behalf, where the mand, for a sum equal 
total amount of the money thereby made paya- to such total amount. 
ble shall be specified therein, or can be ascer- J 
tained therefrom. 


of December for 21/. , payable two months af- 
ter date ; but on the face of it purported to bear 
date on the 31st : it wns held to require only a 
stamp of 2s. which is imposed by 66 Geo. 3, c. 
184, on bills for that sum not exceeding two 
months after date. The word “ date’* as there 
used, means the period of payment expressed 
Oft the face of the bill ; Upstone r. Mi reliant, 
j B. & C. 10;* 3 D. & R. 198, (Chit. jun. 
1182); Williams e. Jarrett, 6 Bar. & Adol. 
82 ; 2 Nev. & Man. 49, S. C. And although 
by section 12, if a bill purporting to be payable 
at two months from a certain time, be issued 
before the commencement of that period, with- 
out payment of a proportionate duty, the maker 


is liable to the penalty; yet the bill so post- 
dated, and bearing the inferior stamp, corres- 
ponding with the purport of the bill, is admis- 
sible in evidence, being on the face of it con- 
formable te the schedule, id. ih. 

A bill for 50/. with all legal interest, is to bs 
considered , ns far ns respects the amount of the 
stamp, as a bill for 50/. only ; Prnessing t. log, 
4 B. & Aid. 204, (Chit. jun. 1101); l«mel c. 
Benjamin, 3 Camp. 40, (Chit. jun. 837.) 

(o) If payable two months (instead of sixty 
days) after eight, the bill must be stamped 
with the higher duty in the next head ; Sturdy- 
r. Henderson, 4 B. & Aid. 692, (Chit. jun. 
1110 .) 




w«i 
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# And where the total amount of the money thereby 
made payable shall be indefinite. 


The same duty as on a Stamps on 
bill on demand for the Bills and 
sum therein expressed Notei * 

^only. 55 G. 8 , c. 

184 . 


And the following instruments shall be deemed and taken to be inland bills, 
drafts, or orders, for the payment of money within the intent and 
meaning of this Schedule \{p) viz. 


All drafts or orders for the payment of any sum of money by a bill or pro- 
missory note, or for the delivery of any such bill or note in payment or though * 
satisfaction of any sum of money ; where such drafts or orders shall re- contingent, 
quire the payment or delivery to be made to the bearer, or to order, or 
shall be delivered to the payee, or some person on his or her behalf. 


All receipts given by any banker or bankers or other person or persons, for 
money received, which shall entitle, or be intended to entitle, the person 
or persons paying the money, or the bearer of such receipts, to receive 
the like sum from any third person or persons. 

And all bills, drafts, or orders, for the payment of any sum of money out of 
any particular fund which may or may not be available, or upon any con- 
dition or contingency which may or may not be performed or happen, if 
the same shall be made payable to the bearer , or to order , or if the same shall 
be delivered to the payee or some person on his or her behalf (p). 

Foreign Bill or Exchange (or bill of ex- f The same duty as on an Stamp* on 
change drawn in but payable out of(q) Great j inland bill of the same 
Britain) if drawn singly and not in a set. [ amount and tenor. ** 


( p) It was the object of the legislature in 
framing this provision, to treat as promissory 
notes and bills of exchange, and to subject to a 
stamp doty, such instruments as being payable 
on a contingency , or out of a particular fund, 
could not in strictness fall under that denomina- 
tion; per Lord Ellenborough in Firhank r. Bell, 
1 B. & Aid. 39. A letter from F. & Co. to 
their correspondents , S. & Co. requesting them 
to pay to Messrs. If. C. & Co. or their order, 
oot of the first proceeds that should become due 
°f their stock of gunpowder, then in their hands, 
hundred pound s, and charge the same to 
their account, is an order for the payment of 
money, and liable to be stamped as a bill of ex- 
^nge, and not with an agreement stamp, al- 
though the letter form part of a subsequent cor- 
respondence between the three houses ; Butts r. 
Swan and others, 2 B. & B 78, (Chit. jun. 
M34). See also Firbank r. Bell, I B & Aid. 
90; and see Emly r. Collins, 6 Man. & S. 144, 
(Chit. jun. 990). 

Bat in a case where A. having* consigned 
8 ®°d»to B., sent him the following order, “ Pay 
to A. B. the proceeds of a shipment of goods, 
value about 2000 /. consigned by me to you,” 
and C. by writing consented to pay over the 
fnll amount of the net proceeds of the goods ; 
>t was held that neither of tbose instruments re- 


quired finch a stamp as is imposed by this act 
on drafts, bills, or orders for the payment of 
money, because no particular turn was nam- 
ed; Jones v. Simpson, 2 B. & C. 318; 3 D. & 
R. 545, (Chit. jun. 1189); and see Barlow v . 
Brondhurst, 4 Moore, 471, (Cbit. jun. 1088); 
Crowfoot r. Gurney, 9 Bing. 372. So it is ne- 
cessary that the instrument should make the 
money payable to the hearer, or to order, or be 
delivered to the payee or some person on his 
behalf; and, therefore, the following letter, sent 
to the holders of the fund out of which payment 
is to be made does not require a bill stamp: 
“ We now authorize you to pay to Messrs. K. 
& Co. (having revoked the former order in their 
favonr), after you have paid yourselves the ba- 
lance we owe you from the net proceeds of our 
shipments to your foreign establishments to the 
present date, one-half of the remainder of the 
proceeds of said shipments, provided the same 
shall not exceed the sum of 5000/. H. & J.*’; 
for after delivery to the payee, or some person 
on his behalf, menus a delivery either personal- 
ly to the payee, or to the home agent or repre- 
sentative of his, and does not mean the person 
to whom the order is addressed; Hutchinson r. 
Ifcvworth, 1 Perrv & Dnv. 260, 282, 283. 

(< 7 ) See Ainncr r. Clark, 2C., M. & R. 468, 

antc t 10, not'* (r). 
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Exemp- 
tions as to 
Checks on 
Banker*. 


•Foreign bills of excliange(r), drawn in sets, according to the cus- £ $ d. 
tom of merchants, for every bill of each set, where the sum 


made payable thereby shall not exceed 100/. 0 16 

And where it shall exceed 100/. and not exceed 200/. 0 3 0 

And where it shall exceed 200/. and not exceed 500/. 0 4 0 

And where it shall exceed 500/. and not exceed 1000/. 0 5 0 

And where it shall exceed 1 000/. and not exceed 2000/. 0 7 6 

And where it shall exceed 2000/. and not exceed 3000/. 0 10 0 

And where it shall exceed 3000/. 0 15 0 


Exemptions from the preceding and all other Stamp Duties . 

All bills of exchange, or bank post bills, issued by the Govenor and Com- 
pany of the Bank of England. 

All bills, orders, remittance bills, and remittance certificates drawn by com- 
missioned officers, masters, and surgeons in the navy, or by any commis- 
sioner or commissioners of the navy, under the authority of the act passed 
in the 35th year of his majesty’s reign, for the more expeditious payment 
of the wages and pay of certain officers belonging to the navy. 

All bills drawn, pursuant to any former act or acts of parliament, by the 
commissioners of the navy, or by the commissioners for victualling the 
navy, or by the commissioners for managing the transport service, and for 
taking care of sick and wounded seamen, upon and payable by the treas- 
urer of the navy, 

All drafts or orders for the payment of any sum of money to the bearer(s) 
on demand, and drawn upon any banker or bankers, or any person oc per- 
sons acting as a banker (t), who shall reside or transact the business of a 
banker , within ten miles(u) of the place where such drafts or orders shall 
be issued(w), provided such place shall be specified in such drafts or or- 
ders^), and provided the same shall bear date on or before(y) the day on 


(r) See ante , 10. Where a bill was drawn 
in Ireland, and blanks left for the date, sum, 
time wheu payable, nnd the name of the drawee, 
and transmitted to England, where it was com- 
pleted and negotiated, it was held that this was 
to be considered a bill of exchange from the 
time of signing and indorsing it in Ireland, and 
that an English stamp was not necessary ; Snaith 
and others t\ M ingay and others, 1 Maule & 8. 
87, (Chit. jun. 880). 

So where a bill of exchange was drawn in 
Jamaica upon a stamp of that island, with a 
blank for the payee’s name, nnd transmitted to 
England, where a bon \ fi le holder filled in his 
own name as payee, it was considered that no 
English stamp was necessary; Crutchley t\ 
Mann, 1 Marsh 29, (Chit. jun. 908). 

If a hill be drawn in England, though dated 
in some foreign place, such bill cannot be en- 
forced here without an English stamp; Jordaine 
r. Lashbrooke and another, 7 T It. (iOi, (Chit, 
jun. 606). 

(j) In Rex r. Yates, Carrington’s Crim. I .aw, 
3d edit. 273, coram the twelve judges, it was 
decided, that a check payable to /. F. J. and 
not to bearer , was not within the exception in 
the 8tamp Act in favour of checks, and ought 
to have been stamped as a bill, and not being 
-q wa s not “ a valuable security ,” within 7 & 


8 Geo. 4, c. 29, s 5, and that an indictment for 
larceny was not sustainable. 

( t ) It has been holden that the person on 
whom the check is drawn must be bona fids a 
banker; the words “ acting as a banker” are 
to be taken in their popular sense; Castleroan 

r. Ray, 2B.& P. 383. 

(u) Now fifteen miles, see 9 Geo. 4, c. 49, 

s. 15, 1 12, note (s). Where in^an action 

upon a check the defence is that the check was 
drawn more than fifteen miles from the place 
where it was made payable, the defendant 
should plead that he did not make the check 
declared on; M‘f)o\vall v. Lvster, 2 M. & W. 
52, post t Part II. Ch. IV. Defences and Pleas; 
and see cases infra note (y). 

(tr) Whatnot an issuing* Ex parte Bignold, 
2 Mont. & Ayr. 633, post, 118. 

(x) This must be strictly observed, and there- 
fore, where a person residing in a private coun- 
try house four miles from Llanelly untruly dat- 
ed it as if drawn at Llanelly, it was hela that 
the check was unavailable for want of a stamp; 
Walters r. Brogden, 1 Younge & Jerv. 457, 
(Chit. jun. 1348). See Rea v. Polley»3B. & 
P. 311. 

(y) A draft on a banker post-dated, and de- 
livered before the day of tb« date, thought not 
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which the same shall be issued; *and provided the same do not direct the Sumps no 
payment to be made by bills or promissory notes. E®* 

All bills for the pay and allowances of his majesty’s lan4 forces, or for other Wote# * 
expenditures liable to be charged in the public regimental or district ac- ftft G. 3 , c. 
counts, which shall be drawn according to the forms now prescribed, or 184 * 
hereafter to be prescribed, by his majesty’s orders, by the paymasters of 
regiments or corps, or by the chief paymaster, or deputy paymaster, and 
accountant of the army depdt, or by the paymasters of recruiting districts, 
or by the paymasters of detachments, or by the officer or officers authoriz- 
ed to perform the duties of the paymastership during a vacancy, or the ab- 
sence, suspension, or incapacity of any such paymaster as aforesaid ; save 
and except stlch bills as shall be drawn in favour of contractors or others, 
who furnish bread or forage to his majesty’s troops, and who by their 
contracts or agreements shall be liable to pay the stamp duties on the bills 
given in payment for the articles supplied by them. 

£ s. d. 

Promissory Note for the payment to the bearer , on demand(z) y 
of any sum of money (a) , 

Not exceeding one pound one shilling 0 0 

Exceeding 1/. 1$. and not exceeding 21. 2s. 0 0 10 

Exceeding 21. 2s. and not exceeding 51. 5s. 0 13 

Exceeding 51. 5s. and not exceeding 1 OZ. 0 19 

Exceeding 10/. and not exceeding 20 1. 0 2 0 

Exceeding 201. and not exceeding 30/. 0.3 0 

Exceeding 30/. and not exceeding 501. 0 5 0 

Exceeding 50/. and not exceeding 100/. . 0 8 6 

Which said notes may be re-issued after payment thereof, 
as often as shall be thought fit. 

Promissory Note (b) for the payment in any other manner # than O n 

Notes not 

iotended lobe used till that day, must be stamp- 837; 2 N. & M. 453, 8. C. overruling Keates R®-m««- 
cd, otherwise it will be void; Allen v. Keeyes, v. YVhieldon,8 B. & C. 7; S. C. 2 AI. & R8, ®ble. 

1 East, 430: 3 Esp. Rep. 281, S. C., (Chit. (Chit. jun. 1370); and see Armitage v. Berry, f *108 J 
jon. 638); YVliitwell v. Bennett, 3 B. & P. 5 Bing. 501; 8. C. 3 Moore & P. 211, (Chit. 

359, (Chit, jun 685). And in the case of a jun. 1439). See post , 116. 

(a) Abbott, C. J. commenting upon these 
words, “1 am quite satisfied that the words 
‘ sum of money* mean the principal suiu men- 

tioned in the note, and not a sum compounded 

fact of its being post-dated is afterwards proved of principal nod interest. A contrary decision 
*■ part of the defendant’s enss, it will be struck would be n.ost mischievous, and have the effect 
oat; Field v. Woods, 2 Nev. & P. 117; 7 Ad. of avoiding many securities; for it has been the 
& El. 114, 8 C. Nor need such fact be spe- constant practice under similar provisions, appli- 
cially pleaded, id. ib ; and see Dawson v. cable to bonds in this and former Stamp Acts, 

M'Donald, 2 M. & W. 26, post , Part II. Cb. to measure the stamp duty by the principal sum 
IV. Defences and Pleas. See also supra, n.(«)* secured, although interest is always puynble 
(z) A promissory note for 40/ , payable to from the date of the bond;” Pruessing r. Ing, 

W. or bearer, without the words “ on demand,” 4 B. & Aid. 204, (Chit jun. 1101); Peacock 

v. Momell, 2 Stark 558, (Chit jun. 1077); 

Dearden r. Binns, 1 M. & R. 130. 

(5) A promissory note payable to the plain- 
tiff or order, and originally expressed to be for 
value received generally, being altered the next 
day upon the suggestion of one of the partners, 


post dated check it is not necessary that the ob- 
jection to its admissibility in evidence for want 
of a stamp should be taken in the first instance; 
nud where it huts been read in evidence and the 


being in law payable on demand, requires a five 
■hilling stamp; Whitelock r. Underwood, 3 
D. & R. 356; 2 B. & C. 157, (Chit jun. 
1183). But a note payable to A. B. on demand, 
or to A. B. generally, is not a note payulrte to 
bearer on demand within this class, but falls 


within the second class as a note payable other - by the addition of the words “ for the goodwill 
taisethan to bearer on demand; Dixon v. Cliam- of the lease and trade,” requires a new stamp, 
hers, l C., M. & R. 845; 8. C. 5 Tyr. 502; 1 such words being material, and not having been 
Cale, 14; Chectiiam r. Butler. 5 B. & Ad. originally intended to be inserted, nor omitted 
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i. 

w i'. 

to the beartr(c) on demand, but not exceeding two months 
after date, or sixty days after sight, of any sura of money (rf), 
Amounting to 40$. and not exceeding 5/. 5$. 




M. *1 

► < J 





0 

1 

0 


Exceeding 5/. 5$. and not exceeding 20/. 

0 

1 

6 


Exceeding 20/. and not exceeding 30/. 

0 

2 

0 

'list's 

Exceeding 30/. and not exceeding 50/. 

0 

2 

6 


Exceeding 50/. and not exceeding 100/. 

0 

3 

6 

.V.J 


These notes are not to he re-issued after being once paid(e). 


Pkomissoy Note for the payment, either to the bearer on de- 
mand, or in any other manner than to the bearer on demand, 
but not exceeding two months after date, or sixty days after 


sight, of any sum of money (d), 

Exceeding 100/. and not exceeding 200/. 0 4 6 

Exceeding 200/. and not exceeding 300/. 0 5 0 

Exceeding 300/. and not exceeding 500/. 0 6 0 

Exceeding 500/. and not exceeding 1000/. 0 8 6 

Exceeding 1000/. and not exceeding 2000/. 0 12 0 

Exceeding 2000/. and not exceeding 3000/. 0 15 0 

Exceeding 3000/. 1 5 0 


These notes are not to be re-issued after being once paid. 

Promissory Note for the payment to the bearer or otherwise, 
at any time exceeding two months after date, or sixty days 


after sight, of any sum of money (/), 

Amounting to 40$. and not exceeding 5/. 5$. 0 16 

Exceeding 5/. 5$. and not exceeding 20/. 0 2 0 

Exceeding 20/. and not exceeding 30/. 0 2 6 

Exceeding 30/. and not exceeding 50/. 0 3 6 

Exceeding 50/. and not exceeding 100/. 0 4 6 

Exceeding 100/. and not exceeding 200/. 0 5 0 

Exceeding 200/. and not exceeding 300/. 0 6 0 

Exceeding 300/. and not exceeding 500/. 0 8 6 

Exceeding 500/. and not exceeding 1000/. 0 12 6 

Exceeding 1000/. and not exceeding 2000/. 0 15 0 


■*f v 




by mistake; Knill r. Williams, 10 East, 34, 
(Chit. jun. 761). See also Cardwell r. Martin, 
6 East, 312; 9 East, 190, 357; I Camp. 79, 
(Chit. jun. 744). As to material alterations, 
see Chitty’s Stamp Act, 25 to 34; and post, 
next Chapter. 

So a promissory note signed by A. and subse- 
quently by B. whilst in the hunds of the payee 
as surety for A., unless such signature by B is 
in virtue of nn agreement subsisting at the time 
of making the note, will be void without ail 
additional stamp; Clark r. Blnckstock, 1 Holt, 
C. N. P. 474. As to an I. O. 1 T . see post, Ch. 
XH s. iv. Form, Ac-, of Promissory Notes. 

( e ) See ante, 107, note(z). 

( d ) Sec Chitty’s Stamp Act, 208, note (r). 
And as to the dale , seo ibid. 138. 

(e) See section 1 9. Where, therefore a note 
payable on demand has been indorsed for the 
accommodation of the maker, in order to be de- 


p wited with his creditor to secure the debt due, 
if the maker of the note pays the debt, and the 
bill is redelivered to him, it is no longer nego- 
tiable; nor can a both fide holder, to whom 
such note is afterwards indorsed, recover there- 
on; Bartrum v. Caddy, I Perry & Hay 207. 
So if a promissory note not made negotiable be 
nevertheless negotiated, the bolder cannot sue 
his immediate indorser as a new maker unless 
there be a second stamp; Plimley r. Westley, 
2 Scott, 423; S. C. 2 Bing. N. C. 249; 1 
Hodges, 324. 

(/) A note payable two months after sight 
requires a stamp appropriated to a note payable 
more than sixty days after sight, or two months 
after date, as the two months begin to ran, not 
from the day of the date, but on the present- 
ment for sight; Sturdy r. Henderson, 4 B. & 
Aid. 592, (Chit. jun. 11 10), jmt. 
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Exceeding 2000/. and not exceeding 3000/. 1 5 0 

Exceeding 3000/. 1 10 0 

These notes are not to It re-isued after being once paid. 


•Promissory Note for the payment of any sum 
of money by instalments, or for the payment 
of several sums of money at different days or 
times, so that the whole of the money to be 
paid shall be definite and certain. 


The tame duty as on a 
promissory no/e, payable 
in less than Itco months 
after date y for a sum e- 
qual to the tthole amount 
of the money to be paid . 


And the following instruments shall be deemed and taken to be pro- 
missory notes, within the true intent and meaning of this schedule; 
viz. 

All notes promising the payment of any sum or sums of money out of any 
particular fund , which may or may not be available; or upon any condititn 
or contingency y which may or may not be performed or happen; if the 
same shall be made payable to the bearer, or to order, and if the same 
shall be definite and certain, and not amount in the whole to twenty pound. s 
And all receipts for money deposited in any bank , or in the hands of any 
banker or bankers , which shall contain an agreement or memorandum, im- 
porting that interest shall be paid for the money so deposited(^). 


Exemptions from the duties on Promissory Notes. 

All notes promising the payment of any sum or sums of money out of any 
particular fund, which may or may not be available; or upon any condi- 
tion or contingency, which may or may not be performed or happen; 
where the same shall not be made payable to the bearer or to order, and 
also where the same shall be made payable to the bearer or to order, if 
the same shall amount to twenty pounds or be indefinite. 

And all other instruments, bearing in any degree the form or style of promis- 
sory notes, but which in law shall be deemed special agreements , ex- 
cept those hereby expressly directed to be deemed promissory notes. 

But such of the notes and instruments here exempted from the duty on 
promissory notes shall nevertheless be liable to the duty which may 
attach thereon as agreements or otherwise (A). 


Exemptions from the preceding and all other Stamp Duties. 


All promissory notes for the payment of money issued by the Governor and 
Company of the Bank of England. / 

Receipt or Discharge given for or upon the Payment of Money (t). 

£ s. d. 

Amounting to 21. and not amounting to 5/. ( k ) . 0 0 2 

Amounting to 5/. and not amounting to 10/. 0 0 3 


. jjS) Snch a receipt when given by a private 
individual does not amount to a promissory note 
to a special agreement within the second of 
the following exemptions, and is therefore ad- 
missible in evidence under a common agreement 
Horn v. Redfearn, 6 Scott, 260 ; 4 
Bing. N. C. 488, post, next Chapter. 


(A) See Horn c. Redfearn, 6 Scott, 260; 
eupra note (g). 

(i) See the notes to this part of the act, Chit. 
Stat 1008, 1009. 

( k ) This is repealed by the 3 & 4 Will. 4, c. 
23, s. 1 , and no receipt stamp is now necessary 
where the sum is under 51. 


Stamps on 
Dills and 
Notes. 

55 G. 8, c. 
184. 

f *109 ] 


What to 
be deemed 
Promissory 
Notes. 


Exemp- 

tions. 


Receipts. 
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[PART 1. 

0 0 6 
0 10 
0 1 6 
0 2 6 
0 4 0 

0 5 0 

0 7 6 

0 10 0 

And where any sum of money whatever shall be therein ex- 
pressed or acknowledged to be received in full of all de- 
mands 0 10 0 

And any note, memorandum, or writing whatsoever, given to any person 
for or upon the payment of money, whereby any sum of money, debt or 
demand, or any part of any debtor demand therein specified, and amount- 
ing to two pounds(l) or upwards, shall be expressed or acknowledged to 
have been paid, settled , balanced , or otherwise discharged , or satisfi- 
ed^), or which shall import or signify any such acknowledgment, and 
whether the same shall or shall not be signed with the name of any per- 
son, shall be deemed and taken to be a receipt for a sum of money of 
equal amount with the same debt or demand so expressed or acknowledg- 
ed to have been paid, settled, balanced, or otherwise discharged or satis- 
fied, within the intent and meaning of this schedule, and shall be charged 
with a duty accordingly. 

And any receipt or discharge, note, memorandum, or writing whatever, 
given to any person for or upon the payment of money, which shall con- 
tain, import, or signify any general acknow ledgment of any debt, account, 
claim, or demand, debts, accounts, claims, or demands, whereof the 
amount shall not be therein specified, having been paid, settled, balanced, 
or otherwise discharged or satisfied, or whereby any sum of money there- 
in mentioned shall be acknowledged to be received in full or in discharge 
or satisfaction of any such debt, account, claim, or demand, debts, ac- 
counts, claims, or demands, and whether the same shall or shall not be 
signed with the name of any person, shall be deemed and taken to be a 
receipt for the sum of 1000/. or upwards, within the intent and meaning 
of this schedule, and shall be charged w ith the duty of ten shillings acccrd- 
ingly. 

And all recipts , discharges , and acknowledgments of the descriptions afore - 
said , which shall be given for or upon payment made by or with any bills 
of exchange , drafts , promissory notes , or other securities for money , shall 
be deemed and taken to be receipts given upon the payment of money , with- 
in the intent and meaning of this schedule (fi). 


1W 


Stamps on 
Bills and 
Notes. 

66 G. 8,c. 
184. 

[ # iio J 


OP THE STAMPS 

Amounting to 10/. and not amounting to 20/. 
Amounting to 20/. and not amounting to 50/. 
'Amounting to 50/. and not amounting to 100/. 
Amounting to 100/. and not amounting to 200/. 
Amounting to 200/. and not amounting to 300/. 
Amounting to 300/. and not amounting to 500/. 
Amounting to 500/. and not amounting to 1000/. 
Amounting to 1000/. or upwards. 


(/) Now 5/.; see note (A), ante, 109. 

(m) These words apply to the discharge of 
an antecedent debt, and not to an acknowledg- 
ment that money has been deposited to be ac- 
counted for; and therefore, where the plaintifT 
having deposited money in the hands of the de- 
fendant, took from him the following memoran- 
dum, — “ Mr. T- has left in my hands 200/. :** 
it was held in an action to recover that money, 
that such memorandum was admissible in evi- 
dence without a receipt stamp; Tompkins r. 
Ashby 6 B. & C. 641; 9 D. & R. 543, S. C.; 
and see Mullett a. Huchison, 7 B. & C. 639; 
and Langdon v. Wilson, ib. 640, infra, note 
(n). 


( n ) See the regulations in 35 Geo. 3, c. 55, 
Chit. Col. Stat. 941. A bill of parcels, on 
which is written “ settled by one bill at three 
and another at nine months/* is not admissible 
in evidence unless it is stamped; Smith v. Kel- 
by, 4 Esp. 249. And an acknowledgment of 
having received the acceptance of a bill of ex- 
change in payment, requires a receipt stamp; 
Scholey r. Walsby, Peake R. 24; Watkins v- 
Ilewlett, 3 Moo. 211; 1 Bro. & B. 1, S.C. 
But a mere acknowledgment that a party holds 
bills for a particular purpose, as “ I have in my 
hands three bills, which amount to 120/. 10s. 
6 </., which I have to get discounted, or return 
on demand/' does not require a stamp; Mullett 
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* Exemptions from the preceding Duties on Receipts . 
( Inter alia.) 


Stamp* on 
Bill* and 
Note*. 


65 G. 8, e. 

Receipts given for money deposited in the Bank of England, or in the Bonk 184 - 
of Scotland, or Royal Bank of Scotland, or in the Bank of the British 
Linen Company in Scotland, or in the hands of any banker or bankers, 
to be accounted for on demand (o): provided the same be not expressed 
to be received of or by the hands of any other than the person or persons' 
to whom the same is to be accounted for. But if with interest, see Pro- 
missory JS'ole. 

Receipts or discharges written upon promissory notes, bills of exchange, 
drafts, or orders, for the payment of money, duly stamped according to 
the laws in force at the date thereof, or upon bills of exchange drawn out 
of but payable in Great Britain. 

Receipts or discharges given upon bills or notes of the Governor and Compa- 
ny of the Bank of England. 

Letters by the general post acknowledging the safe arrival of any bills of ex- 
change, promissory notes, or other securities for money. 

Receipts or acknowledgments of payment indorsed upon any bills, orders, 
remittance bills or remittance certificates drawn by commissioned officers, 
masters and surgeons in the navy, or by any commissioner or commission- 
ers of the navy, under the authority of the act passed in the thirty-fifth 
year of his Majesty’s reign, for the mote expeditious payment of the wages 
and pay of certain officers belonging to the navy. 

Receipts or acknowledgments of payment indorsed upon any bills drawn 
pursuant to any former act or acts of parliament, by the commissioners of 
the navy, or by the commissioners for victualling the navy, or by the com- 
missioners for managing the transport service, and taking care of sick 
and wounded seamen, upon and payable by the treasurer of the navy. 


By this act, it will be observed, that with respect to Inland bills of ex- Observa- 
change, whether negotiable or not, a distinction is made in the amount of the °“ 

stamp between bills and notes payable at a time not exceeding two months or * ct ‘ 

sixty days after date, and those exceeding that time , and a penalty of 100/. is 
imposed on any person post-dating or issuing any bill or note so post-dated, 
so as to avoid the higher duty(p). It is also provided, that all drafts or or- 
ders for the payment of money by a bill or promissory note , or for the deliv- 
ery of any such bill or note in payment or satisfaction of any money, shall be 
liable to the like stamp duty as a bill or note. • 

A Foreign bill /drawn in but payable out of Great Britain, if drawn singly 
and not in a set, is liable to the same duty as an inland bill of the same 
amount and tenor. But if a foreign bill be drawn in Great Britain in sets, 
each part of the set is subject to a stamp duty, progressively increasing ac- 


r. Huchuon, 7 B. & ,C. 639; 1 Man. & Ry. 
622, (Chit. j. 1872.) So the following letter 
tigned by the defendant, and addreeeed by him 
to the plaintiff, “ I have thi* day received a bill 
of exchange for 800/ , drawn by one Patteeon 
"poo Thomas Harrison, bearing my indorse* 
ment and the indorsement of Sir Paul Bagahot, 
which I hold ns yonr attorney, to recover the 
value of from the respective parties, or to make 
such other arrangement for your benefit ns may 
appear to me, in my professional capacity, re?i- 

17 


sonable and proper. — 16th November, 1926,” 
was held not to require n stamp; tangdon r. 
Wilson, 7 B. & C. 640, nolo (6); and see 
Tomkins t». Ashby, 6 B. & C. 641; supra , 
note (m). Sec also Tomkins r. Savory, 9 B. 
& C. 704; 4 Man. & Ry. 639, S. C. 

(o) Semble , that independently Of this ex- 
emption, such a receipt would not require a 
stamp. See per Tenterden, C. J. in Tompkins 
r. Ashby, 6 B. & C 541, 642; supra , n. m. 

(p) 55 Geo. 8, c. 184, s 12. 
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Stamps on 
Bilk and 
Notes. 

Observa- 
tions on 
55 G. 8, e. 
184. 


8 G. 4, c. 

28 . 


cording to the amount of the snm payablefg). It is also provided, that 
promissory nate$ made out of Great Britain * shall not be negotiated or paid 
in Great Britain, unless tbe same shall have paid the duty on promissory 
notes of the like tenor and value in Great Britain, with an exception of notes 
made and payable only in Ireland(r). 

Exemptions from these stamp duties are made in favor of bills or bank 
post bills issued by the Bank of England , and of all bills, orders, remit- 
tance bills, and remittance certificates, drawn by commissioned officers, mas- 
ters, and surgeons in the navy, or by any commissioner of tbe navy, and 
other bills drawn by or upon persons in certain public employments , and also 
in favor of drafts or orders lor the payment of money to tbe bearer oq de- 
mand, and drawu upon any banker or person acting as a banker, residing or 
transacting the business of a banker within ten (now fifteen(s)) miles of the 
place where such draft or order shall be issued, provided such place shall be 
truly specified in such draft or order, and the same shall bear date on or 
before the day on which the same shall be issued, and provided the same do 
not direct the payment to be made by bills or promissory notes(l). 

By 9 Geo. 4, c. 23, s. 1, persons carrying on the business of bankers in 
England, (except in London, or within three miles thereof) having first ob- 
tained a licence and given security , may issue, on unstamped paper, notes 
for any sum amounting to 5/. or upwards, expressed to be payable to tbe 
bearer on demand, or to order, at any period not exceeding seven days after 
sight, and bills of exchange, expressed to be payable to order on demand, 
or at any period not exceeding seven days after sight, or tu ? enty-one days 
after date, provided such bills are drawn on a person carrying on the busi- 
ness of a banker in London, Westminster, or Southwark, or provided they be 
drawn by a banker, at a town or place where he is duly licenced to issue 
unstamped notes and bills under that act, upon himself or partner, payable at 
any other town or place where be be duly licenced to issue such bills or 
notes. 

Section 2 authorizes the commissioners of stamps to grant licences to all 
persons carrying on the business of hankers (except as aforesaid) to draw 
and issue such bills and notes on unstamped paper, and charges such licences 
with a stamp duty of 30/. each(ti). 

Section 3 requires a separate licence for each place, but makes it unne- 
cessary to take out more than four licences for any number of places in 
England, the fourth licence specifying all the places not mentioned in tbe 
other three (w).. 

Section 12 inflicts a penalty of 100/. on persons so licenced for post-dat- 
ing bills and notes(x),. And section 13 provides that nothing in that act shall 
exempt from the penalties of former acts persons who under any colour or 


(a) Id. Schedule 1. 

<r) Sect. 29, penalty 20/. See poet, 819 
08). 

(f) By 9 Geo. 4, e. 49, §. IS, it is enacted, 
« that from and after tbe pausing of thin act, all 
draAs or orders for the payment of any sum of 
mousy to the bearer on demand, and drawn in 
any pert of Groat Britain, upou any banker or 
buritef*, or any person or persons acting as a 
banker, who shall reside or transact the business 
of a banker within fifteen miles of the place 
where such drafts or orders shall be issned, shall 
be and the same are hereby exempted from any 
atamp doty imposed by any act or acts in force 
immediately before the paaring of this set, any 


thing in any auch act or acts t# the contrary not- 
witnstanding; provided tbe plate where aocb 
drafts or orders ahull be issued shall be specified 
therein; and provided tbe same shah bear date 
on or before tbe day on which tbe same shall 
be iasned; and provided the tame do not direct 
the payment to be made by bills or promissory 
notes *’ See ante* 106, n. (n). 

(/) The terms of exemption must be strictly 
observed; see Waters v. Brogden, 1 Y. & J* 
467, (Chit. j. 1348); ante , 106, note (*). 

(и) See 7 Geo. 4, c. 46, s. 16. 

(к) See 7 Geo- 4, c* 46, s. 17. 

<*) See 55 Geo. 8, c. 1S4, s. 12, ante, 108. 
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pretence wlmtsoever shall issue unstamped bills or notes *without being duly Stamps on 
licenced, or where such bills and notes shall not be drawn and issued in ® aia 
strict accordance with the regulations and restrictions of tlie act. ot * B * 

With respect to promissory notes, the stamp duties are arranged under five Obeerra- 
several heads. 1st. Notes for payment to the bearer on demand, for any 00 
sum exceeding 1/. Is. and not exceeding 100/. and which it is provided may 
be re-issued after payment thereof as often as shall be thought fit. 2dly. 

Notes for any sum not exceeding 100/. payable in any other manner than to 
bearer on demand, but payable not exceeding two months after date, or sixty 
days after sight, and which it is provided shall not be re-issued * after pay- 
ment. 3dly. Notes exceeding 100/. payable either to bearer on demand, or 
in any other manner than to bearer on demand, but not exceeding two months 
after date, or sixty days after sight, and which also are not to be re-issued 
after payment. 4thly. Notes payable to bearer or otherwise, of any sum of 
money at any time exceeding two months after date, or sixty days after sight, 
and which notes also are not to be re-issued after payment. 

5thly. Notes for payment of money by instalments, or for the payment 
of several sums of money at different days, so that the whole of the money 
payable shall be definite and certain, aad these latter notes are subject to the 
same duty as on a promissory note payable in less than two months after 
date for a sum equal die whole amount of the money to be paid. 

And it is enacted, that the following instruments shall be deemed promis- 
sory notes within the meaning of the schedule, viz. notes payable out of a 
particular fund , which may or may not be available (y); or upon any condi- 
tion or contingency which may or not be performed or happen, if the same 
shall be made payable to the bearer or to order , and if the same shall be de- 
finite and certain, and not amount in the whole to 20/. (z). 

And all receipts for money deposited in any bank, or in the hands of the 
banker or bankers, which shall contain any agreement or memorandum im- 
porting that interest shall be paid for the money so deposited (a). 

The exemptions from the duties on promissory notes are notes payable out 
of a particular fund, or on a condition or contingency, when not payable to 
bearer or order , or when for a larger sum than 20/. (6), or indefinite; and all 
other instruments, bearing in any degree the form or style of promissory 
notes, but which in law shall be deemed special agreements , except those 
hereinbefore expressly directed to be deemed promissory notes. But it is 
provided, that such notes and instruments thereby exempted from the duty 
on promissory notes shall nevertheless be liable to the duty which may at* 
tach thereon as agreements or otherwise(c). 

Lasdy, all promissory notes for the payment of money, issued by the 
Governor and Company of the Bank of England, are exempted from all 
stamps duties (d). 

The penalty of 50/. is imposed upon any person who shall make, sign, or 
issue, or cause to be made, signed, or issued, or shall accept or pay, or 
cause or permit to be accepted or paid, any bill of exchange, *draft, or or- [*114 ] 
der, or promissory note, for the payment of money liable to any of the du- 


ty) Ante , 109. 

(*) Ante , 109. Sec observation* of Lord 
EHenborough in Firbank r. Bell, 1 Bar. & Aid. 

and Jones t>. Simpson, 2 Bar. & C. 321; 3 
D. k R. 545, (Chit. j. 1169). 

(*) Ante, 109, Home v. Redfeam, 6 Scott, 
4 Bing. N. C 438, 8. C. 

(6) The sura wu limited to 20/. because, as 


they would operate as agreements, they, when 
for more than 20/., must have been stamped as 
such under tbe previous Stamp Acts, and which 
satisfied the revenue objects. 

(c) Ante, 109, Home v. Redfearn, 6 Scott, 
260. 

( d ) 55 Geo, 3, c. 1 84, schedule 1, tit. Pro- 
missory Abies. 
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ties imposed by tlie act, witltout the same being duly staoiped(e). Penal- 
ties are also imposed upon persons drawing, receiving, or paying any post- 
dated bill, so as to avoid the higher duty, or a draft on a banker, not made 
conformable to the act (/). Regulations are then made relative to re-issua- 
ble notes, and for the licences to bankers drawing and issuing such notes(g); 
and it is provided, that all the powers, regulations, and penalties contained 
in and imposed by the several acts of parliament relating to the duties there- 
by repealed, and the several acts of parliament relating to any prior duties 
of the same kind or description, shall be of full force and effect relative to 
the duties thereby granted (A). Hence therefore most of the decisions oo 
the former acts are applicable to the existing stamp duties on bills and notes. 

With respect to Foreign bills , it is clear that the legislature did not mean 
to extend the stamp duties imposed by these acts to such foreign bills as are 
really made abroad or at sea(i), where no English stamp can be obtained, 
and where the use of them could not be enforced; and it may be collected 
from the language of the acts, that the duty is only imposed on bills drawn 
in Great Britain(A:), or in England on Ireland, which we have seen is to be 
considered a foreign bill, at least as to some purposes(Z). And where a bill 
was drawn in Ireland, for which part of the kingdom there is a distinct stamp 
act, and blanks left for the date, sum, time when payable, and the name of 
the drawee, and transmitted to England, where it was completed and nego- 
tiated, it was held, that this was to bo considered as a bill of exchange from 
the time of signing and indorsing it in Ireland, and that an English stamp was 
not necessary (m). So where a bill, of which a person residing abroad, as 
at Antwerp, was intended to be drawer, was sketched out and accepted here, 
and then transmitted to such person abroad, that be might there sign his name 
as drawer, and be there signed the same accordingly, such bill was consider- 
ed foreign and drawn abroad, where it was signed by the drawer, and that it 
did not require an English stamp(n). Again, where a bill of exchange was 
drawn in Jamaica upon a stamp of that island, with a blank for the payee’s 
name, and transmitted to England, where a bond fide bolder filled in bis own 
name as payee, it was considered that no English stamp was necessary (o). 
But if a bill be drawn in England, though dated at some foreign place, sucb 
bill cannot be enforced here without an English stamp(p) : however, such a 
defence must be made out by very strong proof, and not by mere suspicious 
circumstances and conjecture, and therefore if a bill be dated at Paris, 1st 
March, proof that the drawer was in London on the 3d March will not suf- 
] fice, for it might have been ^ante-dated or post-dated (q). If, however, the 
fact be proved, even a bon'd fide holder cannot sue or prove(r). 


(«) 55 Geo- 3, c. 184, sect. 11. 

(/) Id. ib. sect. 13. 

( g ) Id. sect. 14 to sect. 29. 

(h) Id. sect. 8. 

(i) Ximenos r. Jaques, l Esp Rep. 311. 

( k ) 55 Geo. 3, c. 184; Crutchlcy v. Mann, 
1 Marsh 29, (Chit, j 908); 5 Taunt. 629. 

( l ) Ante, 10, notc(u); Chaters v. Bell, 4 
Esp. R 49, (Chit. j. 636). 

( m ) Snaith v. Mingny, 1 Maule & S. 87, 
(Chit. i. 880). 

(n) Boehm v. Campbell, Gow, 56; 8 Taunt. 
679; 3 Moore, 15, (Chit. j. 1045). 

(o) Crutchley v Mann, 5 Taunt. 529; 1 
Marsh. 29, (Chit. j. 90S). 

\p) Jordaine v. Lashbrooke, 7 T. R. 601, 
(Chit. jun. 606); Abraham v. Dubois, 4 Campb. 


269; (Chit. jun. 948). If an action is brought 
on a bill of exchange not having any English 
stamp, and purporting to be drawn in Paris, the 
defendant will bo entitled to a verdict, if it ap- 
pear from the evideuce that 'the plaintiff mud 
have been in England on the day on which it 
purports to have been drawn; Bire v. Moreau, 
2 Car. & P. 376; (Chit. jun. 1306). But>ere 
proof that the drawer was in England at or about 
the time of the date, will not^suffice; Abraham 
v. Dubois, tnpr«. 

(a) Abraham v. Dubois, 4 Camp. 269, 
(Chit. j. 946) ; and see Bii6 v. Moreao, 2’Car. 
& P. 876, (ChiLj. 1806). 

(r) Ex parte Manners in re Voss* 1 Rose* 

19. 
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We have seen that a bill drawn in London payable to the order of the 
drawer in London, upon a merchant residing in Brussels , and accepted by 
him payable in London, is an inland bill, and must be stamped ap such(t). 

With respect to the amount of the sum payablt it was made a question 
whether a stamp for the exact amount of 50/. was sufficient for a bill of that 
sum with all legal interest . It was contended that the stamp was insuffi- 
cient, because the bill was to carry interest from the date, and therefore a 
larger sum was payable upon it than 50/.; but it is reported, that Lord El- 
lenborough inclined to think the stamp sufficient, as there was no interest due 
when the bill was drawn, and it was then a security for the sum of £50 and 
no more, and there is always interest to be recovered, if the bill be not paid 
the day it becomes due; the case afterwards came before the court, when it 
was decided upon another point, and no opinion was given as to the suffi- 
ciency of the stamp(t). In a subsequent case, where a promissory note for 
£30 and interest from the date was payable three months after date, and was 
impressed only with a 2s. 6 d. stamp; on the trial before Holroyd, J. at the 
Sittings at Westminster after Michaelmas Term, 1820, it was objected, that 
as the £30 with the interest for three months, secured by the note, exceed* 
ed £30, and the note was payable at a time exceeding two months, or sixty 
days, a 3*. 6d. stamp was necessary ; but the learned judge over-ruled the 
objection, and afterwards, on motion for a new trial, the whole court dis- 
charged the rule, saying, that the addition of interest ought not to be taken 
into calculation, for otherwise a bond for £1000 and interest would require a 
stamp for a larger sum than £1000, which would be contrary to practice and 
principle (u). 

The word “date” in the Stamp Act is intended to denote the period of 
payment expressed on the face of the bill itself; where, therefore, it was post- 
dated, so as in fact to be payable upwards of two months after the time it 
was actually issued, it was held that the 2s. stamp under the act was suffi- 
cient, and a bond fide holder might recover, though the party so post-dating 
was liable to a penalty of £100(x). 

It has been holden that a bill payable at sight is not to be considered as 
a bill payable on demand , so as to be exempt from duty, under the Stamp 
Act, 23 Geo. 3, c. 49, s. 4, in favour of bills payable on demand, three days 
of grace being allowed (y). 

As to promissory notes , a note for £11 10a. made payable to bearer *on 
demand, with interest, for value received, requires a 2s. stamp, under the 
first class of the last Stamp Act(z); and a promissory note, whereby the 
maker promised to pay W. or bearer the sum of 40/. value received, with 
interest, (without saying on demand, or at sight, or after date), is in law a 


(•) Arnner r. Clark, 2 C., M, & R. 463, 
ante, 10, note (x). 

(0 Israel r. Benjamin, 8 Campb. 40, (Chit, 
j* 887). 

(u) Praeaaing v. log, B &.Aid. 204, (Chit, 
jun. 1101); ante, 107, note (a). 

(*) Upstone v. Marchant, 2 Born. & Cres 
10; 8 Dow. & Ry. 198, 8. C., (Chit ion. 
1182). Peacock r. Morrell, 2 Stark. C. N. P. 
858, (Chit. jon. 1077.) See also Johnson p. 
Garnett; 2 Chit. Rep. 122, (Chit. jun. 928), 
&c.; and see Doe d. Kettle v. Lewis, 10 B. A 
C 878; 18 Price, 465, 8. P. 

(y) J* Anson p. Thomas, B. R. Trin. Term, 
24 Geo. 8,3 Dong. 421; Bayl. 5th edit 98, 


(Chit. jon. 426). In an action on an inland 
bill, the question was, whether ii was included 
under an exception in the Stamp Act of 28 
Geo. 3, o. 49, s. 4, in favour of bills payable 
on demand , and the coart held it was not; and 
Bailer, J. mentioned a case before Willes, C. 
J. in Loudon, in which a jury of merchants was 
of opinion that the usual days of grace were to 
be allowed, on bills payable at sight See also 
Debers e. Harriott, 1 Show. 164, (Chit. jon. 
486); Dixon p. Nnttall, 1 C. M. k R. 807; 
6 C. & P. 820, S. C.; poet, Ch. IX. s. i. Time 
Of Presentment . 

(z) Keates r. Whieldon, 8 Bar. It Cress. 
7; 2 Man- & Ry. 8; ante , 107, note (a). 
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note payable on demand , and requires a be. stamp, as falling under the jirtt 
division of the above provisions; and the court held, that upon all notes pay- 
able to bearer on demand for sums not exceeding 100/. the stamps specified 
in the first class of the schedule must be used without any distinction between 
notes intended to be re-issued and notes not so intended (a). It has been 
held that a bill or note payable at sight is not to be considered as payable 
on demand, because the party is entitled to days of grace(6). 

As to the second class, in one case it was decided that a promissory note, 
by which the maker “ promised to pay to J. Keates , the sum of £11 11a. on 
demand, with lawful interest for the same,” and on which was affixed a 
stamp of la. 6 d. only, was improperly stamped, because, although it contained 
no words of negotiability, yet it wa3 to be deemed as a promissory note, un- 
der the first division, viz. payable to bearer on demand, within the meaning of 
the first part of the division of the schedule, 55 Geo. 3, c. 184, and ought 
to have had a 2s. stamp, and that it did not fall within the second division, 
which, the court said, applied only to notes not exceeding two months after 
date, or sixty days after sight; and though it was contended that as this note 
was payable only to the payee , it could not be deemed payable to beartr , or 
re-issuable; yet Bayley, J. observed, “we cannot say that this was not a 
note which might be re-issued, for by the Stamp Act other persons than 
bankers may take out a licence and re-issue notes(c). But the Court of Com- 
mon Pleas determined otherwise (d). And in a subsequent case in the King’s 
Bench (c), Mr. Justice J. Parke said, “ As to Keates v. Whieldon, I am 
not by any means sure that if it were re-considered the court would come to 
the same conclusion; and that case has since been over-ruled in Cheetham 
v. Butler (/), where a promissory note payable to A. B. generally was held 
not to be a note payable to bearer on demand, and re-issuable, within the 
first class of notes described in 55 Geo. 3, s. 1S4, schedule, part 1, but a 
note payable otherwise than to bearer on demand (not re-issuable) within 
class 2, and that therefore such a note for 100/. required a stamp of 3$. 6d. 
only. So a promissory note whereby A. promised to pay B. on demand 20/. 
with lawful interest until payment, for value received, has been held not to be 
a note payable to bearer on demand, but a note payable otherwise than to 
bearer within two months after date(g). In Moyser r. Whitaker (A) all the 
Judges held that a promissory note payable to A. B. or order on demand 
was within the second class or division of notes mentioned in the schedule, 

| being in the language of that class a *note payable in another manner than to 
bearer on demand, and also not exceeding two months after date , though it 
was argued that it might or might not be payable more than two montlis after 
date: and Mr. Justice Bayley said, as it is payable on demand , how can it 
be said to be payable at exceeding two months? The fair construction of the 
second class is, to hold that it includes all notes not necessarily exceeding 


(a) Ante % 107, note (*), Whitlock r. Un- 
derwood, 2 Bur. & C. 167; 3 Dowl. & R. 
356, S. C., (Chit. jun. 1188). 

(5) J’Anson ». Thomas, B. R. Trin. Terni, 
24 Geo. 3, 3 Dougl, 421, ante, 115, note (y); 
Bayl. 6th edit 98, (Chit jnn. 426). 

(c) Keates v. Whieldon, 8 Bar. & Cres. 7; 
2 M. & Ry- 8, (Chit. jun. 1879); but nee Ar- 
niitage v. Berry, 6 Bing. 5M; 3 M. & P. 211, 
g. C., and over-ruled in Cheetham t>. Butler, § 
B. & Ad. 837. 

(d) Armitage r. Berry, 5 Bing. 501; 3 M. 
& P. 211,0 C.,(Chit. j. 1439). 


(e) Movser r. Whitaker, 9 Bar. & Cres. 
411; Don's. & Lloyd, 216, (Chit jnn. 1431); 
and see Armitage r. Berry, 5 Bing. 501; 8 
Moore & P. 211, (Chit. jun. 1439.) 

(/) 5 Bar. & Adol. 837; 2 Nev. & M. 
463, S. C.; and see Dixon v. Chambers, 1 C., 
M. & R. 845, infra . 

(g) Dixon v. Chambers, l Cro., M. & R* 
845; 5 Tyrw. 602; 1 Gale, 14; see Cheetham 
r. Boiler, 5 B. & Ad. 887, supra, overruliog 
Keates r. Whieldon, 8 B. & C. 7; 2 M. «t R 
8, 8. C. 

( h ) 9 B. fc C 411. »upra f note (r). 
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two montbs(i). So a banker’s deposit note, 44 £ payable with interest 

at the rate of three per cent, to the day of acceptance,” is a note payable 
immediately upon demand, and need not be left with the maker for accept- 
ance^). So an instrument in these words, 44 On demand, we jointly and 
severally promise to pay J. G. or order , 100/. with lawful interest for the 
same from the date hereof,” was holden to require only a promissory note 
stamp of 3s. 6J., as it is distinguishable from a note payable to bearer on de- 
mand, which may be re-issued after payment(/). 

A note, dated 7th July, 1818, payable tieo months after eighty requires a 
stamp appropriated to a note under the fourth division, i. e. on a note pay- 
able at a time exceeding two months after da/s, and also more than sixty 
days after eighty as the two months begin to run, not from the day of the date, 
but from the day of presentment for sight, and there being more than thirty 
days (viz. thirty-one days) in July and August, it follows, that even if the bill 
had been presented for sight on the 28th July, the two months would, even 
without the days of grace, exceed sixty days(m) 

With respect to the clause requiring a stamp on bills y d rafts y or ordersy 
for the payment of money out of a particular fund y which may or may not 
be available, the object of the legislature in framing this provision was to 
subject such instruments to a stamp, because although they did not, in strict- 
ness, fall under the legal denomination of a bill or note, (which must be pay- 
able at all events, and not contingent); yet such instruments, in fraud of the 
revenue, passed current, and were commonly paid without objection(n). 
In a case under this clause, where C. was requested by a letter from B. to 
pay out of the proceeds of his goods then unsold in his C.’s hands a certain 
named sum of money to D., which C. consented to do by letter to D. 
(which letter was stamped with an agreement stamp), and these letters being 
given in evidence, to prove that the money was paid by order of B., it was 
holden, that the order itself for payment from B. to C. should have been 
stamped, as being an order for tne payment of money out of a fund which 
might or might not be available(o). And in another case, the following let- 
ter from F. and Co. to their correspondents, S. and Co., 44 Gentlemen, — 
We request you will pay to Messrs. H. C. and Son, or their order, out of 
the first proceeds that become due of our stock of gunpowder now in your 
hands, 600/. and charge the same to our account,” was held an order for 
the payment of money within this clause, and liable to be stamped as such, 
and not with an agreement stamp, although the letter formed part of a cor- 
respondence between the three houses, being followed by a letter to H. C. 
and Son from S. and Co. promising to pay as directed, provided they 
should be in funds for the purpose, and by other letters between the houses 
of*F. and Co. and S. and Co. relating to and confirmatory of the same 
order (p). But in a case where A. having consigned goods to B. sent him 
the following order :-~ 4 4 Pay to G. H. the proceeds of a shipment of goods, 
value about 2000/., consigned by me to you,” and C. B., by writing, con- 
sented to pay over the full amount of the net proceeds of the goods, it w as 
held that neither of these instruments required such a stamp as the Stamp 

(<) And see Dixon r. Chambers, 1 C-, M- & (n) See Lord Ellenborongh's observations in 

R. 845; ante, 116, note (g-)- Firbank e Ball, 1 Bar. & Aid. 39; and see 

(k) Sutton v. Toomer, 7 Bar & C. 416; 1 Jones v . Simpson, 2 Bam. & C. 818; 8 D. & 
M. & R. 126, (Chitjan. 1362). R. 646, (Chit. jun. 1189); Barlow v . Broad-. 

(/) Arm it age v. Berry, 3 Moore & P- 211; burst, 4 Moore, 471, (Chit. jnn. 1082). 

6 Bing. 601, (Chit. jnn. 1439.) (o) Firbank v . Bell, 1 Bar- & Aid. 86- 

(m) Sturdy r. Henderson, coram Abbott, C. (p) Batts v. 8wann, 2 Brod. & Bing. 78; 

J. Sittings at Gnildhall after Easter Term. 4 Moore, 484, (Chit. j. 1084). 

1821, and 4 B. St Al. 692, (Cbh. jnn 1110 ). 
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Stamps on Act imposed on drafts, bills, or orders for the payment of money, because 
Bill* and no particular sum of money was named (q). 

As to checks on bankers , it has been held upon the exempting clause in 
Decision* favour thereof, that the person on whom the check is drawn roust be bona 
on the fide a. banker (r); but a person acting as a banker is considered as such, 
reUttaTto though he do not keep open shop(p). So it must be payable to 6earer(l). 

Stamps. A draft on a banker post-dated, and delivered before the day of the date, 

though not intended to be used till that day, must be stamped, or will be 
. void (u) ; and the place where the check was actually drawn roust be truly 
stated, and therefore where a person residing in a private country-house, 
called Trimsaran, four miles from Llanelly, untruly dated his check as if 
drawn at Llanelly, it was held that the check was unavailing for want of a 
stamp, although the banker resided at Llanelly (x). And where the holder 
of a check, which he knew was post-dated, and who also knew the drawer 
was insolvent, obtained payment from the banker, he was Compelled to re- 
fund^). A check, however, is not issued -until it is in the hands of a third 
party entitled to demand cash for it; and, therefore, where a person having 
credit with a bank received money from the agent of the bank, and every 

week gave him an unstamped check on the bank for the amount advanced 

during the week, which the agent sent to the bank as a voucher for himself, 
and this check was drawn more than the limited distance from the bank and 
post-dated, it was held not to be within the 13th section of 55 Geo. 3, c. 
184 (z). And in order to subject a banker to the penalty imposed by this 
section for paying a check issued more than the limited distance from the 
bank where payable, it must be proved that the banker paid the check with 
a full knowledge of the fact of its having been so issued (a). Striking bal- 
ances does not prevent the operation of the act (5). 


3. Time of Impressing Stamp, and Power of Re-Stamping. 

a. Time of Upon the statute 31 Geo. 3, c. 25, it has been held, that if the commis- 
ttoStarni? sioners exceed their authority, and do stamp the bill or note after it has 
f*119 ] been ma de, an ^ ^e time of stamping does not appear on the *face of it, no 
L J defence can be established on that ground to an action by an indorsee found- 
ed on the bill or note, because it would be injurious to paper credit if it 
were necessary for an indorsee to ascertain before he takes a bill whether 


( q ) Jones v. Simpson, 2 B. & C. 818; 8 P- 
& R. 545, (Chit. j. 1082, 1189); and see Bar- 
low r. Broad ha ret, 4 Moore, 471. 

(r) Castleman r. Ray, 2 Bos. & Pul. 883. 
Action for money had and received ; defendant 
pleaded a set-off a* to part, and produced the 
following paper unstamped in evidence to sup- 
port his plea: — 

Mr. Castleman, 

Please to pay the bearer £ , his receipt 

will be your discnarge from 

T. M 

Standgate, 8 Sept. 1790. 

Mr. Castleman, Bricklayer , 

Camberwell. Paid by R. Ray, 

for C. Castleman 

Tbe plaintiff objected to this paper being re- 
ceived in evidence as not falling within section 
4 of 28 Geo. 8, c. 49, Castleman not being a 
banker; and Chambre, J. before whom the 


cause wos tried, being of that opinion, a verdict 
waa found for the plaintiff, and the court upon 
motion refused a rule for a new trial ; see also 
Ruff v. Webb, 1 Esp. Rep 129, (Chit j 524 ). 

(*) Ex parte Wilson, 1 Atk. 218. 

(0 Rex v. Yates, Carrington's Crim. Law, 
8ded. 273; ante , 106. 

(u) Allen v. Keevea, 1 East, 435; 8 Esp. R- 
281, (Chit. j. 688); Whhwell v. Burnet, 3 B. 
& Pul. 559, (Chit i. 6S5); Martin r. Morgan, 
3 Moore, 635, (Chit j. 1065). 

(x) Waters v. Brogden, 1 Young© &. J. 457, 
(Chit j. 1348); and see ante , 196 

(y) Martin v. Morgan, Gow, 128; 3 Moore, 
685, (Chit. j. 1065) 

(*) Ex parte Bignold, 2 Mont & Ayr- 988; 
1 Dea. 712, S. C. 

(a) Id . ik 

( b ) Id, ib. 
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or not it was stamped previously to its having been made(c). But accord- Stamp# on 
ing to subsequent decisions, it should seem that at least if the instrument be ® i,,a ^ 
in the hands of the party in whose favour it was originally made, a subse- otefl * 
quent stamping, apparent on the face o f it, would not render it available 3. Time of 
against such positive enactment(J). And in a more recent case it was con- 
sidered that an inquiry as to the time when the stamp was put on is admis- c a,np * 
sible ; and where upon the face of the bill or note it appears that it was re- 
stamped improperly after it was issued, an indorsee receiving it cannot reco- 
ver thereon (e). 

It being found that the above statute frequently defeated the claims of the 
holders of bills, the legislature passed a temporary acl(f), whereby the 
commissioners of his Majesty’s stamp duties on proof by the holder that no 
fraud on the revenue was intended were authorised to stamp bills, &c. after 
they were drawn on payment of a certain penalty ; but as the power of the 
commissioners under this act has long since expired (g), and as bills and 
notes are excepted in the 43 Geo. 3, c. 127, s. 5, and 44 Geo. 3, c. 98, Noexi#ting 
s. 24, the holder of a bill has no civil remedy thereon if it be either unstamp - 
ed or beara stamp of an inferior value to that required by the acts, or be of proper 
a different denomination (A). And the commissioners cannot on payment auim P if 
of a penalty impose the proper stamp, and if they should do so, the time of 
stamping may be proved to prevent the instrument from being available(i). Value, &e. 
But as an instrument which in itself amounts to a promissory note is not the 
less a promissory note from its containing a memorandum importing that cer- 
tain title-deeds have been deposited as a collateral security, it is sufficient if 
the instrument be declared upon as a promissory note, that it be stamped as 
such at the time of the making, and a mortgage stamp may afterwards be 
affixed; for, as observed by Littledale, J .(k) 44 the restriction which pro- 
hibits stamping a promissory note after it is made applies only to the prom- 
issory note stamp ; the fact that an instrument which, in the character of a 
mortgage, may be stamped after it is made, contains also a promissory note, 
amounts to nothing. The meaning of the legislative was merely that par- 
ties should not take their chance on a promissory note by delaying the 
stamping till they wanted to produce it in evidence as a promissory note; but 
that does not prevent a mortgage, *which happens also to be a promissory \ # 120] 
note, from having a mortgage stamp put on it after it is made.” 


An authority however was given to the commissioners by the 37 G. 3, c. 


(c) Wright r. Riley, Peake’# Rep. 173, 
(Chit j. 499). 

(</) Roderick v. Hovil, 3 Camp. 103; Rapp 

Allnut, id. 106, in notu. 

(e) Green r. Davies, 4 Barn & Cres. 235, 
241; 6 D. & R. 306, 8. C., (Chit. j. 1251); 
and see Butts r. Swann, 2 Brod. & Bing. 79; 
4 Moore, 494, (Chit. j. 1094). 

(/) 34 Geo. 3, c. 32. 

(f) Bayl. 26, in notes; Phil. Evid. 3d ed. 
459, n. 

(h) In criminal prosecution# the want of a 
proper stamp is not in general ao available ob- 
jection; lee the cages, 1 Chit. Crim. Law, 2d 
ed. 592, &c.; Chitty*# Stamp Acts; Phillips on 
Evid. Sd ed. 454 to 459; Stark, on Evid. port 
iv. 1381, 1382. And as to the instances in 
which an unstamped bill or note may be given 
»n evidence, see Rex v. Poolley, 3 Bos. & P. 
316; Peake’s Rep. 75; 15 East, 449, 455; 
Phillips’ Law of Evid, 3d ed. 408, 454. In 

18 


Gregory t». Frazer, 3 Camp. 454, it was held, 
that although n promissory note without a stamp 
cannot be received in evidence as a security , or 
to prove the loan of money, it may he looked at 
with a view to ascertain a collateral fact; and 
therefore in this case, the action being for mo- 
ney lent, and the defence being that the defen- 
dant hod been made drunk by the plaintiff, and 
induced to sign the note without any considera- 
tion, Lord Eltenborough held that the note might 
be looked at by the jury as a cotemporary writ- 
ing to prove or disprove the fraud imputed to 
the plaintiff, (Chit. j. 999); see Coppock r. 
Bower, 4 M. & W. 361, and cases there cited. 

(i) Green r. Davies, 4 Barn. & Cres. 385, 
(Chit. j. 1251); 6 D. & R. 306, S. C.; Butts 
r. Swann, 2 Brod. &. Bing. 84, 98; 4 Moore, 
494, (Chit. j. 1084). 

(k) Per Littledale, J. in Wise r. Charlton, 

4 Adol. & El. 786, 790; 6 Nev. & M. 464, 
366; 2 Har. & \V 49, 8. C. 


When a 
proper 
Stamp can 
be im- 
pressed. 
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Stamps on 136, s. 4, to stamp bills, checks and notes with the additional stamp duly 
Bills tod imposed by 37 Geo. 3, c. 90, at any time before the 1st November, 1797, 
Note*- without any penalty, and the following section (which appears to be still in 
s. Tims o f force (/)) provides, that any bill, &c. made after the passing of the 37 Geo. 
improving 3 , c. 136, and liable to any stamp duty under 31 Geo. 3, c. 25, and which 
tbs Stamp. s ^all be stamped with a stamp of a different denomination from that required 
by that act, may, if the stamp he of equal value or superior value to the stomp 
required , be stamped with the proper stamp on payment of the proper duty, 
and 40#. if the bill be not due, or 101. if due; and the commissioners are 
thereupon to give a receipt for the duty and penalty so paid on the back of 
the bill, and such bill will be valid in any court. Previously to this act a 
bill stamped with an improper stamp was valid, provided it was a stamp re- 
quired under 31 Geo. 3, c. 25, and it was of the same or greater value than 
the proper one(m) ; but where in an action on a note by an indorsee the stamp 
appeared to be a 7s. deed stamp, Lord Kenyon said the note could not be 
received in evidence, and the plaintiff was accordingly non-suited (n). 

Previously to the enactment in the 43 Geo. 3, c. 127, it was held that a 
promissory note for 25 1. 5 s. written upon a 9 d. stamp (being the stamp im- 
posed by 31 Geo. 3, c. 25, on notes not exceeding 501., but which at the 
time of the making of the note had ceased to be the proper stamp on any 
note whatever) instead of an 8 d. stamp (being that required by 37 Geo. 3, 
c. 90, on notes not exceeding 301.) was void(o); but it was afterwards held 
that a promissory note for 451. which by law required a stamp of 1*. 6<f. 
composed of three different sums applicable to three different funds under 
three acts of parliament being written on a 2s. stamp, composed of three 
different sums applicable to the same funds, though in larger proportions to 
each that was required, such note is good(p). To obviate the objection on 
account of a larger stamp being imposed than was necessary, it was enacted 
by the 43 Geo. 3, c. 127, s. 6, that every instrument, matter or thing stamp- 
ed with a stamp of greater value than required by law shall be valid, provid- 
ed such stamp shall be of the denomination required by law for such instru- 
ment, &c.; and by the recent act 55 Geo. 3, c. 184, s. 10, it is provided, 
that all instruments upon which any stamp shall have been used of an im- 
proper denomination or rate of duty , but of equal or greater value in the 
whole with the proper stamp shall be valid, except where the stamp used on 
such instrument shall have been specially appropriated to any other instru- 
[ *121 J roent by having its name on the face(q) .And it has # been observed, that where 
a bill or note is upon a stamp so specially approptiated, it may perhaps be 
stamped under 37 Geo. 3, c. 136, s. 5, on payment of the duty and 404* 
penalty before it has become payable, or on payment of the duty and 10 L 
afterwards, and it should seem this is clearly r so (r). 

Under the former acts, qualifying the right to re-issue bills after pay- 


( l ) Chamberlain v. Porter, l New Rep. 30, 
(Chit j. 692). 

(m) 31 Geo 3, c 25, *». 19; Chamberlain v. 
Porter, 1 New Rep. 34, (Chit. j. 692). 

(n) Manning t>. l.ivie, cor . Lord Kenyon, 
Sitting* after Mich. Term, 1796, Chitty’s Stamp 
Acta. 

(o) Farr v. Price, 1 East, 55, (Chit, j 631). 
(/>) Taylor v. Hague, 2 East, 414, (Chit. j. 


652). . r . . « , 

fq) Quart if thia clause hat a retrospetive 
operation ; aee Green v. Davies, 4 Bar. & C. 

240; 6D.&R. 306, (Chit j. 1251). In 
Jfavvard *• Smith, 6 Seott, 438; 4 Bing. K. C. 


634, S. C. a plea to an action on a bill of ex- 
change that the bill was not duly stamped, was 
held nad on special demurrer, as not showing 
( whether the bill was altogether unstamped, or 
’ stamped with a stamp of a higher or lower val- 
ue than required by law. JVb/e, thia pie* waa 
stated to have been pleaded before the case of 
Dawson v. M ’Donald, 2 M. & W. 26, which 
decided that the want of n proper stamp was 
admissible as a defence under the plea of noo- 
acceptance; see ante, 106, note (y), and po*t> 
Part II. Ch. IV. Defences and Pleat. 

(r) Ante, 120. 
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ment(s), it has been determined, that after a bill has been returned to and 
paid by the drawer, he may without a fresh stamp indorse the bill over to a 
new party, who may in bis own name sue the acceptor, because the prohi- 
bition against re-issuing after payment means only a payment by the acceptor , 
and where the instrument has been satisfied (/) ( 1 ) • 

If a bill or note be made in any part of our King's dominions , as in Ja- 
maica, where by the local revenue law of such place a stamp is required, 
such instrument cannot be recovered upon in any court here, unless properly 
stamped according to the law of the place where the same was made(u); but 
tbe party objecting to the want of a stamp, in such case must prove that by 
the law of that part of opr dominions a stamp was necessary, and for this 
purpose should produce an authenticated copy of the law(sr). Our courts 
do not regard the Revenue Laws of a foreign independent state(y)(2). 

(f ) The power to re-issue promissory notes ours ? It would be productive of prodigious 
by bankers will be considered in the chapter inconvenience , if in every case in which an 
relating to promissory notes, post , Cb. XII. 55 instrument teas executed in a foreign country , 
Geo. 8, c. 184 ; 7 Geo. 4, c. 48 ; 9 Geo. 4, tee were to receive in evu/ence what the law of 
c. 83. ^ that country was, in order to ascertain wheth- 

(t) Callow v. Lawrence, 3 Man. & S. 95, er the instrument was or was not valid.** 

(Chit. j. 11). In Alves v. Hodgson, 7 T. R. 241,2 Gsp. 

(u) Alves v. Hodgson, 7 T. R. 241 ; l Rep. 628, (Chit, jun, 584); upon its being ob- 

Esp. Rep. 52S, S. C. f (Chit. jon. 684) ; Clegg jected that a note was not stamped according to 
r. Levy, 3 Camp. 160. the law of Jamaica, Lord Kenyon said, 44 I 

(x) See cases Chitty's Stamp Acts, 11. think wc must resort to the laws of the country 

(y) Roach v. Edie, 6 T. R. 425; Boucher in which the note was made, and unless it be 
v. Lawrence, Rep. Temp. Hardw. 198; Hoi good there, it is not obligatory in a court of law 
man r. Johnson, Cowp. 343; Clugas v. Pena- here.** So in Clegg v. Levy, 3 Camp. 167, 
luna, 4 T. R. 467; Rex p. Picton, 30 How. St Lord Ellenborough said, without qualification, 
Tr. 514; Park on Ins. 7th edit. 390; Marsh. “ I should clearly hold, that if a stamp was 
on Us. 1st ed. 51, 55. Per Grose, J. in Og- necessary to render the agreement valid in 
den r Folliott, 3 T. R. 735; and 1 Hon. Bla. Suriuam,' it cannot be received in evidence 

^ 135, in which this point was discussed. In without that stamp here. A contract must be 
- Holman v. Johnson, Lord Mansfield said, “ no available by the law of the place where it is en- 
country ever takes notice of the revenue laws tered into, or it is void all the world over.” 
of another.” But it will be observed, that in Alves v. Hodg- 

James v. Catherwood, S Dow & Ry. 190, son, Jamaica was then part of our king’s do- 
assumpsit for money lent in France, and un- minions. 

■tamped receipts were produced in proof of tbe It has been observed, that in matters of pen- 
loan; evidence to show that by the law of ally, it is certainly true that onr courts will not 
France such receipts required stamps to render recognize foreign revenue laws, ns appears from 
them valid was rejected Chitty, for defend- Folliott r. Ogden, 1 Hen Bla. 135; Woeflfr. Ox- 
ant, on motion for a new trial, contended that holm, 6 Muu. & S. 99; but that it does not seem 
such evidence should have been received to tofollow from thence that where the validity of a 
■how that in France such receipts were not lc- contract is to depend upon a revenue law, the 
gal without a stamp, and further, that as every courts of this country are not bound to re cog- 
contract must be entered into in conformity nise it; Roscoe on Bills, 383. The stamp, 
with the lex loci, it was competent to defend- however, is not any part of the contract itself 
ant to show that this contract had not been so even in this country, and which is one reason 
entered into. Abbott, C. J. said, 44 In the time for the distinction. Upon a broad and liberal 
of Lord Mansfield it became a maxim that the policy one state ought not to give effect to the 
courts of this country will not take notice of frauds upon the revenue laws of another, auy 
the revenue laws of a foreign state. There is more than one neighbour ought to sanction the 
no reciprocity between nations in this respect, frauds of the servants of another neighbour; 
Foreign states do not take any notice of our Montesq. de ('Esprit de Lois, liv. 1, c. 3; Mack- 
■bunp laws, and why should we be so cour- intosh’s Lect. and Chitty’s Com. Law, vol. i. 
Icons to them when they do not give effect to 28, 74, &c- But ms other nations do not re- 


(1) An order drawn by a debtor on a person haying funds in his bands, is, after presentment 
to the drawee, an assignment of such funds to the exteutof the order, and the drawee cannot af- 
terwards legally part with such funds to the drawer or any other person. Peyton v. Hailet, 1 
Caines’ Rep. 379. And where a bill is drawn upon special funds, the authority in tbe drawee 
to pay it, is not revoked by the death of the drawer before presentment of the bill. And it seems 
thatanch a bill is to be deemed an assignment of such funds. Cults r. Perkins, 12 Mass. Rep. 
206. See Debesse v. Napier & Co , 1 M’Cord, 106. 

(2) It seems that the courts of one country do not take [notice of the stamp acts of another 
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*4. Consequences of Instrument not being Stamped. 

It was provided by the statute 31 Geo. 3, c. 25, s. 19, (to which 55 
Geo. 3, c. 184, s. 8, refers), that unless the paper on which a bill or note 
be written be stamped with the proper duly, or a higher duly, it shall not bt 
pleaded or given in evidence in any court (z) or admitted to be good , useful or 
available in law or in equity; and that it shall not be lawful for the commis- 
sioners, or their oflicers, to stamp any bill or note after it is made. 

Under this positive enactment that a bill or other instrument not duly 
stamped shall not be given in evidence or admitted to be available, it has 
been holden, that a judge cannot even submit the unstamped instrument to a 
jury with a view to consider whether it was thereby intended to cancel 
another bill (a). And where there was a perfect and absolute note on the 
face of it duly stamped as a note, and the defendant offered to read an un- 
stamped indorsement upon the note, which he contended qualified the abso- 
lute contract, and it w as objected that such indorsement made part of the 
note, and that neither of them could be read, because taken together they re- 
quired an agreement stamp, Lord Kllenborough said, u I have on one side 
a perfect note, and on the other that which, if stamped, might have operated 
as a defeazance, but at which for want of a stamp I cannot look, therefore 
the plaintiff is entitled to a verdict(i).” And where a promissory note for 
100/. with interest on demand was not properly stamped, it was proved that 
the defendant on being applied to by the plaintiff for payment of interest, 

spect our revenue laws, so, for want of reci- ?n the ground of fraud, &c. 

proeity, we do not regard theirs. (a) Sweeting r. Halse, 9 Bar. & Cres. 366; 

Strong cases have occurred upon this point, 4 Man. & R. 287, (Chit, j 1423). When a 
Smith r. Marconnoy, Peake ltep. Addenda, bill of exchange became due it was agreed be- 
81, where it was held, that the maker of paper tween the drawer and acceptor that it should 
knowingly made for the purpose of forging be renewed, and on the back of the bill another 
assignats upon the same, to be exported to instrument for the same value was drawn and 
France in order to commit frauds there on accepted by the same parties, but it was not 
other persons, might recover damages for not stamped. At the some lime the name of the 
accepting such paper pursuant to the contract, acceptor was erased from the first bill, law* 
And see Strongitharrn r- Lukyn, 1 Ksp. 889, action on that bill the judge left it to' the jury 
8. P. But see Vattel, L. N. Book I. Ch. X. p. to find whether it had been cancelled with the 
108. consent of the drawer, and the unstamped 

8ee further Wynne r. Jackson, 2 Russ. Rep. instrument was submitted to the view of 
351, and post, Ch. V. a iii. Construction of the jury; they having found that the bill was 
Bills . cancelled with the consent of the drawer, the 

(y) Not necessary to plead specially the court made a rule for a new<trial ’absolute, on 
want of proper stamp; see the cases, ante, the ground that the jury ought not to have been 
106, note(y). permitted to draw a conclusion of fact from the 

( 2 ) It cannot be looked at by a jury but unstamped instrument, 
may by the court or judge, Sweeting r. liaise, (5) Stone r. Metcalfe, 1 Stark. Rep. 53; 4 
9B & C. 365; 4 M. & R. 287, (Chit. j. Camp. 217; (Chit. j. 943); and see Brill r. 
1423); and even by a jury to defeat a cloim Crick, 1 M. & W. 232. 


country, so far as to enforce a violaiton of them by denying effect to written contracts made in a 
country, and not stamped according to its laws. Therefore where a note was executed in France 
by a person resident there, payable at JMcw York to another person resident there, as agent of ft 
third person resident in France , and by the laws of France existing at the time all notes for the 
payment of money were required to be stamped, without which no note could be recovered in that 
country, it was held that a suit could be maintained thereon in the courts of JVew York t not- 
withstanding the note was not stamped- The Court said, that they did not sit to enforce the re- 
venue laws of other countries; nor to take notice of a violation of them; and if it were otherwise, 
it might be said that the parties in that case never contemplated exacting payment of that note in 
France. Trustees of Randall i\ Van Renssellaer, 6 John. Rep. 94. 

A note not duly stamped according to the act of Congress of 6th July, 1797, cannot be read 
in evidence in an action brought upon it since the repeal of that act, unless the holder has com- 
plied with the provisions of the repealing act of the 5th of April, 1802, bv paying a stamp duty 
often dollars- Edeck v. Ranuer, 2 Johns. Rep. 423. 
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stated that he would bring her some on die following Sunday, it was held, Stamps on 
that although this was an admission that something was due, still as it did not 
appear what the nature of the principal debt was, or that it was due to the Wotei * 
plaintiff as executrix (as she had declared) or in her own right, or that it 4. Conte- 
was one for which assumpsit would lie, the plaintiff was not entitled to re- of 

cover even nominal damages, and therefore a nonsuit was entered(c). And 
this doctrine under the stamp laws is so stricdy adhered to, that even where Stamped, 
a party objecting to the want of a proper stamp on an agreement which might 
be stamped on payment of a penalty at any time before the trial purposely 
destroyed such agreement, the other party was without remedy (cl). It was 
however supposed that a bill or note originally properly stamped, but which 
in consequence of a material alteration was not admissible in evidence as a 
bill or note, might nevertheless under circumstances *be looked at and refer- 
red to by the jury so as to enable the plaintiff to recover upon an account [ **123 J 
stated; as where in an action by the payee against the maker of a promissory 
note, it was proved at the trial that the note had been altered, but an admis- 
sion was given in evidence in which the defendant said, “ is that my hand- 
writing? I write a different hand now, but I know I owe the money;” 
and the note was shown to the jury to enable them to ascertain the sum 
to which the admission referred; and upon that admission and evidence 
the court decided that the plaintiff was entitled to a verdict on the account 
stated for the whole amount of the note(e); and there have been other 
decisions to the like effect (/), as where a note had been given by bankers 
payable with interest at 31. per cent., and it was afterwards altered at the 
maker’s request to 2 1-2 per cent . interest, the jury were allowed to look at 
the note to see what was the amount of the money lent, and thereby enable 
the plaintiffs to recover the principal money under the count for money lent (#) 

But as the stamp acts declare that the instrument either unstamped or insuffi- 
ciently stamped shall not be pleaded or given in evidence in any court , or ad - 
milted to be good, useful or available in law r or equity, it should seem that 
such instrument ought not to be read by the jury for any purpose whatever, 

.even as a single link in the chain of evidence towards establfshing a demand 
in favour of the party producing it; and accordingly the case alluded to 
of Bishop t7. Chambre has been recently overruled (h) ; and where in an ac- 
tion by the indorsee of a bill for 571. 105. and upon an account stated 
against the acceptor, the bill being upon an insufficient stamp, the plaintiff, in 
order to recover upon the account stated, produced two letters written by the 
defendant after the dishonour of the bill, in the first of which, dated the day 
the bill became due, and addressed 44 to the gentleman who calls with the 
bill,” the defendant expressed his regret that it was not in his power to take 
up the bill for 571. 10$., and in the second letter, which was in answer to 
one from the plaintiff’s attorney, requiring payment of the defendant’s 
acceptance in favour of Tilbury for 511. 10$., the defendant said, 44 if he 
had had the money he should not let his acceptance he dishonoured; and 
he proposed that Tilbury should draw upon him at a month; it was decid- 
ed that these letters did not amount to an acknowledgment that the sum of 
571. 10$. was due to the plaintiff, but merely that it was due to the person 


(c) Green, executrix, r. Davies, 4 B. & C. 

0 D. h R. 306, (Chit. j. 1251). 
id) Rippiner r. Wright, 2 B. & Aid. 47S. 

(«) Bishop t. Chambie, 1 Danson & Lloyd, 
83; Moo. & M. 166; 3 Car. & P. 53, S. C. ; 
and see statement in Jardine r. Payne, l B. & 
Adol. 667, (Chit. j. 1521); and see Sutton r. 
Toomor, 7 B & C 416, (Chit j. 1352). 


(/) Sutton v. Toomer, 7 B. &. C. 416; l 
M. & R. 129, (Chit. j. 1352); and other cases, 
Chitty’s Stamp Laws, 46 to 56. 

(?) Id. ibid. But there the original note 
looked at had been duly stamped. 

(h) Jardine tr. Payne, 1 Barn. & Adol, 663, 
(Chit. j. 1521); and see Sweeting v. Halse, 9 
Bar. & C. 365; 4M. fc R.287, (Chit. j. 1418). 
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Stamp* ©a legally euiitled to the bill, who was not named by the defendant; that it 
Bitl« and W as therefore necessary for the plaintiff to prove an indorsement of the bill; 
Note# - and that the bill not being on a sufficient stamp could not be looked at by 
4 . Como- the jury for the purpose of ascertaining that fact(t). And Lord Tenterden, 
qnence* of £ j saK j^ 44 we are 0 f opinion that an unstamped bill, or one improperly 
I^fbeiag 01 stamped, cannot be read to the jury as evidence of the contract, or any pari 
Stamped, of it, in respect of which the plaintiff sues; such an instrument may be 
looked at by the court(k) for the purpose of seeing whether it requires a stamp 
or is properly stamped, that being a part of the duty of the judge, with 
which the jury have nothing to do, and of which they are supposed to take 
y #124 ] *no cognizance; it may be looked at by the jury also for a collateral object, 
*■ J as was done in the case of Gregory v. Frazer (/), where the defence was, 
that the maker of a note was drunk at the time the money was advanced, 
and was imposed upon by the plaintiff, and the hand-writing of the note was 
vouched as proof of that fact. But that such an instrument cannot be read 
in evidence as a security is clear from the words of the statute 31 Geo. 3, 
c. 25, s. 19, (incorporated into the subsequent stamp acts), and which ex- 
pressly provides, u that no bill liable to the duties by that act imposed shall 
be pleaded or given in evidence in any court, or admitted in any court to be 
good, useful or available in law or equity unless duly sfamped(m).” And 
it* has recently been determined that a promissory note improperly stamped 
cannot be given in evidence to take a case out of the statute of limitations(n). 
Nor can a bill of exchange expressing the terms of an agreement between a 
landlord and in-coming tenant be received in evidence without an agreement 
' stamp(o). 

In an action for tiiury the circumstance of a discounted bill or note being 
improperly stamped was held not to render it inadmissiblef p) ; and in indict- 
ments for forgery, or uttering as forged, the same rule prevails (7). And 
though some exceptions with respect to indictments for larceny , &c. have 
been made, they stand on very questionable ground (r). 

When a bill of exchange or promissory note is not properly stamped, it 
has been held, that a neglect to present it for acceptance or for payment, or 
to give notice of dishonour, will not discharge the drawer or indorser from 
liability to pay the original debt, in respect of which it was indorsed or de- 
livered to the holder, although it be proved that but for such laches the bill 
( *125 J would have been paid($). One reason might be ^assigned, that it is illegal, 


( 1 ) Jardinc r. Payne, 1 Bar. & Adol. 663, 
(Chit. j. 1521). 

(A) See other instances, Chittv’s Stamp Acta, 
52. 

(/) Gregory r. Frazer, 3 Camp. 454, (Chit, 
j. 399) ; see also Rex r. Pendleton, 15 Eust, 
449; Rex r. Bathwick, 4 Dowl. & R. 435; 
Reed v. Deere, 7 Bar. & C. 261. An unstamp- 
ed bill or note seems in genera) admissible ns 
evidence to defeat fraud, see cases, Chitty’s 
Stamp Acts, 60, &c. As to criminal cases, id. 
53 to 56, see post, 819 ( 13. ) 

( m ) Jardine r. Pnyne, 1 Barn. & Adol- 670, 
(Chit. j. 1521). 

( n ) Jones v. Ryder, 4 M. & W. 32. 

(o) Nicholson r. Smith, 2 Stark. Rep. 128; 
and see other cases, post, next chapter as to the 
form and requisites of bills and notes. 

( p ) So raled by Abbott, C. J. Guildhall Sit- 
tings after Michaelmas Term, 1922, 3 Stark. 
FN?d. 1382; and see Cbitty's Stamp Acts, 53; 
Coppoc k r. Bower, 4 31. & W. 361. 


(q) Rex r. Hawke* wood, 1 Leach. 257, &c. 
(Chit. j. 423, 504); Chilly's Stamp Acts, 53. 

(r) Sec the cases aud observations Chitty’s 
Stamp Acts, 53 to 56, nnd the reasons assigned 
by the majority of the judges in Reculist’scnse, 
2 Leach, 706, 707, (Chit. j. 555) ; and see Rex 
r. Yates, 3'Cnr. C. L. 273; ante , 106. 

(«) Cnndy and another v. Marriott, l Bar. & 
Adol. 696, (Chit. jun. 1522). The vendee of 
goods indorsed to the vendor in payment a bill 
on un insufficient stamp. It was not paid by 
the acceptor, and the vendor did uot give any 
notice of dishonour to the vendee, nnd il was 
held, that the instrument beinjj of no value for 
want of a sufficient stamp notice of dishonour 
was unnecessary. 

Wilaon c. Vysor, 4 Taunt. 298, (Chit. jun. 
860). Action for goods sold; defence, pay* 
ment. A bill drawn by II. on B. and accepted 
by the latter, and indorsed by defendant to 
plaintiff, for such goods. It was not presented 
for payment when due, and in consequence of 
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and subjects the party to 50/. penalty for causing an unstamped bill to he Stamps on 
paid(r). And if there be any such original debt between the bolder and ® ,n8 and 
3uch drawer or indorser, the holder, though he cannot recover upon such in- ote * 
strument, may nevertheless sustain his action for such original debt(s); and 4. Conse- 
if any banker pay any bill, draft, or order, insufficiently stamped, he is not q n *“cesof 
to be allowed the payment in account(/). But where there is no privity be- n ^J t b^^ nt 
tween the plaintiff and the defendant, as in the case of a remote indorsee and Stamp*!, 
the acceptor, the former will have no remedy against the latter, if the stamp 
' be defective and not remediable by the above provisions, and can neither 
sue nor prove under a commission, and a court of equity will not in general 
afford him relief(u). But where a party had entered into an express agree- 
ment to give a valid note, and had given one upon an improper stamp, a 
court of equity enforced the delivery of a valid note (a?) ; and where a credit- 
or holds two bill, one duly stamped* and the other not, and receives money 
generally on account, he may apply it in satisfaction of the unstamped bill(y), 
and if a defendant in an action at law f pay money into court upon the whole 
declaration, he is precluded from objecting to the sufficiency of the stamp 
on which the bill was drawn(z). And if two or more persons have concur- 
red in the fraud, they may be indicted for a conspiracy, and if goods or mon- 
ey has been obtained by wilfully false proof of the validity of an unstamped 

bill, they might be indicted. 


5. Alterations. 


The consequences of alterations in t 
ed in the next Chapter. 

the laches, payment was refused by the drawer 
and the defendant. To rebut this defence, the 
plaintiff proved that the bill was drawn on a 
stamp of inferior value to that required by the 
statute, and therefore could not be given in evi- 
dence for the defendant; it was then proved, 
that if it had been presented at maturity, it 
would have been paid; hut the court held, that 
as the bill was not properly stamped, they could 
not consider it as payment. 

RufTc. Webb, I Esp. Rep. 129, (Chit. jun. 
624). Assumpsit for work and labour; and it 
was decided, that a draft in these words, “ Mr- 
R. will much oblige Mr. W. by paying to I. R. 
or order, 20 1. on his account,” was a hill of 
exchange, and could not he given in evidence 
without a stamp, and also that such draft, al- 
though taken without objection by the party at 
the time, was not any discharge of the subsist- 
ing debt. 

But in Swears c. Wells, 1 Esp. Rep. 817, 
(Chit jun. 648), where a creditor had agreed 
to take part of his debt in hand, and a note for 
the remainder at a future day, but which note 
was, by mistake, given upon a wrong stamp, it 
was held, that having taken the money to be 
peid in hand, he waa compellable to wait till 


as to the stamp will be consider- 


the time when such security would become 
due, unless in the mean time the party had re- 
fused to give a note properly stamped, and see 
Chamberlain c. Delarive, 2 Wils. 868, (Chit, 
jun. 877). 

(r) Ante , 103. 

(«) See the cases in note (r), ante , 124, and 
Brown v. Watts, 1 Taunt. 863, (Chit. jun. 
173); Alves v. Hodgson, 7 T. R. 248, (Chit, 
jun. 634); and Tyte v . Jones, cited 1 East, 69, 
note(u); Puckford v. Maxwell, 6 T. R. 62, 
(Chit. jun. 581); White v. Wilson, 2 Bos. & 
Pul. 118; Wilson r. Kennedy, 1 Esp. Rep. 
245, (Chit. jun. 636); Wade v. Beasley, 4 
Esp. 7, (Chit. jun. 635). 

(t) 65 Geo. 3. c. 184, a. 13. 

(u) Cannot prove > see Ex parte Manners in 
re Voss, 1 Rose, 6S, nor can have relief in 
equity, Toulmin v. Price, 6 Vet. 240. 

(x) Aylettr. Bennett, l Anst. 46; SBridgm. 
588, (Chit. jun. 494). 

(y) Biggs v. Dwight, Man. & R. 808, (Chit, 
jun. 1860). See pot!, Cb. IX. a. xi. as to the 
application of payments. 

(*) Israel r. Benjamin, 3 Campb. 40, (Chit, 
jun. 887). 
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•CHAPTER V. 


FORMS AND REQUISITES OF BILLS OF EXCHANGE, 
NOTES, &c— CONSTRUCTION.— DELIVERY TO PAY- 
EE, AND EFFECT THEREOF— ALTERATIONS— 
AND LIABILITY OF DRAWER. 


I. Form and Principal. Requisites 

Of'Bills and Notes 126 

* Must bt in Writing 127 

Very concise in Form id. 

Ettential to know Requisites of 
Foreign Bills id. 

In general no precise Words es- 
sential 128 

Excepted Instances by Statute id. 

What amounts to a Bill or jYote 129 
Mutt contain an order or Prom- 
ise 130 

If ambiguous , whether it be a Bill 
or JYote , may be sued on at 
either 131 

Must be for Payment of Money 
only 132 

Must be absolute, not contingent 
or uncertain , either as to 
Amount, Event, Fund, or 
Person 134 

Contingency by Written Agree- 
ment 140 

Parol Agreement inadmissible 142 
Consequences of Informality in 
Bill or JYbte 144 

II. Parts and Particular Requi- 


sites. 145 

1. Stamp 147 

2. Date of Place id. 

8. Date of Time 148 

4. Sum to be paid superscribed 149 

5. Time of Payment 150 

6. Place of Payment 151 

7. Request or Order on Drawee to 

pay 154 

8. Second and Third , tfc. not paid id. 

9. Payee 1 56 

10. The Words u or Order* 9 or 

other Negotiable Words 159 

11. Sum to be paid id. 

12. Value received 160 

IS. Place it to account, Sfc. 162 

14. As advised id. 

15. Drawer's Name 163 

16. Address to Drawee 164 

17. Place of ' Payment 165 

19. Au besoin chez. Messrs. id. 

19. Retour sans protAt on 14 sans 

frais** %d. 

20. Limit of Re-exchange, $c. id. 


21. Witness 166 

Of Letters of Advice id. 

Of Mistakes in Bills or Nates id. 

Of Relief in Equity id. 

III. Construction of Bills and 

NOTES, AND HOW GIVEN EFFECT 

to 167 

To be construed according to the 
Intention of the Parties id* 

Construction to be according to 
the law of the Country where 
made id. 

But Remedy to be according to 
Law of Country where pur- 
sued 169 

Foreign Law on this Subject 171 

IV. Delivery to Payee and ef- 
fect THEREOF 171 

When Delivery essential id. 

Taking of, when ti suspends 
Remedy for prior Debts id. 

When it waives Lien 174 

When it precludes Inquiry as 
to Amount of prior Debt 176 

Compels Holder to use Diligence id. 
When must be produced on 
Trial , 6fc. 176 

On Dishonour, when prior 
Claim revives 178 

Of renewed Bills 186 

V. Consequences of alterations 

in Bills and Notes 181 

l. At Common Law id. 

When without Consent vitiates 182 
Immaterial Alterations do not 
vitiate 184 

Alterations to correct Mistakes 
allowed id. 

t. Under Stamp Acts 188 

Material Ateration after Bill 
has become an available Securi- 
ty, destroys it, though with 
Consent id. 

At what Time Alterations may 

• be made 186 

Evidence in case of Alteration 188 
Altered Bill , when inadmissible , 
and Consequence 181 

Consequences of Erasures 188 

VI. Liability of drawer id. 


I. Form and principal Requisites of Bills, NOTES, &C. 

A Bill or Exchange being “ an open letter of request by one person 
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to another to pay money,” and a promissory note being 44 a written promise t Form 
to pay money,” it follows that each must be in writing (a), or *whilst legible an d 
it may be in pencil(6), and the whole of the contract must be so expressed ; £tesof ,al ” 
and according to the law of Great Britain and of other countries, no part of Bills, 
such contract can be established or supplied by oral testimony (c). It should Notef > & c - 
seem, however, that the whole of the contract need not be in the body of the Mott be in 
same instrument, and that a contemporaneous memorandum or indorsement writing on 
on the bill, or even on a separate detached paper, may be resorted to, ei- ^ l ( | l te or or# 
ther by the holder, to supply or explain(d), or by the defendant, to show contempo- 
tbat the instrument was qualified or payable on a contingency or renewa- raneoo* 
ble(c), though evidence of a parol similar stipulation would be clearly inad- Pa P er * 
missible(/); and where the bill with the indorsements cannot all be written 
on the same paper, effect is given to indorsements on an annexed paper call- 
ed 44 un alonge(g ) .” 

A bill of exchange and promissory note, whether considered with refer- A Bill 
ence to their original utility, their negotiability, or the number of persons who ^ 
may in separate rights or liabilities be parties thereto, are contracts formed c isa Form, 
in the fewest possible words to effect the objects of commerce; the simple 
and mere acts of drawing, indorsing, or accepting the former, or making or 
indorsing the latter, importing the most certain and precise contract for pre- 
sumed adequate consideration, that the bill shall be accepted on presentment, 
and the named sum be paid at the appointed time(A). 

The authentic form and requisites of a bill of exchange, however, vary Necessity 
in some respects in different countries by express local laws; and it isa gen- of be, . n £ 
eral maxim, that as far as respects such contract, it must, in every country withFor- 
where it is sued upon, be given effect to according to the law of the place eigu Law* 
where ft was made, and of which every person taking a foreign bill is pre- *• 
sumed to be cognizant before he receives it (i) . And therefore it is essen- 1 §> 

tial for every one, before he takes a foreign bill, lo be informed of the for- 
eign law applicable to the bill where it was made or indorsed, for otherwise 
he may be without remedy against all parties resident out of this kingdom, 
on account of defects in the bill, or the negotiation of it. Thus in France 
there is an express law that a bill shall be drawn- at one place upon another; 
and it is essential that it be truly dated at the time when it was made, that it 
state the name of the drawee, the time and place of payment, the nature of 
the value received by the drawee, and be payable to order, and if there be 
several parts that each mentions that fact (fc) , and an indorsement must there 
be dated and signed, and if either of these requisites be omitted, the bill of 
exchange will be void, or will at least lese many of the advantages incident 


(«) Thomas r. Bishop, R. T. Ilnrdw. 2' 2 
Stra. 955, (Chit. j. 277, 278, 279); ante , l; i 
Pard ess. 344, 345. 

(b) Geary v. Physic, 5 Bar. & Cres. 284; 7 
U- &. R. 653, (Chit. j. 1279), where it was 
decided that an indorsement may be in pencil. 
See pot l, Ch. VI. s. i. Transfer — Modes of. 

(c) Supra, note (a). 

W Becle c. Bidgood, 1 Man. & Ry. 143; 7 
®ar. & Cres. 453, Chit. j. 1355). In this case 
the note was to pay 3968 1. for value received, 
in several instalments, with interest included, 
** expressed and specified in agreement for the 
•ale of his moiety, &c. Proof of the agree- 
ment, showing what the instalments were, was 

19 


admitted, but it should be observed, that the 
only question reserved and argued related to 
usury. 

(e) See cases, post , 140, 141; Hartley r. 
Wilkinson, 4 Maule S 25; 4 Campb. 127 
S. C., (Chit. j. 931). 

(/) See post, 142, et seq. 

( g ) f Panless. 865. 

(A) 1 Panics* 363, post, 123, 129. 

(i) Pailliet Manuel dc Droits FranQais, 3d 
edit. A. D 1918, page 840; and see post, sec- 
tion iii. Construction. 

{k) l Pardess. 21, 22, 327, 323, 346, 479, 
430; Pailliet de Droits Franqais, 840, 841; 
and where see reasons for those legulations. 
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1. Form to a perfect bili(f) . And even the ^parties who have drawn, indorsed, or 
and princi- acce pted such defective bills, will not be precluded from taking advantage of 
nteo o? 01 ” the omissions or of defects apparent on the face of it, and the holder who 
Bills, took the bill will lose the ordinary legal remedies(m), though where the de- 
Notes, &c. f ect ; s n ot self-apparent, as where a false date or place is stated, the parties 
who have made or negotiated the bill will be precluded from raising the ob- 
jection when the bill is in the hands of a bona fide holder(n); and it seems 
that small variations from the prescribed forms, but not substantially contrary 
to the regulations, however improper, will not vitiate(o). So a person su- 
ing as an indorsee or bearer of a Bank of England note, on a supposed trans- 
fer in France, must, in order to recover in this country, prove that the law 
of France allows of and gives effect to such a transfer(p). It has, therefore, 
been deemed expedient throughout this work to notice the principal circum- 
stances in which the foreign law differs from or accords with that of this 
country. 

In general, But, subject to such particular and local regulations, neither the la»v-mer- 
c ^ ant * n g enera ^ nor the l aw °f England in particular, requires any partic 11- 
Words e»- far form or set of words in a bill or note. It is, however, advisable, in the 
eential. absence of express enactment or usage applicable to the case, to frame bills 
of exchange and notes in the forms presently given, and the parts of which 
will be then considered separately and in detail. 

But there In England the forms of bills and notes of small amount, or circulated 
by bankers and re-issuable, are in some cases prescribed and must be ob- 
Fornw of serve( ^ Thus all negotiable bills or notes made in England for less than 
Bills and twenty shillings shall be void (7), and it was enacted(r), that all negotiable 
Notes in bills and notes made in England, (except Bank of England notes payable on 
wSen^n- demand, made and dated before the 10th of October, A. D. 1826, and notes 
deracer- payable to bearer on demand), stamped before the 5th of February, 1826, 
tam for the payment of twenty shillings and less than 51. should be void, unless 
wSmabl? ^ e y specify the name and place of abode of the person to whom or to whose 
* order they are made payable, and be attested by one subscribing witness, and 
bear date at or before the lime when they are issued, and be made payable 
within twenty-one days after the date, and be in the form prescribed by the 
act(*); and there are certain forms prescribed with respect to checks and 
bills, and notes issued and reissuable by bankers at certain distances, which 
will be more properly considered in that part of the work relating to such in- 
struments^). 

Butin Buf jn general in Great Britain and Ireland no particular form or set of 
noVr*?*** words is necessary to be adopted, any more than is generally the case with 
merited respect to the language of a bond or other deed(tt) (1). And *alibough a 
Form. 

r *J29 ] (/) pailliet do Droits, Fransaia, 480, 841; 1 (r) 17 Geo. S, c. 80, s. 1, made perpetual 

Pardesa. 346. by 27 Geo. 3, c. 16* and 7 Geo. 4, c. 6. 

im) 1 Pardess. 21, 22, 47S, 487. (») Id. ibid. 

<«) Id. ibid. (i) Post, Ch. XII. 7 Geo. 4,c. 6 ; and c. 46 ; 

(o) 1 Pardesa. 21, 22. 9 Geo. 4, c. 23; and see the preceding Cl*aptsr 

(P) -P* 7 * 1^°”* Tenterden, In De la Chan- relating to Siam ps r 
mette v. The Bank of England, 9 B. & C. 215, (u) Coro. Dig. tit. Obligation, (B- 1, 2)? 

(Chit. j. 1419, 1542); ante , 81, note (A), nnd Bac. Ab. tit. Obl^ution, (B); r. Ormston, 

post, tit. Transfer. 10 Mod. 287; Dawkes r. Lord de Loraine, 3 

(q) 48 Geo. 3, c. 88; see atat. in Appendix. Wils. 213, (Chit. j. 382, 3S4); Morris r. Lee, 


(1) An inftroment of writing was drawn at follows : « No Nashville, Dec. 13, 182T. 


Digitized by 


Google 


CHIP* T.] 


BILLS Of BXCUAtfOK, NOTES, &.C. 


129 


bill of exchange or promissory note is frequently drawn or negotiated as a I. Form 
security for the payment of the debt of another person, and the statute against 8Dd P rinc |* 

pal Requi- 
sites of 

Lord Rayin. 1397; 1 Stra. 629; 8 Mod. 864, 400/. were paid biin on account of Colonel Bids, 

(Chit j 250); Chadwick r. Allen, 2 Stra. 706; Synge, and that Sir Andrew delivered me Ma- Notes, &c. 
Rast Eat 338; Ruff r. Webb, 1 Eap. Rep. 129; jor Graham’s receipt and bill on mo for 10/. 

Colehan v. Cooke, Wills. 396; Bayl. 4. which 10/. and 16/. 5s. balance, due to Sir 

Morris r. Lea, Lord Raytn. 1396; 1 Stra. Andrew, I am still indebted, and do promise 
629; S Mod. 862, (Chit. j. 382, 8S4). Plain- to pay;” and upon demurrer to the declaration, 
tiffined as indorsee of a note in these words, the court held it a note within the statute. 

“I promise to account with T. S. or order for Casbome v. Dutton, Scace. Mich. Term, 1 
fifty pounds, value received by me;” and after Geo. 2, MS. and Sel. N. P. 381, 9th ed. S. C. 
verdict for plaintiff, it was insisted, in arrest of where the note set forth in the declaration was, 
judgment, that this was not a negotiable note: I do acknowledge myself to be indebted to 

itd per cur. “ There are no precise words A. in £ — , to be paid on demand, for value 
necessary to be used in a note or bill. Deliver received.” On demurrer to the declaration, 
such a sum of money makes a good hill; by re- the court, after solemn argument, held that this 
eeiving the value the defendant became a debt- was a good note within the statute, the words 
or, and when he promises to be accountable to ” to be paid ” amounting to a promise to pay, 

A. or order, it is the same thing ns a promise to observing that the same words in a lease would 
pay A., and it would be an odd construction to amount to a covenant to pay rent, 
expound the word accountable to give on ac- Ashby r. Ashby, 3 Moore & P. 186, (Chit, 
count, when there may be several indorsees.” j. 1438). “ Received of A. B. 150/. which 1 

Judgment for plaintiff. promise to pay on demand with interest,” is 

Chadwick r. Allen, 2 Stra. 706, (Chit. j. good, as a note payable to A. B. # by intend- 
363). A note was in these words: ** 1 do ac- ment. And see Green v. Davies, 4 Bar. & C. 
knowledge that'Sir Andrew Chadwick has de- 235; 6 Dow. &. R. 306, (Chit j. 1251). 
live red me all thj bonds and notes, for wbieh 


Cashier of the office of discount and deposite, United States Bank at Nashville, pay N. Pntteaon, 
or bearer, Ooc Hundred Dollars and — cents, on the 14th of January, 1828. 

M. W. Brown.” 

Held, that this was an inland bill of exchange, and as such was entitled to three days* graco. 
Brown v. Lusk, 4 Yerger’s Rep. 210. 

Debt on an instrument, which is in its form a promissory note for money, concluding 14 witness 
the hands'' of the parties; but tcrollt by tray of seats are set to their signatures: this instrument 
is rightly described in the declaration as a promissory note . Densely r. Boatwright, 2 Leigh’s 
Rep. 195. 

A. acknowledged by writing, not under seal, that there was due by him to B. dollars value 

received: held, that this was merely evidence of a debt, and could not bo declared on as a pro- 
missory note. Read v. Wheeler, 2 Verger’s Rep. 50. 

A note payable to A or B. cannot be declared on as a promissory note withiu the statute. 
Walnd et at. r. Petrie et at ., 4 Wend. Rep, 575. 

If, however, it purports on its face to be for value received , the setting forth of the note, ac- 
cording to its Units, is a sufficient statement of consideration to entitle the plaintiff to recover as 
on a contract lb. 

Such note may be given in evidence under the money counts, lb. 

A due bill , i. e. a note in this form: “ Due A. B. #325, payable on demand,” is a promissory 
note within the statute ; the acknowledgment of indebtedness, on its face implies a promise to 
pay, nnd the payment being in money absolutely. Kimball v. Huntington, 10 Wend. Rep. 675. 

\ An order drawn by u contractor on the Post Muster (tenoral in the words: 44 Sir — On the 
first day of January, 1836, pay to my order #5000 for value received, and charge the same to 
my account, for transporting the 1 T . S. mail,” was held not to be a negotiable bill of exchange, so 
as to entitle the holder to sue in bis own name. Reesidc r Knox, 2 Wbart. 233. So n bill 
drawn on an administrator in thesa words, “ Please to settle eighty dollars out of my part of the 
estate,' with N. H. and this my order shall be your receipt for the same,” is not a vulid bill of ex- 
change; being payuble only out of a particular fund. Mills r. Kuykendall, 2 Bluckf. 47. Nei- 
ther is an order by a client upon his attorney to pay mouey out of any collected by him. Craw- 
ford p Cully, Wright, 453. And a receipt for wool payable in six months at a Bank, is not a 
promissory note nor bill of pxchunge. Martin v. Butler, Wright, 553. Neither is a paper in these 
words, 41 Mr.,L. please let the bearer have £7 and place it to my account, and you will oblige 
your humble servant R. S.,” u bill of exchange. Little v. Blackford, 1 Moo. Si Mai. 171: S 
C. 22 Eng. Com. L. 280. 

Where an accommodation note is drawn for #2500 and the payee writes a direction upon it to 
the cashier of the bank where it is payable, to pay $750 upon it, such note is, in legal effect, a 
note for $750, and may be declared on as a note for that sum. Douglass r. Wilkinson, 17 Wend. 
431. 

A paper directed to certain persons, requesting them to pay a specified sum to a person nam- 
ed, and charge tbt same to the account of tha drawer, and dated and signed is a bill of exchange ; 
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I. Form frauds iu general requi.es that such an engagement shall, on the face of it, 
and princU s tate the consideration in respect of which it is given, that regulation does 
Stes of 10 '" not exlen d 10 Mis or nole S and the simple act of-drawing, accepting, or in- 
Biltt, dorsiug, will be binding, although in reality there was no consideration (x). 
Notes, &c. And indeed our courts, considering the general utility of these instruments, 
and how much they tend to the extension of credit, and consequent advance- 
ment of trade and commerce, have gone further in giving effect to them as 
instruments, than they have where a question has arisen on the language of a 
deed. 

What Thus an order or promise Li to delivtr money (y),” or a promise that L 

aBiUor ^tetivt money (z),” or a promise 44 to be accountable («)” or 44 re#* 

Note. porm6/e(6)” for it, will be a sufficient bill or note. So 44 1 do acknow- 
ledge myself to be indebted in 50/., to be paid on demand for value re- 
ceived,” was holden to be a good promissory note, because the words 44 to 
be paid ” amounted to a promise to pay accordingly (c). So 44 Received of 
Mr. D. Boaz 100/., which I promise to pay on demand with interest,” is a 
valid note, although no payee was named after the word 44 promse,” because 
it sufficiently appeared that Boaz was intended to he the payee(d). So where 
an instrument was in these words, 41 Mr. Nelson will much oblige Mr. 
Webb by paying to T. Ruff, or order, twenty guineas on his account,” Lord 
Kenyon was of opinion, that it was a bill of exchange, being an order by one 
person to another to pay money to the plaintiff or his order, and that it ought 
to have been stamped (e) . So an instrument in the following form is a promis- 
[ # 130 ] sory *note, and requires a stamp : — 44 14 Feb. 1836. John Mason. Bor- 
rowed of Mary Ann Mason, his sister, the sum of Fourteen Pounds in cash 
as per loan in promise of payment, of which I am truly thankful for, and 
shall never be forgotten by me. £14. John Mason, your affectionate bro- 
thcr (/)-” 

An instrument drawn by A. upon B. requiring him to pay to the order of 
C. a certain sum at a certain time 44 without acceptance,” is a bill of cx- 


( x ) 29 Car. 2, c. 3, s. 4. See Ridout v. 
Bristow, 1 Tyrw. Rep. 84, (Chit. j. 1518); 
ante , 69, note in (Ar). 

(y) Morris v. Lea, ant * , 128, note (u). 

(z) Id. ibid . 

(a) Id. ibid. But not if the word promise 
be omitted; Horne r. Redfearrr, 4 Bing. N. C. 
433; 6 Scott, 260, S. C.; post, 130, note (n). 
(5) Id. ibid. 

(c) Casbborne r. Dutton, Sel. N. P. 881, 


9th edition. And sec Ashby r. Ashby, 3 M. 
& P. 186, supra, see poet, 819 (14). 

( d ) Green r. Davies, 4 B. &C. 235, (Cbit. 
j. 1251); 6p. & R 306, S. C.; post , Potb- 
pi. 81; but »eo Pardcss, Court de Droit Com. 

(c) Raff v. Webb, l Esp. Rep. 129, (Chit- 
j. 524); ante, 124, note (»); but see Little v. 
Blackford, Mood. & M. 171, (Chit j 1S95); 
post , 130, note (m). 

if) Ellis v. Mason, 3 Jurist, 406. Bail Court 


although it is neither made payable to order or bearer, nor has the words ** value received/* nor 
is ronde payable at a day certain; nor nt any particular place. Kendall r. Galvin, 15 Maine Rep- 
131. And tho request may general, to pn^r to the drawer’s own order, and it will then be 
payable to himself, upon endorsement, and notice to the acceptor before it is due. Rice v. Hogan, 
8 Dana, 134. But an order to pay, on account of the drawer, money which will be due him at 
some future day, and accepted when due , is not a bill of exchange. ILi -o v. Porter, l Harrison, 
(N. J ) Rep 440. And quere , whether a request by a must r to the consignee of a vessel, to pay 
the pilot his fees for pilotage can be considered as a bill. Sec Dibble v . Gaston, R. M. Chari. Rep. 
444. A letter sent to the holder of a fund, directing him to mike payments thereout, is not 
such a bill as requires a stamp. Ilutchinsou c. Hey worth, 9 Ad. &, El. 373. Nor is an order to 
a debtor, at the bottom of an account, to pay the account to A., and delivered to A. for the sole 

B urpose of collecting the money, a bill, within the stamp act. Norris r. Solomon, 2 Moo. & 
ob. 267. 

See also Hitchcock r. Cloutier, 7 Verm. Rep. 22; Ring c. Foster, 6 Ham. 280; Wheatley r- 
Willinnw, 1 3fee. & Weis. 553; Richaids v. Richards, 2 Bam. & Adol. 447. v 
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change, and may be so described in an indictment for forgery (g). And al- I. Form 
though a simple I. O. l\ does not require a stamp, yet if it add u to be paid •“f 1 P™ 10 !- 
on a given day,” it will amount either to a promissory note or an agree- Jjtes of U *~ 
inent, and most be stamped accordingly (A). Bills and 

Notes, &c. 

But a mere acknowledgment of a debt or of money (i) having been left in a But a mere 
party’s hands, or bills to be discounted (&), without some words from which 
an order or promjse to pay can reasonably be inferred, is not a bill or note, a Eebt \»° 
and will have no other operation than perhaps affording evidence of a debt, insufficient, 
and it may therefore be received in evidence, although unstamped(Z) ; and'it 
has been considered that a mere letter requesting a third person to pay order or 
money as a favour, is not to be considered as a bill; and therefore where an Promise to 
instrument was tendered in evidence in the following form, u Mr. L. please W* 
to let the bearer have seven pounds, and place it to my account, and you 
will oblige your humble servant, E. S.” Lord Tenterden held that no 
stamp was necessary, the paper not purporting to be a demand made by a 
party having a right to call on the other to pay , and that the fair meaning was, 

“you will oblige me by doing it(ro).” And an instrument in the following 
form — “ I have received the sum of 20 Z. which I borrowed of you, and I 
have to be accountable for the said sum with interest,” was held to be an 
agreement and not a promissory note(n). So where A. being indebted to 
B.,. and B. \o C., B. by letter requested A. to pay C. the balance due to 
him B., and stated that C.’s receipt should be a sufficient discharge; it was 
held that this was not a bill of exchange, or requiring, within the 55 Geo. 3, 
c. 184, a stamp as such; and A. having expressed his assent to pay C. 
when the amount of the balance due to B. was ascertained, it was held that 
it amounted to an equitable assignment of the debt due from A. to B.(o) 


•Where there is a contradiction , ambiguity or uncertainty in the terms of When 
the instrument, it mtfy, especially against the parly making or negotiating it, ^tre"ment 
be so construed as to give effect to it according to the presumed intention of a mbiguous, 
ibe parties(p); and therefore where a note was in these terms, u borrow ed R may be 
of I. g. 50/. which I promise never to pay,” it was decided, that the word 

Note. 


( g ) Ref. r. Ki nuear, 2 Mood. & R. 117. 

(A) Brooks v . Elkins, 2 M. & W. 74. See 
jmt, Cb. XII. s. iv. Form , Sec. of Promissory 
Motts. 

(») Cashborne v. Dutton, Sel. N. P. 881, 
9ih edition. 

I k ) Or “ received certain bills to get dis- 
counted or return on demand,” or “ received a 
bill of exchange to recover the value for you,” 
&c. are neither promissory notes, receipts, or 
agreements, bat mere acknowledgments, and 
raptire no stamp; Mu licit v. Hutchinson, 3 C. 
& P. 92, (Chit. j. 1372) ; and Lungdon c. Wil- 
son, 2 Man. & R. 10. 

(0 In Tomkins o. Ashby, 6B.&C. 541 ; 
1 M. & M. 32, 9. C.; it was held that the fol- 
lowing memorandum, “ Mr. T. has left in my 
hands 200 1.” was not a promissory note or re- 
ceipt, and was admissible in evidence without 
a stamp. 8o a paper with these words, “ I. O. 
E. eight guineas,” was held by Lord Kenyon 
to be neither a promissory note nor a receipt, 
and therefore admissible iu evidence without a 
stamp; Fisher t>. Leslie, 1 Esp. Rep, 426; Is- 
rael r. Israel, 1 Cainpb. 499; Childers v. Boul- 
nois, Dow. & Ry. N. P. C. 8; Payne r. Jen- 


kinf, 4 Car. & P. 335: Bay!. 5 And see fur- [ *1 31 ] 
ther, post, Ch. XII. s. iv. Form, &c. of Prom- 
issory Mott. See also as to acknowledgments 
and accountable receipts, ChiUy on Stamp 
Laws, 121,211. 

( m ) LiUle v. Slackford, Mood. & M. 171, 

(Chit, j 1395). And see cases 3 Chit. Crim. 

Law, 1038, 1034, 2d ed. S. P. and post , Part 
111. Ch. I. Forgery. But on other evidence 
the plaintiff recovered, and see Ruff r. Webb, 
l E«p. Rep. 129, (Chit. j. 524); ante, 129, 
n. («). And semble , that civility in the terms 
of request cannot alter the legal effect of tho in- 
strument; 14 il vous plaira payer” is in France 
the proper language of a bill ; Pailliet Man. do 
Droits Franc. 841. 

(n) Horn r. Red fen rn, 4 Eing. N. C. 433; 

6 Scott, 210, S. C. ; see ante, 109. 

(o) Crowfoot v. Gurney, 2 Moore &. S. 473; 

9 Bingh. 372, S. C. After the balance due to 
B. was ascertained, but before the amount was 
paid, he became bankrupt. It was held that 
his assignees were not entitled to recover the 
amount from A. but that he was justified in 
paying it over to C. 

(p) In Frauce, as certain parts of the form 
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j Form 44 never 1 ’ might be rejected or read as 44 ever,” for a man shall never say 44 1 
and princi- am a cheat and have defrauded,” and the holder recovered (q). And on the 
pal Requi- same ground, an instrument in the common form of a bill of exchange, ex- 
BiU»,° ce P l l ^ at l ' ie worc * “ w ^” * u ver y small letters, was substituted for 44 to” in 
Note*, &c. the address of the bill, before the name of the drawee, may be declared on 
as a bill of exchange(r). And an instrument appearing to common obser- 
vation as a bill may be treated as such, although words have been introduced 
into it for the purpose of deception, which minht in strictness make it a pro- 
missory note($); and though in a criminal case it was doubted whether such 
an order was not a promissory note (/), yet it has been recently decided, 
that where an instrument had been made in terms so ambiguous as to make it 
doubtful whether it \>e a bill or note, the holder may, at his election (as 
against the maker of the instrument), treat it as either; and if he proceed 
on it as a promissory note against the maker, he will thereby avoid the ne- 
cessity of proving notice of non-payment(u). An instrument in the follow- 
ing form, 44 on demand 1 promise to ‘pay,” &c. addressed to the defendant 
[ *132 ] and accepted *by him, may be declared on as a. promissory note(*). So if 
a person draw a bill on himself, it may be declared on as a promissoiy 
note.(y). But a bill made payable to the order of the drawer, and by him 
delivered to the plaintiff, cannot be treated as a promissory note, drawn in 


of a bill, as to date, place, & c. are prescribed 
by positive law in those cases, the party guilty 
of the omission may nevertheless object to pay 
on account of the defect; Pardesa. vol. i. 4S7. 

(a) Cited per Lord Macclesfield, and by 
Lord Mansfield in Russell v. Langstaffe, K B. 
Mich. 21 Geo. 3; 2 Doug. 514, (Chit. 415) ; 
and in Peach r. Kay, Sitting* after Trinity 
Term, 1781; and per Lord Hardwire, in 2 
Atk. 32; Bavley, 5. 

(n) Shuttlewortli t* Stephens, I Camph. 407, 
(Chit. j. 735); Rex v. Hunter, Russ. & Ry. 
C. C. 511; ante, 25. 

(*) Allen r. Maw son, 4 Campb. 115; ante, 
25; Edis v. Bury, 6 B. & C. 433; 2 C. & P. 
659; 9 D. & R 492, (Chit. j. 1326). 

(/) Rex e. Hooter, Easter Term, 1823, 
Russ. & Ry. C. C. 511 ; ante, 25. The pris- 
oner was indicted for forging and uttering a 
promissory note, and the indictment stated the 
note as follows; “ Newport, Nov. 20. A. D. 
1821. — Two months after date pn v Mr. B. Hob- 
day, or order, 28/. 15s. value received. John 
Jones. At Messrs. Spooners’ and Co bankers, 
London.” After conviction, Ilolroyd, J stated 
a case for the consideration of the Judges, 
whether this was rightly culled a pi'omixsory 
note ; and, on consideration, five Judges out of 
seven who met doubted; and n pardon was re- 
commended. See Reg. r. Kinnear, 2 Mood. 
& R. 117; ante, 130. 

( u ) Edis r. Bury, 6 B. & C. 433; 9 f>. & 
It. 492; 2 Car & P. 559, (Chit. j. 1326). 
The instrument declared on as n promissory 
no to was in this form : 

“ London, 5th Aug. 1826. 

94 Three months after date I promise to pay 
Mr. John Bury, or order, forty-four pounds 
eleven shillings and five pence, value received. 

“ John Burv. 

‘ J. B. Grutberot, 


35, Montague Place, 
Bedford £q. M 


- Indorsed “ John Bury.” 

Grutberot ’a name was written across it. la 
assumpsit for cattle sold, defendant proved that 
lie gave this instrument to plaintiff for the price 
and insisted upon want of notice of dishonour. 
If it was only valid as a bill, then defendant 
was discharged by want of due notice of non- 
payment; but if it was a note, then the defend- 
ant, being the party primarily liable, was not 
entitled to notice. The court held it to be a 
note, but that as against the defendant it uiigbt 
be treated as either a bill or note. 

Lord Tenterden, C. J. “ This is an instru- 
ment at least of a very ambiguous character. 
In form it is a promissory note, for it contains 
in terms a promise to pay the sum mentioned in 
it; but then in the corner of it, there w the 
name of Grutberot, and it appears that his 
name is also written across the instrument. In 
that respect, although it does not in terms con- 
tain a request to Grutherot to pay, yet it re- 
sembles a bill of exchange. It is an instrument, 
therefore, of nil ambiguous nature, and I think 
that where ,*i party issues an instrument of an 
ambiguous nature, the low ought to allow the 
holder at hi* option to treat it either as a prom- 
issory note or a bill of exchange. That being 
so, 1 think it was competent to the plaintiff in 
this case to consider this ns a promissory note, 
nnd if so, the notice of the dishonour was on- 
necessary. 

Bn vie v, Hof my d, and Littlednle, Js. express- 
ed a similar opinion ; the two latter thinking that 
r.s until Grutherot put his name to this instru- 
ment it was Hearty, in terms, o promissory note, 
he could not by afterwards putting his name to 
it as acceptor make it a bill of exchange. And 
see Rex r. Hunter, Russ. & Ry. C. C. 511; 
ante, 131, note (/); and ante, 25. 

(r) Block v. Bell, l Mood. & Rob. 149, 
(Chit. j. 1567). 

(y) Roach v. Ostler, 1 Man. & Ry. 120, 
(Chit. j. 1859); ante, 25, notes (A)( t). 
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CHAP, r.] BILLS OF exchange, notes, Ac. 

favour of the plaintiff, but an indorsement must be averred as well as delive- 1. p orni 
ry(z) . and princi- 

pal tteqoi- 

Therd are however (independently of some other minor requisites) men- buu, 0 * 
tial qualities to be observed in framing a bill of exchange or promissory note Notes, Ste- 
in Great Britain and Ireland, the absence of which have very frequently But curtain 
given rise to discussion, and which renders them invalid. These are, that 
they be for the payment of money only, and that such payment be absolute ^/.^They 
and not contingent either as to amount , event, fund or person . The law has must be for 

rendered these qualities essential, on account of the necessity for certainty 
and precision in mercantile affairs, especially with reference to negotiable se- aneftbat 
curities; for it would perplex commercial transactions if paper securities of abtolutely, 
this nature, encumbered with conditions and contingencies, were allowed to and “ ot 
have effectual circulation, and if the persons to whom they were offered in ehher^asto 
negotiation were obliged to inquire when these uncertain events will proba- Amount , 
bly be reduced to a certainty, and if the lime of courts of justice were occu- Etent, 
pied in ascertaining whether or not the event on which payment was to de- p € ” IOf ^ r 
pend had happened(a)(l). But although a bill or note must on the face of 
it be payable absolutely, yet the circumstance of extrinsic circumstances 
suspending the time of payment and rendering it for a time inoperative, will 
not vitiate; therefore, if A. and others give a bill or note to B., the wife of 
A., though during his life she could not sue, yet after his death she may sue 
the other parties, if there were adequate circumstances, and in other respects 
the instrument was valid (b). 

First , It must be for Payment of Money only . With respect to this first Must be for 

Payment of 
Money 

(r) Prevot r. Abbott, 5 Taunt. 786, (Chit. 382); Roberts r. Peake, 1 Burr. 325, (Chit. j. only, 
j. 918). 340) ; Ralli v. Sarell, 1 Dowl. & Ry. N. P. C. 

(a) See Carlos v. Fnncourt, 5 T. R. 4S5, 33. 

(Chit, j 515); Dawkes r. Lord de Loraine, 3 (A) Richards r. Richards, 2 Bar. & Adol. 

Wils. 213; 2 Bla. Rep. 782,8. C., (Chit. j. 447; ante , 23. 


(1) These requisites apply only to a bill or note in its original formation, for it seems that an 
acceptance may be to pay upon a contingency, or in bills, &c. and not in money. See p. 33S, 

notef/*). 

The doctrine that a bill payable out of a particular fund, is not negotiable according to the cus- 
tom of merchants, has been recognized in Kentucky. Merchon v . Withers, 1 Bibb's R. 502. 

A bill of exchange must not be made payable out of a particular fund, but if the fund is certain 
and is described only as a mean by which the drawee is to be indemnified, the bill is good. Bank 
of Kentucky r. Sanders, 3 Marsh, 184. 

The word “ note ” is sometimes considered as a general term, comprehending both bills of ex- 
change and promissory notes, and was held to embrace the former, when used in an assignment 
for the benefit of creditors. Da Costa t?. Guien, 7 Serg. & Rawle, 402. 

On a draft payable ont of a particular fund of money in the hands of the drawer belonging to 
the payee, the payee may maintain an action against the drawer, in case of the drawee refusing 
acceptance. JolitTe v. Higgins, 6 Munf. 3. 

As to the essential requisites of a bill or note, see Cook v. Satterlee, 6 Cowen, 108. Union 
Turnpike Co. v. Jenkins, 1 Cain. Rep. 381. An instrument in writing, by which A. directs B. 
to pay C. or bearer 400 dollars, and take up A.'t note of that amount , though accepted by B.*, is 
not a bill of exchange. Id. 

An obligation to pay in notes of & specific bank must ho paid in the notes of that hank or their 
numerical value in money: their value in market cAnnot be substituted. Edwards v. Morris, Ohio 
Rep. CornL 222. 

^ Inserting in a bill a promise that the drawer will credit the drawee's note with the amount, 
does not make it a bill drawn on a particular fund. It leaves the drawee to pay as he can, and 
at all events. Early r. M’Cart, 2 Dana, 414. 

An order on a particular fund, the payment depending on the sufficiency of the fund, is not a 
valid bill of exchange. But if it is payable at all events, not upon a condition or contingency, 
though it may refer the drawee to a particular fond for reimbursement, is to all intents a hill of 
exchange. Ibid. Bee also Wiggins v. Vaught, Cheves' Rep. 91, 8* P. as te promissory notes. } 
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FORM AND REQUISITES OF 


[part I. 


I. Form 
and princi- 
pal Requi- 
site* of 
Bills, 

Notes, &c. 

’[*133 ] 


and principal requisite, it is established by foreign as well as English law, 
that a bill or note must be for the payment of money only; and a bill cannot 
be for the delivery or payment of merchandize , or other things in their na- 
ture susceptible of deterioration and loss and variation in quality and 
value(c)(l); nor can it be for payment in good East India bonds(d), or for 
payment of money by a bill or note(e) (2). Anda*signed memorandum, 
stating that a party has certain bills in his hands u to get discounted or return 
on demand is neither a promissory note nor an agreement, but a mere ac- 
knowledgment requiring no stamp(/). But it is said, that it is not necessa- 


(c) This is the express law in France, 1 Par- 
dess. 331, 332. 

( d ) Anon. Bui. N. P. 272. A written prom- 
ise to pay 300/. to B. or order, in three good 
East India bonds, was held not to be a note 
within the statute; Smith r. Boehm, Gilb. Ca. 
L. & E. 93, (Chit. j. 234). 

(*) It became a common practice, especially 
in Lancashire, for a purchaser of goods to pay 
for them by drawing a check on a banker, re- 
questing him to pay the vendor or bearer, or 
order, the named price of the goods, by a bill, 
or a good bill at months, and the banker 


drew n bill in London or other place according- 
ly. Bee Bolton r. Richards, 6 T. R. 139, 
(Chit. j. 53S) ; Ex parte Dixon, 6 T. R. 142; 
post. But the 55 Geo. 3, c. 184, Schedule, tit 
Bills of Exchange , subjects such drafts, when 
they require the delivery of a bill or note to or- 
der or bearer, to the same stamp duty os a bill 
of exchange; s ee ante, 105, 118. 

(/) Mullott r. lluchison, 3 Car. & P - 92; 
7 B. & C. 639; 1 Man. &Ry. 522, (Cbitj. 
1372) ; end see Langdon v. Wilson, 2 Man. & 
Ry. 10, cited in Mullett r. Hue bison, Chit. j. 
1372, n. (a). 


(1) When a note is given for the payment of a certain sum of money, within a certain time, 
to be paid in furniture or other specific articles, until the day of payment, the payer has an elec- 
tion to pay either in money, or in such specific articles; but after tne day of payment is past, his 
right of election is gone, and the payee’s right to demand the money is absolute. Church r. Fet- 
erow, 2 Penn. Rep. 301. 

The holder of n note payable in specific articles is not bound to receive them at a place or on 
a day different from that appointed in the note. Erwin r. Cook, 2 Devereux’s Rep. 183. 

A note was executed payable in money, but dischargeable in salt by a given day. Held, that 
if the salt is not delivered by the day specified, the money is due. Stewart r. Donelly, 4 Yerg- 
er’e Rep. 177. 

A note payable in specific articles is admissible in evidence under the money counts. Craudal 
a. Bradley, 7 Wend. Rep. 311. * 

A promissory note payable in cash or specific articles is not negotiable. Matthews v. Hough- 
ton, 2 Fairf. 377. And sefc Wyman r. W inslow, Idem, 398. Johnson r. Baird, S Blackf. 
153. I 

A note payable “ to A. B. or bearer in good merchantable whiskey, at trade price*’ cannot be 
sued by an assignee or bearer in his own name. Rhodes r. Lind lev, Ohio Rep. Cond. 465. 

(2) A note for n certain sum payable to A. or order, “in foreign bills,” (meaning thereby 

bills of country banks) has been held not to be a good promissory note within the statute, nod 
consequently not negotiable. Jones r. Fales, 4 Mass. Rep. 246. 80, in JVew York, a note pay- 

able in Pennsylvania or JYew York paper currency, to be current in the State of Pennsylvania , 
or the State of Mw York , is not a promissory note within the statute. ( I R. 8. 151, R. S. of 29, 
768.) Leiber v. Goodrich, 5 Cowen, 186. The rule is the same if it be payable in Canada 
money. Thompson r. Sloun,23 Wend. 71. y So in Pennsylvania , it was held, thata promissory 
note payable to A. B. or order, for 500 dollars in notes of the Chartered banks in Pennsylvania 
was not a negotiable note on which the indorsee can sue in his own name. M’Connick i\ Trot- 
ter, 10 Serg. & R. 94. See Cook v. Satterlee, 6 Cowen, 108. In South Carolina, it has been 
decided, that paper medium is not money; and that, therefore, a note payable in paper medium 
is not assignable within the statute of Anne and their act; and on a verdict for the assignee of 
such a note, judgment was arrested. Lunge v . Kohn, 1 M’Cord, 116 See M’Clarin r. Nesbit, 
2 Nott & M’Cord, 619. Cons. U. S. s. 8 & 10. But it was formerly decided in JYew York , 
that a note payable to A. or bearer, in “ New York State bills or specie,” was held to be a ne- 
gotiable note within the statute, upon the ground that the bills mentioned meant bank paper, 
which in conformity with general usage and understanding, are regarded as cash: and therefore, 
that the meaning was the same as if payable in lawful current money of the State. Keith e. 
Jones, 9 Johns. Rep. 120. So it was also decided, that a promissory note payable at a particu- 
lar place, ‘ in the bank notes current in the city of New York,* was a negotiable note within the 
statute. Judah i\ Harris, 19 Johns. Rep. 144. ^ But it has been held m Vermont , that a pro- 

missory note payable to order in current bills , is not negotiable. Collins r. Lincoln, 11 Verm. 
Hep. 268. So, a note payable “ in the office notes of a bank,” is not negotiable. Irvine v . 
Lowry, 14 Peters, 293. The mention on the face of a note that it is given in part payment of a 
tract of land, does not, however, prevent its negotiability. Ifsorin t*. Chambers, 16 Louis. R«p- 
209. } 
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ry that the money should be that current in the place of payment, or where I. Form 
the bill is drawn; it may be in the money of any country whatever(^). princi- 
When the word 44 sterling or lawful money of Great Britain, or some J^^** 1 * 
words equivalent have been used, Knglish money and currency is in general Bills, 
meant (A). There was not any lawful money of Ireland, excepting copper, **<*«■# &*• 
appropriated to that country; it was merely conventional; there is neither 
gold nor silver coin of legal currency; there is no such thing as Irish money, 
it is Irish currency (t). But by a recent act (ft), all distinction as to curren- 
cy between England and Ireland has been determined. 


The bill or note must also be for the payment of a named sum certain , and Must be 
the amount of the sum to be paid must not in any respect be uncertain or 
contingent (J). Therefore, where the instrument was 44 to pay I. E. the sum ** 
of 65 1. with lawful interest for the same, three months after date, and all other 
sum which may be due to him Lord Ellenborough was of opinion that the 
instrument was too indefinite as a promissory note, and -that since the whole 
constituted an entire promise it could not be divided into parts (m). So a 
paper whereby the defendants promised to pay the plaintiffs, or order, the 
sum of 1 31. for value received with interest at 5 Z. per cent, and all fines ac- 
cording to rule , cannot be declared on as a promissory note(n). And an 
instrument in the following form: — u Received and borrowed of A. B. 30/. 
which I promise to pay with interest at the rate of 5 Z. per cent. 1 also pro- 
mise to pay the demands of the sick club at H \ in part of interest, and the re- 
maining stock and interest to be paid on demand to the said A. B. Witness 
my hand, tic. C. D.” is not a promissory note (o). And where the note 
was to pay 400/. 44 first deducting thereout any interest on money I. S. might 
owe to the defendant,” it was held, that the instrument resting entirely on 
contingency, it could not be considered as a promissory note to pay a certain 
or definite sum at all events, though being stamped as a note, it might, be- 
tween the original parties, be read as evidence of a debt under the account 
stated(p). But a promise to pay so many pound (instead of pounds) is 
valid(g). So a bill of *exchange for twenty-five seventeen shillings and three - f *134 ] 
pence, is good as a bill for tweuty-five pounds , seventeen shillings and three- 
pence, and maybe declared on as such(r). Where A. having consigned 
goods to B. sent him the following order, 44 Pay to A. B. the proceeds of a 
shipment of goods, value about 2000/. consigned by me to you,” and C. in 


if) I Pardess. 881, 882. 

(l) Lundowne v. Lanadowne, 2 Blictt 95, 
Kearney p. King, 2 B. & Aid. 801, (Chit j. 

1W6); pot/. 

(i) 2 Bligh, 79. 

(*) 6 Geo. 4, c. 79. 

( t ) Smith v. Nightingale, 2 Stark. Rep. 
875, (Chit j. 1080); Barlow r. Broadborst, 4 
Moore, 471, (Chit. j. 1083); and Jones v. 
Simpson, 2 B. & C. 318; 3 D. & R 845, 
(Chit j. 1189), post Where the tain stated 
® the body of a bill or note is leas than the inn 
mentioned in figures in the margin, the holder 
only recover the smaller sum ; and evidence 
*> not admissible to show that the larger smn 
was intended, although the stamp is sufficient 
to cover the latter sum; 6aunderson r. Piper, 5 
Bing. N. C. 425; post , Part II. Ch. VI. Sum 
recottrablt . 

(m) Smith r. Nightingale, 2 Stark. 875. See 
*0 Fiihenk t>. BeU, 1 Bar. k Aid. 86, post. 

(n) Ayrey r. Fearnsides, 4 Mee. & Weis. 

20 


168. The jury having found general damages 
on a declaration containing a count on the above 
instrument (as a promissory note) and a count 
on an account stated, the court awarded a ve- 
nire de novo. 

(o) Bolton v. Dugdale, 4 Bar. & Adol. 619; 
1 Nev. & M. 412, S. C., (Chit j. 1637). 

(p) Barlow r. Broadhurst, 4 Moore, 471, 
(Chit j 1083). 

(o) Rex v. Post, Easter T. 1806, Russ. & 
R. C. C. 101, S. C. Prisoner altered a note for 
one pound into a note for ten, by substituting 

ten” for “ one” before tbe word “ pound” 
in the body of the note, and also in the comer. 
It was urged, that a note for payment of ten 
pound was not a money note. On a case reserv- 
ed, tbe judges were clear that a capital convic- 
tion of the prisoner for forgery was right; Bavl. 
11, 12, note 23. 

(a) Phipps v. Tanner, 5 Car. & P. 4S8, 
(Chit. j. 1634). 


Digitized by Tooele 



134 


FORM AND REQUISITES OF 


[PART 1. 


I. Form writiog consented to pay over tbe full amount of the net proceeds of the goods; 
and pnnct- was held that neither of these instruments required a stamp as a draft, bill 
pU^Reqni- or or( j er f or th e payment of money, because no particular sura was natned(t). 
Bills, Although for many purposes bank-notes are equivalent to money, yet a 

Notas, lie. promissory note payable in cash, or Bank of England notes, was holden not 
to be valid within the statutes 3 & 4 Anne, c. 9, and 7 Anne, c. 23, s. 3, 
and that therefore a person who had received them from an intermediate 
person was not entitled to prove them as a debt against the maker(t). A 
fortiori an instrument engaging to pay money and deliver up horses and a 
wharf on a named day(u), or to pay money or surrender I. iS. to prison(x), 
is invalid as a bill or note. 


Must bo Secondly , The Money must be payable at all Events , not dependent on 

absolutely an y Contingency , either with regard to Event, or with regard to Fund out 
nofd©- 6 ’ of which Payment is to be made , or the Parties by or to whom t\e payment is 
pending on to be made(l ) . ’ 

any Event. 

Contingency as to Event . — Therefore an order or promise to pay money, 
provided the terms mentioned in certain letters shall be complied with(y); or 
provided that 1. S. shall not be surrendered to prison within the limited 
time ( 2 ); or provided I. S. shall not pay the money by a particular day (a); 
or provided I. S. shall leave me sufficient, or I shall otherwise be able to 
[ *135 J P a y or provided D. M. shall not return *to England, or his death be 


(*) Jones v . Simpson, 2 Bar. & C. 818, 
(Chit. j. 1189) ; 3 D. & R. 545, S. C.; Chitty's 
Stamp Laws, 141. 

(1) Ex parte Imeson, 2 Rose, 226; Ex parte 
Davison, Back, 31; Rex r. Wilson, Bayl. 11, 
Easter Term, 1808. Indictment for forging and 
uttering a promissory note. The note was to 
'* pay the bearer, on demand, one guinea in 
cash or Bank of England notes.** Upon a 
case reserved, the majority of the judges held 
this was not a note within the statute, and the 
prisoner was pardoned. 

(ti) Martin v. Chauntry, 2 Stra. 1271; Bui. 
N. P. 272. On error from the Court of Com- 
mon Pleas, the Court of King's Bench held, 
that a note to deliver up horses and a wharf, 
and pay money at a particular day, was not a 
note within the statute, and reversed the judg- 
ment in favour of the original plaintiff. 

(x) Smith v. Boehm, Gi(b. Cases L. & E. 
98 , (Chit. j. 234); cited also in Jenny v. Herie, 
Lord Rayin. 1362, (Chit. j. 253); Morris t?. 
Lee, Lord Raym. 1396, (Chit. j. 259) ; see in- 
fra , note ( s )• 

(«) Kingston r. Long, K. B. Mich. Term, 26 
Geo. 8, MS ; 4 Dougl. 9, (Chit, j 427). The 
plaintiff brought an action as indorsee 0 gainst 
the defendant as acceptor, upon an order im- 
porting to be payable “ provided the terms men- 
tioned in certain letteis written by the drawer 
were complied with;” and the court held clear- 
ly, that the plaintiff could not recover, though 
the acceptance admitted a compliance with the 
terms; for if the order was no bill until after 
such compliance, and if it were not a bill when 
drawn, it could not afterwards become one; see 
Bayl. 5th edit. 16, S. C. 


(z) Smith r. Boehm, Gilb. Cases L & E. 
93, (Chit, j 234); 3 Lord Raym. 67, cited 
Lord Raym. 1362, 1396; Bamesley v. Baldwin, 

7 Mod. 418. Action by the plaintiff as payee 
of tbe note against the makers, upon a premise 
to pay the plaintiff, or order, on demand, the 
sum of 71/. 12*. lOd or surrender the body of 
Samuel Boehm in an action brought against him 
by Smith. Verdict for the plaintiff, and judi- 
ment; and on error brought in the King's Bench, 
the court held that this was not a note within 
the statute, because the money was not abso- 
lutely payable, but depended upon the contin- 
gency whether the defendant should surrender 
Samuel Boehm to prison, and the judgment was 
reversed. 

(a) Appleby r. Biddulph, cited 8 Mod. 363; 
4 Vin. Abr. 240, pi. 16. An action was brought 
on this note, “ 1 promise to pay T. M. 50/. if 
my brother doth not pay it within aix weeks,” 
and after verdict for tbe plaintiff, the court ar- 
rested judgment, because the maker was only to 
pay it upon a contingency. 

(5) Roberts r. Peake’, 1 Burr. 823, (Chit j. 
3 10). The plaintiff, os indorsecof a note, sacd 
one of the makers; the instrument was in these 
words, ** We promise to pay A. B. life/ H*« 
value received, on th© death of George Hen- 
sliaw, provided he leaves cither of ns sufficient 
to pay that said sum, or if wc otherwise shall 
be nble to pay it;'' and upon a case reserved, 
the court held it was not a negotiable note, be- 
cause it was payable eventually and condition- 
ally only, and not absolutely and at all events, 
ai d a nonsuit was entered ; and see Ex parte 
Tootle, 4 Vea. 372, (Chit j 695). 


(1) A plaintiff may, in this state, declare upon a note payable upon a contingency, in the same 
manner as upon notes strictly negotiable. Odiorne t. Odiorne, 6 New Hemp. Rep. 316. 
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duly certified, before the appointed time of payment(c) ; will be void as a I. Form 
bill or note. So a bill or note to pay token my circumstances will admit, P”®*- / 

without detriment to myself or family (d); or token I. S. shall marry; or if of**™" 
the maker shall be married within two months (e ) ; or to pay at four years af- Bills, 
ter date, if I am then living , otherwise this bill to be null and void(/); or &c. 
to pay by instalments, the instalments to cease on the death of the plain- 
tiff^) ; or to pay a sailor his wages if he do his duty as an able seaman(fc); 
or to pay on the sale or produce, immediately when sold, of the White Hart, 
and the goods, &c.(t). So, borrowed and received of I. and J. W. the 
sum of 200/. in three drafts , dated as' under, wliich we promise to pay unto 
the said I. and J. W. with interest; Lord Ellenborough thought the 200/. 
was payable on the contingency of the drafts being paid, and was therefore 
void as a note, and only available as a special agreement on being stamped 
as such(&). So where the instrument was in these words, “ I., R. E. do 
this day bargain and agree with my uncle W. E. to give him 5/. for a cart 
for the use of my father; and I do hereby *promiseand agree to pay him the [ *136 J 
said W. E. without fail in three weeks from the date hereof;” this was hol- 
den to be an agreement, and not a promissory note(/). % And an instrument 
in this form, u at thirty days after the arrival of the ship Paragon at Calcutta 
pay,” &c. was held not to be a bill of exchange, because it was contingent 


(c) Morgan and another r. Jones, 1 C. & J. 
162; 1 Tyr. Rep. 29, (Chit. j. 1515). An in- 
strument in the following terms, “ nine years 
alter the data hereof I promise to pay to, &c. 
the sum of, &c. with lawful interest, provided 
D. M. shall not return to England, or his death 
be duly certified in the mean time,*' is not a 
valid promissory note, nor does it even afford 
evidence of money lent, either on a special or 
indeb status count. 

(</) Ex parte Tootle, 4 Ves S72, (f'hit. j. 
595.) 

(f) Pearson e. Garrett, 4 Mod. 242; Comb, 
227, (Chit j 198); Colehan r. Cooke, Wil- 
Hj, 897, (Chit j. 298); Beardsley r. Baldwin, 
fitra. 1151; 7 Mod 417, (Chit j 298.) A 
note to pay money within so many daya after 
the defendant should many, was held not to be 
a negotiable note; and in Pearson v. Garrett, 
Comb. 277, and 4 Mod. 242, an action having 
been brought upon a note, by which the defend- 
ant promised to pay the plaintiff sixty guineas, 
if he (the plaintiff) should be married within 
two months, the court inolined against the note, 
because it was to pay money on a mere contin- 
gency. 

(/) Bra ham r. Bnbb, Trin. Term, 2nd Sit- 
ting, June 7th, 1826, Middlesex. Per Abbott, 

C. J. ** I think this not like a note payable on 
the maker’s death, which is an event that must 
happen, but here it is contingent whether the 
nots will ever be payable; for if the maker 
rfiould die within the (our years no payment is 
to be made, and as to the verbal promise which 
has been proved, inasmuch as that refers to the 
note in euestion, it does not carry the plaintiff ’s 
case farther, and be is net entitled to recover on 
•be common counts.” And see next note. 

( g ) Worley r. Harrison, 8 Ad. & El. 669; 

S. C., 5N. & Man. 178; 1 Har. & Woll. 426. 

It makes no difference that the contingency is 
•ne upon which the liability is to cease, and 
not to arise, ib. 674 ; and see last note. 

(A) Ahrest. Hodgson, 7 T. R 242, (Chit. 


j 584). 

(t) Hill p. Halford and another, in error, 2 
Btos & Pul. 418, (Chit. j. 687). The defend- 
ants in error sued Hill, as maker of a note, 
thereby promising to pay them 19<M» on the 
$ale or produce , immediately when told, of 
the White Hart Inn, St. Alban’s, Herts, and 
the goods, &c. value received. The declare- 
tion averred a sale of the inn and goods before 
the commencement of the action. After judg- 
ment in K. B. by default, writ of inquiry exe- 
cuted, and general damage recovered, HU! 
brought a writ of error in the Exchequer Cham- 
ber, and the court held that this promise could 
not be declared on as a note, and therefore re- 
versed the judgment. 

(fr) Williamson r. Bennet, 2 Campb. 418, 
(Chit j. 788). The defendants were sued on 
the following instrument, which was stamped 
and declared upon as a promissory note: — 
“ Borrowed and received of J. and J. William- 
son (the plaintiffs), the sum of 200/. in three 
drafts , by W. and B. Williamson, dated as un- 
der, payable to us, W. Bennet and S. M.(the 
defendants) on J. and J. Williamson, which we 
promise to pay unto the said J. and J. William- 
son, with interest. As witness this 26th day 
of August, 1902.” 

August 21st. 1 draft at 2 months £120 

1 ditto , 30 

1 ditto . 50 

£200 

Signed hy the defendants, 
tard Ellenborough held that this was not a 
promissory note; and said there can be no doubt 
that the money was not payable immediately, 
and that it was not to be paid at all unlesa the 
draftt were honoured. The plaintiffs were 
nonsuited. 

(/) Per Richardson, J. in ElHs r. Ellis, 
Gow*s Rep. 210. 
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I. Form whether the ship would ever arrive(m). So an instrument which is intended 
end prinet- merely to operate as a set-off against some future claim will be bad as a bill 
ElL*!)? 1 ** or note; thus, A. having given his daughter on her marriage the stock of a 
Bui*, public house, amounting in value to 12001. she and her husband signed the 
Notes, Re. following instrument: 44 On demand we promise to pay to A. or his order 
12001. for value received in stock, & c. this being intended to stand against 
me M. (the daughter) as a set-off for that sum left me in my father’s will 
above my sister Ann’s share,” and it was held that this was not a promisso- 
ry note payable at all events, and not intended to confer on the father aright 
of action, but as a memorandum of a sum having been received as a satis- 
faction pro tanto of an intended legacy (n). So the following instrument 
was held to be an agreement, and not a promissory note: 44 1 agree to pay 
the plaintiff or order the sum of 6951. at four instalments, viz. the first on 
Re., being 2001.; the second, on &c. being 1501.; the third, on &c., being 
1501.; the fourth, on &c., being 1001.; the remainder , 951., to go as a oet- 
off for an order of R. to J., and the remainder of his debt from C. D. to 
Wm(o).” 


If Event But if the event on which the instrument is to become payable must it k 
happen some time or other , it has been decided to be of no impor- 
Death, Re. tance how long the payment may be in suspense(p). Therefore if a bill be 
■uchcen- drawn payable six weeks after the death of the drawer’s father^), or paya- 
doM not t>le to an * n ^ ant w * ,en he shall come of age, specifying the day token that event 
vitiate. tatM happen , it will be valid and negotiable (r). So a promissory note paya- 

ble, with interest, twelve months after notice , is not to be considered as paya- 
ble on a contingency, and is consequently valid, and may be proved under a 
commission against the maker, issued before any notice had been given(t)(l). 


(m) Palmer r. Pratt, 2 Bingh. Rep. 185; 9 
Moore, 888, (Chit. j. 1221). 

(n) Clarke 0. Percival, 2 Bar. R Ado!. 660. 

(0) Davie v. Wilkinson, 2 Perry & Dav. 

256. The declaration stated, that the plaintiff 
accounted with the defendant, and on the ac- 
count was found indebted in £ — , and in con- 
sideration thereof promised to pay by instal- 
ments according to the above agreement. At 
the trial the plaintiff having proved that he had 
lent money to the defendant, held, that the 
above instrument was evidence of the account- 
ing. 

Semble , that an instrument may he framed 
so as to operate both as a note and as an agree- 
ment; per Patteson and Coleridge, Js. ib. 

( p ) Cooke t*. Colehan, WilTes, 896, 898; 
Stra. 1217, 8. C.; Goss 0. Nelson, 1 Burr. 226, 
(Chit j. 339). 

(9) Cooke v. Colehan, Willes, 806; Stra. 
1217, (Chit j. 298). On a writ of error from 
the Common Pleas, on a note whereby defend- 
ant promised to pay A. or order 150/. six weeks 
after the death of his father, the court held this 


to be a negotiable note within the statute, and 
that the distance of time of payment was no ob- 
jection, as the event on which it was payable, 
the death of the defendant's father, mutt hug 
pen; and see Ex parte Milford, 1 Bro. C. C. 
398; and Ex parte Barker, 9 Ves. 1 10. Re- 
cognized by Abbott, C. J. in Braham 0. Bubb, 
ante , 135, note (/ ) . And see Roffey r. Green- 
well, T. T. 1839. ti. B., 2 Perry & Dav.; 
post , Port U. Ch. VI. Sunt Recoverable — />*- 
terest. 

(r) Goss 0. Nelson, 1 Burr. 226, (Chit- j. 
339). Action on a note payable to an infhnt, 
“ when he (the infant) shall come of age, to 
wit, 12th June 1750," and it was objected, m 
arrest of judgment, that it was uncertain whe- 
ther the money would ever have been payable, 
because the infant might have died under twen- 
ty-one, but the court held it a good note, be- 
cause it was payable at all events on the 12th 
June, 1750, tnough the infant should have died 
before that time; and see 2 Bla. Com. 613. 

(«) Clayton 0. Gosling, 5 Bar. & C. 360 ; 8 
D. & R. 110, (Chit- j. 1237). 


(1) A promissory note payable to A. or order, at a day certain, “ or when ho (the promisee) 
completes the building according to contract," is payable absolutely at a day certaia, and there- 
fore good within the statute and negotiable. Stevens v. Bloat, 7 Maes. Rep. 240. 

A note promising to pay a sum to the president, directors and company of a turnpike road, for 
five shares of the capital stock of said company, in such maoner and proportion, and at such time 
and place as the president, directors, and company should from time to time require* bus been 
held in effect parable on demand, and therefore a cash note within the statute. President, Re. 
of the Goshen Turnpike 0. Hurtin, 9 John. Rep. 217. But a different opinion seems to have 
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•There are also decisions, that if the event on which the payment is to 1 . Form 
depend be of public notoriety , and relating to trade, and there be a moral •** P rinc |- 
certainty of its taking place, the bill, &c. will be valid (e). Chi this ground 
the bills of exchange called billet nundinates were formerly always bolden to Bills, 
be good, because though the fairs on which the payment of them depended Note, » &e. 
were not always holden at a certain time, yet it was certain that they would 
be holden(t). Thus, for example, there are at Lyons four fairs, which are 
called vulgarly Lee paremente it Lyon , which are each a month; bills of 
exchange payable at the times of these fairs only mention the fair, without 
any other precise time(u). So it has been reported to have been decided 
that if a bill or note be payable two months after a certain ship be paid 
off(*), or be payable on the receipt of the payee’s wages, due to him from a 
certain ship, it is valid (y); but this latter decision seems questionable (z). 


(i) Colshen «. Cooke, Willes, S98 t (Chit, 
j. 296); A» drew* v, Franklin, 1 Stra. 24, 
(Chit j 286); Evans r. Underwood, 1 Wife. 
262, (Chit. j. 826); Dnwkee r. Lord de Lo- 
vaine, 8 WUs. 218; 2 Bln. R. 792, 8. C., 
(Chit j. 384); Lewie v. Orde, Gilb. Ev. 172; 
Hill v. Halford, 2 Bos. & Pnl. 414, 415, (Chit 
j. 687); ante, 135, in notes; ted vide Kyd, 58. 

(0 Per Willes, C. J. in delivering judgment 
in Colebsn #. Cooke, Willes, 894, (Chit j. 
298) ; and see 1 Pardeas. Conrs de Droit Com- 
mercial, 852, 8. P.; and Pothier, pi. 16. 

(it) Pothier, pi. 16. 

(*) Andrews s. Franklin, 1 Stra. 24, (Chit 
j. 236). A note, payable two months after a 
certain ship in bis majetty't ter vice sbonld be 
paid off, was objected to, as depending upon a 
contingency which might never happen; hot 
per cur . the paying on the ship is a thing of a 
public nature; it is morally certain. Judgment 
for the plaintiff. Bayl. 6th edit 24; see also 
Salw. N. p. 9th edit 896, 896. 

(y) Evans v. Underwood, 1 Wile. 262, 
(Chit j. 826). This was an action brought by 
an indorsee against the maker, upon a note 
payable on the reoeipt of the maker’s wages 


from hit majetty't shin the Suffolk; the eonrt 
thought this case like that of Andrews e. Frank- 
lin; and after looking into that case are taid to 
have given judgment for the plaintiff. Upon 
this case there is a note in Bayley on Bills, 6th 
edit 24, as follows: “ Quart tamen because it 
was uncertain, though the wages might be paid, 
whether the maker would receive them.'* See 
also Lewis v. Orde, 1 Gilbert on Evid. by Lofft, 
179; Selw. N. P. 9th edit 885. It is observa- 
ble, that in both those cases the ships belonged 
to government, and were not private ships, and 
probably the wages had been already earned. 

(x) In Selw. N. P. 9th ed. 886, there is a 
note upon this point, and in the conclusion is 
stated the case of Beardesley v. Baldwin, E. 
16 Geo. 2, B. R. MS. (Chit i. 298); in which 
the court said, that as to Andrews t;. Franklin, 
if it ever was determined, which they could not 
find, it must have been decided on the certainty 
observed in the return of ships, and must be 
looked upon as an event in itself not contingent. 
Sed quart. And see Evans v. Underwood, 1 
Wile. 268, (Chit j. 826); where it was said 
that Andrews v . Franklin was not decided. 
Where the note was “ 1 promise to pay J. 8. 


been asserted in the President, 8tc. of the Union Turnpike Road v. Jenkins, 1 Caines* Rep. 

881 . 

Where a note was executed and put into the hands of a third person, hut was not to be deliv- 
ered to the payee nntil certain conditions were performed, it was held, that, without a perform- 
ance of the conditions, ho recovery could be had on the note, though a suit he brought for the 
benefit of the bolder who has an interest in the note. Jarvis v. Baker's Admrs., 8 Verm. Rep. 

886 . r 

That when one of the conditions, on which the delivery of the note depended, was, that cer- 
tain suits should be instituted in the name of the payee for the benefit of the signers of the note, 
it was not a performance of the condition that the suits were commenced, but were ordered to 
be discontinued by the payee, lb. / 

A promissory note given on condition to be m force on the happening of a contingency, cannot / 
be sued before that contingency happens. Henry r. Coleman, 5 Verm. Rep. 402. 

A. is prosecuting debt against B. the surety of C., and C.'s father agrees in writing to pay the 
debt with interest, if A. will dismiss bis suit against B., at A.'t own cost; A. dismisses his suit, 
generally; In assumpsit by A. against the father upon his conditional promise to pay the debt, 
held,* A. was bound to perform the condition strictly, in order to entitle himself to enforce the 
promise, and having dismissed his suit generally instead of at hit own costs, he cannot recover 
upon the promise. Conch v. Hooper, 2 Leigh's Rep 657. 

And thosgh the father subsequently approved A.'s dismission of his suit against the son’s sure- 
ty* generally, yet A. not having averred such subsequent ratification m his declaration on the 
mther's promise, that fact cannot avail him. Ib. 

Notes payable on a contingency may be declared on as ordinary notes of hand. Cong. Socie- / 
tv v. Goddare, 7 N. Hump. 486. Sue also M'Gsbes v. Childress, 2 Blew. 506; Chittenden v. j 
W«gn, Wright, 721. 
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[ * 133 ] 


Contingency if payable out of a Particular Fund . — So if by the terras 
of the instrument the payment is to depend upon the sufficiency of a par- 
ticular fund, the bill or note will be invalid; thus an order to pay money out 
of the drawer’s growing subsistence, (o) or out of the *fifth payment when 
it should become due, and it should be allowed by the drawer (6), or out 
of money when received (c), or an order to pay the amount of a note and 
interest out of the purchase-money of the drawer’s house(d), or an order 
or promise to pay out of the drawer’s money that should arise from his 
reversion, when sold, is no bill or note(e). So an order to pay a sura of 
money out of the rents or other money in the hands of the person to whom 
it is addressed,(l) is no bill, because he may not have rent or other mo- 
ney in his hands sufficient to discharge it (/). So a promise to pay on 


11/. at the payment of the ship Devonshire," it 
was held good, aod Lord Hardwicke is reported 
to have said, “ As to the time, this note is cer- 
tainly within the statute; if it had been made 
payable at any precise future day, and if it be 
uncertain at first, but referred to a subsequent 
fact to make it certain, when that fact happens 
(as in this case it was averred that the ship 
Devonshire was paid), it is as much reduced to 
a certainty as if the day had been mentioned at 
first;” Lewis v . Orde, Selw. N. P. 385, 9th 
ed.; Cunningham’s Bills of Exchange, 127, 2d 
ed. The reasoning of Lord Hurdwicke is in 
opposition to the cases of Carlos v. Fancourt, 5 
T. R. 492; post , 139, note(e), and Hill v. 
Halford, 2B.&P. 413, (Chit. j. 637); ante , 
136, n. (t). When the note wus “ 1 promise 
to pay G. P. or order. Si. upon the receipt of 
his the said G. P.’s wages from his majesty's 
ship the Suffolk." & c the court, it is said, on 
the authority of Andrews v. Franklin, held the 
note good; fcvans v. Underwood, 1 Wils. 262. 
Bat this decision is not to be considered as law, 
because it is uncertain, though the wages might 
be paid, whether the maker of the note would 
receive them. 

(a) Jocelyn v. Laserre, Fort. 281; 10 Mod. 
294, 316; Willes, 397, (Chit. j. 232). Evans 
drew upon Jocelyn, and required him to pay 
Laserre 7/. per month out of Evans's growing 
subsistence. Laserre sued Jocelyn, and had 
judgment, but upon a writ of error that judg- 
ment was reversed, because this draft was not a 

ood bill of exchange, inasmuch as it would not 
ave been payable had Evans died, or had his 
subsistence been taken away. 

( b ) Haydock v. Liuch, Lord Rayra. 1563, 
(Chit. j. 26S); Rogers drew upon Lincb, and 
requested him to pay Haydock 14/. 3s. out of 
the fifth payment when it should become due, 
and it should be allowed by Rogers. Linch ac- 
cepted the draft, and Haydock sued him, but 
tke court, upon demurrer to the declaration, 
held this was no bill of exchange, and gave 
judgment for the defendant. 

(c) Dawkcs v. Lord De Lora in e, 2 Bla. R. 
782; 3 Wils. 207, (Chit. j. 384). A draft was 
in these words, •* 9 Jan. 1769. Seven weeks 
after date pay to Mrs. Dawkes 32/. 17*. out of 
\V. Steward’s money, as soon as you shall 


have received it, for your bumble servant, De 
Loraine. To Timothy Brecknock, Esq.” 
Brecknock accepted the bill, but it not being 
paid, Mrs. Dawkes brought an action against 
Lord De Loraine, who pleaded that Brecknock, 
had not received W. Steward’s money; and 
upon demurrer to his plea, insisted that this was 
not a bill of Exchange. The court, after argu- 
ment, held the objection good, because it was 
payable out of a particular fund, and oa m 
event which was future and contingent, viz. 
the receipt of W. Steward's money, whereas a 
bill ought to be subject to no event or contingen- 
cy, except the failure of the general personal 
credit of the persons drawing or negotiating it 

( d ) Yates v. Grove, 1 Ves. jun. 280, 281. 

(e) Carlos r. Fancourt, in error from the C. 
P. 5 T. R. 482, (Chit. j. 515). Assumpsit 
upon a promissory note, whereby Carlos, in the 
life-time of defendant’s wife, promised to pay 
Fancourt 's wife the sum of 10/. "oui of his 
money that should arise from his reversion 
of 43/. when sold.” The defendant suffered 
judgment by defuult, and brought a writ of er- 
ror, and the court held that this note could not 
be declared upon as a negotiable security under 
the statute 3 & 4 Ann. c. 9, the object of 
which statute was to pot promissory notes on 
the same footing with bills of exchange in every 
respect, and they must stand or fall by the 
same rules by which bills of exchange were 
governed; and unless they carried their own 
validity on the face of them, they were not ne- 
gotiable, and on that ground bills of exchange, 
which were only payable on a contingency, 
were not negotiable, because it did not appear 
on the face of them whether or not they would 
ever be paid. The same rule that governed 
bills of exchange in this respect must govern 
promissory notes; and therefore reversed the 
judgment; Hill v. Halford, 2 Bos. Ik Pul. 413, 
an/e, 137, note (z), and infra note (g). 

(/) Jenny r. Herle, Lord Raym. 1361; 8 
Mod. 265; 1 Stra. 591, (Chit. j. 253). Herle 
sued Jenny upon a bill drawn by him upon Pratt, 
and payable to Herle as follows: "Sir, you 
are to pay Mr. Herle 1945/, out of the money 
in your hands , belonging to the proprietors of 
the Devonshire mines , being part of the consid- 
eration-money for the purchase of the manor of 


(1) 4 Or an order by a client upon his attorney, to pay out of monies collected See Crsw- 
ford t>. Colly, Wright, 458. )■ 
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CHAP. V.] BILLS OF EXCHANGE, NOTES, &C. 

the sale or produce, immediately when sold, of the White Hart Inn, St. 
Alban’s, and the goods, &c. is no note, although it be averred in the dec- 
laration upon such promise, that the White Hart Inn, goods, &c. were 
sold before the action was commenced (#). And a promise to pay when 
three drafts have been paid, falls under the same objection (/i). So an 
order from the owner of a ship to the freighter to pay money on account 
of freight, is no bill, because the quantum due on the freight may be open 
to litigation (t), though such an order from the freighter is, because it is an 
admission that so much at least is du e(k). 

♦But the statement of a particular fund in a bill of exchange will not viti- 
ate it, if it be inserted merely as a direction to the drawee how to reimlurse 
himself; and therefore a bill requesting the drawee, one month after date, to 
pay the plaintiff’, or his order, a certain sum of money “as my quarterly 
half-pay, to be due from the 24th of June to the 27th September next by 
advance,” was decided to be a valid bill (1) (1), because it would be payable, 
though the half-pay might never become due; and an order from the freighter 
of a ship to pay money on account of freight is sufficient, because it is an 
admission that so much at least is due(m), though we have seen that an or- 
der from the owner of a ship to the freighter, to pay money on account of 
freight, is not valid(n). Nor will a bill or note be vitiated by the insertion 
of words pointing out the consideration : as for instance, 44 value received 
out of the premises in Roscmary-lane(o) or u being a portion of a value 
asunder deposited in security for payment hereof(p),” or on account of 


Wert Buckland.” Herle had judgment in the 
Common Pleas: but upon a writ of error, the 
court of King’s Bench held that this was no 
bill of exchange, because it was only payable 
out of a particular fund, supposed to be in Pratt’s 
hands, and the judgment was accordingly re- 
versed. 

(g) Hill p. Halford and another, in error, 2 
Bos & Pul. 413; ante , 136, note(t). 

(A) Williamson r. Bennett, 2 Camp. 418, 
(Chit. j. 788); ante , 136, note(fr) 

(t) Banbury r Lissett, Stra. 1211, (Chit. j. 
310); Gibson drew on the defendant in favour 
of the plaintiff, “ on account of the freight of 
the galley Veal, Edward Champion, and this or- 
der shall he your sufficient discharge for the 
same.” This action was brought against the 
defendants as acceptors, and they contended, 
that it was not a bill of exchange, because it 
was only payable out of a particular fund; and 
Lee, C. J. was of that opinion. 

{k) Pierson v. Dunlop, Cowp, 671, (Chit. j. 
31*2). M’Lintot freighted a ship, of which Ni- 
rholl was captain, and Pierson owner, and be- 
ing unable to pay the freight, drew upon Don- 
lop and Co in favour of Nichoil, on account of 
freight. Pierson afterwards sued Danlop and 
Co. or acceptors, and though other objections 
were taken, yet it was never insisted that this 
was payable out of a particular fund. 

(/) APLeod r. Snce, Stra. 762; Ld. Ruym. 
1481; 11 Mod. 400; 1 Barnard iston, 12, (Chit, 
j. 259). Error on a judgment given against 
M’Leod on a bill of exchange drawn by J. S. 
on the 25th of May, 1724, upon M’Leod, and 
directed him, one month after the date, to pay 


A. B. or order,}}/. 10s. at bis quarter’s half-pay 
from 24th June, 1724, to 26th September fol- 
lowing. The court were of opinion that this 
was a good bill of exchange, for it was not pay- 
able out of o particular fund nor upon a contin- 
gency, and was made payable at all events, 
and was drawn upon the general credit of the 
drawer not out of the half-pay, for it is payable 
as soon as the quarter begun, for the balf-pay 
mentioned in the bill, which was not to be due 
for three months after. Semble. This case 
may be sustainable on the ground that the half- 
pay was merely referred to in older to show the 
consideration, and not to render the payment 
contingent. 

(m) Pierson r. Dunlop, Cowp. 671, (Chit. j. 
392) ; vide ante , 139, note (Ar). 

(n) Banbury t?. Lissitt, Stra. 1112, (Chit. j. 
310); vide ante , 138, note (<). 

(o) Burcbell, administrator, &c. r. 81ocock, 
Lord Rayui. 1645, (Chit. j. 267). Action on a 
promissory note, whereby the defendant prom- 
ised to pay to A. B. 101?. 12s. in three months 
after the date of the said note, “ value received 
out of premises in Rosemary-lnne, late in the 
p< ssession of G. H.” The court, upon demur- 
rer held this to be a promissory note within the 
stutute, and gave judgment for the plaintiff. 

(p) Hausoullier r. Hartsink and others, 7 

T. R. 733, (Chit. j. 618). Payee against the 
maker of a promissory note, whereby the de- 
fendant promised to pay , or bearer, 25/. 

being a portion of a value as under deposited 
in security for the payment thereof Upon a 
special case being reserved, the court said they 
were clearly of opinion, that though as between 


(1) «{ Early r. M’Cart, 2 Dana, 214; Wiggins r. Vaught, Cheves’ Rep. 91. J* 
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wine had of the drawer (q). So a note promising to pay on demand 161. 
“ by giving up clothes and papers, &c.” was held to be a good note, and 
that these words only meant for value received (r). A note also, whereby 
the maker promised to pay to A. B. 8 L, u so much being to be due from 
me to C. D. my landlady, at Lady -day next, who is indebted in that sum 
to A. B.” was on the same principle held not to be conditionals) (1). 

So a contingency or uncertainty, as by or to whom the bill or note is pay- 
able , is fatal to its validity . 


In general, every contract must show in whose favour it is to be perform- 
ed, or it will be void for uncertainty in an essential particular(f) . So a bill 
or note must show to whom the payment is to be made(u). And therefore 
where the prisoner forged a bill upon the treasurer of the navy, payable to 
or order, and signed it in the name of a navy surgeon ; it was held, 


the original parties to the transaction the pay- 
ment of the notes was to be carried io a partic- 
ular account, the defendants were liable on 
these notes, which were payable at all events. 
Bee also Burchett v. Slooock, Lord Raym. 1546, 
(Chit. j. 267). 

t* ( q ) Bailer r. Cripps, 6 Mod. 29, (Chit j. 
222); Mod. Ent 312. 


(r) Dixon v. Nuttall, I C., M. k R* 307 ; 6 
C. It P. 320, 8. C. 

(*) Anonymous, Select Cases, 39. 

(/) Champion [v. Pluraer, 1 NewR. 252; 
Cooper r. Smith, 15 East, 103. 

(u) Green v. Davies, 4 B. & C. 235 ; 6 D. 
& R. 306, (Chit j. 1251). 


(1) So where a note w4* made payable to A. or order, and on the back of it an indorsemeat 
was written, that it was to be delivered to A. in consideration of a judgment against C. to be as- 
signed to the maker, it was held a good promissory note within the statute, and that die indorse- 
ment only operated os a notice to any purchaser of the consideration of the note. Sanders v. 
Bacon, S John. Rep. 485. 

In Massachusetts the statute of 3 & 4 Ann. ch. 9, was never enacted; but in practice the pro- 
vision s of the first section were early adopted, and the form of declaring on negotiable notes re- 
sulting from that statute was extended to notes not negotiable. It may therefore be considered 
as the common law of that state, that all cash notes are negotiable, and that all notes for mer- 
chandize may be sued by the promisee against the promisor, and when indorsed by the indorsee 
against his indorser, who may declare in the same manner as they might if the note were nego- 
tiable. Jones v. Fales, 4 Mass. Rep. 245, and Eaton v. Fallensbee, Sup. Court, Essex, June 
Term, 1779, MSS. Whether this doctrine applies also to notes and bills payable out of par- 
ticular funds, does not seem to have been decided. But even admitting that a bill payable out of 
a particular fund , could not he declared on within the statute ; yet if the drawee accept to pay it, 
wnen the funds come into his hands, this binds him to the payment when he receives the fluids, 
and the payee tnay on his refusal recover the amount in an action for money had and received. 
Stevens v. Hill, 5 Espin. Rep. 247, spited post , 253, and see Scarborough v. Giegar, 1 Ray’s 
Rep. 368. Mersbou v. Withers, 1 Bibb’s Rep. 503. Mowry v. Todd, 12 Mass Rep. 281. A 

writing was made thus “good for ■ dollars on demand. A. B-” la an action 

thereon it was holden to import no promise to the holder, without evidence to show that it was 
actually given to him or some subsisting connexion shown from which that fact might be ioferred. 
Brown *. Gilman, 13 Mass. Rep. 158. 

A written promise to pay the bearer a sum of money, “ provided the ship — arrives 41 » 
European port free from capture and condemnation by the British,” was held not to be a nego- 
tiable note within the statute of 3 & 4 Ann. Coolidge v. Ruggles, 15 Mass. Rep. 387. 

In Mew York, a like usage in relation to notes not within the statute, has not prevailed; con- 
sequently, a note for a sum payable in lands at a specific price per acre, cannot be declared oo 
even between the original parties as a promissory note, but the consideration must be specially 
set forth and proved, as in other declarations in assumpsit. Smith v. Smith, 2 John. Rep. 225. 
And even the terms “ value received” in a note not withio the statute, have been held not of 
themselves to imply a consideration, but a consideration must be specially averred and proved. 
Lansing v. M’Killip, 3 Caines’ Rep. 286. However, this doctrine lias been overruled, and it is 
now held that these terms were prima facie evidence of a consideration in such a note, and suf- 
ficient to cast the burthen of proof of the contrary on the defendant Jerome s. Whitney, 7 
John. Rep. 321. Jackson,*. Alexander, 3 John. Rep. 484. And therefore such a note would 
be good evidence to support the money counts. Ibid, and Smith v. Smith. But if no considera- 
tion appear on the face of a note, not negotiable within the statute, and no terms implying value 
receivedt it cannot be given in evidence under the money counts. Sexton v. Johnson, 10 John. 
Rep. 419. And see 3 Kent’s Com., new ed., 76, note d. 
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that to constitute an order for the payment of money there must be a payee, I. Form 

and that a direction to pay to or order was not sufficient, and the offence a "j* F£ c ?* 

of forgery was not *commiued(s). And in another case, the judges held a site* of qm ~ 
similar instrument to be no bill till the blank was filled up(y), but this requisite Bill*, 
may be supplied by necessary or natural intendment(y), as in the case bejore 
noticed of a note thus expressed, “received of Mr. D. Boaz 50/. whichl * 140 J 

promise to pay on demand,” and it was holden [that it sufficiently appeared 
that Boaz was intended to be the payee(z) ; and in general, as far as respects 
the civil remedy, when a blank has been left for the name of the payee, the 
intended payee, or any bena fide bolder, may insert his own name(a), and 
such instrument may be declared upon as if the name had been originally in- 
serted (b). And a bill addressed not to any particular person, but merely to 
a particular house will be sufficiently certain; at least it will be so against 
the acceptor (c). A mistake in the name of the intended payee, as giving 
him a wrong description, if there be no doubt who was intended, will^be im- 
material (d). 

But if it be really uncertain by or to whom the payment is to befmade, 
that imperfection will prevent the instrument from operating as a bill or note. 

Thus, a note to be paid “ by A. or else B.” is bad(e). So a note to pay, 
if the maker’s brother do not pay by such a time, is bad (/). So a note 
whereby the maker promised to pay A. B. or to plaintiffs, or his or their 
order, a sum of money for value received, was held not to be within the 
statute, for it was not payable to A. B. and the plaintiffs, but payable to ei- 
ther of the parties, and that only on the contingency of iis not having been 
paid to the other (g). But where a bill or note is upon the fact of it paya- 
ble to a particular individual, a mere contingency as to the persons who may 
have a right to enforce it under particular circumstances will not vitiate; as 
if A.B. and C. join in a promissory note payable to D. the£wife of A.; in 
this case, if the husband die in the life-time of his wife, then the right to sue 
vests in the wife; if, on the other hand, the wife die first, then the note vesta 
in the administrator of the wife, yet this does not create such a contingency 
as to make the instrument void as a note(A). 


(*) Rex v. Richards, Ross. & Ry. C. C. order, at six months notice , dated, &c. J. C. 

W8. or else If. B.” et per curiam y •* This is not a 

(y) Rex v. Randall, Russ. & Ry. C. C. 196, promissory note by this defendant within the 
(Chit. j. 838). statute of Anne. It operates differently a* to 

(y) Rex v. Randall, Russ. $i Ry. C C. 196, the two parlies. It is an absolute undertaking ! 

(Chit. j. 833.) on the part of J. C. to pay, and it is condition- J 


(*) Rex v . Randall, Russ. & Ry. C. C. al only on the part of the defendant, for he on- 
JW, (Chit j. 888) ; Ashby v. Ashby, S Moore dertakes to pay only in the event of J. C.’s not 
« P. 186, H. P.; Pot bier, pi. 81, puta thia very paying.” A rule fora nonsuit was made abso- 

Jute. See Wilkinson o. Lutwidge, Stra. 648, 

(a) Crutchley r. Mann, 1 Marsh. 81; 6 (Chit. j. 263). 

Tannt 529, (Chit. j. 908); Cratchley v. Cla- (/) Appleby r. Biddulph, Bui. N. P. 278, 

Knee, 2 Mauls & S. 90, (Chit. j. 895); Atwood cited 8 Mod. 863; 4 Vin. Ab. 240, pi. 16. An 
9. Griffin, Ryan & Mood. 42, 425, (Chit. j. action was brought on this note, “ I promise \o 

1*05). pay T- M. 50/. if my brother doth not pay it 

(b) Id. ibid. Atwood v. Griffin, Ryan & within six weeks,” and after verdict for the 

Mood. 425, (Cbit. j. 1300). plaintiff, the court arrested judgment, beoauee 

(c) Gray e. Milner, 3 Moore, 90; 8 Taunt, the maker was only to pay it upon a oontingen- 

ttt, (Chit j. 1022, 1052). cy. * 

(d) Rex v. Box, 6 Taunt 825, (Chit j. 941). ( g) Blanckenhagen v. Blundell, 2 Bar. & * 

. (f) Ferris v. Bond, 4 Bar. & Aid. 679, (Chit Aid. 417, <Chit j. 1054). 

j. 1110). The form of the note in this caee was (A) Richards t>. Richards, 2 B. & Ad. 447, 
*■»•* *• I, J, C. promise to pay to A. F. the ibb 456, (Chit j. 1548) ; anta , 28, note (r). 

" Ml- With lawful interest for the sams, or his 

31 
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[PART 1, 


l. Form The rule that a bill or note payable on contingency is invalid as such, 
and princi- extends also to cases where the bill or note is absolute on the face of it, 
■He* 0 ? m - but rendered contingent by a contemporaneous indorsement, or even by a 
Bills, written memorandum on a detached paper. As where a *note before it was 
Notes, &c. signed by the makers, was indorsed “ The within note is taken for security 
Contingent for all such balances as I. M. may happen to owe to T. L. and Co. notex- 
tending further than the within-named sum of 200/., but this note is to be in 
written force for six months, and no money liable to be called for sooner in any 
Memoran- case;” and in an action by the payees against one of the makers, Lord El- 
_ lenborough was of opinion, that as between the parties the instrument was 
L 141 J merely an agreement, and not a note, although he seemed to think that in 
the hands of a bona fide holder, who received it as a promissory note, it 
might possibly be considered valid as such(i). But an indorsement merely 
denoting the payee’s desire , and not an order or agreement that indulgence 
should be given, that will not qualify the tenor of the not e(fc). Again, 
where a note payable to Foster or order, and given for 25/., being the amount 
of the purchase-money for a quantity of fir belonging to Mr. Hartley, had, 
before it was signed, the following indorsement, u This note is given on con - 
dition , that if any dispute shall arise between Mr. H. and Lady W; respect- 
ing the fir, the note to be void:” it was held not to be a note payable at all 
events, but contingent; and that an indorsee could not recover against the 
maker (/). So in the instance before mentioned, where the note was given 

in respect of drafts borrowed of the plaintiff, Lord Ellenborough considered 
that the payment of the note was to depend on the payment of the drafts, 
and therefore contingent(m). But where on an action coming on to be tried 
at the assizes, an agreement in writing was entered into that the trial should 
be postponed till the next assizes, on the defendant undertaking to give the 
plaintiff a promissory note payable on demand, by way of security in case 
the plaintiff should recover a verdict, and to be given up if the plaintiff, the 
payee, should fail in that action, and the note was accordingly given, but 
after it was signed a memorandum was indorsed upon it, stating that the note 
was given upon the condition mentioned in the agreement; it was held, that 
this indorsement was to be considered as merely a marking of the note for 
the purpose of identification, and not as an incorporating of the agreement, 
bo as to render the note an agreement or a conditional promise (rt). 


By sepa- 
rate Mem- 
orandum. 


So although the memorandum be on a separate paper, yet if it were con- 


(i) Leeds r. Lancashire, 2 Cauipb. 205, 
(Chit. j. 775). But the back could not be 
looked at unless stamped; see next case and 
Sweeting v. Halse, 9 Bar. & Ores. 865; 4 
Mann. &, Ry. 287, (Chit. j. 1423); on/e, 122, 
note (a). 

Leeds v. Lancashire, 2 Camp. 205, (Chit, 
j. 776). The defendants Marriott and Ball gave 
a joint and several promissory note to the plain- 
tiffs for 200/. No time for payment was men- 
tioned in the note. On the back was written, 
" The within note is taken for security of all 
such balance* as James Marriott may happen to 
owe to Thomas Leeds & Co. not exceeding far- 
ther than the within sum of 200/. but this note 
to be in force for six months, and no money lia- 
ble to be oalled for sooner in any case." ‘This 
memorandum was written before the note was 
signed by the defendant or Ball. It appeared, 
jn an action upon this note, that, in the coarse 
0 f mercantile dealings, Marriott had become in- 


debted to the plamtHTs, and that on their re- 
fusing to deal with him any longer without some 
guarantee, the, above instrument, which the 
makers represented to be a note, was given. R 
was impressed with a promissory note stamp. 

Lord Ellenborough. ‘‘ As between the origi- 
nal parties this instrument is only an agreement, 
and not a note; in the bands of a bonhfid t 
holder, who received it as a promissory note, it 
might possibly be considered as such. The 
plaintiffs were nonsuited." A ad see R&Uie r. 
Sarell, l Dow. & Ry. N. P. C. 88. 

( k ) Stone v. Metcalfe, MS., and 1 Stark. 58; 
4. Camp. 217, (Chit. j. 943), post, 142,0- (r) i 
and see ante , 122. . 

(/) Hartley v. Wilkinson, 4 M. & 8. 25; 4 
Campb. 127, (Chit. j. 931). 

(m) Williamson r. Bennett, 2 Campb. 417, 
(Chit. j. 788) ; ante , 135, note (fc). 

(ft) Brill v. Crick, 1 Mes. & Weis. 282. 
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teroporaneous, it is admissible between the original parties and their repre- I. Fenn 
sentatives; as where there was a written stipulation to renew # on a separate *nj*princi- 
paper, it was considered that it qualified the liability, although it did not viti- JJ^s of* 111 " 
ate the instrument itself(e); and it should seem that an indorsee who has Bilk, 
notice of the stipulation at the time he takes the bill, will be equally bound Notes, 
by its terms (p). L J 


When the party means to avail himself of a binding written engagement to 8te l* to 
renew, he must take all the proper steps to obtain a renewal, or will loose n 

the advantage of the stipulation, and should therefore tender a proper fresh 
bill or note (q). 

It is also incumbent on a defendant, who relies on an indorsement on a, 
bill or note, or on a separate paper as qualifying and rendering contingent the 
absolute engagement on the face of the instrument, to have the same stamp- 
ed as a special agreement, for otherwise it cannot be read, and the plaintiff 
may succeed on the former, and the defendant be precluded from establish- 
ing his defence: as where the plaintiff proved a note absolute on the face of 
it, and there was on the back a memorandum attested by J. S. and it was 
urged by the defendant that he had a right to have such memorandum read 
as well as the note, without calling J. S.; but Lord Ellenborougb ruled oth- 
erwise, and upon J. S. being called, the defendant urged, that though un- 
stamped the endorsement might be read, because it made part of the note, 
and that neither of them could be read, because taken together they required 
an agreement stamp; but Lord Ellenborougb said, “ the plaintiff* is entitled 
to have the note read, having proved defendant’s hand-writing, but the in- 
dorsement may be an unconnected instrument. I have on one side a per- 
fect note, and on the other that which, if stamped, might have operated as a 
defeasance, but at which, for want of a stamp, I cannot Jook(r),” 

It seems now settled, that verbal evidence is not admissible to contradict Parol Evi- 
or vary an absolute engagement to pay money on the face of a bill or note, denc * ofa 
although as between the original parties evidence may be adduced to estab- 
lish a defence on the ground of total want of consideration, failure of it , or agreement 
illegality (a) . And if the instrument on the face of it purport to be an abso- to renew, 
lute engagement to pay money, no evidence of a verbal agreement made at ^bie adm,B ~ 
the same time , qualifying the liability to pay the bill, or of a verbal agreement 
at the time to renew or give indulgence, will he admissible to defeat the ac- 
tion on thle bill or note(l). 

(o) Bowerbank r. Monteiro, 4 Taunt 884, (/) FToare and others r. Graham, 3 Campb. 

(Chit j. 889); Steel r. Brndfiehl, 4 Taunt. 57, (Chit. j. 828). Indorsee against the payees 
(227, (Chit. j. 855); and Gibbon v. Scott, 2 of a promissory note. The defendants gave in 
Stark. R. 286, (Chit. j. 10P8). evidence that they had indorsed the note by 

(p) See the observations in Leeds v. Lanca- way of collateral security for certain advnnces 

•hire, 2 Cnmpb. 205; ante , 141, note (i). made by the plaint it)' to Messrs. Grill and Son, 

( q ) Gibbon v . Scott, 2 Stark. R. 286, (Chit, and the verbal condition of the defendant's in- 

j. 1008). dorsoment was, that the note should be renew- 

(r) Verdict for plaintiff; Stone r- Metcalfe, ed when it became due, to which the plaintiffs 
1 Stark. R. 63; 4 Campb. 217, (Chit. j. 943); ncceded, but that they afterwards demanded 
fla/e, 122; and see Brill r. Crick, 1 M. & W. payment instead of calling for a renewal. 

232, ante, 141, note (n). Lord Ellenborongh. “ I do not think lean 

(«) See observations in Ridout v. Bristow, 1 admit evidence of this sort; what is to become 
Tyrw. 84; 1 Cro. & J. 231, (Chit. j. 1518); of bills of exchange and promissory notes if 
ante, 69, note (k); Solly r. Ilinde, 2 C. M. & they may be cut down by a secret agreement 
Ros. 616; ante, 71, note (jo); and see ante, that they shall not be put in suit? The parol 
76, 81. condition is quite inconsistent with the written 

(1) Parol evidence is not admissible to show that a note, purporting to be absolute, wee to be 
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This is a general rule not confined to bills of exchange, but extends ^to 
all written contracts (ti) ; and the same law prevails in France with respect 
to bills where parol evidence is not admitted to extend or qualify the terms 
of those instruments (x). Therefore where a promissory note, on the fact 
of it, purported to be payable on demand, it was held that parol evidence 
was not admissible to show that at the time of making it, it was agreed 
that it should not be payable till after the decease of the te$tator(y)>; or un- 
til certain estates of the maker had been so)d(z), or until the payee should 
deliver up possession of certain premises(a), or should not be payable if the 


instrument. I will receive evidence that the 
note was indorsed to the plaintiffs as a trust, 
bnt the condition for a renewal entirely contra- 
dicts the instrument which the defendants have 
signed ; such on agreement rests in confidence 
and honour only, and is not an obligation of 
law. There may, after a bill is drawn, bo a 
binding promise fora valuable consideration to 
renew it when due, but if the promise is con- 
temporaneous with the drawing of the bill, the 
law will not enfoice it- This would b^ incor- 
porating with a written contract an incongru- 
oas parol conditiou, which is contrary to first 
principles * * The plaintiff, therefore had a ver- 
dict. The same point was decided in Campbell 
V, Hodgson, 1 Gow, R. 74. See Dowerhank 
v. Monteiro, 4 Taunt. 846, (Chit. j. 889); 
Hogg v. Snaith, 1 Tcunt. 347, (Chit. j. 751); 
Skin. 54; Phil, on Evid. 2d edit 433; and see 
1 Maule & S. 21; Stark, on Evid. Part II. 279. 

Dukes v. Dow, Sittings after Easter Term, 
1817, coram Gibbs, C. 5. Payee r. Maker of 
1 note for 13/. 8 s. 1 Od. payable nine months af- 
ter date. Defence and proof that defendant, at 
the time of giving the note, was charged in ex- 
ecution for a debt, and it was agreed between 
plaintiff and defendant, that the latter should 
be discharged on giving the note, and the plain- 
tiff verbally agreed at the time it was given that 
if it was not convenient to the defendant to pay 
the note at maturity the plaintiff would give him 
time, but had commenced this action contrary 
to such engagement. Gibbs, C. J. held, that 
such a parol contract collateral to the instru- 
ment could not be admitted in evidence to an- 
nul the very terms of the written contract, and 
defeat its obligation. 

Rawson and another v. Walker, 1 Stark. Rep. 
801, (Chit. j. 967). Action on a promissory 
note for 66/., payable on demand. Ld. Ellen- 
borough refused to admit parol evidence incon- 
sistent with the terms of the note; as that it 
was agreed between the plaintiff and defendant, 


that the defendant should not be called on to pay 
till a final dividend of a bankrupt’s estate should 
be made. 

And see the observations of Bayley, J. in 
Ridout r. Bristow, 1 Tyrw. Rep. 84; 1 Cr. k 
J. 231, (Chit. j. 1518); ante , 69, note(Ir). 
The following case of Usborn v. Larkin, on 
first view, would seem to be a contrary decision, 
hot it probably turned on the failure of con- 
sideration. 

Usborn v. Larkin, Guildhall, 19th October, 
1829, cor. Ix>rd Tenierden, C. J. Pollock and 
W ight man for plaintiff. Denman and Cress- 
well for defendant. Webster attorney for 
plaintiff. Action on a note payable two months 
after date. Lord Tenierden, C. J. admitted 
evidence of a parol agreement that the note 
should only be a security on a certain event 
which had not happened, and left it to the jory, 
on conflicting evidence, to say whether that 
was the agreement, but said that evidence of 
such a stipulation to cut down and defeat a 
written positive agreement, ought to be very 
strong and satisfactory. The jury found fortM 
plaintiff. But it will be observed that tbs evi- 
dence was received, because it tended to show 
a total failure of consideration, which always 
between the original parties affords a defence. 
See post, 819,(16). 

(m) Sugd. Vend. & Par. tit. Evidence; Phil, 
on Evid. 

(*) 1 Psrdess. 845, 482. 

(y) Woodbridgo r. Spooner, 8 B. & AL 221; 
1 Chit. Rep, 661, (Chit. j. 1078), 

(s) Free r. Hawkins, 8 Taunt 92; Holt, 
C. N. P. 556, (Chit. j. 1000). 

(a) Moseley r. Hanford, 10 B. & C. 729, 
(Chit j. 1493). In this case Alexander, C. B. 
before whom the cause was tried, received pa- 
rol evidence of the terms upon which the note 
was to become payable; the plaintiff, however, 
hud a verdict, and Denman afterwards moved 
for a new trial on the ground that the verdict 


payable only on condition. Farnham v. Ingham et al., 6 Verm. Rep. 114. 

X subsequent agreement by parol that a note may be paid in a different way than is'exprsssed 
in the note, if the agreement is performed, may be given in evidence in an action on the note. 
Ibid. 

Such agreement, made at the time the note was executed, is admissible in evidence. Ibid. 

Where the payee of a note, after it was duly made and delivered, gave it to the maker to 
keep, until certain acts to be done by the maker were performed, who subsequently refused to 
redeliver it to the payee, it was held, that the circumstances under which the note came to ths 
possession of the maker might be given in evidence in an action by the payee, to recover ths 
amount thereof. Gasloch v. Gerotner, 7 Wend. Rep. 198. 

^ The maker of a note may prove by parol that the payee, subsequent to the making of the 
note, agreed that payment might be made to a third persoo. Low t*. Treadwell, 8 FakfV 441. 

Parol evidence that a bill of exchange, absolute in its terms, was to be payable on t coatings#* 
ay, is inodmi—iMe. Cunninghein r. Ward well, Id. 466. } 
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uczH maker’s allowance under a commission against him should not be sufficient I. Form 
3 r sc to pay the amognt(6), or not payable till a final dividend of a bankrupt’s es- JjfiT’u-I 

. t :ss tale should have been made (c) ; and if a note be payable at nine months JJtet of**” - 

t u after date, parol # evidence of the holder’s agreement to give the maker time, Bills, 
ri;* if, at maturity, it was not convenient to pay, is inadmissible(d). So if a 

note be made payable fourteen days after date, parol evidence cannot be t 144 J 
given to show that it was not to be paid in case a verdict was obtained by 
the plaintiff in an action brought against other parties(e)(l). And the same 
rule applies to an indorsement in blank , in which case the indorser will not 
be allowed to prove that he had indorsed the note by way of collateral secu- v 

Kxiv rity for certain advances made by the indorsee (the plaintiff) to third per* 

* sons, and that plaintiff had agreed at the time to renew(/)(2). 
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was against the weight of evidence. Bat the 
coart intimated a doubt whether parol evidence 
could be given to restrain the effect of a prom- 
issory note absolute on the face of it, and refer- 
red to Woodbridge r. Spooner, S B. & Al. 233, 
as an authority to the contrary; and Parke, J. 
observed, that every bill or note imported two 
tbiogs — value received, and an engagement to 
pay the amount on certain specified terms; that 
evidence was admissible to deny the receipt of 
vatae, bat not to vary the engagement. Cur. 
ado. oult. 

Lord Tenterden, C. J. now delivered the 
judgment of the court, and, offer stating the 
facts of the case, proceeded as follows: — “When 
this application for a new trial was made, it 
occurred to the court that the evidence given 
on behalf of the defendant ought not to have 
been received, on the ground that evidence of 
an agreement that the note was not to be put 


in suit until a given event happened was not 
admissible,* the effect of it being to contradict 
by parol the note itself ; and upon consideration 
we are of opinion, thnt upon principle as well 
as authority that evidence was not admissible." 
Several cases to that effect are collected in Sel- 
wyn’s 9th ed. 394; Hoare v. Graham, 3 
Campb. 57, (Chit. j. 838); Free v. Hawkins, 8 
Taunt- 92, (Chit, j- 1080). Rule for a new tri- 
al refused. 

(b) Rawson t. Walker, 1 Stark. R. 36!, 
(Chit. j. 967); and Campbell v. Hodgson, 
Gow, C. N. P. 74, (Chit- j. 1053). 

( c ) Rawson v. Walker, 1 Stark. Rep. 361; 

see tupra. ' 

(d) Dukes v. Dow, ante , 148, note ( t ). 

(«) Foster v. Jolly, 1 Cro. M. & R. 703; 5 
Tyrw. 239, S. C. 

(/) Iloare and others v. Graham, 3 Campb. 
57; ante t 142, note (f). 


(1) In assumpsit upon a promissory note against one of the makers, it was held to be compe- 
tent to the defendant to show, by parol evidence, that he was only a surety, and that the plain- 
tiff, knowing the fact, bad so conducted with the notes as to discharge him. Bank v. Kent, 4 
New Hamp. Rep. 221. 

Parol evidence is inadmissible to contradict, vary or explain a written contract, or show it 
different from what it purports to be. Bradley r. Anderson, 6 Verm. Rep. 152. 

If A. as payee of a promissory note, sue B. as maker of the same, B. snail not be permitted 
to give parol evidence of facts, which amount only to an innocent mistake in A. in writing the 
note, to prevent A.’s recovery; nor shall B. give parol evidence of such facts under the false 
pretence that they show fraud in A. in writing the note. Ibid. 

Where usury is alleged, h may be proved by parol; and then by the like evidence, the writ- 
ten instruments of the contract may be contradicted or varied. Fenwick «. Ratliff’s repr’s., 6 
Monroe's Rep. 156. 

At the bottom of a promissory note on demand, was written the memorandum, “ ooe half pay- 
able in 12 mouths, the balance in 24 months." Held that it was competent to either party to the 
note to prove by parol evidence the time when, the person by whom, and the circumstances under 
which the memorandum was affixed to the note. Hey wood r. Perrin, 10 Pick. Rep. 228. 

8uch memorandum being proved to have been affixed to the note before it was delivered to the 
promisee, and so constitnting a part of the contract, it was held, that the contract was to be con- 
strued according to the written terms; and that parol evidence to show that the stipulation for a 
term of credit was provisional, namely, if the promisor should remain solvent, was inadmissible. 
Ib. “ , 

It was also held, that there was not such a repugnance between the memorandum and the 
words “ on demand," as would invalidate the contract, but that the memorandum limited the 
generality of those words. Ib. 

In an action by the payee against the maker of a negotiable note in common form, the defend- 
ant cannot give in evidence, by way of defence, a parol agreement, that upon his giving a deed 
of real estate to the plaintiff, the note should be given up. Spring v. Lovett, 11 Pick. 417. 

(2) Evidence of a parol agreement which would vary the effect of the indorsement not ad 
miasible. Dupoy v. Gray, 1 Minor’s Alabama Rep. 357. 

If A. execute to B. his promissory note, and C. indorse his name in blank on the same, parol 
evidence is admissible to snow the understanding that C. was to be the holder only collaterally. 
Borrows v. Lane et al., 6 Verm. Rep. 161. 


Digitized by Tooele 



144 


FORM AND REQUISITES OF 


[PART I. 


I. Form However, it has been decided that a verbal agreement to renew, founded 
and princi- on adequate consideration, and made after a bill or note has been given or 
indorsed, is admissible in evidence, and will be binding(g) (1) ; and it has 
Hill*, been decided, that if the indorsee of a bill verbally agree, at the time of his 
Note*, &«. discounting the same, not to sue the drawer in the event of non-payment of 
Effect of a the acceptor, he is bound by that agreement, and cannot afterwards sue 
subsequent ( J ra \ver(/l) . 

Agreement ' 

to renew. 

No Action Consequences of informality. If the bill or note be insufficient in its ori- 
thereon as ginal formation in either of these respects, or be rendered contingent by a 
a Bill or w ritten memorandum, it will not become valid by any subsequent occurrence 
Considera- rendering the payment no longer contingent, but certain, as to the amount(i); 
tion must and consequently the same cannot be effectually declared upon as a bill 
be proved. or no tc even between the original parties(fc); and though it may in some 
cases be declared upon as an agreement, yet it cannot be produced in evi- 
dence, unless stamped as a special agreement(/) ; and even if stamped, the 
consideration on which it was given must, in general, be alleged and prov- 
Cnnnoi be ed(m). Another consequence is, that so defective a bill or note cannot 

der'uCom” P rove( ^ a8 suc ^ un( ^ cr a commission of bankruptcy (n). 
mission 0 ™* But although the .bill cannot be sued or acted upon as such , the payee may 
nevertheless sue the acceptor for money had and receied. As where the 
bill was, u Please to pay Messrs. Maber and Kentish or order 195/. 145. 
10 d. out of the produce of goods you have of mine now lying at Gibraltar, 
Barbary, and Leghorn, as soon as the same shall have come into your hands, 
after discharging the present acceptances,” and which bill was accepted in 
these words, u I agree to conform to this order Moses Massias.” De Grey, 
Ch. .T., Gould, Blackstone, and Nares, Js. held, that the payees were en- 
titled to sue the acceptor for money had and received to their use, and that 
having accepted the bill, the acceptor was not at liberty to show as a defence 
[ *145 ] that he was *overdrawn(o) . So a bilPpayable out of a particular fund, when 
accepted, operates as an equitable assignment , and will enable the holder, at 
least in bankruptcy, to claim on the acceptor (p). 


(g) See the observations of Lord Ellenbo- 
rough in Hoare v. Graham, 3 Cnmpb. 57 ; ante, 
142, note (t). See Phil, on Evid. as to effect 
of subsequent alteration, &c. 

(k) Pike r. Sweet, Danson Si Lloyd Rep. 
159, (Chit. j. 1410) ; see post. 

(i) Hill v. Halford, in error, 2 B. & P. 413; 
(Chit. j. #57); ante , 135, note(i); Colehan v. 
Cooke, Willes, 399, (Chit. j. 299); ante, 136; 
Kingston v. Long, ante, 134, note ( y ). 

( k ) Carlos v. Fancourt, 5 T. R. 495; ante, 
138, note(e); Manwaring r. Newman, 2 B. & 
P. 123, (Chit. j.'623); Alves t?. Hodgson, 7 T. 
R. 243, (Chit. j. 584). 

(/) Manwaring u. Newman, 2 B. & P. 125; 
Firbank v. Bell, 1 B. & Al. 36; Butts v. Swan, 


2 B. & B. 79; 4 Moore, 484, (Chit. j. 1094); 
Jones t>. Simpson, 2 B. & C. 8 IS; 3D. & R. 
545, S. L\, (Chit. j. 1189) ; ante, 142. 

(m) Leeds v. Lancashire, 2 Campb. 205; 
ante, 141, note ( t). 

(n) Ex parte Adoev, Cowp. 460; Ex parte 
Tootel, 4 Vc% 372, (Chit. j. 595); Ex parte 
Minot, 14 Ves. 198; Ex parte Barker,^ Ves. 
ItO; In re Barrington, 2 Sch. & Lef. 112, 
(Chit. j. 697); Clnvton r. Gosling, 5 B, & C 
360; 9 I). & R. 1 10, S. C. (Chit. j. 1287); 
post, tit. Bankruptcy. 

(o) Mu her r. Massias, 2 Bla. Rep. 1072. 

(p) Ex parte Kirk, 1 Atk. 109; see Craw- 
foot r. Gurney, 2 Moore, 473; 9 Bing. 372, S. 
C. ; ante , 180, note (o). 


Parol testimony is admissible to prove the sale and transfer of a note payuble to order, without 
indorsement or written transfer. Hughes t\ Harrison el. al., 2 Miller’s Louisiana Rep 90. 

(1) ^ After a promissory note discounted by a bank had become due, the bank, upon the 
maker’s application for a renewal, endorsed on the wrapper of the note the words ** renewed for 
three months’* and the maker paid the interest in advance, but the note was retained by the 
bank and no new note given. It was held that this endorsement did not become a part of the 
note; and that the bank was not thereby disabled from commencing an action upon the note be- 
fore the expiration of three months. Central Bank r. Willard, 17 Pick 150. } 
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With respect to the original parties, this objection may only affect the I. Form 
form of the remedy a3 between them, but the consequences may be substan- an<1 P r ««j - 
. tial and fatal as regards an indorsee or holder; for as so defective an instru- of* 1111 " 
ment is not negotiable, the indorsee can neither sue(f) nor prove(r) upon it, Bills, 
and he has no remedy thereon, and can only proceed against his immediate Nolea * &c. 
debtor for the recovery of the debt on account of which the transfer was Conse- 

made. ?nformali- f 

But although the instrument referred to may be thus inoperative as a bill ty. 
or note, yet if for the payment of money they are nevertheless, by the terms 
of the Stamp Act, liable to the stamp duties as valid bills or notes are(s); 
and where they are for the payment of money, and yet constitute special 
agreements, it should seem that thejr must be stamped as well with a bill 
stamp as also with an agreement stamp, in which case they may be declared 
on specially as between the original parties(/); and in some cases they may 
be given in evidence under the count upon an account stated (u). 

II. Their Parts and Particular Requisites. 

Besides these principal qualities which bills of exchange must possess, n. Their 
there are certain other matters proper to be attended to in the formation of 
them: These are, / fl r Re^ui- 

1. That in most cases the instrument be properly stamped. sites. 

2. That it be properly dated as to place. 

3. That it be properly dated as to time of making. 

4. That the sum to be paid be correctly superscribed. 

5. That the time of payment be distinctly stated. 

6. That the place of* payment be in some cases stated in the body or at 
the foot. 

7. That an order or request to pay be inserted. 

8. That in the case of a foreign bill drawn in sets, each set contain a pro- 
viso that it shall only be payable in case the others are not paid. 

9. That it clearly express to whom the bill is to be payable. 

10. That where the instrument is intended to be negotiable there be words 
inserted, giving the power of transfer. 

11. That the money to be paid be distinctly and intelligibly expressed in 
the body of the bill, and in certain cases that it be above a certain amount. 

12. That in certain cases value received be inserted. 

13. That it state to whose account the payment is to be placed. 

14. That under particular circumstances a bill state whether it is to be 
paid with or without further advice. 

15. That the drawer’s name be clearly signed. 

*16. That the bill be properly addressed to the drawee. r #145 i 

17. That where the bill is to be paid at a certain place, that place be L 
properly described at the foot or in the body. 


(q) Ante, 144. 

(r) See the cases in note ( n ), ante , 144. 

( 1 ) See 66 Geo. 3, c. 184, Schedule, tit. 

Bills of Exchange, and tit. Promissory Notes, 
ante, 106, 109; and see Chitty on Stamps, 
141, 209. 

(t) Black enhagen v. Blundell, 2 Bar. Si 
Aid. 419, (Chit. j. 1054); Smith v. Nightin- 
gale, 2 Stark. 376, (Chit. j. 1030) ; ted quaere, 
see Davies v. Williamson, 2 Perry & Dav. 266, 
ante, 186, note(o), where Coleridge, J. said. 


that although there may be a case in which an in- 
strument may operate both as a note and as an 
agreement, yet as it would be highly inconve- 
nient to make two stamps necessary, the stamp 
should be selected according to tfcie governing 
character of the document. 

( v ) Barlow v. Broadhurst, 4 Moore, 471, 
(Chit. j. 1083); Davies v. Williamson, 2 P. & 
D. 266, ante, 136, note(o); see the eases, 
poet. Part II. Ch. n. tit. Declaration. 
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PAMT I. 


II. Their 
Parts and 
particular 
Requisite*. 


18. That where a third person is to be referred to by the holder on de- 
fault of acceptance or payment, the usual words u au btsain chez Mum. 
,” or equivalent words be inserted. 

19. That where the drawer wishes the bill not to be protested in case of 
dishonour, u retour fans protet ,” or some equivalent words be subscribed. 

20. That if any words of qualification as to amount of re-exchange are 
intended, they be explicitly stated; and 

21. That if it is intended to have a witness there be no ambiguity in sign- 
ing his name. 

The better mode of considering each of these matters will be by present- 
ing the reader with the usual forms of a Foreign and Inland Bill of Exchange, 
and of a Check and Promissory Note, and Country Banker’s Note, and then 
considering the various parts of each in their natural order, and the legal 
effect, and with some observations for the use of mercantile students. 


FORM of a FOREIGN BILL. 

Forms of Mo. 

Bills, 2* 8 4 

Checks, London, 1st January , 1840, 

Notes, and , 5 


I. O. U. 


I 

Stamp 


Exchange for 10,000 Litre* Tournoises. 

6 


At two usance* (or “ at after sight” or “ at after date, at Versatile*,") 

7 8 

pay this my first Bill of Exchange (second and third of the same tenor and dot* 
9 10 11 

not paid) to Meters . , or order (“ or bearer”) Ten Thousand Litres Tour noises, 

12 13 14 

value received of them, and place the same to account, as per advice from 

16 ) 16 

To Messrs. ,‘ in Paris, S JAMES OA TLAMD . 

17 ) 

payable at Versailles. 

•• Au besoin chez Messrs. 


18 


19 

" “Retour sans prottt.' 

20 

• Re-exchange, interest, and expenses , not to exceed £ .** 


21 


Witness, James Atkinson. 


FORM OF AN INLAND BILL. 


4 

£100 


1 

Stamp. 

12 

ceived. 


6 

Two Months after date (or 
7 9 

after sight,”) pay Mr. 


16 


To Mr. 


Bristol, payable 


-, Merchant ,) 


2 3 

London, 1st January, 1840. 

“ at sight,” or “ on demand,” or ** at *days 

10 11 

— , or order. One Hundred Pounds, for value re- 


lb 

SAMUEL SKIMMER. 


FORM OF A BILL UNDER FIVE POUNDS. 

As prescribed by Stat. 17 Geo. III. c. 30, Schedule No. 2. 

[Here insert the place, day, month, and year, when and where made.] 

A. B . of , or his order, Ike sum 

C. D. 

& To E. F. of - . > 

Witness, O. H. - 5 


<f 


Twenty-one days after date pay 
-, value received by 


• The Figure* refer to the part* of the obaenrations in the following page* of this Chapter. 
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FORM or A CHECK. 


06 ) 

Mturt. 

7 9 10 II 

Pay jS. B. or btartr, Tuxnty Pound*. 

( 4 ) 1 

£20 0 0 


(*) ( 3 . 5 ) 

London, 1 it January, 1840. 


II. Heir 
Parte and 
particular 
Requisite* 


PROMISSORY NOTE. 


1* Two Months after date I promise to pay Messrs , 

Stamp. Pounds , for value received . 


London, 1st January , 1840. 
rs , , or order , Fifty 


COUNTRY BANKER’S NOTE. 

Norwich , lil January , 1840. 

1* | We promise to pay the Bearer on demand Five Pounds , here or at 

; Messrs . , Bankers, London . 

For B- C. and Co • 

__ __ A, B. 

FORM or I. O. U. 


I. O. U. Twenty Pounds . Dated this 1#/ January , 1840. 


(1) — With respect to the stamp to be impressed on a bill or note, and ist8tamp. 
tne exceptions in favour of certain checks on bankers, Bank of England 
notes, and bankers’ notes, we have already devoted a Chapter to the con- 
sideration of the subject (t?). 


(2) — In France there is a local law that a bill must be drawn at one place 2dly. Place 
upon another, the very object of bills being to carry into execution the pre- where 
vious contract of exchange, which is to pay money at a distant place from mado * 
the residence of the drawer. And in that country the place of drawing must 
be correctly stated, or certain inconveniences will result (to). But in general y 
in Great Britain and Ireland the place of date in a stamped bill or note is 
not material. It is proper, however, in all cases to superscribe the name of 
the place where the bill is really made, and when the drawer is not a person 
well known in the commercial world, it is advisable for him to mention the 
number of his house, and the street in which he resides, in order that the 
holder may be the better enabled to find him out, in case his responsibility 
is doubted, or in case acceptance or payment should be refused by the draw- 
ee(l). Where the bill or note is described 88 drawn generally at a place, 

(v) See ante, Ch. IV. 

(to) 1 PardeM. 382, 346, 348, 349, “ De la remise d’un lieu sur un autre." 


(1) A note being dated at a particular place, it is not, therefore, payable at that place alone; 
and if the maker cannot be found at such place, the holder will be bound to enquire elsewhere. 
Gilpin v. Hard, 8 M’Cord, 894. If the place of payment of a note be designated in a memo- 
random at the bottom; or if to the acceptance of & bill, a particular place of payment be added, 
with the assent of the bolder; such memorandum or qualification becomes part of tho contract. 
22 
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FORM AND REQUISITE! OF 


[TART I. 


II. Their 
Parts and 
particular 
Requisites 


as at 44 Manchester (x)^ or 44 London (y),” without a more definite descrip- 
tion, it will suffice to direct a notice of dishonour to the drawer or maker at 
such place generally ; though it would not be sufficient *as against the in- 
dorser^). According to the form in the schedule contained in the 17 Geo. 
3, c. 30, in certain cases where bills are under 5 /. it is absolutely necessary 
to insert the true name of the place where they are made; and if this be not 
[ *148 ] observed in a check on a banker, it will not be exempt from the stamp du- 
ties imposed by the 55 Geo. 3, c. 184, and the prior acts(a). We have 
already seen some recent important provisions relative to banking establish- 
ments exceeding six in number, making bills and other negotiable securities 
upwards of sixty-five miles from London (6). 


Place 

where 

made. 


8dl Date (®) — As l ^ e * imc tf ^ ien a ^ll is to become due is generally regulated by the 

or Time of time when it was made, the date of the instrument ought to be clearly ex- 
Drawing. pressed(c), and although it is the common practice to write the date in fig- 
ures, yet, in order to prevent intentional or accidental alteration, which may 
invalidate the instrument, even in the hands of an innocent holder (d), it may 
be advisable to write the date at full length in words. It has been expressly 
enacted, that it shall not be lawful for any banker or other person to issue 
any promissory note for the payment of money to the bearer ob demand, 
and which are re-issuable, liable to any of the duties imposed by the act, 
with the date printed therein, under a penalty of 50/. (c). There is no legal 
objection to a bill being dated on a Sunday (/) ; and an indorsee may recov- 
er against the acceptor of a bill dated on a Sunday, when there is no evi- 
dence that the bill was accepted on that day, and even if it had been actual- 
ly accepted on that day, it seems that it would have been binding(g). It 
has been considered that the date of a bill or note is primd facie evidence of 
its having been made on the day of the date (h) (1) ; but that doctrine was after- 
wards over-ruled, as far as respects any questions between third persons (i). 
A date, however, is not, in general, essential to the validity of a bill, for 
where a bill has no date, the time, if necessary to be inquired into, will be 


(x) Mann v. Moors, Rv. & Mo. 219, (Chit, 
j. 1260). 

(y) Clarke v. Sharpe, 3 M & W. 166; 1 
Horn & Hnrl. 35, S. C. 

( z ) Walter v. Haynes, Ry. & Mo. 149, (Chit 
j. 1227). 

(а) Ante, 106, note(x). 

(б) Ante, 15, 16. 

(c) Beawes, pi. 3; Mar. 2d ed. 61; Pardee- 
■us, conra de Droit Commercial, 1 tom. 332, 
346, 348. As to the terms “ usual date,” see 
Laing t>. Barclay, 1 B. & C. 398 ; 2 D. & R. 
580, (Chit. j. 1170), poet , 162. 

(d) Master v. Miller, 4 T. R. 320, (Chit. j. 
482, 490) ; when not, see Upstone v. M archant, 
3 B. & C. 10; 8 D. & R. 199, (Chit. j. 1182). 

(e) 55 Geo. 3, c. 184, s. 19. 

(f) Drury v. De Fontaine, l Taunt. 131; 
Begbie v. Levy, 1 Tyrw. R. 180; 1 Cromp. & 


J. 190, (Chit. j. 1516). 

(g) Begbie t\ Levy, supra . 

(A) Taylor v . Kinlock, 1 Stark. 175, (Chit 
j. 951 ). The date upon a promissory note made 
by a bankrupt, of a time antecedent to an act 
of bankruptcy, is primA facie evidence to show 
that the note existed before the act of bankrupt- 
cy was committed, so as to establish a petition- 
ing creditor's debt in an action by the assignees. 
See also Obbard r. Beetham, Mo. & M. 486, 
(Chit. j. 1490) ; poet, Part II. Cb. VIII. Ui. 
Bankruptcy. But see next note. 

(t) Stark. Evid. 161; and see 2 Stark. R. 
594; Rose v. Rowcroft, 4 Camp. 246, (Chit. j. 
949); Cowio t\ Harris, Mood. & M, 141; 
Wright r. Lainson, 2 M. & W. 739; 6 Dowl. 
146, S. C. ; poet, Part II. Ch. VIU. s. iii. Bank - 
ruptcy. 


Tuckennan v. Hartwell, 8 Greenl. Rep. 147. And if only the name of the place be written at 
the bottom of the note or bill, the jury may determine when* by whom, and for what purpose it 
was placed there. Id. 

* (l) •{ Anderson v. Weston, 8 Scott, 588. }> 
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computed from the day it was issued(Jfc) or niade(/) ; and if a bill of exchange 
be made payable two months after date, and no date be expressed, the court 
will # intend it to be payable two months after "the day on which it was 
made(m). A check , if post-dated and not stamped, we have seen is inval- 
id(n); and though it has been decided that a bill of exchange may be post- 
dated^) (1), and a bill or note be dated forward, of a day not arrived, and any 
of the parties die before that day, such death will be no bar to a bona fide 
holder(p): yet we have seen that this cannot be done so as to postpone the 

S rment for more than two months or sixty days from the time it is issued, 
ess the increased duty be paid (9). However, as the amount of the stamp 
is regulated by the date expressed thereon, we have seen that post-dating a 
bill will not invalidate it in the hands of a bona fide holder (r). By the stat- 
ute 17 Geo. 3, c. 30(a), however, it is enacted, that all bills of exchange, 
or drafts in writing, being negotiable or transferable for the payment of twen- 
ty shillings, or any sum of money above that sum, and less than five pounds, 
or on which twenty shillings, or above that sum, and less than five pounds, 
shall remain undischarged, shall bear date before or at the time of drawing 
or issuing thereof, and not on any day subsequent thereto. A mere omis- 
sion or mistake of date may be inserted or corrected without invalidating the 
instrument, as where an agent of drawer and acceptor discovered that a bill 
was improperly dated A. D. 1822, and altered it to A. D. 1823, and the 
plaintiff recovered (/). The law in France as to the date of a bill appears 
much to resemble that in this country (u) (2). 


If. Their 
Parts and 
particular 
Requisites. 

Date or 
Time of 
Drawing. 

[*149] 


(A) Armit v . Breame, 2 Ld. Ravin. 1076, 
1082. An award which directed Uie removal 
of some scaffolds within 58 days from the date 
of the award, had no date; an objection being 
taken upon this ground, the court said the time 
was to be computed from the delivery. See al- 
so De la Courtier v. Bellamy, 2 Show. 422, 
(Chit. j. 167); post , 149, note (in ) ; Goddard’s 
Case, 2 Co. 5 a; Sel. N. P. 9th ed. 316; Bac. 
Ab. Leases, (I 1); Com. Dig. Fait, (B 3); 4 
B. & C. 908. 

(/) Giles v. Bourne, 6 Maule & S. 73; 2 


fenduut. Exception, that the date of the bill 
was not set forth. The court said that they 
would intend the date of the bill from the draw- 
ing of it See also Hague v. French, 3 B.k 
P. 173,8 P. (Chit. j. 662). See post 820 ( 16.) 

(n) Ante , 119. 

(o) Passmore r. North, 13 East, 517, (Chit, 
j. 829). 

{p) Id . Ibid. 

( q ) Ante , 103, 104, and 55 Geo. 3 , e. 

1 84, s. 12; see Upstonc r. Merchant, 2 B. & 
C. 110; 3 D. & R. 199, (Chit. j. 1182); Pea- 


Cbit. Rep. 300, (Chit. j. 982). The plaintiff' cock v. Murrell, 2 Stark. C. N. P. 553, (Chit, 
declared that J. T. on the 22d February, 1816, j. 1077); 2 Chit. Rep. 121, 123, 123. 


made bis bill of exchange, and thereby required 
defendant, four months after date, to pay at 
Messrs. V. and Co. Lombard-street, &c. On 
demurrer assigning for cause that the bill was 
payable four mootos after date, but no date was 
assigned to the bill, it was held the declaration 
was good, for it shall be intended that it was 
dated on the day when it was made. 

(m) De la Courtier v . Bellamy, 2 Show. 422, 
(Chit. j. 167). Case on a foreign bill of ex- 
change, payable at double usance from the date 
and it was alleged that the party beyond the 
sea drew the bill on a certain day, and that the 
•ame was presented to and accepted by the de- 


(r) Id. Ibid. 

(*) This act is now in full force, see 7 Geo. 
4 , c. 6. It was made perpetual by 27 Geo. 8, 
c. 16. By 7 Geo. 4, 6. 6, s. 9, the offender 
against this provision would be subject to 20/. 
penalty. See also sec. 2, of 17 Geo. 3. 

(/) Brut! v. Picard, Ry. & Mood. 39, (Chit 
j. 1205). 

(u) 1 Pardess. 848, “ Vindication do jo or,** 
the true date is there required, because it tends 
to establish whether or not, at the time of draw- 
ing, the drawer was on the point of insolvency, 
which allowing ante-dating might conceal. 


(1) A note pout-dated and neqoeiated before the day of its date, is recoverable by the indor- 
see; its transfer before tbe day of its date affords no caase of suspicion so as to put the indorsee 
on inquiry and subject him to the equities existing between tho original partiea. Brewster v. 
McCardel, 8 Wend. Rep. 478. 

(2) Notes made or first delivered after the time they bear date are valid only from the day of 
delivery, and are to be considered as drawn on that day. Dansing v. Gaine, &c. 2 John. Rep. 
900. 

And if a statute has made notes of a particular description illegal jf issued after a particular 
time, it is competent for the maker to prove that a note was antet-dated to 'trade the statute. 
Bayley v. Taber, 5 Maas. Rep. 286. 
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II Their (4) — There is no absolute necessity for the superscription of the sum for 

Parts and which the bill is payable, provided it be mentioned in the body of the bill, 
particular but t be superscription will aid an omission in the body (a:); and it is the ad* 
equuntes. ^ Beawes (y), that the sum payable be expressed so distinctly both in 
oertcrip- 11 ” wor ^ s anc * fi§ ures > that no exception can be taken to the instrument; and it is 
Son of the now the usual mode to superscribe the sum payable in figures at the head of 
Sam Pays- the instrument, and in words in the body of it. If there be a discrepancy 
b,e * between the sum in the body of the *bill and the superscription, the former 
[ *150 J w jy p r evail(z). In drawing a check on a banker, the sura is generally sub* 
scribed. We shall hereafter notice the amount of the sum(a). 

fithiy. ( 5 ) — By a French ordinance, it was required that bills of exchange made 

Payment * n 'hat country should express the time when they were to be paid , or other- 
wise they would be invalid (6); and this may be, 1st, at sight (meaning ia 
that country at the instant of presentment) ; 2dly at the expiration of a speci- 
fied number of days, weeks, months or usances after sight , which begin to 
run from the time of acceptance or refusal; or, 3dly, at a fixed day of the 
month, or a fixed feast, civil or religious; or 4thly, at a fair , when payment 
is to be made the day before the last day thereof; or 5thly, at the expiration 
of a certain number of days, weeks, months, or usances afterdate , and which 
commence the day after the date. There is no positive regulation affecting 
bills in this country as to the time when they may be made payable. They 
would be valid, although no time be mentioned in them, and would operate, 
as in the case of a check on a banker, as payable on demand (c)(1). It is 
advisable, in all cases, to express the time of payment as clearly and intelli- 
gibly as possible(d), and it is therefore usual to write it in words, particularly 
as they are less subject to alteration than figures; and where a bill is drawn 
in one country using one style, and payable in a country using another, it is 
said that the drawer sometimes makes the date both according to the old and 
newstyle(c). 

With respect to the time when payment is to be made, it depends entirely 
on the agreement of the parties, and there is no limitation in point of law, 


Y 


(x) Elliot’s case, 2 East’s P. C. 951, on an 
indictment for forging tho following note:— 

No. 17. 73. 

1 promise to pay Mr. I. C. or bearer on de- 
mand, the sum of fifty 

London, 20 Jane, 1795. 

£ Fifty For Governor and Company 

of the Bank of England. 
Entered C. Blewart . Thos. Thompson . 

The forgery being proved, it was urged for 
the defendant, that this was not a note for fifty 
pounds, as the word “ pounds” was not insert- 
ed, and judgment was respited for the opinion 
of the judges, who all agreed that the “.Cfifty” 
in the margin removed every doubt, and show- 
ed that the fifty in the body of the note was in- 
tended for pounds. But noto, in this case the 


sum in the margin was looked at in ordar to 
■how the intention of the party in uttering tha 
note, and not to show the meaning of the noto 
itself. See Per Tindal, C. J., in Saunderson 
v. Piper, 5 Bing. N. C. 425, 431; 7 Scott, 403, 
S. C. 

(y)] Beawes, tit. Bills of Exchange, pi. 3» 
Marins, 189. 

(r) Beawes, pi. 193; Marius, 2d ed. 138* 
189; Saunderson v. Piper, 5 Bing. N. C. 425; 
7 Scott, 409, S. C. post , 1 60, note (r). 

(a) Pont % 159, Sum Payable. 

( b j Poth.pl. 16,82; Pardettus, Droit Com- 
mercial, l tom. 346, 352. 

(e) Boehm o. Sterling, 7 T*R. 427, (Chit 
j 593) ; Whitlock v. Underwood, 2 Bar. & C. 
157; 3 D. & R. 356, (Chit. j. 1188). 

( d) Beawes, pi. 8. 

(•) Kyd, 8; Mar. 91. 


A note may for honest purposes be dated as of a day antecedent to that on which it was really 
made. Richter v . Seim, 8 Serg. & Rawls, 425. 

If indorsers commit a promissory note to the maker* with a blank for the date, they thereby 
authorise him to fill the blank with what he pleases. Mitchell v. Culver, 7 Cowan, 886. See 
Mechanics’ and Farmers* Bank t>. Schuyler, 7 Cowen, 887, note (a). 

( 1 ) ^ Burthe n. Donaldson, 15 Louis. Rep. 882. } 
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though the payment mast not be contingent (/). But by the 17th Geo. 3, II. Their 
c. 30, negotiable bills and drafts under 5/. of the description above-mention- 
ed must be payable within twenty-one days after the day of the date thereof. Seqaiitee. 
The operation of this act was suspended with respect to drafts, &c. payable ^ 
to bearer on demand, by the statute 37 Geo. 3, c. 32, and other subsequent Payment, 
acts, until the late act of 7 Geo. 4, c. 6, which, by repealing these, renewed 
such operation except upon bills and drafts, &c. under 51. stamped before 
the 5th September, 1826, and except upon Bank of England notes under 51. 
made and dated before 10th October, 1826. Now, therefore, by the 7 Geo. 

4, c. 6, in conjunction with the 17 Geo. 3, no bill, draft, or other negotia- 
ble instruments or Bank of England note under 51. can be made or negoti- 
ated if it be payable to bearer on demand , (except it be a bill, &c. stamped 
before the 5th February, 1826, and these only till 5th of April, 1829,) or a 
Bank of England note made and dated before the 10th October, 1826, and 
after the 5th of April, 1829, no Bank of England note under 51. can be ne- 
gotiated if it be payable to bearer on demand(^). The 9 Geo. 4, c. 65, 
also restrains, under a penalty of 20/., the negotiation in England of bills and 
notes, &c. under 5L or on which less than 5/ . shall remain undischarged, 
payable to bearer on demand, made and issued in Scotland or Ireland, or 
elsewhere out of England (A). 

# Foreign bills are frequently drawn payable at usance or usances , but f # 151 ] 
they, like inland bills, may be drawn payable at sight, or at days, weeks, 
months, or years, after sight or date, or on demand: bills, however, are very 
seldom drawn payable on demand; but usually, when it is intended they 
should be payable immediately, are drawn payable at sight. If drawn at 
sight, the drawer of a foreign bill should express that it is payable accord- 
ing to the course of exchange at the time of making it(t); for otherwise, it 
seems, that the drawee must pay according to the exchange of the day when 
he has sight of the bill. 

A note payable generally is payable on demand^') (1); and it has been 

recently determined that a banker’s deposit note, “for £ payable with 

interest, at the rate of SI. per cent, to the day of acceptance,” is a note pay- 
able at sight , and need not be left with the maker for acceptance (A). 

Checks on bankers very seldom express any time when they are to be 
paid, and consequently, as will be seen hereafter, are dcmandable immediate- 
ly they are delivered to the payee or bearer(Z), and they are excepted out 
of the provisions of the 7 Geo. 4, c. 6 and 9 Geo. 4, c. 65 (m). 

However, with respect to the time when a bill drawn payable in either of 

(/) See the cases, ante % 134, &c. If a bill (/) Whitlock r. Underwood, 2 Bar. & C. 
of exchange be made payable at ever so distant 157; 3 D. & R. 356, (Chit j. 1183); ante , 

* day, if it be a day that must come, it is no 116. 

objection to the bill. Per Willes, C. J. in (k) Sutton r. Toomer, 7 Bar. & C. 416; 1 
Colehan t>. Cooke, Willea, 896, (Chit. j. 298). M. & R. 125, (Chit. j. 1852); ante , 117. 

( g ) Penalty 20/.; see these acts, Chit Stat. (/) Down r. Hailing, 4 Bar. & C. 233; 6 

121, 122. D. & R. 455; 2 C. & P. 11, (Chit. j. 1262); 

( h ) See the act Chit. & H. Stat. 77. poet , Chap. XI. 

(t) ** Enespecesau coursde ce jour;” Poth. (m) 7 Geo. 4, c. 6, s. 9, and 9 Geo. 4, c. 
pi. 174. 65, s. 4. 


(1) Thompson r. Ketcham, S John. Rep. 189. Bacon v. Page, 1 Conn. Rep. 404. Cran- 
mar v . Harrison, 2 M*Cord’s Rep 246. 

■{ Gaylord v. Van Loan, 15 Wend. 308; Gordon v. Preston, Wright, 341; Me Lure r. Long- 
worth, Idem, 582. A note payable “ on demand, with interest after six months,** is due pre- 
sently: the “six months** applying to the interest and not to the principal. Rice v. West, 2 
Fairt 328, And a note in a similar form, with the words “ on demand** erased, bnt still legible, 
was held not to be due until after the lapse of the number of months mentioned. Hobart v. 
Dodge, 1 Fairf. 156. 
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Place of 
Payment. 


1*152 


these ways becomes due , the reader is referred to that part of the work which 
treats of the presentment for payrnent(n). 

(6) — It has been laid down, that in all cases the drawer ought to name 
the place of payment, either in the body or subscription of the bill(o); but 
this is not essential, and in general the drawer merely subscribes the address 
to the drawee, without pointing out any place of payment, and then the bill 
is considered payable and to be presented at the residence of the drawee at 
the time the bill was made, or to him personally any where (p). But the 
drawer may prescribe a particular place of payment, and make the payment 
there part of the contract, as where he intends it to be made at a place 
where the drawee does not reside^). So the drawee may fix the place in 
his acceptance, and which, it is said, is essential, when be is requested, in 
the body or address of the bill, to pay at a large town, in which case the ac- 
ceptance should point out a particular house or place there (r). In France 
and other countries, excepting Great Britain and Ireland, the contract and 
place of payment may be thus qualified , by any t cords sufficiently indicating 
the intention of the parties, as by the drawer’s writing in the body of the 
bill — “Two months after date, at Bourdeaux , pay, &c.” or by subscribing 
after the address of the bill, “ Payable at Bourdeaux ,” or by the drawee’s 

accepting u payable at Monsieur Rue Bourdeaux (a);” and in 

either of these cases the law of the continent renders a presentment and 
payment at the prescribed place compulsory . In our country also, and 
] since the 1 &2 *Geo. 4, c. 78, a presentment at the place so particularised 
by any words will always suffice , and it will not be necessary also to present 
the bill at the residence of the drawee, or to him personally, because a pre- 
sentment at such place accords w ith the intention of the parties, and will 
therefore at least be sufficient(s). Before this act it was considered in this 
country that such specification by the draw er in the body of the bill of the 
place of payment, constituted an essential and qualifying part of the con- 
tract^); and we shall presently see that such is still the law in proceedings 
against the drawer (u). 


But act 1 & 2 Geo. 4, c. 78, intituled An act to regulate acceptances 
Geo. 4, c. of bills (v), after reciting, that according to law, where a bill is accepted 
78, as to payable at a banker’s, the acceptance is not a general but a qualified accept- 
Acceptan- ance? anc j ih a t a practice had very generally prevailed amongst merchants 
bleat a* and traders so to accept bills, and the same have among such persons been 
particular very generally considered as bills generally accepted, and accepted without 
Place. 


( ti) Post , Ch. IX. b. i. 

(o) Marius, 107. 

(p) 1 Pardess. 354, “ Enonciation du lieu 
du paiement;” and see observations in Mitch- 
ell v. Baring, 10 B. & C. 4; Mood. & M. 381; 
4 Car. & P 35, (Chit. j. 1454, 1581); post , 
Cb. IX. ». i. Presentment. 

(a) Beawes, pi. 3; 1 Pardess. 354; Gibb o. 
Mather, 8 Bing 214; S. C., 1 Moore & S. S87; 
2 C. & J. 254; post , 152, and Ch. IX. s. i. 
Presentment. 

(r) 1 Pardess. 355. 

(*) 1 Pardess. 354. 

(«) De Bergareche v. Pillin, 3 Bing. 476; 
11 Moore, 350, (Chit. j. 1292); Sanderson r. 
Judge, 2 Hen. Bla. 509, (Chit. j. 545); Am- 
brose v. Hopwood, 2 Taunt. 61, (Chit. j. 772) ; 
Mackintosh r. Haydon, Ry. & Mood. 363, 


(Chit. j. 1287) ; Stedman v. Gooch, 1 Esp.Rept 
4, (Chit. j. 508). It is upon this ground that 
the addition of a place of pity meat after a gen- 
eral acceptance, though not such as to make it 
a special acceptance, constitutes a material al- 
teration, and vitiates the bill; see post , s- v. as 
to Alterations; and see the recent act 2 & 3 
Will. 4, c. 98, relating to Protest , post , Cb. 
X. s. i. 

(!) Hodge v. Fillis, 3 Campb. 463, (Chit j. 
900); Rocne r. Campbell, 3 Campb. 247, 
(Chit, j 870); Rowe v. Young, 2 Brod. & B. 
165; 2 Bligh’s Rep. 391, (Chit j. 1084). 

(u) Infra , note. 

( v ) See Rowe v. Young, 2 Brod. & B. I65i 
and 2 Bligh’s Rep. 391 ; and Halcomb’s re- 
port of that case. The conflicting opinions tf 
the judges in that cose occasioned this act. 
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qualification.; aod that many persons have been and may be prejudiced and II. Their 
misled by such practice and understanding, and that persons accepting bills and 
may relieve themselves from all inconveniences, by giving such notice as Requisites, 
thereinafter mentioned of their intention to make only a qualified acceptance, P | ace of 
then enact*, 44 that after 1st August, 1821, if any person shall accept a bill, Payment, 
payable at the house of a banker or other place, without further expression 
in bis acceptance, such acceptance shall be deemed and taken to be to all 
intents and purposes a general acceptance; but if the acceptor shall, in his 
acceptance, express that he accepts the bill payable at a banker’s house or 
other place only (to), and not otherwise or elsewhere , such acceptance shall 
be deemed and taken to be to all intents aud purposes a qualified acceptance 
of such bill, and the acceptor shall not be liable to pay such bill, except in 
default of payment, when such payment shall have been first duly(x) de- 
manded at such banker’s house or other place.” This act applies only to 
acceptances (y) ; but it has been decided upon it, that although the drawer of 
a bill has, in the body of it, required payment to be made at a particular 
place, and the drawee has accepted it payable there, yet, unless the accep- 
tor has introduced the express terms required in the act, his acceptance is 
to be considered as general, and that, at least, it is not necessary m an ac- 
tion against him to prove any presentment at the particular place named in 
the bill, or in his acceptance, or indeed any presentment at all ( 2 ). Where, 
however, the action is against the drawer of a bill so made payable, a pre- 
sentment at the particular place specified will still he necessary (a). 

*Since this act, when it is intended by the drawer that the bill shall be 1 &2Geo. 
payable at a particular place, it is advisable to introduce in the body of the 4 » c * 7S * 
bill the particular expression in the statute, as thus, 44 Two months after [ # 153] 

date, pay to my order, at Messrs. in Lombard-street, London only, 

and not otherwise or elsewhere, to A. B. or order pounds for value 

received,” and to address the bill thus: — 44 To Messrs. Plymouth, 

payable in London only, and not otherwise or elsewhere;” and the holder 
should also require the drawee to accept accordingly by w r riting, 44 accepted 
payable at Messrs. in Lombard-street, London only, and not other- 

wise or elsewhere.” It is not, however, necessary in order to constitute 
a special acceptance that the word 44 only” should be inserted; if a bill 
be accepted payable at a particular place 44 and not elsewhere,” this is 
a special acceptance(i). Observing this form, the bill, as against all per- 
sons, must be presented at the specified place ; though as to the acceptor, 
it will still be questionable whether, under the concluding terms of the enact- 
ment, ( 44 and the acceptor shall not be liable, except in default of payment, 
when such payment shall have been first duly demanded at such banker’s 
house or other place,”) a presentment of the bill when at maturity would be 
essential, or whether a presentment at any time before the commencement 
of the action w ould not suffice (c). Before this statute, but after the deci- 
sion in Rowe r. Young had established that an acceptance payable at a bank- 


(w) This word unnecessary; Siggars r. Ni- 
ebollg, post t 163, note (b). 

(x) See infra; and post, 153, note (c). 

(y) See Gibb v. Mather, S Bing. 214, 221, 
infra. 

(z) Selby c. Eden, 3 Bing. 611; 11 Moore, 
511, (Chit j. 1297); Fayle v. Bird, 6 Bar. & 
C. 531; 2 Car. & P. 303; 9 D. & R. 639, 
(Chit j. 1329). 

(a) Gibb v . Mather, 8 Bing. 214; S. C. 1 
Moore & S. 387; 2 C. & J. 254; post , Ch. IX.' 


s. i Presentment; see Ambrose v. Hop wood, 
2 Taunt 61, (Chit j. 772); Garnett v. Wood- 
cock, 1 Stark. Rep. 475, (Chit. j. 979, 981); 
and see Roscoe on BUIs, 26. See poet, 
820, (17). 

(b) Siggars v Nicholls, Bail Court, H. T. 
1839, 3 Jurist, 34. 

(c) See Roscoe on Bills, 91, referring to 
Rhodes v. Gent, 6 Bar. & Aid. 244, (Chit j. 
1124). 


1 
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II. Their er’s was a qualified acceptance, where a bill had been accepted payable at 
Parte and Messrs. P. & H., bankers, and it was not presented for payment until sev- 
EeqaUitea. era ^ days a ^ ter }i was due, courl > without saying what effect the proof of 
actual loss sustained by the acceptor, in consequence of an omission to pre- 
payment senl ’ wou ^ have h ac h held that he clearly was not exonerated in that case 
where no injury was proved to have arisen from what had occurred(d). In 
a case since the act, where the acceptance, payable at a banker’s, omitted 
the words 44 only, and not otherwise or elsewhere,’* and the bill was not 
presented on the day it fell due, and the banker would have paid it bad it 
been then presented, but failed afterwards, and before the presentment, the 
court held, that as under the act the acceptance was general, no presentment 
for payment at the banker’s was essential as to the acceptor, and he contin- 
ued liable, though the neglect of the holder occasioned the loss of the mo- 
ney(e). 

It has been holden, that when the drawer, on the face of the bill, directs 
that it is to be paid at his own house, that very circumstance affords pre- 
sumptive evidence of the bill having been drawn for his accommodation, and 
that he was to provide for and pay it, so as to dispense with proof of notice 
of the dishonour, unless he show that he really had effects in the hands of 
the draw ee(/). 

Promissory l ^ e case a promissory note (as the statute 1 & 2 Geo. 4, c. 78, does 
Notea, not extend to notes) if a particular place of payment be specified in the body 
when pay- 0 f it, then, when any presentment for payment is essential, it must be made 
peiticular th ere (£)> ar| d promissory note must be so described *in pleading(/i). 
Place. But if the place of payment be written only at the foot of the note, though 
[ *154] proved to have been there before the signatures, it is considered only as a 
memorandum, and not as forming any part of the contract, so as to qualify 
it, and no presentment there need be averred or proved (i); and it was even 
held that to describe in a declaration, a note with such a memorandum at 
the foot, as in its terms payable at a particular place, is a variance(fc) ; though 
if the declaration merely state, 44 that the said drawer made” the note paya- 
ble at the place, without saying cc thereby made,” it is not a misdescription 
of the instrument, and may be rejected as a superfluous allegation (l). In one 
case it was considered, that if the direction at the foot were printed , it must 
be considered as part of the note, as it must have been made before or coe- 
val with the signature. But that decision may be considered as over- 
ruled (m). 

We shall hereafter find, that if a place be stated in any part of the bill or 
note, with intent to qualify the contract, and having that effect, it must be so 
described in pleading (n). 


( d ) Rhodes v. Gent, 5 B. & Aid. 244. 

(«) Turner v. Hayden, 4 Bar. & Crea. i; 6 
D. & R. 5; 1 R. & M. 215, (Chit j. 1246). 

(/) Sharp u. Bailey, 9 Bar. & Ores. 44; 4 
Man. & Ry. 4, (Chit. i. 1416). 

(g) Sanderson r. Bowc.*, 14 East, 500, 
(Chit, j 939); Dickinson v. Bowes, 16 East, 
110, (Chit j. 963); Howe v. Bowes, 16 East, 
112, (Chit j. 964); Rowe r. Young, 2 Brod. 
& Bing. 165; 2Bli«h,Rep. 391, (Chit j. 1094). 

(h) Roche v. Campbell, 3 Campb. 247, 
(Chit. j. 870). 

(t) Williams v . Waring, 10, Bar. & C. 2, 
(Chit j. 1458); Wild r.Rennards, 1 Campb. 
245; Callaghan v. Avlett, 2 Campb. 551, 
(Chit. j. 820, 822); Sanderson v. Judge, 2 
Hen. BU. 609, (Chit. j. 645) ; Price t>. Mitchell, 


4 Campb. 200, (Chit. j. 933); Richards v. 
Lord Milsington, Holt, C. N. P. 864. 

( k ) Exon v. Russell, 4 Maule & S. 506, 
(Chit. j. 949); Price v. Mitchell, 4 Campb. 
200, (Chit j. 933). 

(/) Hardy v. Woodrofle,2 Stark. Rep 319, 
(Chit. j. 1020); see 8proule e. Legg, 9 9tark. 
Rep. 156; 1 B. & C. 16 ; 2 D. & R. 16, (Obit 
j 1152, 1154). 

(«) Trecothick t>. Edwin, 1 Stark. Rep. 
468, (Chit j. 979). Serf and see Wil- 

liams v. Waring, 10 Bar. & C. 2; 5 M. & R* 
9, (Chit. j. 1453). 

(n) Hardy v. Woodroffe, 2 Stark. Rep. 319, 
(Chit. j. 1020); po$t. Part II. Ch. II s. 
Declaration . 
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(7) — It is said by Beawes, in bis Lex J\Ierc.(o ), that payment of a bill II. Their 
should be ordered and commanded; it is sufficient, however, if it be request- Par !f 
ed(p); and according to Marius, the direction to pay the money need not 

be contained in the body of the bill, or even on the same side of the paper, 
but any deviation from the ordinary form is not recommended (9). We havo 
seen that a bill must contain an order or request to pay as a matter of right, Pay. 
and not of favour(r), but the word 44 pay ” is not indispensable, for the word 
“deliver” would be equally operative^). 

(8) — FamgRjtilki in generaL enmuAt-of. several pnrts x in or/for flat tjia 8tWy. Of 

beare r having lost opfi ypny receive his mnpey nr> . 1 f a person 

halfengaged to deliver a foreign bill, it seems that he is bound, on request, 

to deliver as many parts of it as may be applied for(u) ; but if the drawer 
only give one bill, be will, if it should be lost, be obliged to give another of 
the same date to the loser (x). The several parts of a foreign bill are called 
a set(l); each part should comaiu a condition, that it shall be paid, provided 
the others remain unpaid(y); in other respects all are of the same tenor. 

This condition should be inserted in each part, and should in each mention 
every other part of the set, for if a # person, intending to make a set of three f ^155 ] 
parts, should omit the condition in the first, and make the second with a con- 
dition, mentioning the first only, and in the third alone take notice of the 
other two, he might, perhaps, in some cases be obliged to pay each; for it 
would be no defence to an action by a bon'i fide holder on the second, that 
he had paid the third, nor to an action on the first, that he had paid either 
of the others(y). But an omission is not, perhaps, material, which upon 
the face of the condition must necessarily have arisen from a mistake, as 
if in the enumeration of the several parts, one of the intermediate parts were 
to be omitted, for instance, 44 pny this my first of exchange, second and 
fourth not paid(z).” Each of the parts, when drawn in (Jreat Britain, 
must be stamped (o). Where a bill consists of several parts, each ought to 
be delivered to the payee, unless one be forwarded to the drawee for accep- 
tance, otherwise there may be difficulties in negotiating the bill, or obtaining 
payrnent(6). The forgery of the indorsement of the payee on one of the 


{ 0 ) PI. 3; and sec ante, 180, not e(m). 

(p) Morrii v . Lea, Lord Rayin. 1397, (Chit, 
j. 382, 384); ante, 128, note («)•* Brown r. 
Harraden, 4 T. R. 149, (Chit. 470); Ruff r. 
Webb, l Esp. Rep. 129, (Chit. j. 524); but 
•ee ante, 130, note(/n). 

( q ) liar. 11; Brown v. Hnrraden, 4 T R. 
149, and see Gray v. Milner, 3 Moore, 90; 8 
Taunt. 739, (Chit. j. 1052); Rex r. Hunter, 
Rnsa & Ry. C. C. 511; post, IGtbly, Direc- 
tion to Drawee . 

(r) Ante, ISO, note(m); Little r. 8hc!c« 
ford v. Mood. St M. 171, (Chit. j. 1393). 

(#) Morris r. Lea, Lord Raym. 1397; 8 
Mod. 364, (Chit. j. 382, 384); ante , 128, 
note (u). 


(0 Poth. pi 3 ). 

( u ) 1 Pardem. 331. 

).r ) Poth. p! 39. 

(y) 1 Pardess. 361, tit. “ Des divers exem- 
plaires d’uno lettre de change.** 

(y) Davison r. Robertson, 3 Dow. 218, 228, 
(Chit. j. 934) ; Beawes, 430; Poth. pi. II!; 2 
Pard. 367. 

(x) La) I. 5th ed. 28. 

(a) Ante , 106. 

(b) Bay]. 5th ed. 29. And see per Park, J. 
in I^ong v. Smyth, 7 Bing. 294, 294; 5 M. & 
P. 78, S. C. that it is the doty of a person tak- 
ing one of several parts of a bi.l to inquire after 
the others. 


(1) ^ Where the second of a set of three bills of exchange is protested for non-acceptance, 
and a suit is brought against the indorser, a»id the plaintiff declares on the first of the set, he is 
not intitled to recover unless he produces the second of the set, or accounts for its non-production. 
The defendant may require its production to guard against a subsequent claim by an acceptor sv- 
pra protest. Wells v. Whitehead, 15 Wend. 527. 

But in the case of Downes v. Church, 13 Peter’s Rep. 205. It was held that the plaintifT in 
an action on the second set of a foreign bill of exchange which was protested for non-acceptance, 
with the protests thereto annexed, con recover without producing the first of the same set, or 
accounting for its non-production. ^ 
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. [part l. 


II. Tb«lr 
Parts and 
particular 
Keqoisites. 

Of several 
Parts. 


parts will not pass any interest even to a bond fide holder, and tbe real payee 
may sustain an action on the other part(c). 

It is laid down, that unless the drawee has accepted another part of a bill, he 
may safely pay any part that is presented to him, and that a payment of that 
part will annul the effect of the others. But that if one of the parts has been 
accepted, the payment of another unaccepted part will not liberate tbe ac- 
ceptor from liability to pay the holder of the accepted part, and such acceptor 
may therefore refuse to pay the bearer of the unaccepted part, and may com- 
pel him, if he suggest that he has lost the accepted part, to find caution or 
sureties against his liability to pay the accepted part(d). It may therefore 
be collected that the drawee of a bill drawn in sets should only accept one 
of the set. 

In a recent case many points were decided connected with this pqrt of tbe 
subject (c). The drawee (who was also payee) of a foreign bill drawn in three 
parts, accepted and indorsed one part to a creditor to remain in his hands 
until some other security was given for it; and afterwards accepted and in- 
dorsed another part for value to a third person . The acceptor substituted 

another security for the part first accepted, whereupon it was given up to 
him; and it was held, that under these circumstances the holder of the part 
secondly accepted was entitled to recover on the bill against the acceptor, 
and that the bill being foreign, did not require a stamp, though thus, in this 
country, converted into separate securities; and it was also held by Lord Ten- 
terden, C. J., and Parke, J., that the acceptor would have been liable on 
the part secondly accepted, even if the first part had been indorsed and cir- 
culated unconditionally . In the same case at Nisi Prius, Sir James Scarlett 
referred to a case in which he had been concerned, and in which it was held 
that he whom any part of the set is first transferred, acquires a property in ail 
[ # 156 ] the other parts, and may maintain trover # even against a bond fide holder, 
who subsequently, by transfer or otherwise, gets possession of another part 
of the set (/)* 


dthly/ To (9) — A bill of exchange and promissory note ought to specify to whom it 
whom pay- ^ ( 0 he paid(g) y and it has been said that otherwise it will be merely waste 
of Worda paper (A) ; and if a bill or note be contingent or uncertain, as if payable to A. 
authorizing or to B. and C. is not valid, nor can be sued upon as such by one of tbe 
a Transfer, payees(i) (1) . But Pothier(fc) observes, that if the drawer lias omitted to 


(c) Cheap v. Harley, cited in 3 T. R. 127. 
Upon this point, see Smith o. Mercer, 6 Taunt. 
80; 1 Marsh. 453, (Chit j. 923); Fuller r. 
Smith, 1 Car. & P. C. N. P. 197, (Chit j. 
1205). 

(d) 1 Pardess. 433. 

(e) Holaworth v. Hunter, 10 Bar. & C. 449, 
(Chit. j. 1477). 

(/) See Perreira r. Jopp, 15 B. & C. 450, 
note (a). 

( g ) 1 Pardess. 346, pi. 831—359, •• Nom 
de celui a <pii la lettre eat payable.’ * It should 
teem that in France a bill caunot be drawu 
payable to bearer , id. ibid. S d vide Polh, 
pi. 221, post, 157, note (ti). 

(h) Per Eyre, C. B. Gibson v. Minet, pos/, 
I Hen Bla. 609, (Chit. j. 479). And where n 


person waa indicted for forging a bill of ex- 
change, which was payable to blank or ordtr; 
it was held there most be a piyet, and forging 
an instrument payable to blank or order was 
n< t sufficient; Rex r. Randall, Hu**. & Ry. C. 
C. 195, (Chit j 839); and so with respect to 
the forging of an order for payment of money 
to blank or order; Rex v. Richards, Ross, fe 
Ry. C. C. 193; Mansfield, C. J. due. and see 
Lyon's case, 2 Leach, C. C. 597; 2 East, P* 
C. 933, S. C.; but see an/e, 140. 

(t) Blackenhagen v. Blundell, 2 B. & At. 
417, (Chit, j 1054); ante , 140. 

(k) PI. 31; and see Green r. Davits, 4 B. 
& C. 235; 6 D. & R. 806, (Chit j. 1251); 
ante , 139. 


(1) Where a promiaaery note waa made payable to A. B. or C. D , it was bald to bo evidence 
pf a contract with A. B. and C. D. jointly, and that neither coold maintain an action upon it 
eepnrntely. Willoughby r. Willoughby, 6 New Hamp. Rep. 244. 
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mention any person to whom the bill is to be paid, declaring in the bill, II. Their 
however, from whom he received the value, it is but reasonable to construe Par * a an<1 
the instrument to be payable to that person. In Great Britain it is now set- Requisite*, 
tied, that if a bill be drawn and negotiated, and a blank left for the name of ^ whom 
the payee, a bon 2 fide holder may fill it up with his own name, and recover payable, 
against thedrawer(Z). But in an action against an acceptor , the holder must 
prove an authority from the drawer for inserting his name as payee, because 
otherwise the acceptor may not be able to charge the drawer with the value of 
the bill(m). Care also should be taken that the name be prt^erly spelled, 
though, if there be a mistake or ambiguity, parol evidence is admissible to 
•how who was intended (n). Where there are two persons of the same 
name, it is advisable to describe the payee in such a manner that no mistake 
can arise ( 0 ); and if there be father and son of the same names, and it be in- 
tended to be payable to the son, he must be so described, because, if the 
Christian and surname only be stated, it will be intended for the father until 
the contrary appear, though that may be shown, and the son’s being in pos- 
session of the instrument, and directing the action, would suffice to prove his 
ownership(/>). However, a misdescription of the character of the payee will 
not vitiate, provided it can, from the whole instrument, be collected who was 
the party intended ( 9 ). Bills and all other negotiable instruments under 5/. 
are, by the statute *17 Geo. 3, c. 30(r), to express the names and places [ # 157 J 
of abode of the persons respectively to whom or to whose order the same 
shall be payable. 

A bill may, in Great Britain, be drawn payable to bearer , and in such case 
it will be transferable by delivery (s) ( 1 ) ; and a bill or note payable to J. S. 


(/) Crutchley v. Clarence, 2 Maule & 9.90, R y. & Mood. 425, (Chit. j. 1305); Penny v. 
(Chit. j. 995). Action against the defendant Innes, 1 C. M. & R. 439; 6 Tyr. 107, 8. C.; 
aa drawer of a bill of exchange. The bill had ante , 103, note (m). And aee ante , 139, 140. 
been drawn on oue Henry Mann, and a blank (m) Crutchley o. Mann, l Marsh. 31; 5 
left for the name of the payee; the bill had Taunt. 529, (Chit. j. 908). And see Attwood 
been negotiated by one Vaahon, and indorsed v. Griffin, Ryan & Mood. 425, S. P., (Chit. j. 
to the plaintiff, who filled up the blank with his 1305); ante , 140. 

own name, and upon the trial a verdict was (n) Beawes, pi. 8; Willis r. Barrett, 2 
found for the plaintiff. The court afterwards Stark. Rep. 29, (Chit. j. 989) ; Mead r. Young, 
refused to set aside the verdict, and observed, 4 T. R. 29. 

that as the defendant had chosen to send the (o) Mead r. Young, 4 T. R. 28, (Chit. j. 
bill into the t porld in this form, the world 467). 

ought not to be deceived by hit acts , and that (p) Sweeting v. Fowler, 1 Stark. Rep. 106, 

by leaving the blank, he undertook to be an - (Chit. j. 946). 

twerable for it when filled up in the shape of ( q ) The King v. Box, 6 Taunt 325; Ruse. 
a bill ; see also Usher v. Dauncey, 4 Campb. & Ry. C. C. 300, (Chit. j. 941). 

97, (Chit. j. 919); Powell v, DtofF, 3 Campb. (r) This act was made perpetual by the 27 
182. The issuing of a bill with a blank for the Geo. 3, c. 16, and is now in full force; see 7 

payee’s name was expressly prohibited in Geo. 4, c. 6. 

France, see post , 157, note (x); and the holder (s) Grant v. Vaughan, 3 Burr. 1526, (Chit, 
by so inserting his own name does not render j. 365). According to 1 Pardess. 358, bills 
• fresh stamp necessary ; Attwood v. Griffin, cannot in France be so payable. 


(1) A bill of exchange payable to the order of the drawer, and not indorsed, may be assigned, 
fora valuable consideration, by delivery only; and an action may be sustained against the accep- 
tor in the name of the drawer, as on a bill payable to hirnself, for the benefit of the aasignee. 
Titcomb v. Thomas, 5 Greenl. Rep. 292. 

A promissory note cannot be recovered of the maker, unless there has been a delivery of it to 
the payee. . Woodford et ux. v. Darwin, 3 Verm. Rep. 82. 

But the Iaw will presume a delivery, unless something appears which does away such pre- 
sumption. Ibid. 

A note takes effect from its delivery, and not from its date. Ib. See also Camp v . Tomp- 
kins, 9 Conn. Rep. 545. 

{ If the payee of a note negotiable by indorsement, transfer it by delivery, without indorse- 
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II. Their or “ ship Fortune or bearer, 1 ’ is, in legal effect, payable to the bearer, and 
Peris and J. S. is a mere cipher(f). In France, bills of this description were at first 
S^oisltes forbidden, but by a subsequent law they were established (u ) . In that coun- 
eqaiSI * try, it appears that it was formerly usual to make bills payable to a person 
To whom w hose name was left in blank, in order that the holder of the bill, when he 
aya c * was desirous of not being known, might fill it up with any name be chose : 
but as these bills were employed as a cloak for usury and fraud, they were 
afterwards prohibited (x). These bills seem to have been in the nature of 
those payable to a fictitious payee , the validity of which has been so fre- 
quently and fully discussed of late in our courts of justice: the result of which 
discussion seems to be, that a bill payable to a fictitious person or his order 
is in effect a bill payable to bearer, and may he declared on as such, in fa- 
vour of a bona fide holder ignorant of the fact, against all the parties, know- 
[ *158 J * n 8 fo at fo e payee was a fictitious person(y). So it *may be proved under a 

(0 Grant p. Vaughan, Z Burr. 1526, (Chit, er; Minet p. Gibson, 3 T. R. 431, (Chit j 

j. 865). 460) ; put this point directly in issue, and tbs 

(u) Poth. pi. 221; but see l Pardcss. 35S. un&oi mout opinion of the court was, that where 

(x) Arrets de Reglements do la Cour du 7 the circumstance of the payee being a fictitious 

Jain, 1611, et du Mars, 1624; and see Par- person is known to the acceptor, the bill is in 
dess as Droit Commercial, 1 tom. S52, 858, effect payable to bearer. Soon after, the coart 
480, 48 1. of C. P. laid down the same doctrine in Collis 

(y) Ex parte The Royal Burgh of Scotland, r. Emmett, I lien. Bla. 313, (Chit j. 461); 

19 Vcs. 311, 312; 2 Rose Bank. Cas. 201, and that decision was acquiesced in, bat Mine! 
(Chit. j. 927) ; Hunter r. Jeffery, Peake Rep. r. Gibson was carried up to the House of Lords, 
Add. 146, (Chit j. 587). Almost all the mod- 1 Hen. Bla. 669. The opinions of the judges 
era cases upon this question arose out of the being then given, Eyre, C. B. (p. 598), and 
bankruptcy of Livesay and Co. and Gibson and Heath, J. (p. 619), were for reversing the 
Co., who negotiated bills with fictitious names judgment of the court below, and LordThur- 
upon them to the amount of nearly a million low, C. J. coincided with them (p. 625), but 
sterling a year . See the facta, Peake Hop. the other judges thinking otherwise, judgment 
Add. 146, 147. ^ was affirmed; Pari. Cas. 8vo. ii. 48. 

The first case of this nature was that of Stone The last reported case in banc, upon this 
v. Ireland, at Nisi Prius 17G9, cited 1 lien, subject was Gibson v. Hunter, 2 lieu. Bla. 
Bla 316. 1S7, 2SS, (Chit. j. 618); which came before 

The first case in banc . was Tatlock r. liar- the House of Lords upon a demurrer to evi- 
ris, 2 T. R. 174, (Chit. j. 453), in which the dence; and in which it was held, that in an 
Court of K. B. held that the bon i fi le holder action on a bill of this sort against the acceptor, 
for a valuable consideration of a bill drawn to show that he was aware of the payee being 
payable to a fictitious person, and indorsed in fictitious, evidence is admissible of the circutn- 
that name by the drawer, might recover the stances under which he had accepted other bills 
amount of it in an action against the acceptor payable to fictitious persons, 
for money paid or money had and received; In Bennei -t, f’araoll, 1 Campb. N. P. ISO, 
upon the idea that there was an appropriation (Chit. j. 743), Lord Ellenborough, C. J. held 
of so much mouey to be paid to the person who that a bill of exchange made payable to a ficti- 
•hould become the holder of the bill. In Vcre lious person or his order, is neither in effect 
Lewis, 3 T. U. 1S2, (Chit. j. 455), (decid- payable to the order of the drawar nor to bear- 
ed the same day,) the court held there was no er, but is completely void; though if money 
occasion to prove that the defendant had re- paid by the holder of such a bill as the consid- 
ceived any value for the bill, as the mere cir- eration for its being indorsed to him actually 
cumstance of his acceptance was sufficient evi- gets into the hands of the acceptor, it may b« 
dence of this; and three of the judges thought recovered back as money had and received, 
the plaintiff might recover on a count which But from a subsequent observation ( l Campb. 
stated that the bill was drawn payable to bear - ISO c.) it appears that the last case is to be tak- 


ment, the party to whom the transfer is made may bring an action in the naraa of the payee. 
Myers t>. James, 2 llai. 547. So also in the case of a delivery without indorsement, or other as- 
signment in writing, of an unnegotinhlo note. Horton v. Blair, Idem, 645. 

In an action upon a note payable to h 'arer, the possession of the plaintiff is primfi facie evi- 
dence of assignment and delivery by the payee. And it is unnecessary to prove consideration 
unless it appears that the note was lost, stolen, or otherwise forcibly or fraudulently obtained 
from the real owner. Jackson r. Heath, 1 Bai. 355. And the holder of such a note may toe in 
his own name although it was delivered to him for the nse of another. Ibid. 

Delivery is essential to the validity of a note. Chamberlain u. Hoffs, 8 Verm. 94. } 
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commission against the indorser, or of the prior parties privy to the fictitious II. Tbeir 
transactions (r) . But if the plaintiff himself, at the time he received such a 
hill, knew of the payee being fictitious, and discounted the bill for the benefit R^jokite*. 
of the drawer, he cannot recover against the acceptor, although he also ac- To whom 
cepted with full knowledge of the fact; and Lord Kenyon said, u though payable, 
now it is too well settled to be disputed, that a bonfi fide holder might re- 
cover on such a bill as on a bill payable to bearer, yet a plaintiff so aware 
of the fact cannot recover(o) (1).” 

Where a bill is drawn in the name of a fictitious person, payable to the 
order of the drawer, the acceptor is considered as undertaking to pay to the 
order of the person tsoho signed as the drawer, and therefore a bona fide in- 
dorsee may bring evidence to show that the signatures of the supposed draw- 
er to the bill and to the first indorsement are in the same handwriting (A). 

The use of these fictitious names has been highly censured, and the person 
fraudulently indorsing the fictitious name on the bill, to give it currency, 
would be guilty of forgery(c) ; and as being debts not necessarily incurred, 
the party would not, in certain cases, be entitled to his discharge under the 
Insolvent Act within five years. 

As it is not necessary or essential to the validity of a bill of exchange 
that there should be three parties to it, a bill may be drawn payable to the 
drawer himself(rf), though in such case it is said to be more in the nature of 

en with thw qualification “ unless it can be lion of the judges upon the following statement: 
shown that the circumstance of the payee being — The bill was drawn payable to Messrs. R. & 
a fictitious person was known to the acceptor.*' M. and indorsed by theiu generally, and be- 
A new trial was refused iu this case, became came the property of one W. W. from whom 
no such evidence had been offered at Nisi Prius, it had been stolen ; the prisoner, for the purpose 
and Lord Ellenborough sat'd, he conceited of getting it discounted, indorsed on it the name 
himself bound by Minet v. Gibson , and the of John Williams. The judges were unani- 
other cases upon this subject , which had been mously of opinion that this was a forgery, for 
carried up to the House of l^ords (though by although the fictitious signature was not nccee- 
no means disposed to give them any extension), sary to his obtaining the money, yet it was n 
and that if it had appeared thai the defendant fraud both on the owner of the bill and the per- 
knew the payee to be a fictitious person , he son who discounted it, and referred to Rex r. 
should have directed the jury to find for the Locket, wbero it was holden that the forging a 
plaintiff. See also Ex parte Allen, Co. B. L. name, either real or fictitious, with an intent to 
184; Ex parte Clarke, 3 Pro. C. C. 238, (Chit, defraud, was forgery; and see the King r. In- 
i' 493); Pari. Cas. 8ro. 9tb vol. 235, 255; Cul- habitants or Hurton-upon-Trent, 3 Mau. & S. 
len, 98; 1 Mont. B. L 145; Bayl. 5th ed. 31, 528, where Lord Ellenborough said, if a party 

32, 33; Selw. 9th ed. 319; Thickncsse v. sign an instrument in a name assumed by him 
Browilow, 2 C. & J. 425. for other purposes a considerable time before , 

(c) Ex parte Clarke, 3 Bro. C. C. 233; 19 such signature will not amount to a forgery; 

Ves. 211. but otherwise , if he assume a name by which he 

(a) Hunter v. Jeffery, Peake Rep. Add. had neier been known before, for the purposes 

146, (Chit. j. 587). of fraud, in Rex v. Bontin, Russ. & Ry. C. 

( b ) Cooper v. Meyer and another, 10 Bar. C. 260, it was held, that to support a charge of 

& C- 468, (Chit. j. 1480). forgery by subscribing a fictitious name, there 

(c) The King t\ Edward Tail, Leach Cro. must be satisfactory evidence on the part of the 
Law, 172; The King i.Taylor, id. 257, and prosecutor that it is not the party's real name, 
note (a); Tatloek v. Harris, 3 T. R. 174, and that it was assumed for the purpose of 
(Chit j. 453); Y r ere v. Lewis, 3 T. R. 182, fraud in that instance — that the assuming and 
(Chit. j. 455), Minet r. Gibson, 3 T. R. 482, using a fictitious name, though for purposes of 
(Chit. j. 460); Collis v. Emmett, 1 Hen. Bla. concealment and fraad, would not amount to 
313, (Chit. j. 4GI); Gibson r. Minet, 1 H. forgery, if it were not for that very fraud, or 
Bla. 569, (Chit. j. 479); 2 East’s P. C. 957. system of fraud, of which the forgery forms a 

Rex v. Edward Taft, Leach Cro. Law, 172, part. And see further 3 Chit. Crim. Law, 2d. 

(Chit.j. 500). The prisoner was indicted for ed. 1036, and post. Part III. c. 1, Forgery. 

forging an indorsement on a bill of exchange, (d) Butler v. Cripps, 1 Salk. 130; and 

ana found guilty, bat the judge before whom ne v. Ormston, 10 Mod. 286; ante, 24, 25. 1 

was tried submitted the case to the considers- 


(1) If the maker of a note make it payable to a fictitious person, and pats it in circulation 
with the fictitious name written on it; or if he makes it payable to a real person and forge the in- 
dorsement or procure it to be done, and then put it in circulation, he is estopped from saying that 
it was not genuine. Fort ads. Meacher. Rileys Law Cases, 248. See Meacher r. Fort, 8 Hills 
Hep (So. Car.) 227 }> 
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II. Their a promissory note. A bill payable to the drawer’s order is payable to liira- 
Part* and se |f, jf h e makes no order(e). A bill may also be payable to one for the 
Requisites. use of another, in which case it is payable to the former (/). When drav^n 
lothly. payable to a married woman, it is payable to the "husband, and transferable 
To whom IQ his name; or sometimes in the name of the wife(/). 

payable. 

[*159] (io) — As the commercial advantage to be derived from the negotiabk 

Payable to quality of bills of exchange, was the only reason why our courts allowed in 
Order or to their favour an exception to the rule relative to the assignment of chostt in 
earcr * action , it was once thought, that unless they possessed that quality, they 
would have no greater effect than that of being mere evidence of a con- 
tract^). And this is still the law in France(A). But it is now well es- 
tablished in Great Britain, that it is not essential to the validity of a bill, as 
an instrument, that it be transferable from one person to another(t)(l). 


(e) Per Holt, C. J. Anon. Comb. 401 ; Smith 
r. M’Clure, 5 East, 476. 

(/) Evans v. Cramlinton, Carth 5; 2 Vent. 
807; Skin 264, (Chit. j. 174); Smith r. Ken- 
dall, 6 T. R. 123, (Chit. j. 633); Marchington 
v . Vernon, 1 Bos. & Pal. 101, n. (c). 

(f) Ante, 25. 

( g ) Dawkes v. Lord de 1<oraine, 3 Wils. 
211, (Chit. j. 882,384). 

(A) 1 Pardess 346, 368. 859. But any 
equivalent words will suffice, as, Pay to A II. 
ou & ta dit position, this bill is indorsable; 1 
Pardess, 360, 361. 

(t) Smith v. Kendall. 6 T. R. 123, 124, 
(Chit. j. 683). The King e. Box, 6 Taunt. 
828; Russ. & Ry. C. C. 300, (Chit. 941); 
Smallwood v. Rolfe, Sel. Ca. 18; Bayl. 6th 
edit 33, 34. 

Smith e. Kendall, 6 T. R. 123; 1 E»p. R. 
231, (Chit. j. 638). Assumpsit for money 


paid, &c. On the trial the following note was 
given in evidence: “Three months after date 1 
promise to pay to Mr. Smith, currier, 40/. value 
received, in trust for Mrs. E. Thompson, as 
witness my hand, L Asken, 25th June, 1787.*' 
The defendant objected that this was not a pro- 
missory note within the statute, not being pay- 
able either to order or bearer. A verdict was 
taken for the defendant with leave for plaintiff to 
move to set it aside and enter a verdict for him. 
Upon motion being made and cause shown, ths 
court held that a note payable to B. without ad- 
ding “ or to his order, or to bearer,” was a le- 
gal note within the act of parliament; S. P. Bur- 
chell v. Slocock, Lord Raym. 1546, (Chit. j. 
267); Moore v. Paine, Rep Temp. Ifardw. 
288, (Chit, j 202) ; and see the Entries, Ewers 
v. Benchin, 1 Lutw. 231, 232, (Chit j. 179); 
Manning v. Cary , id 277, (Chit j. 194); Clift 
916. 


(1) The same principle has been recognized in the United States, Downing v. Backenstoes, 1 
8 Caines’ Rep. 137. Goshen Turnpike Co. v. Hurtin, 9 John. Rep. 217. 

A request to pay the amount of a promissory note, written underneath the same, without words 
of negotiability , is operative as a bill of exchange; and the drawee is liable on his acceptance. 
Leonard v. Mason, 1 Wend 622. 

As between indorser and indorsee a note not negotiable is, in Massachusetts , treated exactly at 
if negotiable. Jones t\ Fales, 4 Mass. Rep. 246. 

In South Carolina an assignment of a chose in action not negotiable has always been consider- 
ed as a letter of attorney to the assignee ; and the assignee or holder of a negotiable instrument 
may, therefore, elect to regard himself in that character, or sue in his own name. Ware r. Key, 
2 M'Cord, 373. 

If the payee of n note payable to himself or bearer indorse it, he will be liable as indorser. 
Bush v. Adm. of Reeves, 3 John. Rep. 439. 

And it has been held that the contract made by indorsement extends to all future indorsees, 
even where the notes are not originally negotiable; and an action lies in fuvor of an indorsee against 
a remote indorser. Codwise r. Gleason, 3 Day’s Rep. 12. 

A bank note payable to IP. Pitt, or bearer, is in effect payable to the bearer; as between any 
bona fide holder, and the bank, such holder is to be deemed the bearer to whom the bank is orig- 
inally liable. Bullard t>. Bell, l Mason’s Rep. 252. 

At common law, and by the custom of merchants, no bills are negotiable unless payable to 
order or to bearer. The drawer of an unnegotiable bill is not liable on the indorsement to the 
indorsee or assignee. Pratt r- Thomas, 2 Hill, 654. 

A bill of exchange is negotiable till it is paid; and each party, who bas used due diligence, may 
resort to all or any of the preceding parties, in case of protest. Guzzarn v. Armstrong’s ex’r., 3 
Dana, 554. 

The words “ or order,” or words tantamount, are necessaryjto make a note negotiable. Fen- 
non v . Farmer, 1 Har. Del. Rep. 32. 

An indorsement on the back of a promissory note, making its payment depend on a contigen- 
cy, does not affect its negotiability. Its only effect is to give notice of the consideration to sub- 
•oquent holders. Tappan v. Ely, 16 Wend. 362. 
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If, however, it be intended to be negotiable, care must be taken that the II. Their 
operative words of transfer, commonly used in bills, %or some words equiva- 
lent* be inserted therein (A), though if they be omitted Bylnistake, it seems ffequbite*. 
TEat if the bill was originally intended to be negotiable, the words u or order” Suni Pa 
may be inserted at any time without a fresh stamp (/). In Scotland, the ble. 
words “ or order” are not necessary in that country; and a bill or note may 
be effectually indorsed by the payee without them(w). The modes of 
making a bill transferable, are by drawing it either payable to A. B . or order, 
or to A. j B. or bearer , or to the drawer’s own order, or to bearer generally. 

But any terms expressing the intent will render the bill negotiable (n). The 
use, operation, and effect of each of these forms of words will be poiitted 
out hereafter in that part of the work which treats of the transfer of bills and 
checks. 

(11) — The sum for which the bill is drawn should be clearly expressed in litbly. 
the body of it, and, as it has been before observed, it may be advisable to ®|“ m *****" 
write it in figures at the head, and in words at length in the body of the bill, 
in order the better to prevent alteration (o). Erasure may in general be de- 


(A:) Beawes, pi. 3; Selw. N. P. 319, 9th po*i. 
edit; Hill v. Lewis, Salk. 183, (Chit. j. 187, (m) Thompson on Bills, 101. 

188, 189). (n) 1 Pardess. 360, 361. 

(/) Kershaw v. Cox, 3 Esp. Hep. 246, (Chit. (o) Poth. pi. 36, 99; Master r. Miller, 4 T. 
j. 629); Knill *. Williams, 10 East, 435, 437, R. 320, (Chit. j. 482, 490); ante, 149; 1 Par- 
(Chit j. 671); Cole r. Parkin, 12 East, 471; dess. 346, 850. 


A promissory note payable in cash or specific articles, is not negotiable. Matthews v. Hough- 
ton, 2 Fairf. 377. 

Bills are transferable, not by force of any statute, but by the custom of merchants. A deed 
conveying a great number of bills, bonds, notes, &c. is not a negotiation of the bills on mer- 
cantile principles, so as to authorize the bolder to sue in his own name. Hopkirk r. Page, 2 
Brock. 20. 

A note made and endorsed for the accommodation of the maker, to be discounted at a bank, 
where its discount is refused, cannot he transferred as a business note, to one having knowledge 
of the facts, and the amount recovered of the indorser. Stone v. Vance, 6 Ham. £49. 

Where a note has been once paid, it ceases to be negotiable, except as against those by whom 
a new indorsement has been made, and such parties as are not prejudiced by the transfer. Coch- 
ran a. Wheeler, 7 N. Hamp. 202. 

A mere order drawn by a third person on C. “ to pay to the order of A. when in funds, the 
net amount of sales** of certain goods, is not a negotiable instrument. Jackson v. Tilghmnn, 1 
Miles, 31. 

In Ohio, by statute, notes for money made payable to any person or to bearer, are negotiable, 
and the title may pass by indorsement. Fallis v. Griffith, Wright, 303. V 
In Mandeville a. Union Bank, 9 Crftnch, 11, Chief Justice Marshall said, “ By making a 
note negotiable at a particular bank, the maker authorizes the bank to advance, on his credit, to 
the owner of the note, the sum expressed on its face.” Ibid. 

A note payable to bearer is negotiable by delivery and this creates a property in the astignee 
or bearer. And the same rule obtains in regard to a check on a bank. Hatchings v. Low, 1 
Green's Rep. 246. 

A note for money “ which may bo discharged by the delivery of cotton,” is not a negotiable 
instrument, and the indorser or assignor of such instrument is not liable upon his indorsement. 
Lawrence v . Doherty & Gwin, 5 Yerger’s Rep. 435. 

A note payable in North Carolina bank notes is negotiable, and the indorser is liable for the 
specie value of such notes. Deberry r. Darnel, 5 Verger’s Rep. 451. 

The negotiability of a promissory note made in that form, is not restrained or in any manner 
altered, by the circumstance of its being paraphed ne varietur by a notary public. Abat v. Gorm- 
ley el at., 3 Miller’s Louisiana Rep. 239. 

A note given in part payment of a contract for erecting certain buildings secured by a mortgage 
on the ground, is negotiable and it is no defence against it, either in the hands of the onginal or 
subsequent holder, that the buildings were not completed according to contract. Chalaron v. 
Vance, 7 Louisiana Rep. 571. 

The paraph of the notary ne varietur on a negotiable note, does not in any manner change the 
nature of its negotiability. Ibid. 

Where a note is made * payable and negotiable * at a bank, its negotiability is not restricted to 
the place where it is made payable. Wardell t>. Hughes, 8 Wend. Rep. 418. 
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il Their tected, but there are modes of expunging writing and figures and of inserting 
Part* and larger sums, so that a drawee, before he accepts or pays, must be quite cer- 
particular la * m not only that the drawer signed the bill, but also that he originally au- 
eqmsites. th or j ze( j t h Q p a y men t of the sum apparently named on the bill; and if he 
ftam paya- gboyij accept for or pay more than the sum inserted by the drawer, he may *be 
[ *160] without remedy (p). But even in an indictment for forgery an omission or 
J imperfection in the body of the bill has been aided by the superscription (q). 
Care should be taken that the stamp be appropriated to the sum. If the sum 
in the superscription of the bill be different from that in the body of it, the 
sum mentioned in the body will be taken primd facie to be the sum paya- 
ble^). The sum must be fixed and certain, and not contingent^). It may 
be the money of any country (/). When there has been a contract by a third 
person to guarantee a bill for a given -sum the bill should be drawn according- 
ly, for if it be drawn for a larger sum the guarantee will not be liable even to 
the amount of the sum he engaged to secure(u). With respect to foreign 
bills there is no restriction as to the amount of the sum for which they may 
be made payable; but it is otherwise with regard to inland bills and drafts , 
which are forbidden to be drawn for any sum under twenty shillings by the 
statute 48 Geo. 3, c. 88(x), under the penalty of 51. to 20/., such bill, &c. 
being also thereby declared absolutely void; and bills under 51. are regulated 
by 17 Geo. 3, c. 30, 7 Geo. 4, c. 6, and 9 Geo. 4, c. 65 (y). And the 
amount of promissory notes is, as we shall hereafter see, also regulated. 
The currency and monies of Great Britain and Ireland are assimilated by 6 
Geo. 4, c. 79. 

12thly. Of (12) — It appears that in France it was not only essential to the validity of 

the word* a bill that it should express whether or not value had been received, but like- 
ceived Re w * se nature ^ )e c °nsideration which constituted the value (r), but in 
€^v€(, coun t r y it is otherwise, for value received is implied in every bill and in- 

dorsement, as much as if expressed in totideum verbis(a ); and though when 
the Coal Act, 3 Geo. 2, c. 26, s. 7 & 8, now repealed, was in force, the 
refusal to insert in a note the words u value received in coals,” subjected the 
buyer to 10/. penalty, yet it was held that the note was valid notwithstanding 
the omission(i); and though there are some old cases (c) on the question 
whether indebitatus assumpsit would lie on a bill of exchange, in which it 


(p) Hall v . Fuller, 6 Bar. & Cre*. 750; 8 
D- & R. 464, (Chit. j. 1294); Bulkley a. But- 
ler, 2 B. & C. 484; post, 166, note(r). 

( q ) Elliot** case, 2 East P. C. 951; ante , 
149, note(x). 

(r) Beawes, pi. 193; Mar. 2d ed. 139, 139; 
Saonderson v. Piper, 5 Bing. N. C. 425; 7 
Scott, 408, S. C.; ante , 149. 

(*) Smith r. Nightingale, 2 Stark. 375, (Chit, 
j. 1030); ante , 133, note (/). 

( t ) 2 Parde**. Lettre* de Change, 336. 

(it) Phillips v. Astling, 2 Taunt. 206, (Chit, 
j. 777). 

(*) Repealing the 5 Geo. 3, c. 51. The act 
gives magistrate* summary jurisdiction over the 
offender. 

( y ) See ante , 160. 

( z ) Poth. pi. 8, 34; 1 Pardees. 846, 355,. 
La Valeur four nit et la designation , of tho 
nature of the value, id. ibid. 

(a) Per Lord EHenborough, in Grant v. Da 
Costa, 3 Maule & S. 352, (Chit. j. 920); 
White v. Sedgwick, B. R. Hil. 25 Geo. 8, 4 
pougl. 247 ; Bayl. 46, note 83. A declaration 


on a bill of exchange was demurred to because 
it wn* not stated to have been given for value 
received, but the court said it was a settled 
point that it was not necessary, and gave judg- 
ment for the plaintiff; Popplewell v. Wilson, 1 
Stra. 264, (Chit. j. 243); Cloxton v. Swift, 2 
Show. 496. (Chit. j. 467); Macleod v. Snee, 
Ld. Raym. 1481, (Chit. j. 259); Jooelyo v. 
Laserra, Fortes. 282, (Chit. j. 282); Jenny v. 
Hearle, 8 Mod. 267, (Chit j. 258, 254); Eve* 
kin v. Merry, 1 Barn. 88, (Chit. j. 268); Death 
v. Serwonters, Lutw. 88, 89, (Chit j. 167), 
acc.; Dawkes v. Lord de Loraine, 3 Wils. 
212, (Chit. j. 382, 384) ; Banbory v. Liaset, 2 
Stra. 1212, (Chit j. 310), sembU contra. In 
the latter case it is said that a jury of merchants 
were of opinion that the words “ value receiv- 
ed” were essential to the validity of a bill <rf 
exchange; 2 Bla. Com. 468. 

( b ) Wigan v. Fowler and others, 1 Stark. R. 
463, (Chit. j. 977). 

(c) Hodges e. Steward, Skie. 846, (Chit j. 
184) ; Anonymous, 12 Med. 345, (Chh. j.212). 
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appears there was a distinction made between a bill importing to have been II. Their 
given for value received, and one not containing those words, and it was Par * s and 
holden, that in the first case the drawer was chargeable at common law, but 
in the latter on the custom only(d) ; yet it is now settled that *there is no such [ *161 ] 
distinction and that a bill need not contain the above words (rf). 

If a bill or note contain the words 44 value received,” an action of debt Of the 
may be sustained by the drawer against the acceptor of the one, or the worda y .**~ 
payee or immediate indorsee against the maker of the oilier^); though not^.^ 61 ^ 
by an indorsee against the acceptor, or by a remote indorsee against the 
maker, by reason of the want of privity between the respective parties (/). 

And in a late case, Abbott, C. J. said, 44 I agree that when a note is ex- 
pressed to be ( value received, 9 that raises a presumption of a legal consid- 
eration to sustain the promise, though that is only a presumption which may 
be rebutted”(£)(l). So when a sufficient value is expressed on the face of 
a bill or note it has been doubted whether the accepter or maker can give 
evidence that the consideration was different, unless such evidence tends to 
establish fraud or illegality (A). 

These distinctions render it advisable in all cases to insert these words in 
a bill or note, it is said to have been decided, that to aid a variance, the 
words may be inserted at the time of the trial (i), but the utility of such 
amendment seems very questionable; and in a late case, where the note 
stated the consideration, and the declaration omitted to state such considera- 
tion, it was held no variance(fc). It has been considered that when a bill is 
in this form, 44 Pay to F. G. B. or order, 315/. value received,” and is 
subscribed by the drawer, it may be alleged in pleading to be a bill for value 
received by the drawer from the payee (/). But in a subsequent case, 
where a bill was drawn by T. S. payable to his own order, 44 value receiv- 
ed,” it was held that this must mean value received by the drawee , and as 
it had been alleged in the declaration to be 44 for value received by the said 
T. S.” it was adjudged to be a fatal variance, though the plaintiff was per- 
mitted to recover on the account stated (m). So in general the words 
44 value received,” in a note, import 44 received from the payee (n).” But the 


( d ) Beawes, pi. 233; Cramlington r. F.vnns, 

1 8how. 5, (Chit j. 174) ; Vin. Ab. tit. “ Bills 
of Exchange,” G. 2. 

(d) Same cases as ante, 160, note (a). 

(0 Bishop v. Young, 2 Bos. & Pul. 78, 81, 
(Chit. j. 621); Priddey t>. Henbrey, 8 Dow. & 
Ry. 166; 1 B. & C. 674, (Chit.j. 1179); and 
see Cresswell o. Crisp, 2 C. & M. 634; 2 
Dowl. 686, 8. C. ; Lyons n. Cohen, 3 Dowl. 243 ; 
post, Part II. Ch. VII. Of the action of Debt. 

(/) Cloves v. Williams, 8 Bing. N. C. 868; 

6 Scott, 68, 8. C., and the cases in last note. 

(g) Holliday v. Atkinson, 5 Bar. & Ores. 
»08; 8 D. & R. 163, (Chit. j. 1290); ante, 
74, note (*). 

(h) Ridout r. Bristow, 1 Tyrw. R. 88; 1 C. 
& J. 231, 8. C.; (Chit. j. 1518), ante , 69, n. 

(t) Bui. Ni. Pri. 276. 

(fr) Coombs v . Ingram, 4 Dow. & Ry. 211, 
(Chit. j. 1206); Grant r. Da Costa, 3 Maule& 
8. 861; infra , note (/). 

(/) Grant v. Da Costa, 3 Maule & 8. 851, 
(Cbit. j. 920). Per Lord Ellenborough, “It 
appears to me that 4 value received* is capable 


of two interpretations, but the more natural one 
is that the party who draws the bill should inform 
the drawee of a fact which he does not know 
than one of which he must be well aware. The 
words, 4 value received* are not at all material, 
they might be wholly omitted in the declara- 
tion, and there are several cases to that effect. 
The meaning of them hers is that the drawer 
informs the drawee that he draws upon him in 
favour of the payee because he has received val- 
ue of such payee. To tell him that he draws 
upon him because he the drawee has value in 
his hands is to tell him nothing, therefore the 
first is the more probable interpretation.’* And 
per Bayley, J. “ The object of inserting the 
words 4 value received’ is to show that it is not 
an accommodation hill but made on a valuable 
consideration given for it by the payee;** and 
see Coombs o. Ingram, 4 Dow. &. Ry. Xll. 
(Chit. j. 1206). 

(wi) Highmore v. Primrose, 5 Manle &. 8. 
65, (Chit. j. 956). See other cases, post, tit. 
Declaration . 

(n) Clayton v . Gosling, 5 Bar. & Cres. 360; 
8 D. & R. 110, (Chit. j. 1287). 


(1) Raymond r. Sellick, 10 Conn. Rep. 480. 

24 
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II. Tbeir words “ value received with interest,” occurring in an instrument which is not 
Pa * 8 negotiable, as a promissory note or bill of exchange not payable at all events, 
Requisites. bvt on a contingency , do not of themselves import a money consideration, so 
as to satisfy an averment that money was lent by plaintifis to defendant; 
and an instrument by which money is made payable on a contingency can- 
[ *162 ] not be given in evidence as a # promissory note on the counts for money 
lent or on the account stated, though sued on between the original parties, 
and expressing value to have been received(o). So in a subsequent case it 
was observed that, if instead of a note a creditor take a written security, 
which must express a consideration, that consideration must nevertheless be 
proved to exist aliunde(p). 


isthly. 

The Di- 
rection to 
place it to 
Account. 


(13) — It is said by Marius that if the drawer of a bill is himself to be the 
debtor then be inserts in the bill these words : — 44 and put it to my ac- 
count^)” but if the drawee, or person to whom it is directed, be debtor to 
the drawer theu he inserts the following words : — u and put to your ac- 
count;” (p) and that sometimes where a third person is debtor to the drawee 
it is expressed in the bill thus 44 and put it to the account of A. B *(?)•” 
It is, however, perfectly unnecessary to insert in a bill any of these words. 
In a late case, under the following special circumstances, these words were 
held unnecessary : — A. and B. merchants in London, being applied to on 
behalf ofC. resident atDemarara, to give him a letter of credit for 30,0001. 
to enable him to purchase produce to load certain vessels for the port of 
London, and to accept his drafts at ninety days sight on receiving invoice, 
bill of lading, and order for insurance to the extent of certain fixed prices for 
various kinds of produce, wrote to C. stating they consented to make tbe 
advances required upon the terms prescribed, and that upon receiving 
the documents before mentioned and no irregularity appearing, they would ac- 
cept his draft at the usual date to tbe extent of 30,0001. C. shipped produce 
to tbe value of 8001. on board of one vessel, and to the value of 16001. on 
board another, and sent the necessary documents to A. and B., and direct- 
ed that the surplus of the proceeds of the first cargo, (after repaying the ad- 
vances of A. and B.) should be paid to D. in London, and that the surplus 
of the second cargo should be held by them to abide his future advice. C. 
afterwards drew a bill upon A. and B. for 5001. at six months sight, which 
they refused to accept, C. not specifying to tbe account of which cargo it 
was to be charged. In an action by C. for this refusal to accept, it was 
held C. was not bound to draw at ninety days, but might draw at any usual 
date , the jury not having found that six months was an unusual date; and 
secondly, that C. was not bound to specify to which cargo the bill was to 
be charged; for that in the absence of any direction by him, A. and B. 
might charge it to either at their election(r). 


ih^&ords (1^) — The propriety of inserting the words, 44 as per advice” depends 

a* j*r °Ad^ on the question whether or not the person on whom the bill is drawn is to 
expect further direction from the drawer. Bills are sometimes made paya- 
ble 44 as per advice;” at other time*, 4fc without further advice(f); and gen- 
erally, at least in inland bills, w ithout any of these words. In the former 


(o) Morgan v. Jones, 1 Tyrw. R. 21, (Chit, 
j. 1615). 

( p ) Per Bay ley, J. in Ridout v. Bristow, 1 
Tyrw. Rep. 88; 1 Crompt. & Jervis, 231, 
(Chit j. 1618); and ante , 69, note(fc). 

< q ) Mar. 27; Com. Dig. tit. Merchant, F. 


5; Thomas v. Bishop, R. T. Hordw. 1, 
(Chit. j. 277, 278, 279). 

(r) Laing v. (Barclay, 1 B. & C. 392; 
& R. 530; 3 Stark. 38, (Chit. j. 1170). 
(*) See pott, 166. 

(O Potb. pi. 86, 169. 


2 , 8 , 


2D. 
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case, tbe drawee may not, but in the latter he may pay before he has re- II. Tbtir 
ceived advice. Every prudent drawer ought to send a distinct letter of ad - 
v ice, as well to prevent fraud as alteration of the bill, or otherwise to let the 
drawee know what provision has been made for payment of the bill (ft) . And 
no prudent drawee should ^accept without previous advice, stating the sum, [ *163 ] 
Ac. for which the bill is drawn; and if the bill denotes that the drawee is to 
have advice, then, at all events, he should not accept till he has received 

«(*)• 

(15) — To give effect to the bill, Ac. the drawer's name must either be 
subscribed, or inserted in the body of it, but the latter will suffice(x). It nmmT* 
may be in writing or pencil (y), and it must be written either by the person 
purporting to be the drawer, or by some person authorised by him(z). In * 
the case of the Bank of England, the name of their clerk may be impressed 
by machinery, by 1 Geo. 4, c. 92, s. 3. We have already seen how an 
agent should draw a bill (a). If drawn and signed by an agent, it is usual to 
sign it as follows: — “A. B. (the principal), per procuration, C. D.” (the 
'agent), and if he do not express for whom he signs, he may be personally 
liable(6). We have also seen how a partner should draw(c). If signed by 
one person for himself and partners, it is usual and advisable to subscribe the 
name of the firm, or at least to sign it as follows: — u A. B . for A . B . and 
Company, ” or to that effect(d); but it is sufficient if it purport in any way 
to have been signed on behalf of the firm(c). Where there is no firm, and 
there are to be several persons as drawers of a bill, or makers of a note, we 
have seen each must separately sign(/). And a note signed u A. B.,” or 
else “ C. D.,” is not binding on a party who does not sign(g). If a bill 
purport to be drawn in the name of a firm as consisting of several persons, 
m an action by the indorsee against the acceptor, the declaration may aver 
in the plural, that certain persons using that firm drew the bill, although, m 


tu) 1 Pardon. $82, 888. 

(«) 1 Pardeaa. 478. 

(*) Beawes, pi. 8; Elliott v. Cooper, Lord 
Raym. 1376; 1 Stra 609 ; 8 Mod. 807, (Chit, 
j* 265); Erakioe v. Murray, Lord Rayro. 1542; 
Taylor v. Dobbioa, i Stra. 899. 

Elliott r. Cooper, Stra. 609; Ld. Raym. 
1876; 8 Mod. 807, (Chit. j. 255). It was ob- 
jected on demurrer to a declaration on a note, 
that it alleged only that the defendant made it, 
but did not state that he signed it ; but, by the 
court, “ if be did not either write or sign, he 


EJBKme v. Murray, Lord Raym. 1642, (Chit, 
j. 268). In an action on a bill, it was alleged 
that the plaintiff made his bill in writing, and 
thereby required tbe defendant to pay. It was 
objected on error, that it did not appear that 
the plaintiff aigoed the bill; but it waa an- 
swered that the allegation that he made it, and 
required the defendant to pay, implied that his 
name waa in it (otherwise he could not request) 
and that he or somebody wrote it for him. Judg- 
ment for the plaintiff was affirmed. 

Taylor v . Dobbina, 1 Stra. 899, (Chit. j. 248). 
Percur. If the defendant wrote it, hit tub- 
tertfiion to it was unnecessary ; it is sufficient 
Ifhts name appeared in any part. “ I, J. 8. 
promise to pay” is as good as “ I promise to 
P*y subscribed •« J. S.” Sec also Saunder- 
•°n v. Jackson, 2 Boa & Pul. 238. The same 


in a contract under the Statute of Frauds, Knight 
v. Crockford, 1 Eap. 90; Ogilvie o. Foljambe, 

3 Mer. 53. So in a will, Lemarque v. Stanley, 

3 Lev. I, 86. Signature by mark suffices, 
Pbillimore v- Baring, 1 Camp. 518, and the 
name of the drawer might be printed ; Schnei- 
der v. Norris, 2 Mau. & Sel. 286; Saunderson 
v. Jackson, 2 Bos. & P. 239. 

(y) Ante, 127, note (6). 

(z) Ante, 27. 

(а) Ante, 32. 

(б) Thomas v. Bishop, Stra. 955, (Chit. j. 
277); Eaton v. Bell, 5 R & Al. 84, (Glut. j. 
1115); ante , 83, 34. 

(c) Ante, 57. 

{d) Smith r. Jarvis, Lord Raym. 1484, (Chit, 
j. 266). The declaration apon a note drawn 
by Jarvea and Bailey stated, that Jarves, for 
himself and partner, made his note in writing 
with his own hand subscribed, whereby he pro- 
mised for himself and partner to pay. It was 
objected on demurrer, that it waa not charged 
that Jarves had signed the note for himself and 
Bailey, but the Court held the statement show- 
ed that Jarvas did sign for himself and Bailey, 
and gave the plaintra judgment; ante , 57, 58, 
59. 

(e) Ante , 58, 59. 

(/) Ante, 59. 

(g) Ferris r. Bond, 4 Bar. fc Aid. 679, 
(Chit.j. 1110); ante, 140, note^O- 
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IV. Their point of fact, the bill were drawn by a single person using the name of that 
firm (A); and where money was deposited in the Bank of England in the 
Requbitet. names of three assignees, it was ordered by the Chancellor to be paid to the 
[ *164 ] *checks of the two(i). The clerk of the Bank of England, or of any other 
corporation, when he has authority in fact to sign, need not have a power 
under the corporate seal (k). 

It is not usual, nor indeed prudent, for the drawer of a bill or check to 
sign his name before it is filled up in every respect; for if a person sign his 
name upon blank paper, stamped with a bill stamp, and deliver it to another 
to draw above the signature, he will be liable, as drawer, to pay a bona fide 
holder, any sum warranted by the stamp(l). 

By the 17 Geo. 3, c. 30, bilb and drafts or other negotiable instruments 
under 5/., or on which less than 5 Z. remains due, cannot be issued, unless 
they specify the names and places of abode of the persons respectively to 
whom or to whose order they be payable, and the signing of every such bill 
must be attested by one subscribing witness at the least(m). 

tethly. Di- (16) — A bill of exchange, being in its nature an open letter of request 

roction to f rom t h e maker to a third person, should regularly be properly addressed to 
Drawee, that person by die Christian and surname, or by the full style of their 
firm(n). It should not be addressed to the drawer’s wife, or to a fictitious 
person(o). And no one can be made liable as the acceptor of a bill but the 
person to whom it is addressed, unless he be an acceptor for bonour(p). 
But if a bill be drawn payable to the order of the drawer at a particular 
place, without being addressed to any person , and a party afterwards accepts 
it, the want of the address of the bill to any particular party by name is 
cured (y). If addressed to the drawer himself, he may be sued as drawer or 
acceptor, or as maker of a note(r). The address of the bill, it is said, is 
' usually made by the Italians and Dutch on the back of the bill, but the 
French and the English uniformly subscribe the direction in the form to 
which this paragraph refers; and this latter mode is reccommended as pre- 
ferable to the other, because, as the paper on which a bill is usually written 
is but small, if the direction were on the back of if, there would be very lit- 
tle room left for indorsements, which frequently are very numerous; nor 
would there be eny space on which to write the receipt for payment(s). A 

bill addressed to , and Co. will, when accepted, bind all secret as 

well as ostensible partners, but the holder will only be bound to sue those 
he knew when he received the bill (/) . A bill directed to A. or in his ab- 
sence to B., and beginning, “ pray, gentlemen, pay, &c.” being accepted 
only by A., may be declared upon without noticing B. (ti). An instrument 
in the form of a bill having the word u at” substituted for the word u to” 
before the usual place of direction at the foot of it, may be treated as a bill 


(A) Bom v. CJive, 4 Campb. 78; 4 Ms ale 
& 8. 18, (Chit. j. 930). 

(t) Ex parte Hunter and another, 2 Rose, 
863. 

Rex r. Bigg, 8 P. Wins. 419, (Chit j. 


(ij Colli* v . Emmett, 1 lien. Bla. 313, (Chit, 
j. 461); ante, 29, note (*). 

(m) Semble , a note for a tom under 8/. pay- 
able to bearer only, is not a negotiable or trani- 
ferrable instrument within this act: Qua Herman 
r. Green, 1 Carr. & P a . C. N. R 9™ Sfee 
Hill n. Lewis, 1 Balk. 132, (Chit j. 187, 188); 
post , Ch. VI. a. i. Transfer, * 


(n) Poth. pi. 36; Beawet, pl.*8; Mar. 148; 
1 Pardess. 860, 351. 

(o) 1 Pardess. 360, 861, 862. 

(p) Polhill v. Walter, 8 B. & Ad. 114; 1 
Law J. K .B. 92, (Chit j. 1572); ante, 86 n. 1. 

{q) Gray v. Milner, 8 Moore, 90; 8 Tanot 
739, (Chit j. 1022, 1062). 

(r) Ante , 24, note (A), 131, 182. 

(t) Mar. 44; Com. Dig. tit Merchant, (F 

(0 De Mantort v. Saunders, 1 Bar. & Ad. 
898, (Chit j. 1609); ante, 44, note (/). 

(ti) Anonymous, 18 Mod. 447, (Chit j. 216). 
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of exchange or a promissory note(x). If a biU be intended to be accepted II. Their 
by two or more persons, it should be addressed accordingly, for where a bill Par1 * *** 
was # drawn upon one person, and was accepted by him and another, it was Shiite*, 
decided that only the first party was liable as acceptor, for there cannot be a [ *165 ] 
series of acceptors (y). But in foreign bills it is not unusual for the drawer 
to add, u Au besoin chez Messrs. the object of which we will pre- 

sently consider. 

In France a bill must not be drawn upon a person residing where the 
drawer is domiciled, but must be drawn upon a person at another place; but 
they give effect to bills drawn differently in foreign countries, where the 
French local regulation does not prevail (z). 

(17) — We have already(a) considered the points relating to the place I 7 thly. 
where the payment is to be made , and which we have seen should be fully 
expressed in the subscription or body of the bill, and it will suffice to refer 
to those observations. 


(18) — When the drawer has any apprehension that the drawee will either I8thly. jlu 
not accept or not pay the bill, he may, as a matter of precaution, to prevent ***°* n > 
the expenses and inconveniences resulting from a return of the bill, require 
the bolder in such an event to apply to a third person named in the bill for 
that purpose. This requisition is intimated by writing in the comer of the 
bill, under the drawee’s address, these words, u Au besoin chtz Messrs . — , 

at ,” or in other words, u In case of need apply to Messrs . , 

at This in effect points out one or more persons whom the drawer 

is desirous, in case of refusal or failure by the drawee, to become parties to 
the bill, in the nature of an acceptor or payer for honour; and is valid and 
uslmi on the Continent, though we have just seen that there cannot be a se- 
ries of acceptors(i). The holder is bound to apply to the party so ad- 
dressed (c), and who may accept and pay without previous protest, in which 
respect be differs from an acceptor supra protest (d): and the party so pay- 
ing has a right to sue the drawer for the amount(e). It should seem, how- 
ever, that the introduction of these words rather imports an apprehension that 
the bill will not be regularly accepted or paid, and therefore tends to diminish 
the credit which might otherwise be attached to the bill without such desire 
being expressed. 


(19) — A drawer also may add a request or direction, that in case the bill lOthly. 
should not be honoured by the drawee, it shall be returned without protest, “ ^tour - 
or without expense, by subscribing the words, u retour sans prottt” on 

u sans frais.” In this case, the omission of the holder to protest, having "sons 
been induced by the request of the drawer, he, and perhaps the indorsers, A***.’ 1 
cannot resist payment on that account, and thus the expense of protest is 
avoided (/). 

(20) — It should seem that the drawer of a bill may also, in order to avoid 20thly. 

Limit of 

(*) Hunter. Root. & Ry. C.C. 611; 689; 4 Tyr. 415, 8. C.; port, Ch. VI. s. L R u e “* x - 

atUe, IZi. Transfer— Mode* cf. The holder, however, change and 

. {y ) Jackson r. Hudson, 2 Compb. 447; is not bound to present the bill to the referee for 
(l/hit. j. 799). payment till the day after dishonour by the 

(*) 1 Pardess. 346, 480 ; 4 id. 210, 854. drawee. See 6 & 7 Will. 4, c. 58, post, Ch. 

10 164, IX. «. i. Presentment — Time of. 

(ft) 1 Pardess. 351, 394, 437, 438; supra , (d) Id. Ibid. 

n< *? (*)• (e) Id. Ibid. 

(c) Id. 438. Rot see as to these words in (/} I Pardess. 450. 
an indorsement, Leonard v. Wilson, 2 C. & M. 
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IL Their discussion and litigation respecting the amount of re-exchange and expenses, 
Pw **j|*£ in the event of the bill being returned for non-acceptance *or non-payment, 
Eeqdsitee. anticipate and limit what snail be the extent of claim upon him or the in- 
[ *166 ] doner, by subscribing, “ In case of non-acceptance or non-payment, re-ex- 
change and expenses not to exceed £ — (a specified sum). And any hold- 
er taking a bill with any such words subscribed will be bound by the limit(^). 

Subicrib^ (21) — In general no witness is essential to the validity of a bill of ex- 

ing wit- change or promissory note (A); but in the case of bills drawn for a less sum 

■eases. than 5/. a witness is necessary (t), and in other cases, if there be a subscrib- 

ing witness, the instrument must be proved by subpoenaing him (A). But if 
he purposely keep out of the way, or diligent search has ineffectually been 
made with reference to his residence, his attendance will be dispensed 
with(i). And though his hand-writing must be proved, that of the drawer 
in such case need not be proved (m). In France the testimony of witnesses 
is not admissible to add to the terms of the written contract (n) ; and the 
same rule prevails in this country unless to establish illegality or fraud, or 
want of or failure in the consideration(o). 

Letter of When a bill is about to be, or has been drawn upon a person resident at a 
A vice, djsmnt place, we have seen(p) that it is recommended that the drawer do, 

by a separate conveyance, send a letter of advice to the drawee, stating the 
sum to be paid, and the terms of the bill, and the funds out of which the 
drawee is to be re-imbursed, and that without having received some such 
communication, the drawee may and ought to refuse to accept(^). This 
precaution will prevent fraudulent alterations, which have not unfrequently 
been affected, by discharging the sum written in the body of the bill, and 
introducing a larger sum before the drawee has received advice(r). 

Of mi a- In the French law there are certain rules prescribed as to the consequences 

BUbor* 11 defects * n and who shall take advantage of them (a). But our law 
Note. contains no express provisions on the subject. 

If, however, by mistake a bill or note has been drawn in terms different 
to the intention of the parties, the error may be corrected by consent of such 
parties, and this without requiring any fresh stamp(t). 

Of Court* And it should seem that a court of equity will relieve in this respect even 
° f ^lim* a g a * nsl a surety as well as a principal, and compel all parties to give a prop- 
ParM to er bill or note according to the original intention; as where the makers of a 
give the in- note intended that it should be several as well as joint, but it was drawn on- 
*troroent D ” ^ as a J°* nt note ( u )* And although in general no *relief can be obtained in 
[ *167 ] u P ona promissory note void at law for want of a stamp(ar), yet where 

1 J the plaintiff had received a promissory note without a stamp, the court di- 


(g) See post, Part II. Ch. VI. Sum re- 
coverable — Re-exchange , a* to the utility of 
such words; and see 1 Pardess. 461, &c. 

(h) Marius, 14. 

(t) Ante , 108; 17 Geo. 8, c. 80, s. 1. 

(k) Lemon v. Deane, 2 Campb. 686; 
M’Craw v. Gentry, 8 Campb. 282, (Chit. j. 
861); poet, Stone v . Metcalf, 1 Stark. 53, 
(Chit. j. 043); post. Part n. Ch. V. a. i. Evi- 
dence. 

(/) Burt r. Walker, 4 Bar. & Al. 607, and 
cases there cited. 

(m) Page r. Newman, Mood. & M. 79* 
Kay v. Brookman, id. 2 86; port, tit. Evidence \ 


(») 1 Pardess. 345. 

(o) Ante, 127, 69. 

( p) Ante , 162. 

(q) 1 Pardess. 334, 335, 473, 475; post, 
Ch. VII. s. ii. Acceptance . 

(r) See Bulkeley v. Butler, 2 Bar C. 434; 
3D. & R. 625, (Chit. j. 1193); ante , 71, 
note (q). 

(#) 1 Pardess. 478 to 489. 

(0 See cases as to alteration of bills, poet, 
sec. y. 

(*) Rawstone v. Parr, 8 Russ. 424, 529. 
See other caaea Chitty’s Eq. Dig. tit Mietake. 
(x) Toulmin v. Price, 5 Ve*. 240 ; ante, 12b. 


Digitized by Tooele 



CHAP. V.] 


BILLS OF EXCHANGE, NOTES, &C. 


167 


rected a proper note to be made conformable to the agreement between the 
parties (y). 

On the other hand, a court of equity will, when justice requires, restrain 
the negotiation of a bill or note uuduly obtained, and even order its cancel- 
lation(z). 


III. Construction of Bills and Notes, and how given 

Effect to. 


IL Their 
Parts and 
particular 
Requisites. 

Injunction 
in Equity 
to prevent 
Negotia- 
tion and 
compel 
Delivery 
up of Rill, 
kc. 


Bills of exchange and promissory notes, like every other contract, are to 
be construed in such manner as, if possible, to give effect to the intention of Ma.truea 
the contracting parties; and, indeed, our courts, sensible how peculiarly and given 
conductive the negotiability of these instruments is to the ease and increase *° 
of trade, adopt a still more liberal ny>de of construing them than any other 
instrument^) (1). 

It has been observed by a celebrated writer on moral philosophy (c), that 
“ every contract should be construed and enforced according to the sense in 
which the person making it apprehended the person in whose favour it .was 
made understood it; which inode of interpretation will exclude evasion, in 
cases in which the popular meaning of a phrase and the strict grammatical 
signification of words differ, or in general whenever the contracting party at- 
teraps to make his escape through some ambiguity in the expression which 
he used.” These observations are applicable to the mode of construing a 
bill or note; thus, in a case before Lord Macclesfield, where a man, for a 
past consideration, gave a person a promissory note, in the beginning of 
which it was mentioned to be given for u twenty pounds borrowed and re- 
ceived,” but at the latter end were the words, u which I promise never to 
pay;” it was decided that the payee might recover it, because the person 
making the note had intentionally excited expectations which he ought to 
satisfy (d); so if a bill be drawn payable to the order of a fictitious person, 
it may tit res magis valeal quam pereat be recovered upon by a bona fide 
holder against all the parties privy to the transaction as a bill payable to 
bearer , on the principle, that as they gave currency to the instrument, which 
they knew could never be paid to the order of the fictitious payee, the law 
will presume they intended that the formality of indorsement should be 
waived (c). 


(y) Aylctt d. Bennett, 1 Anstr. Rep. 45, 
(Chit. j. 494); Chitty’a Eq. Dig. titles Agree - 
meat — Specific Performance . 

(z) Ante, 98 to 101; poet; Chitty’s Eq. 
Dig, tit. Practice — Injunction . 

(a) As to the construction of contracts in ge- 
neral, see Com. Dig. tit. Parole , (A 18); 1 
Pardeas. 454; 4 id. 196, 205, 209, 210, 211, 
220; Chitty, jun. on Cont. 19 to 28; 3 Chit. 
Com. Law, 106 to 118; S Stark, on Evid. 915 
to 1055. 


(6) Per cur . Hotham v. East India Compa- 
ny, Dough 277. 

(c) Paley, 126; Anderson Pitcher, 2 Boe. 
& Pul. 168. 

(d) Cited in Simpson v. Vtfughan, 2 Atk. 32; 
ante , 131. 

(e) Gibson v. Minot, 1 Hen. Bla. 586, (Chit, 
j. 479) ; ante, 157, 158; Ex parte Bank of Scot- 
land, 19 Yes. 811, 312; 2 Rose’s Bank. Cms. 
201, (Chit. j. 927). 


“ * he han 2? of 010 drav **> prima facie evidence of goods sold to 

edtohT^ ^i.- 0 th ® h “, re< l ue * t: *> with order* for money; they ere presuro- 

if Mid ’ noth,0 *J "Ppeanng to the contrary, upon foods in the hands of the drawee, and 

evufenM® 2 U8e u f , llCt, on “««“«»*» drawer, unless that presumption is rebutted by other 
evidence. Alvord v. Baker et at., 9 Wend. Rep. 828. r 3 
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111. How Effect is also to be given to the intention of tbe parties according to the 
law of the country where the contract is made, and m which it is to be per- 
ai»d given f° rme ^> aQ d not according to the law of the *country into which either or all 
Effect to. of them may remo ve(/); for what is not an obligation in one place cannot 
Ritft, &c. by the laws of another country become such in another place (g). The dis- 
te be con- tinction between that part of the law of the foreign country where a personal 
contract is made which is adopted, and that which is not adopted by our 
iawo€* courts, is, that so much of the law as affects the rights and merits of the con - 

country tract, all that relates ad decisionem litis, is adopted from the foreign coun- 

vyher* try — so muc h 0 f the law as affects the remedy only, all that relates ad litis 

r *i*08 ] ordinationem , is taken from the lex fori of that country where tbe action is 

* J brought. The construction or interpretation of the contract , therefore, must 
be governed by the law of the country where the contract was made — lex 
loci contractus; the mode of suing, and time within which the action must be 
brought , must be governed by the law of the country where the action is 
brought — in ordinandis judiciis, loci consuetudo ubi agitur(h). The law of 
France, by which an indorsement in blank does not operate as a transfer of a 
bill or note, is a rule which regulates the interpretation of the contract; and, 
therefore, the holder of a bill or note drawn in France, and indorsed there 
in blank, cannot recover against the acceptor or maker in the courts of this 
country, at least not in his own name(i). So in an action here against tbe 
Bank of England on their promissory note, upon an indorsement in France, 
the Court of King’s Bench said, u the plaintiff ought to have proved that 
by the law of France such a note was negotiable (k ) and where the de- 
fendant gave the plaintiff in a foreign country, where both were resident, a 
bill of exchange, drawn by the defendant upon a person in England, which 
bill was afterwards protested here for non-acceptance, and the defendant 
afterwards, while still resident abroad, became bankrupt there, and obtained 
a certificate of discharge by the law of that slate, it was held, that such cer- 
tificate was a bar to an action here, upon an implied assumpsit to pay the 
amount of the* bill in consequence of such non-acceptance in Eugland, be- 
cause such implied contract was made abroad (/). 


The time of payment is, however , in general to be calculated according to 
the law of the country where the bill is made payable(m)\ and upon a bill 
drawn at a place using one style, and payable at a place using the other, if 
the time is to be reckoned from the date, it shall be computed according to 
the style of the place at which it is drawn, but otherwise according to the 
style of the place where it is payable, and in the former case tbe date must 
be reduced or carried forward to the style of the place where the bill is pay- 
able, and the time reckoned from thence, because it must be supposed that 
the parties, in framing the bill, intended that it should be payable according 
to the law of the place where payment was to be made, and consequently 


(/) Burrows v. Jemino, Stra. 733; Sel. Ca. 
144, (Chit. j. 265); Potter v. Brown, 5 East, 
130, (Chit. i. 694). And see argument in 
Wynne v. Calendar, 1 Russ. 295. 

(g) Melon t>. De Fitzjames, I Bos. & Pul. 
141; Talleyrand v. Boulanger, 3 Ves. 447; 
Gienar v. Meyer, 2 Hen. Bla. 663; Mostyn v. 
Fabrigas, Cowp. 174; Robinson v. Bland, Burr. 
1077, (Cbit j. 251) ; FolJiott r. Ogden* 1 Hen. 
Bla. 123; Alves v. Hodgson, 7 T. R. 242, (Chit 
j. 584); Da Costa #. Cole, Skin. 272, (Chit. i. 
PT9); Potter n. Brown, 6 East, 130, (Chh. j. 
694) ; Johnson v. Machielyne, 3 Caropb. 44. 


(h) Huber r. Steiner, 2 Scott, 304 ; 2 Bing. 
N. C. 202; 1 Hodges, 206, S. C.; Trimbey v. 
Vignier, 1 Bing. N. C. 151; post , 170, n. ( b )• 
See further as to tbe remedy , post, 169. 

(t) Trimbey r. Vignier, 1 Biog. N. C. 151; 
4 Moore & Scott, 695; 6 Car. & P. 25, S. C. 

(Ar) De la Chaumetle v . Bank of England* 9 
Bar, & C. 215; Dans. & L. 319; 2 Bar. & 


Ad. 385, (Chit j. 1419, 1542). . 

( l ) Potter n. Brown, 5 East. 124, (Chit J. 


694 ). 

(st) Beawes, pi. 251; Mar. 112. 
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that was impliedly part of the eontract(n). It has been observed(o), that III. How 
this is contrary to the reason and the nature of the thing; yet other writers 
entertain a very different opinion; and it js said that a bill of exchange is ^dgivoo 
considered in this respect as having been made at the place where it is payable, Effect to. 
according to the maxim, eontraxisse nnusquisque in to loco intelligitur in 
quo t U solvent se obligavit , and that consequently the contract should be 
construed and regulated according to the laws and usage of that place to 
which the contracting parties have understood themselves subject, following 
the other rule, in contractibus veniunt ta quae sunt moris et consuetudinis in 
regions in qua contrahitur( p ). 

This doctrine was at one time extended even to the substance of the rem- Butthe 
edi/j or mode of enforcing payment, and it was considered, that although the 
form of the remedy must depend on the laws of the country in which the according 
creditor proceeds, it will, in respect of the extent of it, be subject to the to the Law 
same regulations and restrictions as if it had been pursued in the country jf ^ 
where the contract was made; and, therefore, where a man in France enter* where pur- 
ed into a contract to be there performed, and the fulfilment of it could not sued. 
in that country be enforced by arrest , it was held, by a majority of the 
judges, that he could not in this country be holdeu to bail ( 9 ) ( 1 ) . But this 


(n) See Bajl. 5th edit. 249; Mar. 75, 99 to 
92, 101 to 103. 

( 0 ) Kyd, 8. 

(p) Poth. PI. 155, and the notes of M Hut- 
teau in his edition of Pothier, p. 241. See 5 
B. & C. 443. 


(q) Melan r. De Fitzjames, 1 Bos. & Pul. 
141; Pedder v. Mac Master, 9 T. R. 609; 
Potter v . Brown, 6 East, 124, (Chit. j. 694); 
but see linlay r. Ellefsen, 2 East, 255; Tidd, 
9th edit. 211. 


(1) Many cases have occurred in the courts]of the United States, which have drawn in question 
the operation of the lex loci contractus. The rule U well settled, that the law of a place where a 
contract is made, is to govern as to the nature, validity, and construction of such contract; and 
that being valid in such place, it is to be considered equally valid, and to be enforced every where, 
with tbo exception of cases in which the contract is immoral or unjust, or in which the enforcing it 
in estate would be injurious to the rights, the interest, or the convenience of such state or its cit- 
izens. This doctrine is explicitly avowed in Hubcrus de coiifliclu Legxtm, and has become incor- 
porated into the code of national law in all civilized countries. Pearsall v. Dwight, 2 Mass. Rep. 

84. Lodge c. Phelps, 1 John. Cns. 139. Smith r. Smith, 2 John Rep. 235. Rugglcs r. Kee- 
ler, 3 John. Rep. 263. Thompson v. Ketcham, 4 John. Rep. 295. 8 John. Hep. 188. Van 
Rough p. Van Arsdaln, 3 Caines’ Rep 154. Warder v. Aroll, 2 Wash Ren. 282, and the' 
case* cited in Van Reimsdyk r. Kane, 1 Gallia. Rep. 371, 375. ^ Ticknor v. Roberts, 1 1 Cur- 

ry’s Louis. Rep. 14; Harman v. Harmon, l Bald. 130. But when it is made with reference to 
the performance of an art in another country, which is regulated by its laws, it must be executed 
with the formalities required where it is to be performed. Ibid. It seems to follow, that if a 
contract be void by the law of the place where it is made, it is void every where; and that a die* 
charge of a contract in the place where it is made, shall be of equal avail in every other place. 
Van Schaick v. Edwards, 2 John. Cns. 355 Baker r. Wheaton, 5 Mass- Rep. 509. Thompson 
v. Ketcham. Smith v. Smith; and the cases cited in 1 Gallis. Rep. 371. A discharge, therefore, 
under the insolvent or bankrupt law of a state, (supposing it to be conditional) is a good discharge 
of a contract made there, in every other state where a suit may be brought to recover on such 
contract. James r. Allen, 1 Dali. Rep. 188. Miller v. Hall, 1 Dali. Rep 229. But it seems 
to have been held that this doctrine only applies where both of the parties are citizens of, or in- 
dividuals in, the state at the time when the contract wus made. Harris v. Mnndeville, 3 Dali. 
Rep. 256. Proctor t?. Moore, 1 Mass. Rep. 199. Buker v. Wheaton, Smith r. Smith. But 
see Hicks v Brown, 12 John. Rep. 142. And such a discharge will not be valid against a suit 
upon a contract made or to be executed in another state, whether it be a foreign state, of the 
state where the suit is brought. Van Rough r. Van Arsdaln, 3 Caines’ Rep. 154. Smith r. 
Smith, Thompson r. Ketcham, 4 John. Rep. 285. ^ Woodhull u. Wagner, \ Bald. 296, where 

the decisions of the U. S. Supreme Court on State insolvent laws are collected and classed. V 8 
John. Rep.189. Van Reimsdyk v. Kane, Shieffelin v. Wheaton, 1 Gallis. Rep. 441. How- 
ever, in Connecticut a discharge under the insolvent laws of that state, has been held a good 
discharge of a contract entered into in another state with the citizens of another state. Barber r. 
Mintum, 1 Bay’s Rep. 136. 

As to the form of the action or remedy by which a contract is to be enforced, a different rule 
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latter doctrine was in a late case over-ruled, and it was decided, that, in a 
suit between parlies resident in England, a contract made between them in a 
foreign country, although the contract is to be interpreted according to the 
foreign law, yet the remedy must be taken in all respects according to the 
law /iere, and that, therefore, one foreigner may arrest another in England 
for a debt which accrued in Portugal, while both resided there, though the 
Portuguese law does not allow of arrest for debt(r). 


(r) De la Vega v. Viunna, 1 Bar. & Adol. 
284. Lord Tenterden, C. J. said, “ That this 
was an application to discharge the defendant, 
who had been arrested upon mesne process , out 
of custody on tiling common bail. The plaintiff 
and defendant were both foreigners; the debt 
was contracted in Portugal, and it appears that 
by the law of that country the defendant would 
not have been liable to arrest. It is contended 
on the authority of Melan and the Duke de 
Fitzjames, that he is entitled to the relief now 
sought. We are, however, of opinion that be 
is not. In the case of Melan v. De Fitzjames, 
the distinction taken by Mr. Justice Heath, Who 


differed from the other judges, was, that in con- 
struing contracts , the law of the country in 
which they are made must govern; but that the 
remedy upon them must be pursued by such 
ntea us as the law points out where the parties 
reside. This doctrine is said to correspond with 
the opinions of Huber and Voet, and we think, 
on consideration of the present case, that the 
distinction laid down by Mr. Justice Heath 
ought to prevail. A person suing in this coun- 
try must take the law as he finds it; be cannot, 
by virtue of any regulation in his own country, 
enjoy greater advantages than other suitors here, 
and he ought not therefore to be deprived of any 


nre vails for the recovery must be sought, and the remedy pursued according to the lex fort* not 
the lex loci contractus. Dixon *4 Ex. r. Ramsay’s Ex , 3 Crunch Rep. 324. Nash e. Topper, 
1 Caines’ Rep. 402. Ruggles v. Keeler, 3 John. Rep. 268. Pearsall r. Dwight, 2 Mass. Rep. 
84 Smith r Spinola, 27ohn. Rep. 198; and the cases cited 1 Gallis. Rep. 371. 376 Bird r. 
Ca'ritat 2 John Rep. 342. Sicard r. Whnle, 1 1 John. Rep. 194. ■{ Woodhull r. Wngner m- 

nra Bainbridire r. Wilcocks, 1 Bald. 536. V Therefore the statute of limitations of the state 
whire the contract is made, has been held to be no bar to an action in another state, for it w only 
a modification of the remedy. Pearsall v Dwight, Ruggles r. Keeler. But the statute of l*™- 
tations of the state where the suit is brought is a good bar. Nash Tupper, Ruggles v. Keeie > , 
Hubbell v. Cowdrey, 5 John Rep. 132; and if a note be negotiable by the law of the place 
where the suit is brought, but not by that of the place where it was made, an aclK>n ruay be 
maintained by the indorsee m his own name. Lodge v. Phelps, I John. Cas. 139, SLL- 
Caines’ Cas. in Err. 321. And a discharge under an insolvent law of a state which simpw P*£ 
tecta the debtor from arrest or imprisonment is no bar to a suit in another state, for it w held to be 
limited to the person only, without discharging the debt, and local in its effects. W hite v. La 

^It hns^been held that a tender of payment of bills of credit, which would be good by 
of tho place where the contract was made, would be a good bar in every other state, wnere 
wit shoild be brought. Warder u. Arell, 2 Wash. 282. And it seems to have been thought 
that a stay of execution upon a foreign judgment, by the law of the place where the , 

recovered, would be so far recognized here, as to exempt the party from arrest for debt, boo 
if arrested would entitle hitn to a discharge on common bail. Conframp c. liurel, 4 Uau. 

419. and see Melan *. Fitzjames, 1 Bos. & Pul. 139. But the contrary seems asserted by Low 
Ellenborough in Imlay r. Eliefsen, 2 East’s Rep. 455, and sec Sicard r. V\ hale, 11 John. K p* 

1 And as the law of the place where the coutract is made, regnlates the rights and duties of the 
parties, if a bill be drawn and indorsed in a place, by a person resident there, he w answeraDi 
upon such indorsement only so far os the laws of that country bind him upon a bill so drawn an 
indorsed. Powers v. Lynch, 3 Mass Rep. 77. See also Hicks r. Erowu, 12 John. Rep. u-* 
And upon a bill drawn payable in a foreign country, whether payment m the current money ch 
that country be good or not, depends upon the intention of the parties, nnd their reference m 
contract to the lex loci. Seabright v. Galbraith, 4 Dali. Rep. 325. For where it appears 
the performance of the contract in tho contemplation of the parties, has relation to tho laws 
another country, the contract must be interpreted according to those Jaws- Powers r. Lyu 
Hicks t>. Brown. , . , M 

The indorsement of a bill is deemed a new substantive contract; nnd therefore tn o in 
will be liable to damages on non-payment of a bill, according to the law of the place where 
indorsement was made. Bemb. Slacurn t*. Pomeroy, 6 Crunch, 221* The usage of thejpia 


ten, 89. . . 

For other cases respecting the operation of the lex loci , see Van Schaick v. Edwards, Z Jonn. 
Cas. 355. Harrison v. Sterry, 5 Cranch, 289. Ludlow v. Vaa Renssellaer, 1 John. Rep. »*• 
Winthrop v. Pepont, 1 Bay’s Rep. 468. Green v. Sarmiento, 1 Peter’s Rep. 74. 
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And persons trading abroad in su?h mode as would constitute a partner- in. IJow 
ship here, may sue here as partners for consignment sent to this country, & c * 
though they cannot sue at the place of trading, by reason of the particular anlTgiven 
law of that country (s) . Effect to. 

*So with respect to the limitation of action, it has recently been determin- [ # 170 ] 
ed that the French law of prescription as to bills and notes appertains ad 
tempos et modum actionis institucndce and not ad valorem contractus , and, 
therefore, that the payee of a promissory note made in France might sue the 
maker in this countiy at any time within six years, though by the law of 
France be would have been limited to Jive years (/). 

And, on the other hand, it has been held that though by the law of the 
country where the contract was made the party would have forty years to 
proceed on it, he would only have six years in England(u). And so far 
has this doctrine been carried, that a holder was allowed to recover in an 
English Court on a bill drawn in France on a French stamp, though, in con- 
sequence of its not being in the form required by the French code, he had 
failed in an action which he brought on it in France(z). So we have seen 
that our courts do not regard the revenue laws of a foreign country, and 
even give effect to contracts in fraud of the foreign country, or even of the 
private subjects thereof(y). According, however, to the law of France, 
the time of limitation prescribed in the country where the contract was made 
would be given effect to wherever the contractor should be sued(z). 


And in England our courts, besides giving effect to the contract itself ac- Foreign 
cording to foreign law, must also give effect to the foreign law in some other . 
collateral respects , for otherwise the greatest injustice might ensue; thus in Effect g toaj 
France , a protest for non-payment is not to be made till the day after a bill to Protests, 
falls due, whereas in England it is to be made on the very day. It cannot &c * 
be doubted that if the bill were payable in France y the English courts must 
give effect to the French instead of the English law (a). So in France , a 
protest is always necessary, while in England a protest is only necessary fn 
the case of foreign bills (A) ; certain formalities are also essential in the former 
country to the validity of an indorsement of a bill or note, and.no indorse- 
ment in blank can be made there, while in this country such mode of in- 
dorsement is not only permitted, but is the more common form; and it has 
lately been decided that these formalities myst be complied with to enable 
the indorser to sue in this country in his own name (A). And in cases of 


superior advantage which the law of this coun- 
try may confer. He is to have the same right 
Which all the subjects of this kingdom are enti- 
tled to.” Sec ante , 168. 

(*) Shaw v. Harvey, Mood. & M. 226 — 
Lord Tenterden, C. J. after referring to the ar- 
ticles, said, M This may be the governing law 
of Holland, but it will not prevent persons from 
suing here as partners. Ir they really ure such, 
they may maintain an action for goods sold and 
delivered here. These are merely municipal 
regulations, preventing, as it seems, their suing 
as partners where they are in force, but not af- 
fecting the general rights of the parties.” A 
verdict was then taken for the plaintiff, subject 
to a reference as to the amount. 

(/) Huber v. Steiner, 2 Bing. N. C. 202; S. 
C. 2 Scott, 304; 1 Hodges, 206, ante , 169. 
Such actions, however, are not favoured. See 
the same case, 4 Moore & S. 828; 2 Dowl. 
781. See potty Part II. Ch. IV. Defences and 


Pleat. 

(u) The British Linen Company r. Drum- 
mond, 10 Bar. & Cress. 903. An action was 
brought here on a written engagement entered 
into in Scotland; and although by the law of 
this country the Statute of Limitations had at- 
tached, it was contended that the Scotch law 
must prevail, which would have allowed forty 
years for commencing the suit. But the court 
of King's Bench thought the case must be gov- 
erned by the law of the country in which the 
action was brought. Cited in De La Vega v. 
Vianna, 1 Bar. & Adol. 294; and Huber v. 
Steiner, 2 Bing. N. C. 202; ante, 169. 

(z) Wynne c. Jackson, 2 Russ. 351; ted 
qurtre. See Trimbey v. Vignier, 1 Bing. N. 
C. 151, infra , note (A). 

(y) Ante, 121, note (y), 

(-) 4 Pardess. 223. 

(a) 4 Pardess. 227, 

( b ) Trimbey v . Vignier, 1 Bing. N. C. 151; 


i 
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III. How foreign marriages, in whatever country *they may have taken place, and al- 
though the parties be British subjects, yet they are legal if celebrated ac- 
and*givett cording to the law of the country where they took place, however different 
I'ffect to. from that prescribed in England (c). 

Foreign Some of the decisions referred to seem to depart from the admitted rule, that 
thissub- th e con * rac * il* c [f ought to be given effect to according to the lex loci where 

ject. it w&s made. In the French law, there is much learning on this subject, and 

the rule itself seems much the same as that laid down in the English courts, 
but they appear to be more liberal in the application of it, and give more ex- 
tensive effect to foreign law than adopted in this country (d) . Thus it has been 
there considered, that if a bill of exchange be made in a foreign country, de- 
fective according to the French law, but valid according to the foreign law, 
it must, nevertheless, be given effect to in the French courts, even against a 
French indorser, “ par ce que les regies sur la validiU intrinseqve des con- 
ventions sont derivC es du droit naturcl , et sont dt tonics les legislations And 
in the very case of limitations it is laid down, that the law of prescription pre- 
vailing in the country where the contract was made, though different from that 
in France, must in their courts be given effect to(e). The difficulty of ascer- 
taining correctly the foreign law is admitted, but it is there considered that 
such difficulty does not constitute any sufficient ground for relieving the courts 
from the necessity of giving full effect to the contract according to the law of 
the place where it was made(/). 

Th© Lan- It has been observed by a celebrated writer on the law of Nations^), that 
it is the first general maxim of interpretation, “ that it is not allowable to 
roust be interpret what has no need of interpretation;” and that when a deed is word- 
observed. ed in clear and precise terms, when its meaning is evident, and leads to no 
absurd conclusion, there can be no reason for refusing to admit the meaning 
which such a deed naturally presents; to go elsewhere in search of conjec- 
tures, in order to restrict or extend it, is but to attempt to elude it, and if 
this dangerous method were once admitted, every deed might be rendered 
useless. Les termes de la contravention doivent ttre consideres avant tout(h ). 
It seems that on similar principles, our courts, notwithstanding their anxiety 
to give effect to the intentions of the contracting parties, have laid down as 
a general rule, that all latitude of construction must submit to this restriction, 
namely, that the words and language of the deed bear the sense which is 

4 Moore & 8- 695, 8. C. It was proved at the lion relatif au commerce.** " De l’applicatioo 
trial by a French advocate called as a witness de lois estrang^res relatives fc la'forme des aetes.’* 
on the part of the defendant, that by the law of “ De 1* interpretation des actes fails en pays 
France a protest must always be mnde, and etrangers.** <( De Texecution des actes flits en 
that no action conld be maintained upon prom- pays estrangers.** 
issory notes and bills of exchange unless they (e) 4 Pardesa. 223. 

were 'protested ; and the indorsement to the (/) 4 Id. 216, &c. In many cases, partic- 
laintiff being in blank , and not according to ularly with respect to foreign marriages , it is 
the formalities required by the Code de Com- admitted that the lex loci must be ascertained 
merce, articles 136, 137, 138, was invalid, and and given effect to; see the cases collected 1 
passed no interest to the holder- And the court Bla. Com. by Chitty, 440, note 81, and supra , 
so held after argument in banc; but gave no n. (c). And if English courts will take any 
opinion as to the necessity of protest. See fur- cognizance of foreign transactions, semble that 
ther as to indorsement, post , Ch- VI. s. i. Trana- full effect should be given to them, the same aa 
fer — Modes of . if discussed in the proper country. And aoe 

(c) See Lacon r. Higgins, 3 Stark. R. 178; Alivon v. Furnival, 1 C- M. & R. 277; 4 Tyr. 
Dow!. N. P. C. 38, 8. C.; infra , note(/>. 751, 8. C. see poet, 820,(18). 

See also Doe d. Birtwhistle r. Vnrdill, 6 B. Si (g) Vattel, 244; et aide PoweUon Contracts, 
C. 488, 452; 8 D. & R- 185, 8- C. tit. Construction. 

(J) So© 1 Pardess. 465; 4 id. 196, 205, 209, (h) 4 Pardessus, 216, 217, &c. 

JlO, 2U, 220, 223. “ Des conflits do legisla- 
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attempted to be put upon tbem(t). However, in the case of bills and other HI. How 
negotiable instruments, our courts have relaxed this rule; and therefore in 
the case just alluded to, where *an action was brought by an indorsee of a an( j g j ven 
bill of exchange against the acceptor, and he could not prove an indorse- Effect to. 
ment by the payee, evidence was admitted to prove that the payee was a [ *172 J 
fictitious person, and consequently could not indorse it; and it was adjudged, 
that as the drawer and acceptor knew of such fact, and the holder did not, 
the bill should against them operate as a bill payable originally to bearer, 
and that the bolder might recover thereon as such(fc). The courts have 
always, in mercantile affairs, endeavoured to adapt the rules of law to the 
course and method of trade and commerce, in order to promote it ; and 
when new cases have arisen on the mercantile law, they consult traders and 
merchants as to their usage in regard to bills (/)(!). 


(t) Anderson r. Pitcher, 2 Bos. & Pol. 168; 
Hot ham r. East India Company, Dougl. 277 ; 
Barnet v. Kensington, 7 T. ft. 214. 

(k) Gibson v . Minot, 1 Hen. Bla. 669, (Chit, 
j. 479); and see ante , 157, note (y); 167 note 
( 0 - 


(l) Per WiJIes, C. J. in Stone v. Rawlinsen, 
Willes, 661; Barnes, 164, (Chit. j. SIS); and 
see Carvick r. Vickery, Dongl. 658, (Chit. j. 
410); ante t 67, note (/); bnt see Holt’s C. N. 
P. 99, in notes. 


(1) It may be well to collect in this place a number of cases in which a legal construction has 
been put upon written contracts, which do not properly fall under any other head. 

A note as follows, “ Due the bearer hereof, SI. IS#. 10 d. which I promise to pay to A. T. or 
order, on demand,” is a note payable to A. T. or order, and not to the bearer, and therefore 
cannot be transferred but by indorsement. Cock v. Fellows, 1 John. Rep. 143. 

An instrument in writing, by which A. directed B. to pay C. or bearer 400 dollars, and take 
up JS.*» note of that amount , though the instrument be accepted, is not a bill of exchange. Cook 
v. Satteralee, 6 Cowen, 108. But a request to pay the amount of a promissory note, written un- 
derneath the same, is operative as a bill of exchange, and after acceptance, the drawee is liable. 
Leonard v. Mason, 1 Wend. 622. And so, if the place of payment of a note is designated in a 
memorandum at the bottom; or if to the acceptance of a bill, a place of payment be added, with 
the assent of the holder, such memorandum or qualification becomes a part of the contract. 
Tuckerman t. Hartwell, 8 Greenl. 147. 

Where a person adds at the bottom of a note of another, that he acknowledges himself to be 
bolden as a surety for the note, he is in law deemed an original joint promissor. Hunt v. Adams, 
6 Mass. Rep. 219. Leonard v. Vredenburgh, S John. 296. 

If a person write his name on the back of a note in blank, as guarantor, and authorize an- 
other person to write a guaranty over his name, it is good and may be filled up accordingly. 
Ulen v. Kittredge, 7 Mass. Rep. 233 . Moies v. Bird, 11 Mass. Rep. 436. 

If a note be made payable to A. or order, and a person who had previously intended to have 
become indorser thereon, write on the back of the note, “ for value received, I undertake to pay 
the money within mentioned to A.;” he will be held as an original promissor. White v. How- 
land, 9 Maas. Rep. 314. Leonard v . Vredenburgh, Bailey v . Freeman, 11 John. Rep. 221. 

The payee of an accommodation note not negotiable, indorsed it in blank to a creditor of the 
maker, intending thereby to become security for the debt of the maker to the creditor; it was 
held that the creditor might lawfully write over the indorsement ” for value received, I undertake 
to pay the money within mentioned to A. (the creditor;”) and so hold the payee as an original 
promissor. Joscelyn v. Ames, 3 Mass. Rep. 274. 

And if a note be payable to the creditor only, and another person indorse his name in blank on 
the note as security for the payment, he may be treated as an original promissor. Moies v. Bird. 

If a bill be drawn in England , on a firm, in Botton , payable to the drawer himself or order, 
and be accepted by one of the firm then ia England , payable in London , it is a foreign bill of 
exchange, and on non-payment it is to be governed by the law of Massachusetts as to damages. 
Grimshaw v. Bender, 6 Mass. Rep. 157. 

Where a note dated the 15tb of July t was payable immediately with interest from the first 
day of June , it was held to mean the first day of the preceding June . Whitney r. Crosby, 

8 Caines’ Rep. 89. 

Where the payee of a note payable to himself or order, indorsed on it, “ I guarantee the pay- 
ment of this note within six months,” and signed his name thereto, such a signature was held to 
operate a transfer of the note to every subsequent holder, even supposing that the guaranty should 
be construed a mere contract between the payee and his immediate indorsee. Uphara t*. Prince, 

12 Man. Rep. 14. But see Tyler v. Binney, 7 Mass. Rep. 479. 

Such a guaranty by a third person, made at the time of the execution of the note is an original 
collateral undertaking, and is sustained by the original consideration in the note. Leonard r. 
Vredenburg, 8 John. Rep. 29. Bailey v. Freeman, 11 John. Rep. 221. 
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IV. Delivery of a Bill or Note to the Payee, and Effect 

THEREOF. 


IV. Deliv- \ bill of exchange, &c. in general is delivered by the drawer to the pay- 
BiU or* ee, and where it consists of several parts, as is usual in case of foreign bills, 
Note to the each ought to be delivered to the person in w hose favour it is made, unless 
Payee, and one p art be forwarded to the drawee for acceptance, and in that case the 
thereof. rest must be so delivered; were it otherwise difficulties might arise in nego- 
tiating a bill or obtaining payment of it(m), though a delivery is not essen- 
tial to vest the legal interest in the payee(n)(l). 


When it In general one contract not under seal cannot be extinguished by another 
suspends similar contract(o); and a mere gratuitous promise, without any new consid- 

Remedy^" eration, to give time for the payment of a pre-existing debt is not bindingQi). 
for prior But a person by taking a bill of exchange or promissory note in satisfaction 

Debt. Q f a former simple-contract debt, or of a simple-contract debt created at the 

time, stipends his remedy , and is precluded from afterwards waiving it and 
suing the person who gave it him for the original debt before the bill has 
been dishonoured; for the taking of the bill \sprimu facie a satisfaction of the 
debt and at least amounts to an agreement to give the person delivering it 
credit for the length of time it has to run(«j) (2). And if the holder of a bill 


(m) Ante , 155. 

(n) Smith v. M*Clure, 5 Blast, 477, (Chit. j. 
699). The plaintiff declared on a bill payable 
to his own order, and averred that he delivered 
it to the defendant, to whom it w»9 addressed, 
and who accepted it according to the usage and 
cnstom, &c. and by reason of the premises, &c. 
the defendant became liable to pay. The de- 
fendant demurred specially, and assigned ns 
cause that it was not alleged that the defendant 
re-delivered the bill to the plaintiff. Per curi- 
am, the acceptance of the bill, which was ad- 
mitted by the demurrer, and must be taken to 
bo a perfect acceptance, vested a right in the 
drawer to sue upon it, and if, after such an ac- 
ceptance, the acceptor improperly detained the 
bill in his hands the drawer might nevertheless 
sue him on it, and give him notice to produce 
the bill, and on his default give parol evidence 
of it. 


(o) Story r. Atkins, Lord Raym. 1430, (Chit, 
j. 960); Scott v. Surman, Willes, 406; Taylor 
v. Wasteneys, 2 Stra. 1218. 

(p) De Symons v. Minchwick, 1 Esp. R. 430. 
(g) Kearslake v. Morgan, 5 T. R. 513, (Chit. 

j. 620) ; post , 176, note (f) ; Stedman r. Gooch, 
l Esp. R. 3. Assumpsit for goods sold; defence 
that plaintiff had taken three promissory note* 
of Finlay ; it appeared that these notes had been 
returned to the defendant before they were pay- 
able, and it was insisted that the plaintiff, hav- 
ing taken them in discharge of her debt for good* 
sold, could not maintain an action on her origi- 
nal debt until an actual default in the payment 
of these notes, ns the notes might be paid when 
they became due, nor should the plaintiff be al- 
lowed to judge of the probable or improbable 
ability of the party to pay at a future day. 

Lord Kenyon said that the law won clear, and 
that if in payment of a debt the creditor is con- 


Where the payee of a note payable to himself or order, indorsed on it upon a transfer, ** 1 
guarantee the payment of the within note in eighteen months, if it cannot be collected before that 
time; the guaranty was construed not to mean to give an unlimited currency to the note, and no 
person other than an original party to the guaranty could maintain an action thereon. Tyler r. 
Binney, 7 Mass. Rep 479. 

Where the promissee of a negotiable note, payable in six months, sold it, having made and 
signed this indorsement on it, “ I guarantee the payment of the within note in six months;” this 
was held to be an absolute and original undertaking, by which it was the duty of the guarantor 
to see that the maker paid the money within the time specified, or to take notice of his neglect 
and pay it himself. Cobb r. Little, 2 Greenl. 261. 

Where the defendant indorsed a note not negotiable, obliging himself to pay it if the maker 
proved insolvent, or 4 to make it good,’ all that can be required of the indorsee is that he should 
first use the ordinary means to get payment from the mriker before he resorts to the indorser. 
The rules applicable to negotiable instruments do not apply in such case. Wilson v. Mullen, 3 
McCord, 236. See further as to collateral undertakings. Prentiss r. Danielson, 5 Conn. Rep. 
176. Beckwith r. Angel, 6 Conn. Rep. 815. Smith r. Hawkins, Id. 444. 

(1) But it is essential to the validity of a promissory note. Chamberlain v. Hopps, 8 Verm. 
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take *from the drawer a promissory note in full satisfaction of the bill , he 
cannot afterwards sue the acceptor of such bill(r). So if a party in a cause 
take a promissory note from his attorney for the debt which his attorney has 
received from the opposite party, he deprives himself of the summary relief 
by application to the court to make the attorney pay over the money (a). 
And even on behalf of the crown an extent in aid cannot be issued against a 
person from whom the principal debtor has taken a bill which is not due(/). 
On the same principle the acceptance by a creditor of a check in his favour 
drawn by the debtor operates as payment unless dishonoured (w). But 
where the traveller of a tradesman in London called on his employer’s debt- 
or in the country, and being unable to obtain cash consented, at the request 
of the debtor, to take an acceptance for the amount, and wrote the whole 
form of a bill except the name of the drawer, (the traveller having no au- 
thority to sign bills, but being in the habit of sending them up to London 
without a drawer’s name to prevent risk by loss), and sent it up to his em- 
ployer, telling the debtor that he did not think it would be satisfactory, and 
the employer kept the bill, but did not put his name to it as drawer, it was 
held that these facts did not amount to proof of the drawing of a bill, so as 
to prevent the creditor from recovering for his original demand before the 
instrument purporting to be a bill became due(x). And the taking of a bill 
is not a suspension of the right to proceed for the prior debt, unless the party 
delivering it performs all that he engaged to do; and therefore where an ac- 
tion having been brought against the acceptor of a bill of exchange, it was 

tent to taken bill or note payable at a future (7) The King v. Dawson, Wiglitw. 32, 
day, be cannot legally commence an action on (Chit. j. 799 ). ft was pleaded to an inquisi- 
his original debt until such bill or note becomes tion founded on an extent in aid that the defend- 
payable, or default is made in the payment; but ant had accepted a bill drawn upon him by J, C. 
that if such bill or note is of no value, as if, for (the original debtor) and which did not become 
example, drawn on a person who has no effects due until after the inquisition was taken; the 
of the drawer's in his hands and who therefore replication stated that the bill was dishonoured, 
refuses it, in such case he may consider it as and that the original debtor to the crown had 
waste paper and resort to his original demand been obliged to take it up; upon demurrer, 
and sue the debtor on it. th t as the inquisition was executed before the 

Formerly if a writ were issued before the bill became due the bill could not at that time 
bill was due and the bill was dishonoured be*, have been taken up by the said J. C., the court 
fore the day of which the declaration was en- held, that as on the day of taking the inquisi- 
titled, the action was sustainable; 4 East, 75; tion no action could have been maintained by J. 

7 T. R. 4; 11 East, 118. But it would now be C. against the defendant upon this bill of ex- 
otherwise; see 2 Will. 4, c. 39; Chit. & If. change, the interest in the bill at that time be- 
Flat. 1091. ing in his indorsee, thero was, in fact, at that 

(r) Sard v. Rhodes, 1 M. Si W. 153; S. C. time no right of action against uny person. 

1 Tyrw. & G. 298; 4 Dowl. 743; 1 Gale, ( u ) Pearce r. Davis, 1 Mood. & Rob. 365. 
376; and see Lewis v Lister, 2 C., M. & The mere fact of one party drawing a check in 
R. 704; S. C. 4 Dowl. 377; 1 Gale, 320. favour of another is not evidence of a debt; 

As to renewed bills, see post. id. ib. 

(s) Anon. 3 Law J. 106, K. B. 28th Janua- (x) Vyse r. Clarke, 5 Car. Si P. 403. 
ry,1825. 


ery on a count for goods sold, unless it be shown that the drawer has been legally 6xed with the 
payment of the bill, or has promised to pay it with full knowledge that he was not liable. Jones 
et al. r. Savage, 6 Wend. Rep. 658. 

^ So, a note due to a bank, which is taken up by the proceeds of a note discounted to renew 
it, is in general extinguished. Hill r. Bostick, 10 Yerg. 410. And in all cases of notes endors- 
ed, where one is fairly received in renewal of another, it discharges the first, and the second is 
taken in the usual course of trade,’ * and for a good consideration passing at the time. Nichol r. 
Bate, Idem, 429. 

The delivery of a bill of exchange or promissory note as payment, is prima facie, evidence of 
payment for the goods sold ; and it is for the creditor to show that the security has been dishon- 
oured. In general, if it be dishonoured it will not be considered^payment, unless the creditor has 
agreed to run the risk of the bill or note which be takes in payment being bad, or unless he has, 
by laches j made it his own; in which case it would operate in discharge of the original cause of 
action. 8 Burge’s Col. and For. Law 794. 
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agreed between the parties that the defendant should pay the costs, renew the 
bill, and give a warrant of attorney to secure the debt, and the defendant 
gave the warrant of attorney and renewed the bill, but did^not pay the co$ts , 
it was held that the plaintiff might bring a fresh action on the first bill while 
the second was outstanding in the hands of an indorsee (y). So if the per- 
son delivering a bill, check, or note, knew or *had reasonable ground to ex- 
pect that it was of no value, the holder, on discovering the fraud, will not 
be precluded from immediately suing such party on his original liability (z). 
We have already seen what conduct the holder may pursue when a bill or 
note given in payment of a debt is upon a wrong stamp(a). 

Where one of three joint covenantors gave a bill of exchange for part of 
a debt secured by the covenant, on which bill judgment was recovered, it 
was held that such judgment was no bar to an action of covenant against the 
three, such biH, though stated to have been given for the payment and in sat- 
isfaction of the debt, not being averred to have been accepted in satisfaction, 
nor to have produced it in fact (b). So where the maker of a promissory 
note accepts a bill of exchange drawn by the payee of thejiote, in lieu of 
such note, it must, in answer to an action on the note, be distinctly averred 
that the bill was given as well as taken in satisfaction of the note(c). The 
taking of a bill or note in payment of rent does not of itself preclude the 
right of distraining for the rent even before the bill or note become due(d). 
And the taking a bill or note does not prejudice a prior specialty security so 
as to preclude the party taking it frorp recovering interest payable on the 
specialty (e). And the giving a bill or note for a smaller sum is not in law a 
satisfaction of a larger sum claimed, and the difference may be sued for (/). 
An express and clear agreement by the creditor to take a bill as payment at 
all events, and whether honoured or not, would amount to a payment of the 
debt(g), but in the absence of such stipulation even a partner of the debtor, 


(y) Norris r. Aylett, 2 Campb. 329, (Chit, 
j. 781). Per Lord Ellenboroagh. There was 
to be no extingaiahment of the bill until, amongst 
other things, the costa were paid. If they had 
been paid this might have brought it within the 
case of Kearalake r. Morgan, but the agree- 
ment remaining unperformed on the part of the 
defendant the plaintiff reserved to himself the 
power of rendering the bill available ; this is 
like accord without satisfaction. Verdict for 
the plaintiff, on his delivering up the substitut- 
ed bill to the defendant; and see Lumley r. 
Muagrave, and Lumley v. Hudson, 5 Scott, 230, 
238; but see Dillon r. Rimmar, 1 Bing. 100; 
7 Moore, 427, (Chit. j. 1170). See post, 820 
( 19 ). 

( z ) Stedman v. Gooch, 1 Esp. Rep. 5, (Chit, 
j. 608); Anon. 12 Mod. 617, (Chiu j. 216); 
Hawse r. Crow, Ry. & Moo. C. N. P. 414; 
Pnckford e. Maxwell, 6 T R. 62, (Chiu j. 631); 
Owenson v. Morse, 7 T. R. 64; Bishop v. Shil- 
leto, 2 B. & Aid. 329, note (n); Taylor v. 
Plumer, 3 Maule & S. 362, (Chit. j. 923); 2 
B. & P. 618; Gladstone r. Hadwen, 1 Maule 
& S. 617, (Chiu j. 886); Noble v. Adams, 7 


Taunt. 69; Earl of Bristol p. Wilsmore, 1 B. 
& C. 614; 2 D. & R. 766; Kilby r. Wilson, 
Ry. & Moo. C. N. P. 178. 

(а) Ante , 124, note (i); and see Wilson r. 
Vysar, 4 Taunt. 288, (Chiu j. 860). 

(б) Drake r. Mitchel, 3 East, 261, (Chit. j. 
666); see Sard a. Rhodes, 1 M. & W. 163; 
ante , 173, note (r). 

(c) Crisp v. Griffith, 2 C., M. & R. 159; 
S. C. 3 Dowl. 762; 1 Gale, 106. 

( d ) Bui. N. P. 182, note ( a)\ 3 Price, 272; 
Davis p. Gyde, 4 Nev. & M. 462; 2 Adol. & 
Ellis, 623, S. C. Quart, whether to an avow- 
ry for rent an agreement to take a promissory 
note as accord and satisfaction could be plead- 
ed in bar, or an agreement to suspend the right 
of distress until a note taken for the rent should 
become due; id. ib, 

(e) Curtis v. Rush, 2 Ves. & B. 416, (Chit, 
j. 910). 

(/) Thomas r. Heathom, 2 B. & C. 477 ; 3 
Dow. & Rv. 647, (Chit. j. 1197). See post , 
820(20). ’ 

(g) Brown r. Kewley, 2 Bos. & Pul. 518; 
3 Chit. Coin. Law. 131. 


(1 ) ^ A draft or bill of exchange upon a third person, given by a debtor to a creditor, who 
stipulates that it shall be in full satisfaction of the debt, when paid, is prima facie evidence of 
payment of the original debt; and to rebut such evidence the creditor is bound to show, in 4n 
action for the recovery of the original debt, diligence in obtaining payment of the bill, and if not 
paid, notice of non-payment; or, he must excuse the non-presentinent and produce the bill on the 
trial, to be cancelled. Dayton r. Snell, 23 Wend. 346. 
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unknown until the dishonour, may be sued (A). And if the payee of a pro- IV. De- 
missory note payable on demand deposit it with a creditor as a security for 9** a 
advances, and afterwards procure from the maker of the note a bill of ex- the 
change as in lieu of the note, representing that the creditor wished for a fresh Payee, 
security, and undertaking to get back and deliver up the note, but which he &c * 
never does; the creditor, notwithstanding he has been paid the amount of 
the bill, may also recover upon the note, unless there are circumstances from 
which a jury can infer that he knew the bill to have been given for the same 
debt as the note(t). 

The taking a bill of exchange or note in satisfaction will in general deter- 
mine a lien . Thus, where the owner of a ship having a lien on the goods 
until the delivery of good and approved bills for freight took a bill of exchange 
in payment, and though he objected to it at the time he afterwards negotiated 
it, it was held that such negotiation amounted to an approval of the bill 
by him, and that it was a # relinquishment of his lien on the goods(A). So a 
vendor, who takes in payment a p/omissory note and negotiates it, loses his 
lien; and such lien is not revived upon the dishonour of the note, which is 
outstanding in the hands of an indorsee(/). But a vendor does not waive 
his lien on his estate sold by taking the promissory note or acceptance of the 
vendee, and receiving its amount by discount(m). And where real proper- 
ty was devised to trustees on trust to sell and pay the produce to the chil 
dren of the testator, and the children sold tiie property to one of the execu- 
tors in consideration of a sum secured by bills payable by instalments, aud as 
to some shares further secured by an assignment of a policy of insurance, 
and the executor became bankrupt without having paid the bills, it was held 
that the children all had a lien on the estates for the sums unpaid (n). 

When an account for goods sold is settled, and the defendant gives a bill When it 
of exchange for the amount which remains unpaid, it lias been holden that 
the defendant cannot, in an action on such bill, go into evidence to impeach to amount 
the charges in the account which has been settled, the giving of the bill being of prior 
conclusive evidence of the sum due(o). Debt 

The effect also of taking a bill of exchange or promissory note on account Compel* 
of a precedent debt, is, that when the bill is accepted or note made by a ^and t0 
third person, the creditor cannot proceed in an action for such debt against prove due 
his original debtor without showing that he has used due diligence to obtain Diligence, 
payment from such third person(p); and also showing, if the defendant was 


When it 
waives a 
Lien. 


[ *175 J 


(h) Robinson v. Wilkinson, 3 Price, 53S. 

(i) Adams v. Bingley, 1 M. & W. 192. 

(k) Horncastlo r. Farran, 8 B. & Aid. 497; 

2 Stark. R. 590, (Chit. j. 1079). 

(/) Bunney r. Poyntz, l Nev. & M. 229; 4 
Bar. & Adol. 56S, S. C. 

(m) Ex parte Loaring, 2 Rose, 79; Grant v. 
Mills, 2 Ves. & B. 306, (Chit, j 808). 

( n ) Ex parte Latey, 2 Mont. & Ay. 609; 1 
Dea. 557, S. C. 

(o) Knox v. Whalley, 1 Esp. Rep. 169, 
(Chit j. 528); (ted quart Trueman v. Hurst, 
1 T. R. 40, (Chit. j. 430); Chandler c. Dor- 
sett, Finch Rep. 431, (Chit. j. 165); Vin. Abr. 
Partner, E 2). The defendant was indebted 
to the plaintiff 74/. for clothes, &e. and gave a 
bill of exchange for 84/. and received the differ- 
ence. The bill being dishonoured, plaintiff 

26 


brought his action on the bill and for a further 
sum for clothes furnished since the bill was 
given. . At the trial the defendant was proceed- 
ing to impeach the plaintiff's charges contained 
in the first bill, which was objected to by the 
counsel for the plaintiff. Lord Kenyon ruled, 
that up to the time of giving the bill of exchange 
all matters must be considered as closed, and 
that the giving the bill most to that effect be 
taken as conclusive evidence of the sum due at 
that time. 

( p ) Smith v. Wilson, Andr. 187, (Chit. j. 
285). This wes a special case for the opinion 
of the coart. It appeared that the defendant 
being indebted to the plaintiff for goods sold 
and money paid, had, in port payment, indors- 
ed to him a note for 100/. drawn by Jones and 
payable to defendant or order, and at the foot 
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IV. De- a party thereto or delivered it to the plaintiff, that the defendant had due no- 
liyery of a ti ce 0 f the dishonour(g) . And * where the buyer of goods hands over to the 
Not* to the seller the promissory note of a third party without indorsing it, it is not ne- 
Payee, &c. cessary for the seller, in an action for the price of the goods, to prove pre- 
[ *176 ] sentment of the promissory note to the maker(r). But if the defendant was 
the acceptor of the bill or the maker of the note, then it suffices merely to 
produce the instrument on the trial, in order to show that it is not outstand- 
ing in a third person’s hands (s). It is a good plea, in an action for the 
original debt, that the defendant delivered a bill or note in payment or for or 
on account of such debt , and compels the plaintiff to reply and prove that the 
bill or note was dishonoured, and that due notice thereof was given to the 
defendant(t). 


When the 
Bill must 
be produc- 
ed on 
Trial, and 
due Notice 
of Dishon- 
our proved. 


In an action for the original demand , if it appear in evidence that a nego- 
tiable (u) bill or note was given, the plaintiff cannot recover without produc- 
ing the instrument, or proving it in his possession or control(r), or proving 
that it was destroyed(x), or showing that it was on a wrong stamp(y). 


of an account stated between the parties plain- 
tiff wrote “ received the contents when the 
above mentioned bill is paid.” Plaintiff indorsed 
over the note, which became due 28th March, 
1735. Jones carried on business and continued 
his payments till the 13th May following; one 
question therefore was, whether the plaintiff, by 
receiving this note and not applying for the 
money due thereon, had lost his original debt ? 
The court held, that where a note is taken fora 
precedent debt, it must be intended to be taken 
by way of payment, upon this condition that 
the note is paid in a reasonable time, but if the 
person accepting it doth not endeavour to pro- 
cure such payment, and the money is lost by 
his default, it is but reasonable that he should 
bear the loss ; see Ward v. Evans, 2 Lord 
Raym. 929,929, 930, (Chit. j. 216); Cham- 
berlain r. Delarive, 2 Wils. 353, (Chit, j 877). 

Hebden v. Hart sink and another, 4 Esp. Ni. 
Pri. R. 46, (Chit. j. 40). Assumpsit by the 
plaintiff for wages as a clerk to the defendant 
Pleas of non-assumpsit and a set-off To prove 
payment of 140/. in part discharge of the plain- 
tiff’s demand, the defendants gave in evidence 
that they had given him bills of the house to 
that amount. It was contended for the plain- 
tiff, that before this could be deemed a dis- 
charge to that amount, the defendants should 
prove the bills to have been paid. Lord Ken- 
yon said it was not necessary; that where a 
party took bills in payment of a debt, he would 
presume the money ’was received, unless the 
contrary was shown. 

( q ) 4 Ann. c. 9, s. 7; Bridges v. Berry, 3 
Taunt 130, (Chit. j. 804); but see Rishop r. 
Rowe, 8 Maule & 8. 362, (Chit. j. 921); as to 
the necessity of giving defendant notice of dis- 
honour, &c. when he is no party to the bill, 
potty Ch. X. «. i. 

(r) Goodwin r. Coates, 1 Mood. & Rob. 221. 

(a) AnUy 124, note (•). 

(t) Kearslake v. Morgan, 5T. R. 513, (Chit, 
i. 520). Assumpsit for goods sold and delivered 
ppd for money lent. The defendant pleaded the 

r ieral issue, and that as to 4/. 1 Is. 6 d. one W. 
jna de his promissory note for 10/. payable to 


the defendant or order at a time which elapsed 
before the commencement of the suit, and that 
the defendant, before tbe note became dae, in- 
dorsed it to tbe plaintiff for and on account of 
the taid turn of 4/. 14s. 6 d. and of the sum of 
5/ 5s. 6 d. paid by the plaintiff to the defendant; 
and that the plaintiff accepted and received the 
note for and on account of those sums; to this 
plea there was a general demurrer, and it was 
urged that the plea ought to have alleged that 
the note was received in satisfaction of the 
debt; but the court on argument held the plea 
good, and advised the plaintiff to withdraw bis 
demurrer and reply, which he did; see Sard s. 
Rhodes, 1 M. & W. 153; Crisp t. Griffith, 2 
C , M. & R. 159, anUy 173, n. (r). 

(u) 8ee Plimley r. Weatley, 2 Bing. N. C. 
249; 2 Scott, 423, S. C.; potty Ch. X. s i. 
Notice of Dishonour. 

(r) tladwen t>. Mendizabel, 10 Moore, 477; 
2 Car & P. 20, (Chit. j. 1271); potty 177. In 
this case the plaintiff received bills for goods 


sold and paid them away, but afterwards got 
them back, and they were, at tbe time of the 
trial for the price of the goods, lying protested 
in the hands of plaintiff’s flgenf abroad; and it 
was held he might recover the money due with- 
out delivering up the bills, and that defendant 
n.ust seek relief in equity if pluintiff did not de- 
liver them up. 

(*) Dangerficld r. Wiiby, 4 Esp. N. P- C. 
159, (Chit j. 648). T he declaration contained 
a count upon a note made by the defendant 
payable to the plaintiff, and the money counts. 
At the trial the note was stated to be lotty but 
no evidence of tb.} fact was offered, nor was 
there any evidence of its being destroyed or not 
in existence. It was proved, however, that on 
the money being demanded, the defendant bad 
apologized for not having paid tbe money on 
account of the note. This was the whole of the 
plaintiff’s case, and he contended that the note 
was only evidence of the consideration (which 
was stated to have been money lent), and that 
he might abandon the note and go for the con- 
sideration But Lord Ellenborough said that ai 
the note, for anything that appeared in evidence, 
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CHAP. V.] DELIVERY TO PAYEE. 176 

But it has been recently decided, that although a party, who has, in pay- IV. De- 
ment of a debt for goods sold, received an acceptance of his debtor in pay- of a 
nient cannot in general sue him for the amount whilst the bill is outstanding Note°tothe 
in a third person’s hands, yet if the bill be dishonoured, the debt for goods Payee, 
sold may be sued for; and it suffices if the bill be returned to the plaintiff at & c - 
any time before the trial(r). And where the defendant had given the plain- 
liff in payment for goods certain bills of *exchange which were afterwards dis- L *177 ] 
honoured, and thereupon the latter sued him for the price of the goods, it 
was held that the plaintiff was not even bound to produce the bills at the trial, 
and that proof of the fact of their being in the possession of his agent at the 
time was sufficient to show that the defendant could not be called upon by a 
third person (a). 

So it suffices for the plaintiff, when the bill was received in satisfaction 
from a third person, and the original defendant (the debtor) was not a party 
to it, to prove the due presentment for acceptance or payment, and the dis- 
honour, without showing that notice thereof was given to the drawer or to 
the defendant, unless the latter can prove that he sustained some actual loss 
for want of such notice(6); and if the defendant admit the refusal of the 
drawee to accept the bill, although he requested the creditor to present it 
again for acceptance, this will be unnecessary, and the creditor may recover 
his original demand without further proof of the dishonour of the bill(c). 

So, if a bill or note be not negotiable for want of the words “ or order,” the 
creditor may sue for the original consideration without proof of notice of dis- 
honour^). But in a case where the defendant, being indebted to the plain- 
tiff, gave him a promissory note for 45/. which was dishonoured, and the 
latter afterwards agreed to accept 5s. in the pound, to be secured by the ac- 
ceptance of a bill lor 11/. 5s. by the defendant’s brother, which was accord- 
ingly given, but the original note remained in the plaintiff’s possession, and 
was to revive if the acceptance was not honoured, and the bill was not paid 


was in existence, it might be still in circulation, were in the possession of the plaintiff's agent, 
so that the defendant might be subjected twice and I thought that he had a right to retain them 
to the payment of the same demand ; without until the defendant was ready to pay. In Dang- 
therefore proving the note destroyed , the plain- erfield v. Wiiby, (4 Esp. Rep. 159), (Chit. j. 
tiff was not entitled to recover; sec as to lost 643), ante, 176, note(x), the plaintiff* declar- 
bills, post , Ch. VI. §. iii. ed on the note, which might have been in exis- 

(y) Ante, 124, note (j). teoce and in the hands of a third person, as its 

(x) Burden r. Halton, 1 Moore & P. 223; absence was not accounted for. The present 
4 Bing. 454, (Chit. j. 1374). Therefore where case however is wholly different. The action 
the defendant bad given the plaintiff bills for wus not brought on the bills. If it bad been, 
goods, which bills had been transferred to a no doubt they must have been produced. The 
third person, but at the time of the trial of an plaintiff however relied on his original demand, 
action for the value of the goods, though not at and declared for goods sold and delivered, the 
the commencement of it, they were again in the consideration for which the bills were given, 
plaintiff's hands over-due and unpaid by the and he thereby threw the onus of setting up 
defendant; it was held that he was liable not* the bills on the defendant." Park and Bur- 
withstanding he had given the bills; and per rough, Justices, concurred; et per Gaselle, J, 
Best, C. J. “ There is no evidence of these 41 The defendant may pay the amount of tho 
bills having been transferred to the indorsees for verdict into court and move that execution may 
consideration, and they were sent back to the be stayed until the bills are delivered up: but it 
plaintiff without any money passing. The au- appears to me that there is no ground to set 
tborities show that if the bills bad remained in aside the verdict." 

the hands of third persons that would have been (A) Bishop v. Rowe, 3 Maule & S. 362, 
a defence to the action, because the defendant (Chit. j. 921); Wurrington v. Fubor, 8 East, 
might have been called on to pay them; but as 242, (Chit. j. 733). See this more fully, post , 
they were in the hands of the plaintiff and over- Ch X. s. 1. Notice of Dishonour. 
due at the time of the trial that could never (c) llickling r. Hardy, 7 Taunt. 812; 1 
happen." Moore, 61, (Chit. j. 9S3). 

(a) Hadwen r. Mendizabel, 10 Moore, 477; (tf) See Plimley r. Westley, 2 Scott, 428; 

2 Car. &P. 20, (Chit. j. 1271); ante, 176, note S. C. 2 Bing. N. C. 249; 1 Hodges, 324; post, 
(v). On motion for a new -trial, Best, C. J. Ch. X. s. i. Notice of Dishonour . 
aaid, “ It was proved that the original bills 
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IV. Dfe- the day it became due, but on the following morning the defendant tendered 
livery of a i2 /. to the plaintiff', including its amount and expenses thereon, which tbe 
Note°totbe plaintiff' refused to accept, and brought an action on the note, the court held 
Payee, he could not recover, as the plaintiff had not demanded payment of the bill of 
the defendant before the tender, as he ought to have done(c). 

We shall, however, hereafter s ee(/) that in general when the holder has 
been guilty of neglect , either in presenting a bill for acceptance when necessa- 
ry, or for payment, or in giving notice of non-acceptance or of non-payment, 
or by giving time to the acceptor, this conduct will render the original delive- 
ry of the bill equivalent to a payment of the debt, and discharge such debtor 
from all liability (g), unless the bill or note should turn out to be inadmissible 
in evidence, iu consequence of a defect in the stamp(/i); or be so framed as 
[ *178] not to afford a remedy over # against prior parties to the bill or note(t); in 
which cases the laches of the holder cannot be taken advantage of. We 
shall hereafter also consider the effect of the loss of bills, notes and checks(fc). 

On In general, when the bill is dishonoured, and the holder uses due diligence, 

BuT'when not on ty P arlies ^ ie hill are liable to be sued thereon, but the first 
original liability on the original consideration revires(m). And though where A. sold 
Liability goods to B. for which the latter was to pay in a bill at three months, and B. 
revive^ ). g ave ^ a c l iec k on his bankers (who were also bankers of A.) requiring 
them to pay A. on demand in a bill at three months, and A. paid the check 
into the bankers, and took no bill from them, but the amount was transferred 
in the banker's books from B.'s account to Jl.'s with the knowledge of bothy 
Rnd the bankers failed before the check became clue, it was held that A. 


(e) Soward r. Palmer, 2 Moore, 274; 8 
Taunt. 277, (Chit. j. 1025). 

(/) See poet , Chapters VII. to X, 

(g) 4 Ann. c. 9, t. 7; Smith r. Wilson, 
Andr. 187, (Chit. j. 285); Chamberlain r. 
Delarive, 2 Wils. 363, (Chit. j. 377); Ward 
t. Evans, 2 Lord Raym. 930, (Chit. j. 216). 

h) Ante , 124, note (s). 

i) Plimley*. Westley, 2 Scott, 423, ante, 
177, note ( d ). 

(k) Post , Ch. VI. s. iii. 

(Z) The right to sue for the original conside- 
ration on dishonour of bill or note, is not de- 
stroyed af between the original parties by an 
alteration of the instrument. See post y 181, 
s. v. 

(m) Smith v. Wilson, Andr. 187; Popley r. 
Ashley, 6 Mod. 147, (Chit. j. 225); Ward t\ 
Evans, 2 Lord Raym. 928; Ilickling r. Hardy, 
7 Taunt 312; Bishop r. Rowe, 3 Maul« & S. 
362, (Chit. j. 921); Tempest v. Ord, I Madd. 
89; Redder v. Wall, Peake, Add. 41; Taylor 
t>. Briggs, Mood. & M. 28; Smith r. Ferrand, 
7 Bar. & C. 19; 9 D. & H. 803, (Chit. j. 
1338); Robinson r. Reed, 9 Bur. & C. 449; 
4 Man. & Ry. 349, (Chit, j 1431). 

Tempest r. Ord, 1 Madd. 89. The manager 
of a colliery, paying a creditor on the colliery” 
with a bill wnich is not paid, the colliery re- 
mains liable to the payment of the original 
debt. Per the Vice-Chancellor: The justice of 
the case, independent of authorities, is clear. 
Crowther has supplied goods, nod receives a 
bill, which turns out to be mere waste paper, 
and ought not therefore to be considered as a 
payment. Where a bill of exchange is given 


in payment of u debt, and the bill is not paid, 
the creditor, unless he has purchased the bill 
ouFand out, has a right to resort to his original 
cause of action. So, if before a bill becomes 
due, it is dishonoured, the creditor may resort 
to his original debt. 

Ward r. Evans, lx>rd Raym. 928, (Chit- j. 
216). A banker’s note was paid to plaintiff’s 
servant at noon, and presented for payment the 
next morning, at wliich time the banker stop- 
ped payment. On a case reserved, the Court 
held it was presented in time, and judgment 
wn9 given for the plaintiff for the original con- 
sideration. 

Puckford r. Maxwell, 6 T. R. 52, (Chit. j. 
531). The defendant having been arrested by 
the plaintiff for 80/. gave a draft for 45/. and 
promised in a few days to settle the remainder, 
on which the plaintiff consented to hia being 
discharged out of custody. The draft was dis- 
honoured, and the defendant was agai* arrested 
upon the same affidavit. On a rule to show 
cause why he should not be discharged out of 
custody, it was urged that the draft having been 
accepted as part payment, could not be treated 
aa a nullity. But per Lord Kenyon, in cases 
of this kind, if the bill which is given in pay- 
ment do not turn oqt to be productive, it is 
not that which it purports to be, and which the 
party receiving it expects it to be, and there- 
fore he may consider it as a nullity, aud act as 
if no such bill had been given. Tnese questions 
have frequently arisen at Nisi Prius, where they 
have always been determined in tbe same way. 
Rule discharged. See posty 820 (21). 
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could not recover the value of the goods from B., because A., instead of IV. De- 
taking bills from his bankers, having agreed to leave the check with them, {j]j® r £ r of a 
it was as if he had discounted it with them, and then deposited the mo- to the 
ney(n); yet where the amount was not so transferred to A.’s account, it Payee, 
was held that B. was still liable for the goods ( 0 ). And where A. wishing &c - 
to send goods to B. employed C. to carry and deliver them, and engaged On D»- 
to pay C. for the freight, and C., on delivering them according to the order, BiU^when 
took a bill of exchange from B., and which was not paid, it was held # tbat original 
A. was liable to pay the amount of the freight to G\, notwithstanding his Liability 
taking the bill(jp) . And if a captain sign a bill of lading, and it is stated r *^!* 
that the freight is to be paid by the consignees on the delivery of the cargo, J 

either generally, or to be paid in cash, or by approved bills, he does not, 
by taking a bill from the consignee, give up his claim on the consignor (9), 
unless be took the bill voluntarily and for his own accommodation, when 
he might have received cash(r). And if in case (there being no charter- 
party) the captain of a ship deliver the cargo, and as the best thing he can 
do for all parties under the existing circumstances, take a bill of the agent 
of the persons to whom the cargo on board belongs for the amount of the 
freight, this does not discharge the owners of the cargo, but they are liable 
for freight if the bill be dishonoured (^) ; though indeed it would be otherwise 
if it appeared he might have had money of the agent, and chose to take the 
bill voluntarily (I). And where a person, in payment of goods, gives an or- 

(») Bolton v. Richards, 6T. R. 139, (Chit. (t). See also wyatt v. Hertford, 3 East, 147, 
j. 538); Vernon v. * Boverie, 2 Show. 296, (Chit. j. 664); Marsh v. Pedder and others, 4 
(Chit. j. 166); Ex parte BJackburne, 10 Ves. Campb. 257; 1 Holt, C. N. P. 72, (Chit j. 

204, 206, (Chit. j. 706). 945); Everett v. Collins, 2 Campb. 515, (Chit. 

(o) Brown r. KewJey, 2 Bos. & Pul. 518; j. 818). 

Ex parte Dickson, in the matter of Parker, a (<?) Christy v. How, 1 Taunt. 300; Taylor 
bankrupt, cited 6 T. R. 142. Dickson sold v. Briggs, Mood. & M. 28, S P 
sugars to Parker, for which the latter was to (r) String r. Hart, 6 B. & C. ICO, infra. 

pay him in one month by a good bill at two (*) Strong v. Hart, 2 Carr. & Pa. 55, infra. 

months. Parker gave Dickson a check on his (/) Id. and see Wyatt v. Marquis of Hert- 

bankers at Liverpool, requesting them to pay ford, 3 East, 147, (Chit. j. 664); and in Shep- 
him in a bill at three months; the Liverpool pard v. De Bemales, 13 East, 565, Lord Ellen- 
bankers drew upon their agents in London, in borough said, “ That if the clause in the bill of 
favour of Dickson for the amount, but before lading, that the consignee should pay the 
the last bill became due Parker and the banker freight, were introduced with a view to the 
became bankrupt. The Chancellor ordered that consignor’s security, and made it incumbent on 
Dickson should prove the bill under tbe com- the master of the ship, at his peril, to look to 
mission against the bankers and their agents, the consignee under the bill of lading for pay- 
and claim the rest under Parker’s commission, ment of the freight, tbe plaintiff had no right to 
See Harley v., Greenwood, 6 B. & Aid. 95. deliver to the plaintiff’s agent, without first re- 
( p) Tapley v. Martens, 8 T. R. 451, (Chit, ceiving such payment, and his delivery without 
j. 625). This was an action of debtlm charter- payment was, in that case, not a right and true 
party from London to Ancona. Plaintiff deliv- delivery; but this clause was introduced for the 
ered his cargo to the consignee of defendant, master’s benefit only, and merely to give him 
and applied to him for the payment of the the option, if he thought fit, to insist upon his 
freight Plaintiff took a hill of exchange drawn receiving freight abroad before he should make 
by tbe consignee on defendant, which was not delivery of the goods; he had a right to waive 
paid, to consequence of the consignee becom- the benefit of that provision, made in his favour, 
ing insolvent It was urged on the part of the and to deliver without first receiving payment, 
defendant, that the plaintiff had given personal and he is not precluded by such delivery from 
credit to the consignee by taking the bill in ques- afterwards maintaining an action.” 
tion, tbe defendant having furnished the con- Strong v. Hart, 6 B. & C. 160; 2 Car. & P. 
signee with money for that purpose. Tbecourt 55; 9 D. & R. 189, S. C. (Chit. j. 1313). 
held that the plaintiff neither having taken the The master, being also part-owner of a ship, 
hill for his accommodation, nor having been carried a cargo from A. to B., and delivered it 
guilty of any laches in enforcing the payment, there to the consignee (he having signed bills of 
tbe bill could not be considered as payment of lading, making the cargo deliverable to the con- 
the plaintiff *s demand, and that the defendant signees or their assigns, he or they paying 
was liable for the amount under tbe charter- freight for the same. ) And the master took a 
party; but see Strong v. Hart, 6 B. & C. 160; hill for such freight, which was afterwards dis- 
9 D. & R. 189, (Chit. j. 1318); infra , note honoured, and an action was commenced 
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IV. Do- der on his banker to pay the amount in bills, and the vendor takes bills for 
livery of a amount, he will not lose his remedy against his original debtor, unless lie 
NoteTo the 6 u >hy °f laches (u). And it has been decided, that where the manager 
Payee, of a colliery pays a creditor on the colliery with a bill, which is not paid, the 
colliery remains liable to the payment of the original debt(x). 

On Dis- Most of these cases were brought under the consideration of the Court of 
honour nf King’s Bench in a recent case (t/), where a tradesman, who had supplied 
Bill, when goods to a ship, sent in his account to the owner’s agent and *ship’s husband, 
Liability an ^ took his acceptance at three months for the amount, deducting discount 

revives. for that time, which was the usual credit; and when the bill became due con- 

[ *180 ] sented to a renewal of it, adding interest, and in like manner took a third ac- 
ceptance, which was dishonoured, and the agent soon afterwards failed: the 
balance in his hands in favour of his principal (the ship-owner) having during 
all this time exceeded the amount of the bill, which was however unknown to 
the principal , who had never inspected the agent’s accounts; and it was held, 
that the tradesman might sue the ship-owner for the amount of his claim, and 
that it was not discharged by the acceptance of the agent. 

In Ex parte Blackburne(z) the Chancellor said, u I take it to be now clearly 
settled, that if there is an antecedent debt, and a bill is taken, without taking 
an indorsement, which bill turns out to be bad, the demand for the antecedent 
debt may be resorted to. Tt has been held, that if there is no antecedent 
debt, and A. carries a bill to B. to be discounted, and B. does not take A.’s 
name upon the bill, if it is dishonoured there is no demand; for there was no 
relation between the parties except that transaction: and the circumstance of 
not taking the name upon the bill is evidence of a purchase of it. In a sale 
of goods the law implies a contract that those goods shall be paid for. It is 
competent to the party to agree that the payment shall be by a particular bill. 
In this instance it would be extremely difficult to persuade a jury, under the 
direction of a judge, to say an agreement to pay by bills was satsified by giv- 
ing a bill whether good or 6ad”(l). 


against the consignor Tor the freight. It was 
held, that the jury were properly directed to 
find for the defendant, if they thought that the 
captain took the bill voluntarily and for bis 
own convenience; and that the defendant was 
not bound to prove that an offer was made to 
pay in cash. 

(v) Ex parte Dickson, cited in 6 T. R. 142, 
143; ante , 178, n. (o); Ex parte Blackburne, 
10 Ves. 204, (Chit. j. 706); accord; Boltou r. 
Richards, 1 Esp. Rep. 106, (Chit. j. 538); 


temb. contra. 

(x) Tcmpeat r. Ord, l Mat’d. 89; ante, 178, 
note (m). 

(y) Robinson r. Head, 9 B. & C. 440; 4 
M. & R. 349, (Chit j. 1431) ; ted ride Read 
r. White, 5 Esp. 122, ante , 45, uote (9). 

( z ) 10 Ves. 206; S. P. Tempes r. Ord, 1 
Madd. 89; ante , 178, n. (in). See port, Cb. 
VI. s. i. Transfer , Liability of party deliver - 
ing a Bill , $c. 


(1) ^ Where a party agrees to take the note of a third person payable to bearer as money, 
absolutely, it will discharge the debt though the maker be insolvent, if there be no fraud on the 
part of the vendor. Scruggs v. Gass, 8 Verg. 175. 

Where bills of exchange are transmitted by a debtor to his creditor to be sold, and the debtor 
directs the creditor to credit him with the proceeds; and the creditor sells the bills partly for cash 
and partly for negotiable notes, and gives the debtor credit for the amount in two distinct items, 
first for tne notes, and secondly for the balance in cash; this is a mere provisional payment, and 
if the notes are not paid he may recur to his original claim. Hamilton 0 . Cunningham, 2 Brock. 
350. But a payment which is merely provisional, in its inception, may be converted into an sb~ 
solate payment, by the subsequent conduct of the creditor. Ibid. 

Where a note signed by 14 persons was taken up by 4 of them, who gave in satisfaction 
thereof their own joint and several note; held such a payment as would enable the four to roain- 
taip action against a co-promissor in the first note for contribution. Chandler v. Brainard, 14 
pick. 285. }■ 

The rules laid down in respect to the operation of payments by bills and notes are in general 
recognized in the United States; bat with some seeming diversity arising from local usages. In 
^Veir York a hill of exchange or promissory note, either of the debtor or any other person, is 
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And where A. being ihe creditor of B., and having an account with C., 
directed B. to remit the money to C., and B., keeping cash with a banking- 


not payment of any precedent debt, unless it be so expressly agreed. Murray r. Governeur, 2 
John. Cas. 438. Herring v. Sanger, 3 John. Cas. 71. Tobey r. Barber, 6 John. Rep. 68. 
Schermerhorn v. Lomis, 7 John. Rep 311. Johnson ». Weed, 9 John. Rep. 810. Putnam v. 
Lewis, 8 John. Rep. 389. Wetherby r. Mann, 11 John Rep. 513. Arnold v. Camp, 12 John. 
Rep. 409. See Barelli, Torre & Co. r. Brown, 1 M’Cord, 449. See also Gilmore r. Bussey, 
3 Fairf. 418; Watkins v. Hill, 8 Pick. 522; Bill r. Porter, 9 Conn. 23; New York State Bank r. 
Fletcher, 8 Wend. 85; Higgins r. Packard, 2 Hall, 547. Neither is a receipt for a note, as 
cash, evidence that it was taken as an absolute payment. Tbe receipt of a note is merely a sus- 
pension of the right of action on the original consideration, during the time allowed for the pay- 
ment of it. Tobey r. Barber. The creditor is not obliged to sue upon such note; he may retnm 
it when dishonored, and resort to his origioal demand. It therefore only postpones the time of 
payment of the old debt until a default be made in the payment of the note. Ibid. Yet the ac- 
ceptance of a negotiable note on account of a prior debt, is so far evidence prima facie of sat- 
isfaction, that no recovery can bo had on such prior debt without producing the note at the trial 
and cancelling it, or showing that it had been lost without having been indorsed. Holmes v. De 
('amp, 1 John. Rep. 34. Angel r. Felton. 8 John. Rep. 149. Cummings v. Hack ley, 8 John. 
Rep. 202. Pintard v. Tackington, 10 John. Rep. 104. Smith v- Lockwood, 10 John. Rep. 
366. 4 Glenn e. Smith, 2 Gilf& John. 493. ^ And if the creditor part with the note or bill, 

or if it be the note or acceptance of a third person, and the creditor be guilty of laches in not 
presenting it for payment in due time, it will discharge the debtor from the original debt. Tobey 
v. Barber. And the same rules apply to a check given in payment of a pre-existing debt, for un- 
less it be paid by the drawee, resort rnay be had by the holder to his original debt. The people 
r. Howell, 4 John. Rep. 296. And if, upon a sole of goods, the notes of a third person payable 
at a future day, are, upon a fraudulent misrepresentation, agreed to be received as an absolute 
payment, at the risk of the vendor, tbe vendor may immediately bring an action for the goods 
sold, for the fraud will avoid the transaction. Wilson r. Force, 6 John. Rep. 110. If there be 
an agreement to accept notes in payment of goods sold, and before delivery of the goods, tho 
notes turn out to be bad, the party is not bound to receive them unless he agreed to receive them 
at all events, and to run the risk of their being paid. Roget r. Merritt, 2 Caines’ Rep. 117. 
And if a party receive in payment for goods sold, counterfeit bank notes, or other notes which 
prove of no value, it is not a payment, although the debtor paid them bona fide supposing them to 
be valid, unless the vendor took upon himself expressly, the risk of forgery. Markle e. Hatfield, 

2 John. Rep. 455. And see Ellis v. Wild, 6 Mass. Rep. 321. Breed v. Cook & Caldwell, 15 
John. Rep. 241. Keene v. Thompson, 4 Gill and Johnson, 463. 

A negotiable promissory note is not an absolute extinguishment of a simple contract debt, but 
only fub modo ; and therefore cannot be pleaded in answer to a declaration upon a simple con- 
tract. It is only evidence under tbe general issue, and the effect of such evidence may be de- 
stroyed by producing and cancelling the note on the trial. Hughes r. Wheeler, 8 Cowen, 77. 

In the Supreme Court of tho United States it has been held that no action can be maintained 
for goods sold by a person who lias received a negotiable note as conditional payment and has 
passed that note away. Harris r. Johnson, 3 Crunch, Rep. 311; and that a note, without a 
special coutracl, does not of itself discharge the original cause of action, unless by express agree- 
ment it is received as payment. Scmb. Sheehy r. Mandeville, 6 Crunch 653; and that where 
a note has been received as conditional payment, it will be a discharge of the debt, unless it be 
proved that due diligence has been used to receive the money, and that it cannot be obtained. 
Clark v. Young, 1 Cranch, 191. 

In Massachusetts, a note of the debtor, not negotiable , is not deemed a payment of a pre-ex- 
isting debt. Greenwood r. Curtiss, 4 Mass. R 93. Maneely v. M ’Gee, 6 Mass. R. 148. But 
it has long been settled as law in that State that a negotiable note, given in consideration of a 
simple contract debt, is a discharge of such debt; and that the law will presume that a negotia- 
ble note is agreed by tbe parties to be payment of such contract. This presumption however 
may be encountered by proving an express agreement that the note should be received as col- 
lateral security. Thatcher v. Dinsmore, 5 Mass. Rep, 299. Maneely v. M’Gee, Chapman r. 
Durant, 10 Mass. Rep. 47. If the note of a third person be taken in payment of a debt, it op- 
erates as a complete discharge of the debt. Wiseman v. Lyman, 7 Mass. Rep. 286. ^ Hutch- 

ins t. Olcott, 4 Verm. Rep. 549. } However, where an order was drawn on a third person in 
favor of the vendor in part payment of the cargo of a vessel, and payable on the return of the 
vessel from her voyage , it was held no payment of the original demand, although upon the giving 
of the order and receiving payment of the residue of the sum, the vendor had signed a receipt in 
full. The court did not think that there was sufficient proof that the vendor was to depend in all 
events for the payment of this sum upon tbe vessel’s return; but that this event was probably to 
fix the length of credit. Tucker v. Maxwell, 11 Mass. Rep. 143. And if A. sells goods to B. 
and agrees to receive certain notes in payment, and it be afterwards discovered that the notes 
are forgeries, though unknown to the parties at the time, no action lies against B. for the price of 
the goods. Miter if payment by the notes was not part of the original stipulation, but an ac- 
commodation to the vendee. Ellis v. Wild, 6 Mass. Rep. 321. See 1 Peters’ Rep. 266. 

A promissory note payable on demand, with interest after a limited time, will sustain an ao- 
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house wherein C. was a partner, gave an order to the banking-house to place 
the money due to the credit of C., so as to make the same as a payment by 


tion brought before the expiration of the time; therefore, in the case of goods sold and delivered, 
to be paid for by such a note, if the vendee neglects to give the note, the vendor may forthwith 
bring annum p fit for the price of the goods. Loring v. Gurney, 5 Pick. 15. 

In Maine , it has been held, that the fact of drawing a bill, or making a negotiable note, which 
is received by the creditor, is presumptive evidence that it was intended to be an extinguishment 
of the original demand or cause of action: But this presumption may be rebutted or explained by 
the agreement of the parties, or by proof of usages or circumstances inconsistent with such pie 
sumption. Varner r. Nobleborough, 2 Greenl. 121. 

It bills are received on account of a debt, and protested for non-payment, and in an account 
rendered, the drawer is charged with the usual damages, this amounts to an election to consider 
the bill as payment. Watts r. Willing, 2 Dali. Rep. 100. See also Chapman v. Steimnetz, 1 
Dali. Rep. 161. And if in sach a case, the creditor return the bill and request a remittance on 
account of the debt, this amounts to an extinguishment and waiver of the bill; and, if it be one 
of a set, to an extinguishment of all of them. Ingraham r. Gibbs, 2 Dali. Rep. 134. 

A note given by a debtor to the agent of his creditor for goods sold in order to obtain a dis- 
count thereon, and afterwards given up through misrepresentation of the drawer, is no extingaisb- 
ment of the original debt. Lewis v. Manly, 2 Yeates’ Rep. 200. Suckley r. Furze, 15 John. 
Rep. 838. 

The taking of a bill of exchange is, at most, only prima facie evidence of a satisfaction and 
extinguishment of an antecedent debt. Quere , how far even this is to be relied on, as a general 
presumption, in Foreign states. Wallace v. Agry, 4 Mason, 336. 

Where a purchaser of goods transfers without indorsement, a note in payment, he thereby 
guarantees that the sum expressed in the note is due, and constitutes the seller his agent to we 
for the same in his name; and if suit be fairly brought and duly prosecuted, and a set-off is estab- 
lished by the maker, the seller may resort to the purchaser for the price of the goods sold. Jones 
r. Yeargnin, 1 Devereux’s Rep. 420. x 

Where a bank discounts a note for the purpose of renewing a former loan in the usual umy % 
the negotiation seems to be equivalent to a new loan, and an independent payment of the old 
debt; not merely giving one note as satisfaction of another. Letcher v. Bank of the Common- 
wealth, 1 Dana’s Ken. Rep. 84. 

Where the cashier of a bank, on a note holden by the bank falling due, accepted a check of t 
third person for part of the amount, and a new note for the balance, and delivered up the old note , 
it was held , on the check being dishonored, that an action might be maintained on the original 
note against the maker to recover the amount of the check; and that the bare fact of delivering 
up the old note was not evidence that the check and new note were received in payment* Oleott 
r. Rathbone, 5 Wend. Rep. 490. 

Where, however, the suit was brought in the name of the cashier , and there was no evidence 
that the note had been transferred to him, or that the suit was instituted in his name by the di- 
rection of the bank, it was holden that there could be* no recovery. Ib. 

Whether the bank, after the note was delivered up and the check protested, could transfer the 
note so as to enable the assignee to maintain an action in his own name, quere. lb. 

If one give his note, and accept a discharge of a subscription, such fact affords no presumption, 
either way, of a compromise or a substitution of the note for his subscription, unless he knew of 
the full grounds of his defence at the time. Middlebury College v . Williamson, 1 Verm. Rep. 
212 . 

The circumstance of giving a note in payment of a subscription, does not preclude the party 
from defending, by proving such facts as were supposed to exist when he settled, but of which he 
knew no evidence whatever. Ibid. 

Where A. received certain promissory notes of B. against a third person, in payment for ser- 
vices rendered for B. on terms to retara them if not paid, it was held that A. was not obliged to 
receive the articles, in which the notes were payable, at a greater price than the cash value. 
Keyes v. Carpenter, 8 Id. 209. 

A creditor receives from his debtor in payment a promissory note of other parties not indorsed 
by the debtor — some of the signatures prove to be forged. The creditor cannot sustain an action 
on the original consideration, unless as soon as he discovers the forgery he tenders a return of the 
note, or unless with due diligence he has exhausted all the liabilities on it. Pope & Hickman r. 
Nance & Co , 1 Minor’s Alabama Rep. 299. 

It is a general rule that the payee of an indorsed note or bill cannot recover on his original de- 
mand, so long as sach note or bill is outstanding in the hands of a third person; but the mere in- 
dorsement of a bill or note, by the payee, is not payment of the original demand even as to him* 
Davidson t>. The Borough of Bridgeport, 8 Conn. Rop. 472. 

Where a creditor receives the transfer of a negotiable note in payment of a precedent debt, he 
takes it, although transferred to him before maturity, subject to atl equities existing between the 
original parties. Rosa v. Brotheraoo, 10 Wend. R. 95. 

^ See also, on this subject, Goodrich a. Barney, 2 Verm. 422. Geiser r. Kershiter, 4 Gill & 
John. 305. Curtis v. Ingham, 2 Verm. 287. Barrett & Co r. Hall, 1 Aikin, 209. Snow r. 
Perry, 9 Pi®k. 539. ^ 
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a bill at a month to A.; and the banking-house accordingly wrote to C. on IV. Deliv- 
account of the order , who answered, that on that day month he would credit 
A., and on the jsame day wrote in the same manner to A., but before the ex- Note to the 
piration of the month, when the credit was to have been given, and before it Payee, 
bad been actually given, C. and the banking-house became bankrupt, this & c * 
prospective engagement to pay was holden no payment(n). 

But where the seller of goods received from the purchaser an order upon 
his banker for the price in these words, u Please to pay the Gormersal Mill 
Company 193/. equal to six months,” requiring him in effect to pay in mo- 
ney, and the latter (with whom money had been deposited to meet that and 
certain other demands) offered to pay in cash, deducting discount for the pe- 
riod of credit, or by a bill upon a third person, which the seller elected to 
take; it was holden that (the bill having afterwards been dishonoured) he 
could not sue the purchaser for the price of the goods, having elected to take 
the bill instead of money, minus the discount (6). 

Bills, in lieu of which other bills are given, if permitted to remain with Renewed 
the holder, may be sued upon in case the latter bills are not paid(r/). # And 
where the holder of a bill for IS/, which had been dishonoured, agreed to -* 

take SI. in cash and another bill for 10/. from the drawer, and the drawer 
accordingly drew another- bill upon the same acceptor for that amount, and 
while in the hands of the drawer, the acceptor, without the knowledge of the 
drawer, altered the date and vitiated the bill; it was held, that the latter bill 
being a nullity, the first was not discharged, and that the drawer was liable 
upon it(e). But where a renewed bill has been taken and paid, the party is 
not justified in suing on the former bill, which was loft in his hands, although 
costs incured in taking a warrant of attorney, as an additional security, are 
left unpaid contrary to agreement (/). And where after a bill of exchange 
became due, and whilst it was in London, where it had been sent for present- 
ment for payment, the person who had indorsed it to the plaintiff’ came to 
him with another bill for the same amount, and prevailed on him to take it 
for and on account of and in renewal of the first bill, and before the second 
bill became due, and without delivering it back, the plaintiff’ brought an action 
upon the first bill against the acceptor; it was held, that be could not recov- 
er even the expenses of noting and postages (g*) . Unless, however, it appear 
that the second bill is taken in renewal or substitution of the first, and at the 


(a) Pedder r. Wntt, Peake, Add. 41, (Chit, 
j. 547, 553). 

(b) Smith v. Ferrand, 7 B. & C. J 9 ; 9 D. 
& It. 803, (Chit. j. 1338); and see Strong v. 
Hart, 6U.& C. 160; 9D.&R. 189, (Chit. j. 
1318); ante , 179, note (0- 

\c) As to bills given in satisfaction of prior 
bill or note, see Sard v. Rhodes, 1 M. & W. 
153; Crisp v. Griffiths, 2 C., M. & R. 159, 
an/s, 173, note (r); 174, note(r). 

(d) Ex parte Barclay, 7 Ves. 597, (Chit. j. 
656). Barclay was indorsee and holder of two 
bills drawn by Kemp upon Dearlow, and in- 
dorsed by Clay to Barclay; these bills were 
dishonoured, and Clay drew two other bills up- 
on Sampson for the amount of the former bills, 
interest and charges, and the former bills were 
permitted to remain with Barclay; one of the 
two last hills was paid by Sampson. t T pon pe- 
tition by Barclay to be allowed to prove these 
bills under a commission of bankrupt against 
Kemp, it was objected on the ground that the 

27 


two latter bills were accepted in discharge of 
them. Lord Chancellor, “ If the two bills are 
dishonoured, and two others given Hn iieu’ of 
them, but the former allowed to stnv in the 
hands of the holder, that fact will give a con- 
struction to the words *in lievf and the mean- 
ing will be only in case they are paid.*’ See 
also Bishop r- ffowe, 3 Maulc & S. 363, (Chit.* 
j. 921). 

(e) Sloman r. Cox, 1 Crom. M. & R. 471; 
5 Tyrw. 174. 

(/) Dillon r. Rimmer, 1 Bing. 100; 7 
Moore, 427, (Chit. j. 1160); butseean/e, 173, 
note (y). 

(g*) Kendrick r. Lomax, 2 Crom. & J. 405; 

2 Tyrw. 438, (Chit. j. 1592); quare, ns to the 
right to recover such expenses in general, at all 
events they are not recoverable unless laid spe- 
cially in the declaration, not being a necessary 
consequence of the dishonour; id. ib . 409, 
410. 
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DELIVERY TO PAYEE. 


[PART I. 


I 


IV. Deli?- time of taking the second bill interest is due upon the first, and the first bill 
-yof * is allowed to remain in the holder’s possession, an action may be maintained 
Note°tothe u P on ® rst bill to recover the interest due thereon, notwithstanding the 
Payee, second bill is paid at maturity (h). 

&c. 


V. Consequences or Alterations in Bills and Notes. 

V. Con«»- If a bill of exchange or promissory note be altered without the * consent of 
Ijtennloni P arties * n an y part, as » n the date, sum, or time when payable, 

in Bill* and or consideration, or place of payment, such alteration will, at common law , 
Notea(t). and independently of the stamp acts, render the bill or note wholly invalid as 
[ *182 J against any party not consenting to such alteration; and this, although it be 
in the hands of an innocent holder. Thus an alteration in the date of a bill 
of exchange after it has been accepted and indorsed, without the acceptor’s 
or indorser’s consent, will discharge them from liability (1) even though such 
alteration were made by a stranger(fc) ; and in all cases where the date of the 
instrument is material, as is generally the case with bills, notes, and checks(I), 
any alteration or addition, as by a stranger’s obliterating the top of the figure 
six in a bill, dated 26th March, so as to make it appear as dated the 20th 
March(m), or by altering the word date into sight(n), will be fatal; so an 
alteration in the statement pf the consideratiorfoa it professes to evidence by 
the instrument that which must otherwise be proved aliunde , will discharge 


l 


(A) Lumley r. Muagrave, 4 Bing. N. C. 9; 

6 Scott, 230; 8. C., Lumley r. Hudson, 4 
Bing. N. C. 15; 5 Scott, 238, S. C. Assump- 
sit by the executors of the indorsee against the 
acceptor of a bill of exchange for 508/; plea, 
an agreement between testator and defendant, 
by which, after the bill had become due and 
been dishonoured, it was agreed that a second 
bill drawn by one Hudson and accepted by de- 
fendant for the like sum of 50S/. should be de- 
livered to the testator, which, when paid, was to 
be in full satisfaction and discharge of the cause 
of action in the count mentioned, averring that 
the substituted bill was afterwards given and 
subsequently paid. Issue having been taken 
upon this plea, defendant offered no evidence in 
support or it, relying on the facts therein stated 
as the necessary legal inference arising out of 
the transaction. On the part of the plaintiff it 
was proved, that when the second bill was giv- 
en ( which was three month s after the diehonour 
of the fir $t) the first was allowed to remain in 
the testator’s hands with an under standing that 
interest was to be paid thereon until the eecond 
bill should be paid: held, that notwithstanding 
the principal debt bad been discharged by the 
payment of the second bill, the plaintiffs were 
entitled to recover in the shape of damages in- 
terest upon the first bill. 

(t) See in general, Chitty’s Stamp Acts, 23 
to 38. Good defence under plea of non-accep- 
tance; Cock v . Coxwell, 2 C., M. & R. 291; 
8. C. 4 Dowl. 187; i Gale, 177; Calvert v. 
Baker, 4 M. & W. 417; 7 Dowl. 17, S. C.; 
post. Part II. Ch. IV. Defences and Pleas. As 


to pleading identity of altered bill, see Haydon 
v. Thompson, 2 N. & M. 403. 

{k) Master r. Miller, 4 T. R. 320; 5 T. R. 
867 ; 2 H. Bla. 141 ; 1 Anstr. 225, S. C.; Coro. 
Dig. Fait, (F 1); Powell r. Divett, 15 East, 
29. 

Master v. Miller, 4 T. R. 320; l Anstr. 226; 

2 H. Bla. 141, (Chit. j. 492, 490), 8. C. iu er- 
ror. In an action by indorsees against the ac- 
ceptor of a bill, payable three months after date 
to Wilkinson and Cooke, the declaration had 
one count on the bill ns dated the 20th March, 
and another aa dated the 26th March. The jo- 
ry found a special verdict, stating that the bill 
was drawn and dated the 26th, that it waa ac- 
cepted, and that afterwards, and whilst it re- 
mained in the hands of Wilkinson and Cooke, 
the date was altered from the 26th to the 20th 
Mnrch without the defendant's knowledge, and 
by some person t mknou'n to the jury. That 
after such alteration it was indorsed for a valu- 
able consideration by Wilkinson and Cooke to 
the plaintiffs. After two arguments, Lord Ken- 
yon, Ashurst, and Grose, Justices, held that the 
alteration, although by a stranger , vacated the 
bill. Butler, J. differed, but on error judgment 
for defendant affirmed. See Heofree r. Brom- 
ley, 6 Fast, 309. 

(/) Walton v. Hastings, 4 Caiupb. 228; 1 
Stark. R. 215, (Chit. j. 944, 953); S. C. 
Outhwaite v. Luntley, 4 Campb. 179, (Chit j. 
932). 

( ro) Master r. Miller, 4 T. R. 320, supra- 

(n) 2 Stark. Ev. 294; hut see 1 Taunt. 20. 


(1) Hervey v. Herrey, 15 Maine Rep. 357. ^ 
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the parties(o). So when a bill has been accepted generally, and the draw- V. Conn- 
er, without the consent of the drawee, adds a particular place of payment 
under the acceptance, this is considered a material alteration, and discharges inBffisand 
the acceptor, although made since the 1 & 2 Geo. 4, c. 78, and still operat- Notea, &c. 
ing only as a general acceptance, because it induces the holder to present i. At 
at the particular place instead of presenting to the acceptor himself, and Common 
the bill might be treated as dishonoured, and the defendant be put to in- 
convenience when in fact no presentment had been made to him(p)(l). Nor 
will a # letter from the defendant’s attorney to the plaintiff complaining of the [ *183 J 
alteration, and stating that the defendant bad been prepared for payment, and 
that the plaintiff might have the money by calling at bis house, be any ac- 
knowledgement of a subsisting debt, so as to support a count upon an ac- 
count stated^). So where the drawer of a bill ot exchange, which was ac- 
cepted payable at the house of a banker who had become insolvent, erased 
the name of that banker, and substituted the name of a solvent banker, with- 
out the consent of the acceptor, such alteration was considered so material 
as at common law to invalidate the bill against him, though in the hands of 
an indorsee for a valuable consideration, who was ignorant of the circum- 
stances, upon the ground that it caused the bill to carry with it the appear- 

(o) Knill v. Williams, 10 East, 401, (Chit. Tidmarsh r. Grover, 1 Maul© & S. 785, (Chit, 

j- 761). j 891); The King r. Treble, 2 Taunt 829, 

(p) Cowie v. Halaall, 4 Bar. & Aid. 197, (Chit. j. 791); and Desbrow v. Weather ley, 6 

(Chit j. 1099); M 4 Intosh v. Haydon, Ry. & C. & P. 758, post, 190, note (r). 

Moo. 362, (Chit. j. 1287); Tidmarsh v. Gro- Sparke* r Spur, 16th February, 1827, at 
ver, 1 Maule & S. 735, (Chit i. 891); The Guildhall. The defendant had accepted the 
King v. Treble, 2 Taunt. 329, (Chit. j. 791); bill thus, “ Accepted, I. Spur,” and some per- 
Sparkea t>. Spur, MS. Chitty’s Stamp Laws, son interlined in such acceptance “ at Fry and 
26; Calvert r. Baker, 4 M. & W. 417. Co.” Abbott, C. J., on the authority of M‘In- 

M'lntosh v. Haydon, Ry. & Moo. 362, toah v. Haydon, nonsuited plaintiff. Upon mo- 
(Chit. j. 1287). After the 1 & 2 Geo. 4, c. tion for a new trial, after rule nisi , the question 
73, the drawee had accepted by writing tho was much discussed; and Marson r. Petit, and 
word •« Accepted , 7. Haydon The drawer, Jacobs r. Josephs, 2 Stark. R. 45, were cited 
without the acceptor's consent, added, 44 paya- in support of the motion. Rule absolute on 
ble at Messrs. Ransom and Co. bankers, Lon- payment of costs. Lord Ten terden said, 44 the 
don. Lord Tenterden held that the acceptor plaintiff would then have an opportunity of put- 
was discharged, and said, 44 there is another ting the question upon the record by tendering 
view in which the words added materially alter a bill of exceptions; that was the utmost the 
the character of the bill. Suppose the indorsee, court could do, as the other judges were strong- 
who was cognizant of such an alteration, were ly inclined to think the nonsuit quite right.” 
to pats the bill while current to another person MS. C’bitty’s Stamp Laws, 26, note, 
without communicating the fact, and he to a But see Marson v. Petit, 1 Campb. 82; and 
third, the right of the last indorsee to sue his Trapp r. Spearman, 3 Esp. Rep. 57, (Chit. j. 
immediate indorser would, as the bill now ap- 613); semble contra , post , 194, note (a). But 
pears, be complete upon default made at the those cases were decided by learned judges, who 
cankers, aad notice thereof; whereas in truth, considered that the addition of the place of pay- 
the acceptor not having in reality undertaken to ment was immaterial, and the above view of toe 
pay /Aere, would have committed no default by effect of the alteration was not suggested, 
such non-payment I am of opinion, therefore, When made by consent t see Walter r Cub- 
that the alteration is in a material part of the ley, 2 C. & M. 151, post , 194, note (5). 
bill, and that the defendant (the acceptor) is in ( q ) Calvert r. Baker, 4 M.& W. 417. 
consequence discharged.” See also S. P. in 


(1) ^ An alteration of a general acceptance of a bill by the addition of a place of payment, 
discharges the acceptor, if made without bis privity. Desbrowe r. Wetherby, 1 Moo. & Rob. 

433. S. C. 6 Car. & Payne, 758. S P. Taylor r. Mosloy, Idem, 439. Oakey v. Wilcox, 3 
How. Rep. 330. 

Where after a note was made and indorsed, the maker, without the knowledge or consent of 
the indorser, (both of whom resided in Albany, where the note was made,) added in the margin 
“ payable at the hank of America;” (which is in the city of New York,) and payment was ac- 
cordingly demanded at that bank, and due notice of non-payment was sent by mail to the indors- i 

er at Albany, it was held tbot the addition of the place of payment was an immaterial alteration, j 

and that the demand and notice was sufficient to charge the indorser. Bank of America v. Wood- 
worth, 18 Johns. 815. Bui this judgment was afterwords reversed on error. 18 Johns. 391. I 
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CONSEQUENCES OP ALTEBATIONS IN 


[PABT t. 


V. Conse- 
quences of 
Alterations 
in Bills and 
Notes. 

1. At 
Common 
Law . 


[ * 184 ] 


ance of solvency, by being directed to a solvent house instead of an insol- 
vent one, and thereby held out a false colour to the holder, and likewise va- 
ried the contract of the acceptor by superadding an order upon another house 
to pay the bill (r) . And where such an alteration has beeu made with a 
fraudulent intent, it will even amount to forgery(s). So if a joint note be 
altered into a joint and several note, the party who signed the former will be 
discharged, although his co-partner assented to the alleration(f) ; and if there 
he no privity between the holder and the party sued, the former cannot re- 
cover even for the consideration of the bill(w). And if the indorsee of a 
bill alter it in a material respect, he thereby not only vitiates the bill, but 
causes it to operate as a satisfaction of the original *debt, and consequently 
cannot sue the drawer, the immediate indorser, either upon the bill or for 
the original consideration^) . But as between the drawer and acceptor , 
such alteration, though it will vitiate the bill, will not prevent the former 
from suing the latter for the original consideration (y). 


Immaterial But if an alteration be made in any part of a bill which is not material , 
UonJ*" even without consent, it will not, though made after the bill is complete, in- 
validate it either at common law or with regard to the stamp la\vs(z). Thus, 
when the law was considered to be, that an acceptance engaging to pay at 
a particular place did not qualify the contract, if after a bill had been accept- 
ed generally, the acceptor wrote upon it the place where he wished it to be 
presented for payment when due ; or if the holder merely subscribed the 
real residence of the acceptor, to save trouble in inquiring after him, .it was 
< held that such addition would not render the bill void (a). And where in an 


(r) Tidmarsh v. Grover, 1 Maule & S. 735; 
and Rex v. Treble, next note; and see per Bay- 
ley, B. in Walter r. Cubley, 2 C. & M. 151, 
post , 184, note (5).- 

(s) The King r. Treble, 2 Taunt. 329 ; Rums. 
& Ry. C. C. 164, (Chit. j. 791). Indictment 
for forgery, with intent to defraud Messrs Kel- 
liway. Messrs. Kelliway, ban kers in the coun- 
try, made their re-issuablo notes payable ut 8ir 
M. RIoxain and Co. bankers, London. Upon 
the failure of Bloxain and Co., .Messrs. K. ap- 
pointed Messrs. Rumsbottom and Co. their 
agents, and caused tho words 44 Kamsbottom 
and Co.” to be engraved on small slips of paper, 
with which they covered the words fcir M. 
Bioxam and Co ” and fastened them on their 
notes with gum-water. It also appeared that a 
parcel of notes which hod been sent by Messrs. 
Bioxam and Co. to Messrs. K. by the coach had 
been stolen, and that the defendant had caused 
similar slips of paper to be pasted over divers of 
the stolen notes, continuing the words “ Ruius- 
bottom and Co.” and negotiated them, but it 
did not appear that cither Messrs. Ranisbotttm 
and Co. or Messrs K had paid any of the notes 
so altered. It was objected for this defendant, 
this alteration did not amount to forgery, and the 
prisoner was respited until the opinion of the 
twelve judges could be had. After argument, 
the judges were of opinion that the act done by 
the prisoner was a false making, in a circum- 
stance material to the value of the note and its 
facility of transfer, by making it payable at a 
solvent instead of an insolvent house. And sec 
further, post , Part 111. Ch. I. f'orgery. 

( l ) Perring v . Hone, 4 Bing Rep. 2S; 12 
Moore, 135; 2 Car r. & P. 401, (Chit, j 1313); 


ante , 46, note(g), 58, note(u). Quart, 
whether the holder of a joint and several pro- 
missory note, by merely erasing the name of 
one of two co-proiuisors, discharges the other; 
Nicolson t> Revill, 6 Nev. & Man. 192; S. C. 
4 Ad. & Ell. 675; 1 liar. & Wol. 753 

(ti) Long v. Moore, cited 3 Esp. Rep. 155. 
Assumpsit by indorsee of a bill against accept- 
or; after the acceptance, the word “ dale” was 
inserted in place of 44 sight,” in which form it 
had originallv been drawn. The acceptor being 
thereby discharged, the plaintitT wanted to go 
on the common counts, and offered in evidence 
another bill drawn by the same drawer on the 
defendant for the same amount, but not accept- 
ed. Lord Kenyon ruled that it could not be 
done; nor could the plaintiff recover at all 
against the acceptor (the defendant), for lie was 
liable only by virtue of the instrument, which, 
being vitiated, bis liability was at an end. See 
Master r. Miller, 4 T- R. 320; ante, 182, 
note (k). 

(x) Alderson r. Laugdulc, 3 B. Si Ad. 660. 

(y) Atkinson t\ Ilnwdon, 2 Ad. & El. 628; 
1 liar. 77, S C., post , 191, note (d). 

(c) Sanderson r. Symonds, 1 Brod. & Bing. 
426; Walter t . Cubley, 2 C. & M. 151; 4Tyr. 
87, 8. C. 

(a) Trapp r. Spearman, 8 Esp. Rep. 57; 
(Chit j. 618). cited 2C. & M- 153. In an 
action on a bill by an indorsee agaiust the ac- 
ceptor, the defence was that the bill had been 
altered by the insertion of the words 44 when 
due, at the Cross Keys, Blackfriars Road.” 
But Lord Kenyon said that the alteration was 
immaterial , and the plaintiff had a verdict; and 
see 1 & 2 Geo. 4, c. 78. 
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action by the payee against the acceptor of a bill of exchange, it appeared that V. Conse- 
the bill had originally been accepted by the defendant payable at his own q° enc <» of 
house, King 's Road , Chelsea , but six weeks after the delivery of the bill to £ BiHsand 
the plaintiff, the defendant , at the plaintiff 's request , altered the description by Notes, 
making it 44 payable at J. Bland's , Great Surrey Street , Blackfriars," it i.At com- 
was held that this alteration was immaterial, being a mere memorandum made man Law . 
by consent(b). So where a bill was addressed to A. and B., by the style 
of A., B., and Co., and they accepted in the name of A. and B., and the 
address of the bill was afterwards altered to A. and B. striking out 44 and 
Co.,” this was held an immaterial alteration, and that the acceptors were 
not discharged (c). 

So an addition or correction to supply or declare the real intention of the Alteration 
parties may, as well at common law as under the stamp laws, be made even j3i2ake^al- 
after a bill or note has been in circulation. Thus a bona fide holder of a lowed. 

bill accepted payable to (blank) or order, may, we have seen, insert 

his own name as payee, and indor?e the same, without rendering the bill 
void(d). So the insertion of the words “ or order,” in a note intended to 
be negotiable, but which have been omitted by mistake , will not render it in- 
operative against any of the parties (e). # So where a person who was in- [ *185 ] 
debted to another had agreed to give him a bill of exchange in payment, 
which was to be drawn by him and accepted by a third person, sent a pro- 
missory note drawn by himself and indorsed by the person who was to have 
been the acceptor, it was held that such promissory note might before it was 
circulated be altered into a bill of exchange, according to the original agree- 
ment of the parties, such alteration being considered as a mere correction of 
a mistak e(/); and at the request of the drawer, a bill may before accep- 

Marson v. Petit, 1 Campb. 82. Indorsee it the day after it was drawn, and the drawer, 
against the acceptor of a bill. After acceptance, with the consent of the defendant, then inserted 
the drawee, without the consent of the defend- those words. Le Blanc, J. held that no new 
ant, wrote under his name the words “ Prescott stamp was necessary, that this was not a new 
and Co.** Lord Ellenhorough held it im mate- instrument, as in Bowman v. Nicholl, bat mere- 
rial, as it did not alter the responsibility of the ly a correction of a mistake , and in further - 
acceptor; but those cases appear overruled, un- ance of the original intention of the parties , 
less considered merely as authorities that a mem- and the plaintiff had a verdict. A new trial waa 
orandum as to the place of payment may be afterwards refused. In Knill v. Williams, 10 
made with consent of the parties; see observe- East, 437, (Chit. j. 761 ), Le Blanc, J. said that 
tionsofLord Tenterden in APIntosh v. Haydon, Kershaw v. Cox could only be supported on the 
ante, 182, n. ( p ) ; Tidmarsh v. Grover, 1 Maule ground that the alteration was merely the correc- 
ts S. 735, (Chit. j. 891); French r. Nicholson, lion of a mistake , for the alteration was a very 
1 Marsh. 72; Cowie v. Halsall, 4 Bar. & Aid. material one. And see Coles v. Parkin, 12 East, 

197; 3 Stark. 36, (Chit, j 1099); ante, 192, 471. See post, 820, (22). 

note(p), and Walter v. Cubley, 2 Crom. & (/) Webber r. Robert Maddocks, 3 Camp. 

Mee. 151, next note. 1, (Chit. j. 831). Indorsee against acceptor. 

(b) Walter v. Cubley, 2 Crom. & Mee. 151; Samuel and Robert Maddocks being indebted 

4 Tyr. 87, S. C. The objection in this case was to pluintiff in 1 10/. agreed to give him a bill at 
that a fresh stamp became necessary. four months, to be drawn by Samuel and ac- 

(c) Farquhar v. Southey and others, 1 M. & cepted by Robert. Instead of a bill they sent a 

M. 14; 2 Car. & P. 497, (Chit. j. 1316). note as follows: — 

( d ) Attwood v. Griffin, Ryan & Moo. 425, London, 1 0th Dec. 1810. 

(Chit. j. 1305); ante , 156, n. (/). Four months after date, I promise to pay to 

(e) Kershaw c. Cox, 3 Esp. Rep. 246, (Chit, my own order one hundred and ten pounds, 
j. 692); recognized in Knill v. Williams, 10 value received. 

East, 435, 437, (Chit. j. 761), and 12 East, 475; S. Maddocks. 

and Bathe v. Taylor, 15 East, 517, (Chit. j. Indorsed, S . Maddocks. 

857), and see Robinson v. Tourays, 1 Maule & R. Maddocks . 

8. 217. In an action ou a bill it appeared that The plaintiff returned it that it might be al- 
the defendant, who was the payee, had indors- tered into a bill, according to the agreement, 
ed the bill to one K., by whom it was indorsed The words “ I promise to” were immediately 
to the plaintiffs ; that they, on discovering the struck out, a direction to R. Maddocks was 
words “ or order” had been omitted, returned subjoined, and he wrote his name as acceptor. 
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1. At 

Common 
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2. Under 
Stamp 
AcH. 
Material 
Alteration 
after Bill 
has be- 
come an 
available 
Security, 
destroys it, 
though 
with Con- 
tent. 

[ *186 j 


CONSEQUENCES OF ALTERATIONS IN [PART I. 

tance be altered and postponed as to the date, without vitiating it, or render* 
ing a new stamp necessary (g). And where a bill was dated by mistake in 
1822 instead of 1823, and the agent of the drawer and acceptor, without 
their knowledge or consent, corrected the mistake, it was held such altera- 
tion did not vacate the bill (h) ; and the introduction of words which were 
implied may be made without discharging the parties or rendering a new 
stamp necessary (t) ( 1 ) . 

A court of equity will reform an instrument, which by the mistake of the 
drawer admits of a construction inconsistent with the true agreement of the 
parties, although the party seeking to reform it himself drew the instru- 
ment^). 


Any material alteration made in a bill of exchange or promissory note 
after it has been once perfected, and has become an available security , even 
with the consent of the parties, except in the 1>efore-meniioned cases of an 
alteration to correct a mi8take(l), will render it absolutely void, it having 
been enacted , that there shall be no alteration in any stamped instrument after 
it has been used for one purpose; and a material alteration creates a new 
contract , and the stamp Appropriate to it ought to have been impressed 
before such contract was made, so that the instrument is rendered wholly 
inoperative(m). The usual expression inaccurately is, that a material altera- 
tion renders a fresh stamp necessary; but as a bill or note must be properly 
stamped before it is made or signed, and no fresh stamp can be legally im- 
posed, the real consequence of such alteration is that the new contract is 
wholly unavailing, and the expression should more properly be varied ac- 
cordingly^). 


It was then delivered back to the plaintiff 

For the defendunt it was insisted that the in- 
strument was completely vitiated by this alter- 
ation. 

Lord Ellenborongh. “ I think the stamp im- 
pressed upon this paper is sufficient to render 
the instrument available in its present form. It 
cannot be considered as having been negotiated 
as a promissory note. It never was issued to 
third persona. It remained in the hands and 
under the dominion of the ori inal parties. Eve- 
ry thing continued in fieri till after the altera- 
tion. The stamp was not occupied till then. 
Webber instantly rejected it as a promissory 
note. The alteration only fulfilled the terms of 
the agreement, and may be treated as the cor - 
rection of a mistake The plaintiff recovered. 

(g) Peacock v. Murrell, 2 Stark. R. 658, 
(Chit j. 1077); ante , 103; Upstone r. Mar- 
chant, 2 Bar. & Cress 10; 3 Dowl. &. Ryl. 
198, (Chit j. 1182); where a bill wus in fact 
drawn on the 2 1st December for 21/., payable 


two months after date, but on the face of it pur- 
ported to bear date on the 31st December, it 
was held to require only u 2s stamp, which it 
imposed by 55 Geo. 3, c. 184, on bills for that 
sum not exceeding two months after date, the 
word ** date,’* as there used, Jmeauing the pe- 
riod of payment expressed on the face of the 
bill. See ante, 116. 

( h ) Brutt v. Picard, Ryan & Mood. 37, 
(Chit j 1205); Peake’s Rep. Addenda, 97. 

(i) Doe o. Houghton, 1 Man. & Ry. 208. 

(A:) Ball v. Storey, 1 Sim. & Stu. 210. 

(/) In Jacobs v. Hurt, 6 Muule & S. 142, 
(Chit, j 990), the date was mistaken. 

(m) See 1 Ann. stat. 2, c. 22, s. 2 and 3, to 
which the subsequent acts refer; perLe Blanc, 
J. in Bathe r. Taylor, 16 Blast, 416, (Chit J. 
857). 

(n) Wilson r. Justice, Peake’s Rep. Ad- 
denda, 96, (Chit. j. 574). A note of nin# 
months after date was, by consent of all parties, 
a fortnight after it bad been delivered to the 


(1) Where a note is intended to be made for eight hundred dollars , and is indorsed by the 
payee for the accommodation of the maker and delivered to him, r.nd by mistake the words hun- 
dred dollars are omitted, so that it purports to bo a note for eight , the maker, with- 

out the assent of the indorser, may insert the words hundred dollars; and in an action by the 
bolder to secure a debt to whom the note was made, the indorser cannot object to the insertion of 
such words. Boyd r. Brotherson, 10 Wend. Rep. 93. 

In such a case the question as to the sum intended to be inserted is properly submitted to a % 
jury. lb. 

The maker of the note is a competent witness to prove such intention, lb 

^ But the holder of a bill has no right to make an alteration in it, even to correct a mistake, 
unless to make the instrument conform to what all parties to it agreed or intended it should havs 
be«p. Hervey r. Hervey, 15 Maine Rep. 357. } 
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Every alteration of a bill or note, after it is once complete , and become an V. Coo*©- 
available security , is considered as a fresh drawing or making, and the cir- of 

cumstance of the bill or note not having been negotiated will not in that case BMand 
afford any exception^} . • Notea. 

In these cases, therefore, the true question is not, whether the material 2. Under 
alteration was made before or after negotiation of the instrument; but whe- stamp 
tlier it was made before the instrument and transaction respecting it was com- Aet$ • 
plete, and had become an available security, that is, whether it was then in 
the hands of a party who could enforce payment thereof for some other par" teratbna" 
ty thereto (p); if before, the instrument is valid; if after, void. When a nTay bo 
bill is drawn for value, or for a debt due from the drawee to the drawer, made - 
then whilst it is in the hands of the drawer, and before acceptance, it may 
by consent be altered in any material respect, as in date and time of pay- 
ment, because until acceptance it had not become an available security (9). 

So even after acceptance, and before the bill has been completely delivered 

over to the drawer or payee, it may, it seems, be so altered ; and therefore 

where a person having made and signed a promissory note, handed it to a 

third person to attest, and then to deliver it to *the payee, but before it teas [ *187 ] 

given to the payee it was altered by the consent of all parties; it was held, 

that the so delivering it to the third person was not an issuing of it, and that 

it did not require a new stamp(r). And where a joint and several promisso- 
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) 
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payee, altered to ten months after date. Lord 
Kenyon held a new stamp necessary, and non- 
suited the plaintiff In Bay). 6th edit. 110, it 
is called a bill. 

The day after a promissory note had been 
delivered to the payee, end By consent of the 
maker, words denoting the consideration were 
inserted, and they were held to invalidate for 
want of a fresh stamp, because this alteration 
was material, for the words introduced must, 
if not there, hove been proved os a fact by dif- 
ferent evidence ; Knill v. Williams, 10 East, 
431, (Chit. j. 761); post, 189, note (g). 

(o) Bowman v NichoJls, 6 T. R. 637, (Chit, 
j. 622). A bill was dated 2nd September, and 
payable twenty-one days after date; afterwards, 
and after acceptance , and while it whs in the 
hands of the drawer, it was altered, w ith the 
consent of the acceptor, to fifty-one days; on 
the 80th September it Was again altered to 
twenty-one days; but the date was brought for- 
ward to 14th September, after which it was 
negotiated, and an action brought against the 
acceptor. Lord Kenyon said, that every altera- 
tion in an instrument requiring a stamp made 
a new stamp necessary, and nonsuited the plain- 
tiff Upon a rule nisi for anew trial, it was 
urged that there was a distinction between an 
alteration made after the negotiation of a bill, 
acd an alteration made be lore, and in the latter 
case, the whole might be considered as one 
transaction; but the court said, “ that as the 
operation of the bill as it originally stood was 
quite spent when the last alteration was made, 
that alteration made it a new and distinct 
transaction between the parties , and therefore 
there should have been a new stamp," and the 
f nonsuit was confirmed. 

In Bathe v. Taylor, 15 East, 412, (Chit. j. 
867), is was held, that a bill ctrawn on the 1st 
of August, at two months, by A. on B. payable 
to the order of the drawer, and accepted and 


re-delivered by B. as a security for a debt, and 
kept by A. for twenty days, could not be alter- 
ed in its legal effect by bringing forward the date 
to the 21st without a new stamp, though with 
the consent of the acceptor^ and lefore indorse- 
ment and delivery to a third person. SeeM‘In- 
t* eh r. Haydon, Ry. & Mood. C. N. P. 862, 
(Chit. j. 12S7)^aw/e, 182, note (/>); Prince 
r. Nicholson, 1 Marsh. 72, note (c). But see 
LeykritfT r. Ashford, 12 Moore, 281, (Chit, 
j. 1S24); /os/, 191, r.ote (z). 

( p ) Per Bayley, J. in Downes r. Richard- 
son, 6 Bar & Aid. 680; 1 I). & R. 832, S. C., 
(Chit. j. 1386). 

(a) Kennersley r. Nash, 1 Stark. R. 452, 
(Chit. j. 977); Jacobs r. Hart, 2 Stark. R. 45; 
Outhwaite r. Luntley, 4 Campb. 179, (Chit. j. 
932). 

( r) Sherrington r. Jermyn, 8 Car. & P. 874, 
(Chit. j. 1409). Assumpsit against the de- 
fendant aa the maker of a promissory note, 
payable to the plaintiff or order one month 
after date. It appeared from the evidence of 
Mr. Freeman, that he was present with the 
plaintiff and the defendant when ibe note was 
made. That the body of the note was written 
by the plaintiff, and signed by the defendant, 
and that after signing it the defendant handed 
it to the witness to attest, and to give it to tbe 
plaintiff, and that when it was so banded to 
Freeman tbe note ran thus: 

“ I promise to pay to Mr. S. Sherrington, or 
order, on demand, tbe sum of two hundred 
pounds, with interest." 

But after it was so put into tbe hands of 
Freeman, and before it was given to tbe plain- 
tiff, it was with the consent of all parties, al- 
tered to its present form, which was this: — 

“ One month after date I promise to pay to 
Mr. S. Sherrington, or order, two hundred 
pounds." 

Tbe words " on demand" being struck out 
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ry note was made by several parties concerned in a joint undertaking, for 
the purpose of securing the re-payment of a loan of money, and one of the 
parties signed it some days after the party who borrowed the money, it was 
held that the note did not require an additional stamp if the last signature was 
put before the money was advanced, or if the party last signing had promised 
to sign a note before the advance of money, notwithstanding it might not 
have been issued till afterwards (s) . And it has been held that an accepted 
bill might, after it had been delivered to the drawer, with the consent of the 
acceptor, be altered by merely stating a place of payment(t), or changing 
the place of payment(ti), without requiring a new* stamp; though these must 
be considered as cases of mere memorandums made by consent, because, 
we have seen, that such alteration is now considered material (x). But after 
an accepted bill drawn for value has been delivered over to the drawer, and 
the parties have separated, it cannot be altered in any material respect, un- 
less to correct a mistake, because the drawer had already acquired a perfect 
right to insist on payment according to the original terms of the bill(y); and 
even an unaccepted bill, which has been delivered by the drawer to a payee 
for value, cannot, though before acceptance, be altered, because the payee 
had acquired a perfect right against the drawer(z). 

An accommodation bill is not to be considered as issued until it is in the 
hands of some person who is entitled to treat it as a security available inlaw; 
and, therefore, where three persons joined, as drawer, acceptor, and first in- 
dorser, in making an accommodation bill, and it was afterwards issued for val- 
ue to J. S., and previously to its being so issued its date had been altered, 
it was held that the acceptor having assented to the alteration when he was 
informed of it, U was no answer to an action on the bill against him that the 
bill had been so altered without the consent of the drawer aud first indorser, 
# and that a fresh stamp w as not necessary in consequence of such alteration, 
the bill having having been altered before it was issued in point of law, viz. 
before it was in the hands of a person who could sue any prior party there- 
on(a). On the other hand, where the date of a bill of exchange was altered 
by the payee at the request of the acceptor before the acceptance but after 
the bill had been delivered to the payee for a bona fide debt, such alteration 
was considered to render the bill wholly void, and to preclude the payee from 
maintaining any action thereon even against such acceptor, because before 
the alteration it had become an available security in the hands of the payee 
against the drawer(6). And if a bill be altered in the date by the drawee 


with a pen, and “ one month after date” sub- 
stituted, and the words “ with interest” being 
altogether erased. 

F. Pollock, for the defendant, submitted that 
the note having been handed over to Freeman 
in the manner Rtated, after it had been signed 
and perfected by the defendant, it was to be 
considered as issued from that time, nnd that 
consequently it was void under the stamp laws. 

Lord Tenterden, C. J. “ 1 am of opinion, 
that as it was all one transaction , it could not 
be considered as issued at the time of the al- 
teration. Verdict for the plaintiff*. 

(*) F.x parte White, 2 Dea. & Chitty, 334, 
(Chit. j. 1612). See Clerk r. Blackstock, 
Holt’s N. P. C. 474. 

(0 Jacobs v. Hart, 2 Stark. 45; 6 Man. & 
S. 142, (Chit. j. 990); Stevens v. Lloyd, Mood. 
& M. 292, (Chit j. 1427). 

(u) Walter t. Cubley, 2 C. & M. 151 ; ante , 
184, note (6). 


(x) M‘Intosh v. Hnydon, Ry. & Mood. 862, 
(Chit, j 1278); Desbrow r. Weatberley, 6 C. 
& P. 759; ante , 192, note (p). 

(y) Wilson t*. Justice, Peake Rep. Adden- 
da, 90, (Chit. j. 574); ante , 186, note(n); 
Bathe r. Taylor, 15 East, 412, (Chit. j. 857); 
is expressly to this effect; ante, 186, note (ti). 

(z) Id. ibid.; Walton r. Hastings, 4 Camp. 
223; 1 Stark. Rep. 215, (Chit. j. 944,953); 
post , 198, note {b). 

(a) Per Holroyd, J. in Downes r. Richard- 
son, 1 D. & R. 382; 5 B. & Aid. 674, 8. C. 
(Chit. j. 1135). And see Johnson v. Gibbs, 2 
Chit. Rep. 123, (Chit. j. 932); Sherrington r. 
Jermyn, 3 Car. & P. 874, (Chit j. 1409). 
These cases over-ruled Calvert r. Roberts, 8 
Campb. 843, (Chit j. 884); where it was held, 
that the alteration even of an accommodation 
bill after acceptance and whilst in the hands of 
the drawer invalidated it 

(b) Walton r. Hastings, 4 Camp. 223; l 
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after it has been indorsed , but before it has been accepted, and with the V. Conae- 
drawer’s consent, such alteration will invalidate the bill, and discharge the 
drawer and indorsers from liability, though it be in the hands of a bona fide inBillsand 
holder, who was ignorant of the circumstances(c). And after a promissory Note*, 
note has been made by one person, the name of another cannot be added 2 Under 
thereto as surety, unjess by indorsement, because his becoming a joint maker stamp 
would be making a new contract(d). In a recent case, however, it was Acts. 
held that the addition of a name as a second surety to a joint and several 
promissory note, after it had issued, but with the consent of all the partied 
to it, was not a material alteration, so as to preclude the original surety, who 
had paid a moiety of it, from recovering the amount as money paid to the 
use of the maker(e). Where A. and B. exchanged their acceptances, it was 
held that the delivery of the respective bills for acceptance, and the re-deliv- 
ery of the same by the acceptors to the respective drawers, was a negotia- 
tion of the bills, and that such bills could nor, 'after they had been so ex- 
changed for a valuatje consideration (as the exchange of acceptances is) for 
twenty days, be post-dated, although during all that time each had remained 
in the hands of the original dra\ver(/). And even the subsequent *inser- |* *iqq ] 
lion of the nature of the consideration of the bill will render it void(^). It 
should also seem that no bill after it would have fallen due according to its 
original shape can be altered even with consent, unless n fresh stamp be im- 
pressed (A). 

If upon a bill being presented for acceptance, the drawee alters it as to 
the time of payment, and accepts it so altered, he vacates the bill as against 
the drawer and indorsers; but it is said, that if the holder acquiesces in 
such alteration and acceptance, it is a good bill as between him and the ac- 
ceptor; aud keeping the bill and presenting it for payment at the deferred 


Stark. Rep. 215, (Chit. j. 944, 9.33). Payee 
against the acceptor of a bill of exchange. 
The bill was drawn by one Brooks on the de- 
fendant, payable to the order of the plaintiff, 
dated 5th July; when the bill was presented 
for acceptance, defendant requested that the 
date of the bill might be altered to the 10th, 
to which plaintiff agreed, but did not inform 
Brooks. The plaintiff contended, that as the 
alteration was made before acceptance, the de- 
fendant was liable as acceptor, although the 
drawer might be discharged. Lord Ellenbo- 
rough: “ Upon the Stamp Laws, I think the 
bill is void. It was an existing valid instru- 
ment before the alteration. It was negotiated 
when delivered by Brooks to the plaintiff. The 
plaintiff, as payee, had acquired an absolute in- 
terest in it, and might have maintained an ac- 
tion upon it against the drawer. It did not re- 
main in fieri till the acceptance. As to the 
drawer, it was before then a perfect instrument. 
Nor was there any mistake to be rectified. 
When drawn on the 5th July, it corresponded 
with the intentions both of . the drawer and 
payee. Here, when the date was altered, a 
new bill was drawn, and that could not be done 
without a new stamp. 

( c ) Outhwaite and another v. Huntley, 4 
Campb. 179, (Chit j. 932). Lord Ellenbo- 
rough said, that “ before acceptance the bill of 
exchange was a perfect instrument, on which 
the drawers might have been sued; any ma- 
terial alteration of it in that state, therefore, 
rendered it void. Besides, consent would not 
28 


i ’ustify the alteration, with a view to the Stamp 
„awa, after the bill had been negotiated.’* 

(d) Clarke r. Blackstock, Holt, C. N. P. 
474, (Chit j. 968). A promissory note signed 
by A., aud subsequently by B., whilst in th© 
hands of tho payee, as surety for A., will be 
void without an additional stamp, unless such 
signature of B. is in virtue of a previous agree- 
ment at the time of making the note. 

(e) Cattin v. Simpson, 3 Nev. & P. 249; 8 
Ad. & El. 136. 

(/) Cardwell t’. Martin, 9 East, Rep. 190; 

1 Camp. 79, (Chit. j. 741). Note. Each bill 
was payable to the drawer’s order, and the 
plaintiil was a bon\ fide indorsee; 9 East, 
357; 6 East, 312. 

(g) Knill v. Williams, 10 East, 431, (Chit, 
j. 761). This was an action on a note, by 
which, nine months after date, the defendant 
promised to pay the plaintiff or order 100/. 
value received, for the good-will of the lean 
and trade of Mr. F. Knill , deceased. It ap- 
peared at the trial before Le Blanc, J, at Here- 
ford, that the words in italics were added by 
the consent of both parties, on the day after 
the note had been signed and delivered to the 
plaintiff, without any new stamp being impress- 
ed upon it; upon this the plaintiff was non-suit- 
ed; and upon a rule nisi to set aside the non- 
suit, the whole court held that the alteration 
was material, and therefore discharged the rule. 

Ui) Bowman r. Nicbolle,5T. R. 537, (Chit, 
j. 522); ante, 196, note (o). 
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V. Com®- period is proof of such acquiescence ; and the holder cannot afterwards 
quencet of maintain an action on the case against the acceptor for thereby destroying 
Alterations ^ The effect of an alteration in the acceptance of a bill will be 

hereafter considered (A:). As the stamp is impressed on the bill, and not 
on the acceptance of it, a deviation or alteration in the terras of an accep- 
tance does not render a new stamp necessary, and therefore to save the 
stamp, it should seem, that if the dra wee wish to alter the sum, or extend 
the time of payment, the alteration may be effected by accepting accord- 

ingly(0 (!)• 


in Bills 
and Notes. 

2. Under 

Stamp 

Acte. 


(i) Paton v. Winter, 1 Taunt 420, (Chit. j. 
763). See 6 East, 300. The drawee altered 
the time of payment of a bill from one month 
to two, and accepted it; the holder kept it two 
months, and then presented it for payment. 
The court held that this was an acquiescence 
in the alteration, and directed a nonsuit to be 
entered, in an action on the case brought by 
the holder against the acceptor, for having mu- 
tilated the bill. Sed vide Walton t. Hastings, 


1 Stark. Rep. 215; 4 Campb. 223 ; 8.C 
189, note (6), where Lord Ellenborough said, 
the only tenable objection, t. e. on the Stamp 
Law, was not taken in Paton t. Winter, and 
which was scarcely worth reporting. 

( k ) Pott f Ch. VII. s. iL Liability of Ac~ 
ceptor — Hovts duchars^ed. 

(l) Stevens v. Lloyd, Mood. & M. 292, 
(Chit. j. 1247). 


(1) Any alteration, whether material or not, in an instrument under seal, made by the party 
to whom it is given, will avoid it, unless made by the consent of the party who executed it. 
But this consent may as well be implied from the nature of the alteration as be expressed. In s 
simple contract, which is merely evidence of a promise, an immaterial alteration, however made, 
not at all affecting the terms of the promise, seems not to be within the same principle of deeds, 
which, from the alteration, may not be the deeds of the parties; while a similar alteration in a 
written simple contract might leave it complete evidence of the same contract. Indeed the as- 
sent of the party signing such contract, thnt the omission of a word by a clerical mistake which 
the law will supply, might be cured by inserting such word, ought to be presumed, to protect 
him from the imputation of intentional fraud. And in a simple contract an addition by the un- 
necessary supplying of a word, which the law would supply, is not an alteration in matter or 
fonn which would destroy the contract. Per Curiam , Hunt r. Adams, 6 Mass. Rep. 619. See 
Griffith v. Cox, Overton’s Rep. 210. 

If an acceptance of a bill be cancelled by mistake, it does not avoid the acceptance, and alt 
parties to the bill are bound in the same manner as if the act had not been done. Nevins et al. r. 
De Grand, 15 Mass. Rep. 

An alteration of the date of a promissory note by the payee, whereby the time of payment is 
retarded , and afterward* discounted with innocent parsons by the payee on indorsing it, avoids 
5be note. Bank of U. S. v . Russell and Boone, 3 Yeutes’ Rep. 391. See 3 Crunch, 37. 

The law will not presume that an alteration apparent on the face of a note was made after its 
(execution. Cumberland Bank r. Hall, 1 Halsted, 215. But whether the alteration was made 
after or before the execution of the note, seems to be a question for the jury. Il>id. 

An alteration of the date of a promissory note without consent, vitiates it in the hands of an in- 
nocent indorsee. Stephens r. Graham, 7 Serg. & Rawle, 605. 

If the obligee of a sealed bill procure persons not present at the execution, lo add their names 
as witnesses, without the knowledge of the obligor; this is such an alteration ns avoids the in- 
strument. But if they did it by mistake, supposing thnt they were witnessing an assignment 
then made by the obligee, the bill is good. Marshall r. Gougler, 10 Serg. Rawle, 164. 

If a person draw a note leaving n blank for the name of the payee, and authorize a person to 
obtain the money from the payee and insert his name, the note is valid, if the directions are com- 
plied with. Stahl v Berger, lb. 170. 

Where a bill was deposited by H. with B. t as a security for monies advanced, but not indors- 
ed, and which fell due after the acceptor, without the knowledge or consent of A., altered it to 
$120, and then passed it to 11. for that sum, it was held that A. was not liable to pay the note. 
Goodman v. Eastman, 4 New Hamp. Rep. 455. 

The rule of law that where one of two innocent parties must so suffer by the fraud of a third 
person, he who trusted such third person and enabled him to commit the fraud must abide the 
^consequences, does not apply in such a case. Ibid 

A bill of exchange indorsed in blank by the payees and left by them in the hands of the draw- 
er won transferred to the pin intiff without the knowledge of the indorsers, with the following 
words written by the drawer under his name. “Left with Mr. B. (the plaintiff) as collateral.** 
It was held, that this was not an alteration of the bill, and therefore that it did not render it void 
as against the indorsers. Bachellor v. Priest, 12 Pick. Rep. 899. 

One who executes a note as a surety and gives it to the principal to be executed by him, and 
delivered to the payee, but who, before so doing, altera the amount mentioned in the note from 
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It may be here proper to observe/ that alterations and erasures will fre- V. Conse- 
quently give the transaction the appearance of fraud(m); and though it has ^ t e e "^ 0l £ f 
been laid down that if an interlineation appear in a deed, and there be no ev- in Bills and 
idence to show how it was done, it will be presumed to have been done before Notes, 
the execution (n), yet with respect to bills and notes , and other negotiable 2 Undtr 
securities, a contrary rule has been laid down, namely, that if the instrument stamp 
appear upon the face to have been altered, it is for the holder to prove, and Acts. 
not for the defendant to disprove, that it was altered under circumstances Evidence 

which will make it still available^) (1). And where in an action tried on in case of 

v ' Alteration. 


( m ) Singleton r. Butler, 2 B. & P. 283. 

(n) 12 Vin. Abr. 58. 

(o) Johnson r. Tbe Duke of Marlborough, 
2 Stark. Rep. 313, (Chit. j. 1020); Henman 
v. Dickenson, 5 Bingh. 183; 2 Moore & P. 


289, (Chit. j. 1461); Bishop v. Chambre, 
Mood. & M. 116; 3 Car. & P. 53, (Chit. j. 
1365, 1411). Over-ruled on another point in 
Jardine c. Payne, 1 B. & Adol. 671, (Chit. j. 
1521). 


a greater to a less sum, cannot take advantage of such alteration upon the plea of non est factum. 
Ogle v. Graham, 2 Penn. Rep. 132. 

Nor does it affect the validity of a note, that it was executed by one of the' payors in tbe pre- 
sence of one witness, and by the other, in the presence of another; although it purports to be ex- 
ecuted by both, in the presence of two subscribing witnesses. Ibid. 

Any alteration, however immaterial, made in a deed or promissory note, made by the obligee 
without obligor's consent, renders it void. Bank of Limestone v. Penick, 5 Monroe’s Rep. 31. 

{ The attestation of a note not before witnessed, by a person who was not present at the 
signing, is a material alteration of the contract, and destroys its validity. Brackett r. Mount- 
ford, 2 Fairf. 114. 

But where, previous to the delivery of a note executed by two persons and attested by one 
witness, the name of another person was added to the note os a witness, without the knowledge 
of such person; bat it did not appear that this was done by the payee, and no fraud on his part 
was suggested; it was held that the addition of such name was not a material alteration, and did 
not render the note void. Ford v. Ford, 17 Pick. 418. So, where a joint and several promisso- 
ry note was signed by A., B., and C.; and afterwards A. ncnowledged his signature to a witness, 
who subscribed his name in the presence of A. and of the payee, without stating that he witness- 
ed only the signature of A , it was held in an action ngainst the three makers, that this was not 
such an alteration of the instrument as to discharge B. and C. Beary v. Haines, 4 Whort. 17. 
Neither is the adding of a date to an endorsement of a partial payment on the back of a note an 
alteration of the instrument. Howe r. Thompson, Idem, 152. 

A promissory note in these words was mode by the defendant: 44 For value received I promise 
to pay to Quincy Railway Co.” (the plaintiffs) 44 or order, #1000.” &c. The note was then 
indorsed by E. P. und delivered to the treasurer of the plaintiffs, who, without the knowledge or 
consent of the maker, inserted the words 44 the order of E. P.” above the words 44 Quincy R. 
Co. or order,” but without erasing the latter words; held it was not an alteration affecting the 
validity of the note. Granite Railway Co. v. Bacon, 15 Pick. 239. 

Where an instrument in the form of a promissory note for the payment of a certain sam of 
money to A. or bearer is signed by three persons, and a seal affixed at the signature of one of 
them, a joint action cannot be maintained ngainst the three; and if the seal be affixed afterwards* 
and in the absence of the other two, the instrument is rendered void ns to tfie latter. Biery v. 
Haynes, 5 Whart. 663. 

An alteration of a note, changing the liability of an indorser from a conditional to an absolute, 
eniogment, is a material alteration. Farmer r. Rand, 14 Maine Rep. 225. 

Where the surname of the payee of a note was interlined after delivery, hut it was proved 
that the note was originally given to the payee, whose name was inserted; held that the altera^ 
tion did not vitiate the note. Monchet v. Cason, 1 Brev. 307. }- 
(1) In an action on a promissory note, on which a small payment had been indorsed, but after- 
wards erased, it was held, that the note might he read in evidence, without any previous explana- 
tion of the reason why the indorsement had been cancelled. Kimball r. Lamson, 2 Verm, Rep. 
138. r 

K. held a note against L. and indorsed thereon one dollar for services rendered for him by L, 

L. afterwards sued K. for the services so indorsed on the note, and recovered, L. haying testified 
that he had never authorized K. to make the indorsement In an action against L. on said note, 
it was afterwards held, that K. might erase said indorsement without prejudice to to the note. Ib. 

Erasures or interlineations in the substantial part of an acceptance or other instrument, are pre- 
sumed to be false or forged, and must be satisfactorily accounted for before the instrument can bo 
received in evidence. M’Micken v. Beanchamp, 2 Miller’s Louis. Rep 290. 

An erased credit on a note in the possession of the creditor, is not conclusive proof of payment, 
but may be repelled by other proofs or presumptions, to show it was indorsed on the noto erro- 
neously. Benson r. Mathews, 7 Louis. Rep. 356. 
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V. Conse- 
quences of 
Alterations 
in Bills and 
Notes. 

2. Under 
Stamp 
Act s. 

[*190 ] 


the 8th December, 1827, on a promissory note declared on as dated 27th 
May, 1814, the defendant pleaded the general issue and the statute of limi- 
tations, and there was evidence of an ambiguous acknowledgment of the 
note to take the case out of the statute, and the end of the note produced in 
evidence, after the figures 27 had been cut off and the word u May” written 
over the 27 and the 1814 underneath, and in the cuttiug off some of the 
writing had also been cut; Lord Tenierden told the jury that it *certaiuly lay 
on the plaintiff to account for the suspicious form and obvious altpration of the 
note, and that if they thought that the alteration had been made after the 
note had been signed by the defendant, they should find for him, and he ad- 
vised them to find for the defendant, as the plaiutift had adduced no evidence 
to explain the alteration, and the jury found accordingly (p). So where 
there was an apparent alteration in the date, the same judge required the 
plaintiff not only to prove that it had beeu altered with the consent of the ac- 
ceptor, the defendant, but also that such alteration had been made before it 
had been issued, but upon proving that the defendant himself had altered the 
date, and that the bill was in the hands of the drawer after such alteration, 
and before it was indorsed to the plaintiff, he recovered (q). And in an ac- 
tion by the indorsee against the acceptor of a bill of exchange, if it appear 
that following the acceptance there are words not in the acceptor’s hand- 
writing, making the bill payable at a particular place, it is incumbent on the 
plaintiff to show that the w ords were written by the acceptor’s authority, 
oecause the addition of such words is a material alteration notwithstanding 
the 1 & 2 Geo. 4, c.78(r). But where the making of the bill or note is Ad- 
mitted upon the record, and issue taken upon the indorsement , the plaintiff 
is not bound to explain an apparent alteration in the date of the instrument^). 
And where the date (20th April) of a bill payable three months afterdate 
appeared to be on an erasure, and it was proved that it had been dated the 
28th January, yet, as the acceptor himself had written at the top u due July 
23,” it was held that this was sufficient to negative any fraud, and also 
afforded an inference that the alteration w as antecedent to or coeval w ith the 
acceptance, and therefore valid, and it was left by the judge to the jury 
with that suggestion, and they found for the plaintiff(f). So in an action 
against the acceptor, where the defendant traversed the acceptance, audit 
appeared in evidence that a space which was originally left between the word 
u accepted” and the acceptor’s name, had been filled up in the handwriting 
of a third party with the name of the place of payment, but it w as shown that 
the defendant w as not in the habit of writing acceptances in this manner, and 
that w T hen applied to for the amount of the bill he promised payment in a 
month ; it was held that the acceptance had been sufficiently proved, and 
that it was not incumbent on the plaintiff to give further evidence to show 
that the addition to the acceptance had been made with the consent of the 
defendant(u). And where the defence is that the bill had been altered, the 
defendant cannot go into evidence to show that other bills have been 
likewise altered (a:). In an action by the indorsee against the acceptor, the 
bill appeared on inspection to have been altered in amount, and after the ac- 


(/>) Bishop V. Chan.bre, at Westminster, 
8th December, 1827. Denman for plaintiff. 
Brougham for defendant, MS.; Mood. & M. 
116; 3 Car. & P. 55; 1 Duns &. Llovd, 83, 
(Chit. j. 1365, 1411). 

(q) Johnson v. The Duke of Marlborough, 
2 Stark. Rep. 363, (Chit. j. 1020); and sec 
But N. P. 255. 


(r) Desbrovv i\ Wentherley, 6 Car. & P* 
758. See ante, 182, note (/>). 

(s) Sibley v. Fisher, 7 Ad. & El. 444; 2 
N. &: P. 430, S. C. 

(/) Leykrieff v. Ashford, 12 Moore, 28 1 - 
( u ) Semblo v . Cole, H. T. 1839, Ex., 3 Ju- 
rist, 268. 

(x) Thompson v. Moseley, 5 Car. it P. 501. 
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ceptance were the words u at Cockburn’s,” which were not in the defend- V. Ccnsc- 
ant’s handwriting. Neither the plaintiff nor the defendant gave evidence as 
to when or by whom the alterations were made; and it was held that it was £ Bilk 'and 
for the jury to say under the circumstances whether the bill had been alter- Note®, 
ed after acceptance, and that if they # lhought it had, the plaintiff could not 2 Undtr 
recover(y). From this and the other cases it appears that the question stamp 
whether there has or not been any alteration, and when it was made, and Acts - 
with what view oj motive, is always for a jury, and not for the court(z). [ *191 ] 
It was for some time supposed, that a bill or note, rendered inadmissible ABUl.&c. 
in evidence as a security by a material alteration, might nevertheless be look- al1 ^ 
ed at by a jury for collateral purposes, and might assist in evidence in proof of nol admla- 
a common count in a declaration (a) ; but that supposition is now refuted, and «ble in 
such a vitiated instrument cannot be read in evidence for any available pur- 
pose whatever in favour of the holder (6), though it is admissible to defeat a available 
claim on the ground of fraud, or convict a party of a crime(c). But thema- purpose, 
terial alteration does not extinguish the prior debt, and between die original When ori- 
parties , after the expiration of the period for which the bill or note was made, 
the original debt or consideration is recoverable upon adducing other evidence recovere- 
in proof thereof; and proof of reputed payment of a fixed sum, as interest ble. 
for a named period, may suffice to establish the amount of a debt, the inter- 
est of which would be equal to the sums from time to time paid(rf). Unless, 
however, the payment or other admission enable a jury to ascertain the pre- 
cise amount of debt, the proof is insufficient, and the plaintiff cannot recover 
even nominal damages (e). And the right to recover for the consideration of 
the bill or note being confined to the original parties thereto, such considera- 
tion cannot be recovered in an action by an indorsee against either the accept- 
or or maker, or against the drawer or indorser; because as against the former 
the only privity between the parties is by means of the bill or note, which is 
destroyed by the alteration; and as against the latter, their remedy over 
against prior parties is also destroyed (/). 


(y) Taylor v. Moseley, 6 Car. & P. 273; see Houso of Lords, 1831, case No. 64. The 

post, 820, (23). Scotch Act, 1696, c. 16, is particular as to at- 

(z) LeykriefF r. Ashford, 12 Moore, 291, testation, &c. 

(Chit. j. 1324). A case of this nature arose in (a) Bishop r. Chnmbre, 1 Dans. & Lloyd 

Scotland, where by the express enactment in Rep. 83; Mood. & M. 116; 8 Car. & I*. 5JT, 

the act, A. D- 1696, c. 15, and the practice (Chit. j. 1365, 1411); (expressly overruled as 

thereon, erasures in general vitiate. It was in- to that point in Jardine r. Payne, 1 Barn. & 

sisted before the Lord Ordinary and the judges Adol. 671, (Chit. j. 1521)); and see Sutton, I 

of the First Division, that the bill had been itn- Toomer, 7 B. & C. 416; 1 Man. & R. 125, 

properly vitiated and erased. The bill was pro- (Chit. j. 1352). 

duced, and the Lord Ordinary having inspected ( b ) Jardine v. Payne, 1 B. & Adol. 671, - 

the same, and declared that the same was not (Chit. j. 1521); Sweeting v. Halse, 9 B. & C. 

vitiated or erased, judgment was accordingly 365; 4 M. & R. 287, (Chit. j. 1423); ante, 

pronounced agaiost the suspender. Upon a re- 122, note (a). And see Jones v. Ryder, 4 M. 

claiming petition, the judges, on inspecting the & W. 32; an/e t 124, note (a). . 

bill, were generally of opinion that there was no (c) Ante y 124. 

vitiation; but as the allegation was insisted on, ( d ) Sutton v. Toomer, 7 B. & C. 416; 1 

they allowed a proof, and a remit was accord- M. &. R. 125, (Chit. j. 1352); Payee r. Ma- * 

ingfy made to engravers nnd other skilful per- ker. And if the drawer sues the acceptor upon 

sons to report Thereafter the reporters having the bill and fails in consequence of having al- . 

stated their unanimous opinion that the bill bad tered the bill in a material part, he may still 

been vitiated, the judges recalled the decision recover upon counts on the original considers - 

complained of, and remitted to pass the bill with- tion; Atkinson v. Hawdon, 2 Ad. & El. 628; 

out caution or consignation; Hamilton r. Kin- S. C. 4 N. & M. 409; 1 liar. & Wol. 77. 

near and Sons, 4 Shaw & Dunlop, 102. See Aliter, in action by indorsee against drawer; 

further as to erasure and alterations, Sir Thomas Alderson v. Langdale, 3 B. & Ad. 660; infra , 

Craig, lib. 11; Digg. 5, ss. 23, p. 215; Blair’s note(/). 

edit. Stair, B. 10, tit. 42; Bankton,B. 1. tit. 11; (e) Green r. Davies, 4 B. & C. 255; 6 D. 

Erskine, B. 3, tit 12, ss. 20; Ross on Convey- & R. 306, (Chit. j. 1251); ante t 119, note (*). 

ancing, vol. i. 145; Gaywood v. M 4 Keand, (/) Alderson v Langdale, 3 Bar. & Adol. ! 
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V. Coate- # A drawee should not accept a bill that has the least appearance of erasure 
aoeoces of or alteration, until he has ascertained that the drawer intended it to stand 
bin* and ln ^ iat f° rm > and if he do, he may be liable pay a much larger sum than was 
Notes. intended, without having any remedy against the drawer(if) ; on the other 
2. Under hand, the drawer and holder should ascertain that the alteration was made l 
Stamp before the bill was a complete available security, and ta prevent subsequent 
dispute should request the acceptor and all other parties to signify their con- 
sent. So the drawee ought not to pay an apparently altered bill unless lie 
be quite certain that it was made before it was an available security. If a 
banker pay a check that has been altered after it was issued, in fraud of the 
drawer, he cannot debit such drawer with the amount as a valid payment (A), 
unless the drawer himself was guilty of negligence in filling up the check so 
as to have enabled some holder to practise the fraud (i), 

Conro- Where the holder of a bill or note is required by an indorser or drawer 
queoces of to deliver it up on payment to the former of the amount, he ought to deliver 
making 0 11 U P * n suc ^ a slale as not 10 prejudice the right of the payer to proceed on 
Erasures, the security against the prior parties, though he might undoubtedly cancel his 
&c. before 0W n name, so as to prevent the possibility of the bill being ever again avail- 
it up erin ^ a ^ e against himself or subsequent indorsers. Where the plaintiff, in an ac- 
tion against the acceptor, was ordered by rule of court generally to deliver 
up the bill upon payment of debt and costs, it was decided that he had com- 
plied with such rule, though before it was delivered up he had rendered it a 
nullity by considerable erasures(/c) . It should howev er be observed, that in 
general, if a party to a bill, or a third person, deface it, so as to prejudice 
the claim of a holder, a special action on the case, and perhaps of trover, 
might be sustainable, unless he acquiesced (/) (1). 


VI. — Liability ok the Drawer. 


VI. Liabil- Upon delivery of the bill to the payee or indorsee, the liability of the draw - 
ity of the cr becomes complete. The act of drawing a bill implies a contract from 
rawer * the drawer to the payee, and to every subsequent holder fairly entitled to the 
possession, that the person on whom he draws is capable of binding himself 
by his acceptance; that he is to be found at the place where he i« described 
to reside, if that description be mentioned in the bill; that if the bill be duly 


660, The vendee of goods paid for them by a 
bill of exchange drawn by him on a third per- 
ron , and after it had been accepted the vendor 
altered the time of payment mentioned in the 
bill, and thereby vitiated it; and it was held 
that by «o doing he made the bill his own, and 
caused it to operate as a satisfaction of the ori- 
ginal debt, and consequently that he could not 
recover for the goods sold. And see Atkinson c. 
Hawdon, 2 Ad. & El. 629; ante , 191, note (rf), 
where the distinction between the rights of 
drawer and indorsee was full? admitted. 

(g) Bulkier r. Butler, 2 B. & C. 434; 3 D. 
& R. 626, (Chit j. 1198); and Hall r. Fuller, 


6 B & C. 750; 8 Dowl. & Ry. 464, (Chit. j. 
1294). 

(A) Hall and another r. Fuller and others, 6 
Bar. & Cres. 750; 8 Dowl. & Ry. 464, (Chit 
j. 1294). 

(i) Young r. Grote, 4 Bing. 258; 12 Moo 
484, (Chit j. 1344). 

( k ) Tomlins r. Lawrence, 6 Bing. 376, (Chit 
j. 1465, 1496); 4 Moo. & P 54; post , Port 11. 
Ch. III. Motion to ttay Proceeding *. 

(/) Paton v. Winter, 1 Taunt 420, (Chit. j. 
763); Ilenfree v. Bromley, 6 East, 309; see 
post, 820, (24). 


(1) Where the payee of a promissory note mutilated it, by catting off the name of the attest- 
ing witness, held , that he was entitled to no relief in a court of equity. Sharpe r. Bagwell, 1 
Devereux’s Eq. Hep. 115. 
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presented to him, he will accept in writing on the bill itself according to its VI. Liabil- 
tenor; and that he will pay it when it becomes due, if presented in proper lt y of thc 
time for that purpose; and that if the drawee fail to do either, he, the drawer, Drawer * 
will pay the amount, provided he have due notice of the dishonour. 

The drawer of a bill stands in some respects in the situation of a surety 
for the drawee. The implied contract of the maker of a note is, that he 
will duly pay it on its being presented to him, and he is * primarily liable, and [ *193] 
stands in that respect in the situation of the acceptor of a bill. 

The engagement of the drawer of a bill is in all its parts absolute and irre- 
vocable^ and therefore where A. in England drew* a bill of exchange on B. in 
a foreign country, who, by the laws of that country, was prohibited from paying 
it, although it was urged that the undertaking of the drawer did not extend to 
the case of a prohibition to accept or pay the bill, imposed by the law of a 
foreign country in which the drawee resided, yet it was ruled, in an action 
against the drawer, that this was no defence, it not being necessary for the 
holder to inquire for what reason the bill was not paid(m). But if the 
payment or acceptance be prohibited by the law of this country it is other- 
wise(n), though if after the prohibition has been removed, the drawer promise 
to pay, he may be sued(o). The drawer will also be equally .liable, whether 
he draw the bill on his own account, or as agent of a third person (p), unless 
he added words of qualification (q) ; and if A. permit B. from time to time to 
draw bills in his name for a particular purpose, he will be liable to bond 
fide holders, although B. has abused such confidence by drawing bills in the 
name of A. for other and fraudulent purposes(r). So he is liable for the sig- 
nature of his partners in the name of the firm ( 5 ), though he cannot in that 
case be sued by a person who w as a partner and liable to contribute (I) ; nor 
can he be sued by a parly who has expressly or impliedly engaged even ver- 
bally not to sue(ti). We have seen that a person signing his name on a 
blank paper, stamped with a bill stamp, w ill be liable to pay to a bona fide 
holder any sum inserted in the bill, and warranted by the stamp(x). If an 
executor, administrator or trustee, draw, accept, or indorse a bill or note, with- 

(m) Mcllish v. Simeon, 2 Hen. Bla. 37S; and the rule was refused, 

Poth. pi. 68; Tooting r. Hubbard, 3 Bos. & (n) Pollard v. Herries, 3 Bos. & Pul. 340, 

Pul. 291. (Chit. j. 672). Lord Alvanley, C. J. “ It can- 

Mellish r. Simeon, 2 Hen. Bla. 37S, (Chit, not be disputed, that whatever be the nature of 
j. 534). A bill drawn in London upon Paris, the contract into which a subject of this country 
and negotiated through Holland; before it be- enters, he is excused from thc performance of 
came due, the French government prohibited it if the laws of his country interpose and forbid 
the payment of any bill drawn in England, in the performance.” 

consequence of which it was dishonoured, and ( 0 ) Duhammel r. Pickering, 2 Stark. Rep. 

sent back through the different bands by which 90, (Chit. j. 994); ante , 14, note (g). 

it had before been negotiated to London ; the ( p) he Feuvre v. Lloyd, 5 Taunt. 749; 1 

re-exchange between Paris and Holland raised Marsh. 318, (Chit. j. 916); ante , 84, n. (6), 

the bill from 603/. 19#. I0t/. to 905/. 13*. 9d note (g). And see Sowerby 0 . Butcher, 2 C. 

and the re-exchange between Holland and Lon- & M. 318; 4 Tyr. 320, S. C. 

don, to 913/. 4s. 3d. which the plaintiff, the (q) Ante, 32, 33, 34. 

payee, paid; and upon an action by him against (r) Smith r. Stranger, Peake Rep. Add. 116, 

the drawer, Eyre, C. J. left it to the jury, (Chit. j. 581); ante , 32. 

whether the defendant was liable for the re-ex- (#) Ante, 39, et seq. 

change occasioned by returning the bill through (/) Teague v. Hubbard, 8 Bar. & Cres. 345; 

Holland, and they found that he was. An ap- 2 Man. & Ry. 869, (Chit. j. 1396); ante, 60. 
plication was made for a new trial, upon the ( u ) Piker. Sweet, Dans. & Lloyd, 159, 

ground that the defendant was not liable for the (Chit j. 1410); ante, 71. 
re-exchange, bscause there was no default in (x) Ante , 29, n. (#); Russell v. Langstaffe, 
him, the payment being prohibited by the gov- Doug. 496, 514, (Chit. j. 415); Collis p. Em- 
ernment of France* out the court held it im- mett, 1 Hen. Bla. 313, (Chit.j. 461); Schultz 
material why the bill was not paid; that as it v. Astley, 2 Bing, N. C. 644 ; 2 Scott, 815, S. 
was not paid, he was liable to all the conse- C.; post, Ch. VI. s. i. Transfer — Time of. 
quences, of which the re-exchange was one, 
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out words of qualification (as u sans recours”) he will be personally liable, al- 
though he intended only to subject himself to liability in the event of his hav- 
ing assets. Thus, if an executor draw a bill or note as executor of J. S. and 
sign it in terms as such, yet if it be in the general form, or in any form which 
implies assets, it will bind him personally (y). *On failure of the performance 
of the engagement, that the drawee will accept, the drawer of a bill will im- 
mediately and before the time specified in the bill for payment, be liable to an 
action(z), not only for the principal sum, but also in certain cases for interest, 
re-exchange, and costs, as a consequence of the bill not being honoured(a). 

On non payment and due notice a fortiori he is liable to pay(l). These are 
the principal obligations of a drawer in cases of a regular bill transaction. In 
cases of an irregular bill transaction, such as those of accommodation bills, 
besides the implied contract to the payee and the holder, the drawer is also 
bound to indemnify the acceptor, if he accepted for his accommodation, for 
any loss he may sustain in consequence of his acceptance (6)* 

These obligations, though absolute and irrevocable, may be discharged 
or released by the laches or neglect of the holder, or by other means, which 
will be spoken of hereafter; for if a party take a negotiable security of this 
nature, he takes it subject to the law incident to all bills. If a bill be drawn 
abroad on a person in this country, and the latter refuse acceptance or pay- 
ment, the drawer will, if discharged by the foreign law, be discharged in this 
country (c). Where an annuity was granted in consideration of a bill accept- 
ed, which was dishonoured by the acceptor, but paid by the drawer on no- 
tice, it was held that this was not such a non-payment of the bill in the terms 
of the annuity act as to vacate the annuity, though the bill was accepted for 
the accommodation of the drawer, who undertook to furnish assets, but neg- 
lected so to do(cf). 


(y) King v. Thom, 1 T. R. 487, (Chit. j. 
438). The court held, that upon a bill paya- 
ble to several as executors, they might sue as 
such. And per Buller, J. “ If they indorse, 
they are liable personally, and not as executors; 
further indorsement would not give an action 
against the effects of the testator. ” 

( z ) Ballingalls v. Gloster, 3 East, 481, (Chit, 
j. 673) ; Bright v. Purrier, Bui. Ni. Pri. 269, 
(Chit. j. 371). A foreign bill payable one hun- 
dred and twenty days after sight was presented 
for acceptance, but acceptance being refused, 
the holder brought an action immediately against 
the drawer; the defendant objected that he was 
not liable till the expiration of the one hundred 
and twenty days, and offered to call witnesses 
to prove that such was the custom of merchants; 
but Lord Mansfield said, the law was clearly 
otherwise, and refused to hear the evidence; so 
the plaintiff recovered. 

Milford v. Meyor, Dougl. 54, (Chit. j. 400). 
Indorser against the drawer of a bill, which the 
drawee had refused to accept On a rule to 
show cause why the defendant should not be 


discharged, the ground stated was, that the bill 
was not due. Per curiam. It is settled, that 
if a bill of exchange is not accepted, an action 
on the bill will lie immediately against the draw- 
er, because his undertaking that the drawee 
shall give him credit is not performed. 

In France it seems that a drawer or indorser 
is not upon non-acceptance liable to be imme- 
diately sued, though he must find caution or se- 
curity for the ultimate payment; 1 Pardessas, 
844. So Pothier considers the drawer a 9 merely 
liable to indemnify the holder against the more 
probable non-payment at maturity. Traill du 
Contrnt de Change, Part 1, Chap. 4, num. 70. 

( а ) Mellish v. Simeon, 2 Hen. Bla. 379, 
(Chit. j. 534); ante , 193, note (m); Poth. pi. 
6 . 

(б) Poth. pi. 97, 98, 99. 

(c) Potter v. Brown, 5 East, 131, (Chit. j. 
694). 

{d) Cook v . Tower, 1 Taunt. 372. Under 
the 17 Geo. 3, c. 26, s. 4. See the last act, 
53 Geo. 8, c. 141, s. 6, 3 Younge & J. I 3 ®* 


(1) 4 Jordan r. Bell, 8 Porter 53; Evans r. St. John, Gid. 186. } 
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•CHAPTER VI. 

OF THE TRANSFER OF BILLS AND NOTES— OF RE- 
STRAINING THEIR NEGOTIATION— AND OF THE 
LOSS OF BILLS, &c. 


I. Or the Transfer or Bills and 


Notes 195 

1. W'hal Billi , JSfote*, $c. transferable ib. 

2. Who can or cannot transfer 197 

Persons having no Right ib- 

Infants 200 

Married. Women ib. 

Partners 201 

Executors ib 

Trustees 202 

Bankrupts ib 

Where he has neglected to in- 
dorse 203 

In case of Accommodation Bills 204 

After secrets Act of Bankruptcy 205 

In cates of fraudulent Preference 208 

Insolvents 212 

8. To whom ib. 

4. Time of Transfer 213 

Before Bill y %c. complete 214 

After Refusal to accept ib. 

After Bill or note due 215 

When payable on demand 220 

Party taking not liable to col- 
lateral Defences ib. 

When Bill payable at flxeti 
Day 222 

Who precluded from objecting ib. 
After Payment and when Note re- 
issuable 223 

5. Modes of transfer 224 

By Delivery 227 

By indorsement ib. 

Table of forms 224 

In Blank , authorises Payment 227 


In full or special 231 


Restrictive 232 

Conditional 234 

Qualified sans recoars 230 

Number of indorsements 236 

Delivery to transferee ib. 

6. Of compelling an Indorsement 2&7 

7. Rights and liabilities of Parties ib. 

Right of Indorsee ib. 

Right of Bearer 241 

Liability of Indorser ib. 

Revocation of Transfer, $c. when 248 
Liability cf Transferer by Deli- 
very 244 

Idemnity on an accommodation 
Indorser 247 

8. Of Guarantees in lieu of indorse- 
ment 248 

II. Of Actions for Bills or Pro- 
ceeds, and Bills in Equi- 
ty TO RRSTRAIN TRANSFERS 250 
HI. Or the Loss of Bills, Notes, 

&e. 258 

Couise to be pursued fiy Loser ib. 

Consequences of Loss y and where 
a Right acquired 254 

Caution to be observed in taking 256 
Mala Fides necessary to defeat 
Right of Holder 267 

Necessity for Loser duly demand- 
ing Payment , and giving No- 
tice of Non-payment 262 

Demand of Duplicate Bill, fjc. 

under Statute 263 

Loser* s Remedy in Equity 264 

When a Remedy or not at Law 265 
Destruction of Bill , $c. 266 


I. Of the Transfer of Bill, and Notes. 

Though inland bills are frequently accepted before they are indorsed, 
yet as all bills may be transferred before acceptance , we will consider the 0 f Billttad 
points relatve to the transfer of bills and notes in this Chanter. Note*. 

It has beeo already observed (a), that it is the transferable quality of bills 
and notes which principally distinguishes them from other contracts, and that 
on account of this property and of their utility in mercantile transactions they 
have been peculiarly favoured by our courts. The above divisions and 
points relating to the transfer of bills are to be considered: — 

First , What bills or notes are transferable . If a bill or note has been 

drawn or transferred, or is payable in a foreign country, it is *essential for Notes, tee. 

are trans- 
ferable. 

(a) Jlnit, 169. r *|0<j l 

29 1 J 
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I . Of the 
transfer of 
Bills and 
Notes. 

1st What 
Bills, fee. 
transfer- 
able. 


the holder to be well informed of the law of that country relating to the trans- 
fer of bills. In France it is absolutely esseutial that bills be drawn express- 
ly payable to order , and they must not be payable to bearer(6); and it ap- 
pears that bills were not transferable in France by the law-merchant but by 
a particular ordonnance(c) . And in a late case a doubt was entertained whe- 
ther a Bank of England promissory note is transferable by the law of 
France(d). In Scotland bills are transferable although they did not contain 
the word 44 order” or other transferable words(e). 

With respect to bills payable to a certain person or order, or to the order 
of a third person, no doubt seems ever to have been entertained respecting 
their negotiability ; and though bills payable to hearer , or to a certain person 
or bearer, were formerly thought not to be negotiable and considered as 
mere choses in action , upon a supposition that such instruments contained on 
authority to assign them so as to enable the assignee to demand payment of 
the drawee(/); yet it is now completely settled(g) that the decisions tend- 
ing to support this doctrine and the reasoning on which they were founded 
were equally erroneous.^ In short, it is now well established that in this 
country bills, whether payable to order or to bearer , are equally negotiable 
from hand to hand ad infinitum; and that the transfer vests in the assignee a 
right of action on the instrument assigned sustainable in his own name . 

But in general in England and Ireland (A), unless the words 44 or order,” 
44 or bearer,” or some other equivalent words(i), authorising the payee of a 
bill or note to assign it, be inserted therein, it cannot be transferred so as to 
give the assignee a ri^ht of action thereon against any of the parties(fc); un- 
less the negotiable words were omitted by mistake, in which case they may 
be supplied (l ) ; or unless perhaps in the case of a bill or note being vested in 
the king, who may assign a chose tn action , and that by his sign manual on- 
ly^). And thougliN before the passing of the stamp acts the indorser of a 
bill not negotiable for want of the words 44 or order” was held to be liable to 
his immediate indorsee, on the ground of the act of indorsing being equiva- 
lent to a new drawing(n) (1) ; yet since those acts, in order to charge such 
indorser as a new drawer, a second stamp will be necessary (o). It may. 


(6) l Pnrdess. 346, 858, 359, 360; Pailliet, 
Manuel de Droit Frangais, 840, 848. 

(c) Pothier, Trait6 de Contrnt de Change; 
<Euvre§ de Pothier, Dupin, Paris, 1825, vol. iii. 
123; and see part ii. article ii. sect, v.; Billets 
h Ordre, 222; De la Chaumelte r. Bank of Eng- 
land, 9 B. &.C. 215; Dans & L 319; 2B. & 
Ad. 385, (Chit. j. 1418, 1542). 

(d) Per Lord Tenterden, in De la Chaumette 
v. Bank of England, 9 B. & C. 215. See post, 
S20 (25). 

(«) Thompson on Bills, 101. 

(/) Horton v. Coggs, 8 Lev- 299, (Chit. j. 
186); Hodges v. Steward, 1 Sulk. 125, (Chit, 
j. 184); Nicholson v. Sedwick, 1 Ld. Raym. 
180, (Chit. j. 203); Mod. Ent. 313. Bills and 
notes are valid, though they do not contain any 
words rendering them negotiable; Smith v. Ken- 
dall, 6 T. R. 124, (Chit. j. 533) ; ante , 159, 
note (»)• 

(g) Grant v. Vaughan, 3 Burr. 1516; Ela. 


Rep. 491, 485, (Chit. j. 3C5); post , 193, note 
(t); Hinton's case, 2 Show. 235, (Chit. j. 166) ; 
and see Miller r. Race, 1 Burr. 452, (Chit j- 
346). 

( h ) See the Irish Act, 9 Geo. 4, c. 24, s 2. 
This act assimilates the law relating to bills and 
notes in Ireland to that of England * 

(t) 1 Pardess. 360. 361. 

( k ) Hill v. Lewis, 1 Salk. 132, 8. C.nom. 
Tassell, and Lee r. Lewis, 1 Lord Raym. 7*13, 
(Chit. j. 187, 188); and *n/ra, note (o). 

(/) Kershaw r. Cox, SEsp. Rep. 246, (Chit, 
j. 629); ante , 184, note (e). 

(tn) Lambert r. Taylor, 4 B. & C. 139; 6 
D. & R. 188, (Chit. j. 1428). 

(n) Hill v. Lewis, 1 Salk. 132, 183; 1 Ld. 
Raym. 743, S. C. nom. Tassell and Lee r. Lew- 
is; see post as to Liability of Indorser. 

(o) Plimley v. Westley, 2 Scott, 423; S.C. 
2 Bing. N. C. 249; 1 Hodges, 324. This wai 


(1) The same point was decided in actions brought in Pennsylvania by the indorsee of a note 
and bill, not negotiable, against the acceptor of the latter and the maker of t be former. Gerard 
p. La Coste, 1 Dali. 194. Barriere v. Nairac, 2 Dali. 249. 
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however, be collected* from the cases relative to bills payable to fictitious I. Of the 
persons (p) y that any words in the bills or extraneous facts, from whence it 
can be inferred that the person making it, or any other party to it, intended 
it to be negotiable, will give it a transferable quality against that person. 

Victualling bills are not assignable; but by usage, a power of attorney to the hai 
attorney, his substitutes and assigns, to receive the money, authorises the at- transfer-* 
torney to assign. Such a power is called a general power, in contradistinc* Me. 
tion to a special power, which authorises the attorney only to receive. And 
where an attorney, acting under the latter power, deposited certain victual- 
ling bills with the defendant, as a security for money borrowed from him, 
it was held that the payee of the bills was entitled to recover them in an ac- 
tion of trover(y). So East India certificates are not indorsable so as to 
transfer the legal interest(r); and it was held that East India bonds were 
not transferable so as to pass the legal interest to the purchaser, but this has 
been altered by statute (s). East India Company’s warrants are not nego- 

tiable instruments within the 6 Geo. 4, c. 94, s. 2, as they pass by delivery 
and not by indorsement (/). But an Exchequer bill, the blank in which has 
not been filled up with any person’s name, is transferable by delivery(ti) . 

So is a Prussian bond (a:). A doubt was once suggested whether a check 
or draft on a banker were negotiable out of the bills of mortality(y) ; but it 
is now settled that this instrument is as negotiable as a bill of exchange (z) (1). 

X and it seems that a bill or note payable to bearer may be transferred and de- 
clared on as indorsed (a) (2) 

The law having in general already determined when a bill is assignable, 
and the mode by which the transfer is to be effected, it is the province of a 
court(ft), and not that of a jury, to decide on the negotiability of these instru- 
ments, unless in new cases where the law-merchant is doubtful, when evi- 
dence of the custom may be received (c), 

theca ae of a promissory note not negotiable; 1086); post , 199, note(o). 
but we shall hereafter see that the indorser of a (x) Gorgier v. Mieville, 3 B. & C. 45; A D. 
negotiable note cannot be charged as a new & R. 641, (Chit. j. 1212); post, 199, note (p). 
maker , because the maker of a note stands in (y) Grant r. Vaughan, 3 Burr. 1517, (Chit, 
the situation of the acceptor of a bill; Gwinnell j. 365). 

V • Herbert, 5 Ad. & El. 436; 6 N. & M. 723, (z) Boehm v. Stirling, 7 T. R. 439, (Chit j. 

8. C. ; post , Liability of Indorser . In the 593). 

case of a negotiable bill no second stamp is ne- X- (a) Wayman r. Bend, 1 Campb. 175, (Chit, 
cessary in order to charge an indorser as a new j. 746). In an action against the maker of a 
drawer, because the instrument remains the promissory note, payable to T. L. or bearer , the 
•ame; Penny v. Innes, 1 C., M. & R. 439; 5 defendant averred an indorsement by T. JL.; 

Tyrw. 107, S. C. and Lord ElJenborough held, that the plaintiff 

( V ) Minet r. Gibson, 3 T. R. 481; 1 H. Bla. having stated such indorsement, though nnne- 
569, (Chit. j. 460); vide ante , I5S, in notes. cessarily, was hound to prove it, and that the 

(q) Tonkin v. Fuller, 3 Dough 300, M. T. plaiutifl could not recover on the money counts, , 

24 Geo. 3. as he was not an original party to the bill. Sed i 

(r) Williamson v. Thomson, 16 Ves. 450. vide Quarterman v. Green, 1 Carr. & Pa. 92. i 

(*) Glynn v. Baker, 13 F.ast, 509; 51 Geo. (b) Edie v. East India Company , 2 Burr. I 

3, c. 64. As to a navy bill, see M‘Lieske v. 1224, (Chit. j. 358) ; Grant v. Vaughan, 3 Burr. 

Ekins, Say. 73, cited 13 East, 515, note ( a ). 1523, 1528, (Chit. j. 365). ' ' 

(0 Taylor v . Trueman, Mood. & M. 456. (c) Stone r. Rnwlinson, Willes, 561, (Chit. 

(u) Wookey v . Pole, 4 B. & Ah 1, (Chit. j. j. 313); Edie v. East India Company, 2 Burr. * 1 


(1) Alwood v. Haseldcn, 2 Pnh 457. 

(2) The indorsement of a bill or uoto is not merely a transfer of the paper; but it is a new and 
substantive contract. Slacum t’ Pomeroy, 6 Cranch, 222. It is in fact the sume as a new bill 
drawn by the indorser on the acceptor in favor of the indorsee. Van Staphorst v. Pearse, 4 Mass. 
Rep. 258. See Lenox v. Prout, 3 Wheaton, 520. Bank of N. America r. Barriere, l Yeates* 
Rep. 360. Eccles r. Ballard, 2 M’Cord, 388. 

If the payee of a note, payable to bearer, indorse his name on the note, he will be liable on 
the note in the same manner as if it were payable to order. Brush v. Beeves* adm. 8 John. Rep. 
489. Dean v. Hall, 7 Cowen, 214. And the endorsee may maintain an action upon such a 
note in bis own name. Kimtney v. Campbell, l Ala. Rep. (New Series) 92. )• 
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I. Of the Secondly, Who can or cannot transfer . — With respect to the persons i tho 
Tranrfwof wy transfer a bill or note, whoever has the absolute property may assign it 
Note*** ^ payable to order (d). In general a valid transfer can only be made by the 
2dl Who Pay ee or ^ ie P erson "ho is legally interested in the instrument or by his 
may tran»- agent, and consequently an indorsement by a person of the same name is in- 
fer. operative (except against the party making it and the subsequent indorsers,) 

[ # 198] ^although the person entitled to trausfer the instrument was not particularly 
described in it(e). The same rule applies, to the right of transferring a bill 
made payable to bearer or to order, and indorsed in blank, if the person to 
, whom it was assigned or pledged knew, at the time he become the holder, 
that the person making the transfer had no right to make it (/). So the par- 
ty himself, who has received a bill or note as agent, or for a particular pur- 
pose, must apply the same accordingly, and neither be nor any third person 
knowing the facts, can, by afterwards receiving the amount, detain the same 
from the principal, or avail himself of a set-off^) (1). But if A. remits a 
bill of exchange to B. to be paid to a third person on A.’s account, and B. 
discounts the bill, but does not pay over the proceeds, and A. instead of 
bringing a special action against B. for the breach of duty, sues him in as- 
sumpsit for money had and received , the latter is entitled to a set-off(fc). 
Where the holder has no knowledge of the special circumstances and takes 
the bill bond fide , either absolutely or as a pledge, such transfer will be as 
operative, and will convey the same rights as if it had been made by a per- 
son authorised to make it ; for it would be a great clog on the negotiability 
of bills and checks, if the holder were bound in every instance where there 


1216; 1 Bio. Rep. 295, (Chit. j. 358); Cornell 
v . Vickery, Dougl. 653, (Chit. j. 410); ante , 
67, note(/)- 

( d ) Per curiam , in Stone r. Rawlinson, 
Barnes, 165; Willes, 560, (Chit. j. 313). 

(e) Mead v. Young, 4 T. R. 2S, (Chit. j. 
467); Gibson v. Minet, 1 Hen. Bla. 607, (Chit, 
j. 479). A bill payable to Henry Davis, or or- 
der, was sent by post, and got into the hands of 
a wrong Henry Davis, who indorsed h to plain- 
tiff; there was no description of Henry Davis in 
the bill, m addition to his name, nor was any 
fraud imputable to the plaintiff. This was an 
action against the acceptor, and on his offering 
evidence to show that the Henry Davis who in- 
dorsed the bill was not the person in whose fa- 
vour it was drawn. Lord Kenyon w’as of opinion 
that the evidence was inadmissible, and he re- 
tained that opinion after cause shown against an 
application for a new trial ; but Ashhurst, Buller, 
and Grose, Justices, held, that unless the in- 
dorsement was made by the person to whom 
the bill was really payable, it was a forgery, and 
could confer no title, and that therefore it was 
competent for the defendant to show that the 
person who indorsed the bill was not the person 
in whose favour it was made, and a new trial 
was accordingly granted. 

(jf) Roberta r. Eden, 1 Bos. & Pul. 398, 
(Chit. j. 615). The plaintiffs were assignees 
of the indorsee of n promissory note, mude by 


defendant, payable to Hunt, or order, on de- 
inand, for money borrowed, and who indorsed 
to bankrupt. Hunt and the defendant afterwards 
settled accounts, bat the promissory note was 
not mentioned ; it was given in evidence that 
the note had passed several limes between Hunt 
and the bankrupt, but upon one occasion, Hunt 
told him that it must not be negotiated t as he 
should i cant it when he settled accounts with 
defendant. The jury, upon the trial, found a 
verdict for the defendant, and upon a motion for 
a new trial, the court held that the verdict was 
right, and that the evidence was decisive to show 
that the note was not negotiated to the bank- 
rupt, but only deposited with him as a pledge, 
and that it must remain in his hands subject to 
the same equity as if it were in the hands of 
the original payee. 8. P. Treuttel r. Barandoo, 

8 Taunt 100, (Chit. j. 1002); post , 200, note 
(*)• 

(g) Buchanan tr. Findlay, 9 Bar. & Cres. 
738; 4 Man. & Ry. 593, (Chit. j. 1041); post , 
211, n. (n); Kay r. Flint, 8 Taunt 21; Ex 
arte Flint, 1 Swanst. 30; Ex parte Frere, 1 
Ion tag. & Macar. 263, (Chit j 1451). But 
see Thorpe v. Thorpe, 3 6- & Ad. 580, infra , 
note (A). As to the form of action against 
agent misapplying proceed* of bill, see Palmer 
v. Jarmain, 2 M. & W. 282; post, 199> 
note (r). 

(A) Thorpe v. Thorpe, 8 Bar. & Adi. 580. # 


(1) ^ Procter c. M'Call, 2 Bai. 298. But where the transfer of a note is taken from a person, 
not an original party to it, the notes being past due, at the time of the trausfer is not equivalent 
to notice that such person came into possession of it by fraud; unless perhaps inquiry of tne payee 
would necessarily havo led to a knowledge of the fraud. Ibid. V 

Brush v. Scribner, U Con. 388. Sims r. Lyles, 1 Hill's Rep. 60. Car. 89. )> 
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are do suspicious circumstances to inquire into the right of the person making I. Of the 
the transfer(i). Therefore, if indorsed bills be delivered to a person for a 
particular purpose, and he negotiates them to a third person, who does not Note#< 
know the trust, and obtains them fairly, he will become beneficially entitled 
to them, *however fraudulent the conduct of the agent (A:). And if the 2d, J* Wko 
drawer and payee of a bill after it has become due indorse it to B. on condi- 
tion that he will take 'up certain bills discounted by the payee, and B. does [ *199 J 
not take up the bills, but transfers the bill so indorsed to him to C., the lat- 
ter may recover against the acceptor (/). So if A. deposit bilb indorsed in 
blank with B. bis banker, to be received when due, and the latter raise mo- 
ney upon them by pledging them with C. another banker, and afterwards be- 
come bankrupt, A. cannot maintain trover against C. for the bills(m); and 
the same doctrine extends to Navy Bills (n), Exchequer Bills (o), and Prus- 
sian Bonds(p). And though in general a factor, until the 6 Geo. 4, c. 94, 
could not pledge the goods of his principal^), it was always otherwise in the 


( i ) Grant v. Vaughan, 3 Barr. 1516, (Cbit 
j. 365). The defendant gave a cash note upon 
his banker to one BicknelJ, payable to ship 
Fortune, or bearer. Bicknell lost it, and the 
plaintiff afterwards took it bon 1 fide in the 
course of trade, and paid a valuable considera- 
tion for it The banker (in consequence of an 
order from the defendant) refused to pay it, 
upon which the plaintiff brought this action. 
Lord Mansfield left it to the jury to consider, 
first, whether the plaintiff came to the posses- 
sion of the bill fairly and bona fide , and, se- 
condly, whether such draft was in fact and 
practice negotiable, and the jury found for the 
defendant; but upon an application for a new 
trial, and eause shown, the court were of 
opinion, that the second point ought not to have 
been left to the jury, because it was clear that 
such drafts were negotiable, and if the jury 
thought the plaintiff took the note fairly and 
bond fide , of which there appeared to be no 
doubt, be was entitled to recover. A new 
trial was accordingly granted, in which the 
plaintiff recovered. 

(k) Bolton r. Puller, 1 Bos. & Pul. 539, 
(Chib j. 567); see also Ramsbottom v. Cator, 

1 Stark. Rep. 228, (Chib j. 953); and Paley, 
154, 155. 

(/) Wright c. Hay, 2 Stark. 398. 

( m ) Collins r. Martin, 1 Bos. & Pul. 648; 
2Esp. R. 520, (Chib j. 576); cited and ap- 
proved of in Treuttcl v. Barandon, 8 Taunt. 
100, (Chit. j. 1002); post , 200, note («) ; Woo- 
key v, Pole, 4 B. & Al. 1, (Chib j. 1086); 
The plaintiffs sent bills indorsed in blank to 
Messrs. Nightingales to receive the money up- 
on them; they borrowed money of the defen- 
dants, and pledged these bills as a security; 
they afterwards became bankrupt, and the 
plaintiff brought trover for the bills; there being 
no evidence that the defendants knew under 
what circumstances the bills had been left with 
Messrs. N., or bow the plaintiff's account (he 
being in cash) stood with them, Eyre, C. J. 
thought the action would not lie, and nonsuited 
the plaintiff. On a rule nisi to set aside the 
nonsuit, it was urged, that though the Messrs. 

N. might have negotiated the bills, they could 
not pledge them; but after consideration the 


court was unanimous, that they had the power 
of binding the plaintiff as well by pledging as 
negotiating the bills, of which they were ena- 
bled to bold themselves out to to world as the 
absolute owners. 

See also Bolton r. Puller, 1 Bos. & Pul. 546, 
(Chit. j. 567); in which Eyre, C. J. said, ** it 
is clear, that if indorsed bills are deposited with 
a banker, and they are by him negotiated to a 
third person, though the purpose for which they 
were deposited should be ever so cruelly disap- 
pointed, the original owner can have no claim 
to recover them in trover against such third per* 
son.” 

Ex parte Pease, in the matter of Boldero, 1 
Rose, 238, in which the Lord Chancellor states 
the law to the same effect; see also Paley, 154, 
165; Thompson v. Giles, 2 B. & C. 422; 3 
D. & R. 733, (Chit. j. 1190). 

(n) Goldsmid r. Gaden, in Chancery, cited 
in Collins v. Martin, 1 Bos. & Pul. 649, (Chit, 
j. 571). The plaintiffs, who were brokers, ad- 
vanced money on three navy bills, and a deposit 
of scrip, and though it afterwards appeared 
that both navy bills and scrip were left by the 
defendant in the hands of the party depositing 
for a particular purpose, and were not his prop- 
erty, but the property of the defendants; yet, 
on a bill filed in equity, it was referred to the 
Master to take an account of what was due to 
the piaintiffs, and an issue at law was refused 
by the Chancellor, who thought the question 
too clear to be disputed. See further os to na- 
vy bills, Jones r. Ryde, 1 Marsh. 157, (Chit j. 
906). 

(o) Wookey v. Pole, 4 B. & Al. (Chit j. 
1086); and see Clayton's case, 1 Meriv. 572 
to 585, from which it also appears that if one 
of several partners, bankers, improperly dispose 
of such bills, the firm will be liable for the 
amount. 

( p ) Gorgier v. Mieville, 3 B. & C. 45; 4 
D. & R. 641, (Cbit j. 1212). Trover lies 
for India bonds; 13 East, 509; ante, 197, 
note (s); but see now 51 Geo. 3, c. 64. 

(q) Newsome t\ Thornton, 6 East, 21; in 
Martin r. Coles, 1 Maule & S. 140, and Solly 
e. Ratbbone, 2 Maule & S. 298; Guichard v. 
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OF THE TRANSFER 


[PART I. 


I. Of the 
Transfer of 
Bills and 
Notes. 

2dly. JVho 
may trans- 
fer. 

By an 
Agent in 
fraud of his 
Duty(«). 

[ *200 ] 


Transfer 
by an 
Infant. 


case of a bill. If a party authorised by the holder of a bill of exchange to 
get it discounted, and to apply the proceeds in a particular way, does not 
get it discounted, but misapplies any part of the proceeds, he cannot be 
sued in trover for the bill, but must be sued for money had and receked(r ). 

However, it has been decided, that trover lies for bills of exchange in- 
dorsed to a person as agent of the plaintiffs, when, by the terms of the in- 
dorsement, it appears that the indorsee was a mere agent as “/or their ac- 
count” and deposited by him with the defendant, as a security *for past 
and future advances made to him by the defendants (*); and an indorsement 
in these words, “ pay to A. B. for my use,” or u pay to A. B. or order, 
for my use,” or 44 the within must be credited to A. B.” sufficiently de- 
note that the indorsee or holder is a mere agent, and prevents him from 
parting with or charging the proceeds of the bill in fraud of the principal(f). 
But the merely writing the name of a banker across a check has not that ef- 
fect(u). When it is known that the holder of a bill is entitled to it only as 
an agent, no person should take the same by indorsement or transfer from 
him without first ascertaining the extent of his authority (x). In order to 
prevent the fraudulent misapplication of a bill or note by an agent, the above 
special forms of indorsement should be adopted(y). We shall hereafter, in 
the Chapter upon Bankruptcy, consider the cases of bills deposited short , 
and not discounted by bankers or agents(z). 

In cases of transfers without title or authority, it is scarcely necessary to 
refer to authorities to show that a person taking the transfer, with knowledge 
of the circumstances, cannot sue; but if he have given value without being 
aware of the facts, he may recover, though prior indorsers were privy to the 
fraud (a). 

We have seen that an indorsement by an infant payee will not pass any 
interest in the bill as against himself, but that it sufficiently passes the inter- 
est as against the acceptor and subsequent indorsers, and they will in general 
be liable to be sued by the indorsee or holder (6). 


Morgan, 4 Moore, 36. See the 6 Geo. 4, e. 
94, relative to the rights of the ven.’or and ven- 
dee and pledgee of goods, &c. in the case of a 
sale or pledge by an agent. 

(r) Palmer t\ Jarmain, 2 Mee. & Weis. 2S2; 
see Stierneld t\ Holden, 4 B. & C. 5; Ry. & 
Moo. 219, S.C. 

(s) As to the extent of an ogeut’a authority 
to draw, indorse, and accept bills in the name 
of his principal, see ante, 28 to 32; and see 
Foster v. Pearson and Stephens r. Foster, l 
C. M. & R. 849; 5 Tyr. 255, S. C. As to the 
dutv of bill brokers in discounting bills, post , 
Right of Indorsee. 

As to 'embezzlement by agents of money or 
securities entrusted to them for a special pur- 
pose, see the 7 & 8 Geo. 4, c. 29, s 49, &c. 
post , Part III. Ch. II. Embezzlement. 

(s) Treuttel t\ Burandon, 8 Taunt. 100, 
(Ch\t. j 1002). 

(/) Id. ibid ; Sigourney v • Lloyd, 8 B. & C. 
622; 3 Man. & Ry. 58; 5 Bing. 525; 3 
Youngc & J. 221, (Chit. j. 1412). 

(u) Stewart v. Lee, Mood. & M. 158, (Chit, 
j. 1378); and see post , as to Restrictive In- 
dorsements. 

( x ) Attwood t\ Munnings, 7 Bar. & Cre*. 


278; 1 Man. & Ry. 78, (Chit. j. 1342); ante, 
28, note (w). 

( y ) Treuttel r. Barandon, 8 Tauut. 100, 
(Chit. j. 1002). As “ 1 pay to S. P. or order 
for account of C. D .** 

(s) Post, Part II. Ch. VIII. 

(«) llaley r. Lane, 2 Atk. 181, (Chit, j 
294). 

(6) Ante , 19, 20. Taylor r. Croker, 4 
Esp. Rep. 187, (Chit. j. 684); Grey v. Cooper, 
E. T. 22 Geo. 3, l Selw. N. P. 302, 9th edit.; 
3 Dougl. 65, S. C. In an nction against the 
acceptor of a bill, drawn by Everefield and 
Jones on the defendant and payable to their 
own order, and indorsed by them to one S. and 
by him to the plaintiff; it appeared that both 
the drawers were infants at the time of drawing 
the bill, but Lord Mansfield held, that though 
that might have been a good defence, had the 
nction been brought against the drawers them- 
selves, it was no defence in the present action. 
Verdict for the plaintiff. But quarc if the in- 
fant afterwards dissent to his indorsement, whe- 
ther such defective transfer of his interest in 
the bill would not defeat the plaintiff’s claim. 
Vide Jones v. Darch, 4 Price, 300, (Chit. j. 
997); ante , 19, note temble it would not 
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Where a bill or note has been made payable or endorsed to a feme sole I. Of the 
who afterwards marries , or where it is made during the coverture, the right 
of transfer vests in her husband, he being by the marriage entitled to all her Notes.” 
personal property (c), and he thereby becomes virtually indorsee, so that he 
may sue thereon in his own name, without alleging or proving any indorse- 2dI > r ' Who 
ment(cf). If a bill or note be *made payable to a feme covert , it is in legal 
operation payable to the husband, and an effectual indorsement should in By n Mar- 
general be in his name(e)(l). But we have seen, that if the husband per- ried Wo- 
mit his wife to act as his agent or to carry on trade as a feme sole , his autho- 1 

rity to indorse may be presumed; and if a promissory note is made payable •> J 
to a married woman, and she indorse it for value in her own name, and the 
maker afterwards promises to pay it, in an action against him by the indor- 
see, it will be presumed that the nominal payee had authority from her hus- 
band to indorse the note in that form, and the indorsement will be consider- 
ed as vesting a legal title to the note in the plaintiff(/); and even without 
such promise the indorsee might recover^); and if the husband indorse a 
note given to him by his wife, he may be sued os indorser(A). 

On the death of the holder, the right of transfer is vested in his executor t ^^ cu ’ 
or administrator (i) ( 2). If the executor or administrator indorse the bill or Adminis- 
note without qualification, he would be personally liable in case the bill should trators. 
be dishonoured (k). Executors are not personally liable in case of the fail- 


See Hale/ r. Lane, 2 Atk. lSl,(Chit. j. 294); 23, note (/)• 

supra note (n). Xg) Presfwich r. Marshall, 4 Car. & P. 594; 

(c) Ante , 22, note (»). Conner r. Martin, 4 Moore & P. 513, (Chit j. 1655); ante , 28, 
1 Stra. 516; Sel. Ca. 96, S. C.; Rawlinson r. 24, note (u). 

Stone, 3 Wils. 5, (Chit. j. 314); Miles r. Wil- ( h ) Holy r. Lane, 2 Atk. 181, (Chit. j. 294). 
liams, 10 Mod. 245; Hatchett v. Baddely, 2 (i) Rnwlinvm r. Stone, 8 Wils. 1; 2 Stra. 

Bla. Rep. 1081; Candell v. Shaw, 4 T. R. 1260; Barnes, 164, (Chit. j. 314). A note 
361; Lavie v. Phillips, 3 Burr. 1776. was payable to A. B. or order; A. B. died in- 

Conner r. Marlin, 1 Stra. 516, cited in 3 Wils. testate, and his administrator indorsed it to the 
5. A bill was made payable to Susan Conner plaintiff. These facts appearing upon the de- 
or order while she was sole. She married, and claration, the defendant demurred, and con- 
during her coverture indorsed it to the plaintiff, tended that the personal representative of the 
and upon demurrer and argument, the Court payee had no power to indorse a note, but tbo 
of Common Pleas held that the feme covert Court ofCommon Pleas, after three arguments, 
could not assign the note, because by the roar- and the Court of King’s Bench, upon error 

riage, it became the sole property of her hus- brought, were unanimously of opinion that he 

band. had, and each court said it was every day’s 

Miles v. Williams, 10 Mod. 245. Per Par- practice and the constant usage for executors 
ker, C. A. if a note be payable to a feme sole and administrators to indorse bills and notes 
or order, and she marries, her husband is the payable to the order of their testators or intes- 
proper person to indorse it. tales; and see Watkins v. Maule, 2 Jac. & W. 

(d) M'Neilage *. Holloway, 1 B. & Aid. 243, (Chit. j. 1097). 

218; Arnold v. Revoult, 1 Brod. & Bing. (k) King v. Thom, 1 T. R. 487, (Chit. j. 
446; 4 Moore, 71,72,8. C. ; ante, 23, note (p). 435); Gibson v. Minet, 1 Hen. Bla. 622, (Chit. 

(0 Barlow v. Bishop, 1 East, 432; 3 Esp- j. 479). The court held, that upon a bill pay- 

Rep. 266, (Chit. j. 637); ante, 23, note (*); able to several as executors, they might sue as 

or he may declare on it a a payable to himself, executors; and per Bailer, J. “ No inconve- 
Per Richardson, J. in Arnold v. Revoult, 1 nience can arise from their indorsing the bill; 
Brod. 6c B. 446; 4 Moore, 71, 72, 8. C. for if they indorse, they ore liable personally, 

(/) Cotes v. Davis, I Campb. 485; ante , 


a (1) A promissory note given to a feme covert for her separate use, for the consideration of her 
distributive share in an intestate estate, becomes immediately the property of the husband. Com- 
monwealth e. Manley, 12 Pick. Rep. 178. 

(2) An administrator appointed abroad, may maintain a suit here in his own name, on a note 
payable to bis intestate or bearer ; especially when thh question whether or not he be a bona fide 
folder is submitted to the jary, and there is no pretehce of a set-off or other defence as against 
the payee. Robineon et at. v. Crandall et ah, 9 Wend. Rep. 425. 
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ure of a banker, in whose hands they have de|K>siled bills, part of the es- 
tate (I) ( 1 ) . Where they payee and holder of a note appointed the maker there- 
of, with others, his executors, this was held to be an extinguishment of the 
note at law, and that no action could be supported upon the note, even by a 
person to whom the executor indorsed it against such executor(m). The 
mere act of one of two executors indorsing his name to enable the other to 
receive payment of a note, is not equivalent to his personal receipt of the 
money, so as to render him liable in case his co-executor should misapply 
the amount (n). 

If a bill has been made or transferred to several persons not in partnership , 
the right of transfer is in all collectively, and not in any one individually (o) 
(2); but where several persons are in partnership, the transfer may be made 
by the indorsement of one partner only, in which case the transfer is con- 
sidered as made by all the persons entitled to make it (p) ; and one of several 
partners may authorise a person, as agent , to indorse the name of the firm, 
and thereby bind the same(g)(3). And it has been held, that though such 
persons may not be in partnership, and only one has indorsed, yet that if the 
drawee accepted after the indorsement, he cannot dispute the regularity of the 


and not as executors; for their indorsement would 
not give an action against the effects of the tes- 
tator.” 

Where two makers of a promissory note gave 
it to a creditor of their testator, whereby “ as 
executors they severally and jointly promised 
to pay on demand with interest,” it was held 
they were personally responsible ; Child v. 
Monins, 2 B. & B. 460; 5 Moore, 282, (Chit- 
j. 1103); and Ashby v. Ashby, 7 Bar. & C. 
446; 1 Man. & Ry. 80, (Chit j. 1438). 

(/) Rowth v. llowell, 3 Ves. 665, 666; 
Knight r. Lord Plymouth, 8 Atk. 480, (Chit 
j. 819); Robinaon v. Ward, 2 Carr. & Pa. C. 
N. P. 69; ante, 36. 

(m) Freakley v. Fox, 9 Bar. & C. 130; 4 


Man. & Ry. 18, (Chit j. 1418). In that case 
the note having been discharged by the appoint- 
ment of the maker executor ceased to be nego- 
tiable. See 55 Geo. 3, c. 184, s. 19. Bertram 
r. Caddy, 1 Perry & Dav. 207, 212,213; ante, 
108 n. (e). 

(n) llovey v. Blukeman, 4 Ves. 608. 

(o) Carvick c. Vickery, Dougl. 658, (Chit. i. 
410); note, ante, 57, 59; and Jones v. Rad- 
ford, l Camp. 83, (Chit j. 741); snd see Wil- 
liams v. Thomas, 6 Esp. Rep. 18, (Chit. j. 
722); ante, 45; Selw. Ni. Pri. 9th edit. 348, 
849. 

( p) Ante, 57, 58. 

(y) Tenant v. Strachan, Mood. & M. 878, 
(Chit j. 1450). 


(1) If a negotiable note be made payable to two executors as such, it cannot be transferred by 
the indorsement of one of them ; both must indorse the note to pass the property by assignment 
Smith v. Whiting, 9 Mass. Rep. 334. 

(2) <{ One of two joint payees cannot endorse a note in his own name or in his own name and 
that of his co-payee, they are not considered partners, either in a commercial or legal sense of the 
term. Wood t>. Wood, 1 Han. 428; Bennett v. M’Gaughy, 8 How. 192. ^ 

(3) One partner may by an indorsement made by hirnself in the name ot the partnership, enti- 
tle himself to sue ns indorsee upon a negotiable note given to the partnership. Kirby v. Casswell, 
1 Caines 1 Rep. 805. And an indorsement to a third person of each a note by one partner by 
writing the name of the firm on the back of the note, is a valid transfer. Kane v. Scofield/ 2 
Caines' Rep. 868. 

If one of the partners of a firm has been in the habit of indorsing the name of the firm on bills 
of exchange as security, it is a fact from which the jury may legally infer that he had authority 
from the other partners; and the bona fide holder of such bill may recover against all the part- 
ners notwithstanding the indorsement of the name of the firm was expressly prohibited in the ar- 
ticles of partnership. Bank of Kentucky r. Brooking, 2 Lit. 45. 

As to the powers of one partner to bind the firm by his acceptances, &c. in the partnership 
name, See Le Roy, Baynard & Co. v. Johnson, 2 Peters, 186, 197, 199. Sntton p. Irvine, 12 
Serg. & R- 13. Taylor v. Coryell, Id. 248. Armstrong v . Hussey, Id. 316. Smith v. Lusher, 
5 Cowen, 688. Jaques p. Marqoand, 6 Cowen, 497. Graves v. Merry, Id. 701. Bank of South 
Carolina t?. Humphreys, 1 M’Cord, 388. 

J Endorsements made by a partnership, bearing date about three weeks before its dissolution, 
will be presumed to have been made during the continuance of the partnership. Crosby v. Mor- 
ton, 13 Louis. Rep. 367. As to the power of a bank to endorse a note after the expiration of its 
charter. Folger v. Chase, 18 Pick. 68. 
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latter(r). In general we have seen that one partner may, without the ex-L Of the 
press concurrence of the other partners, make a valid transfer of a bill by Transferor 
an indorsement in the name of the firm, even in fraud of his copartners (s). 

And where several partners carry on trade under the name of one of them 

only, an iqdorsement in his separate name will bind the firm(/). Sf?tw2f 

fer. 

In the case of a trustee, where a bill is payable to A. for the use of B. ByTroe- 
tbe right of transfer is only in A*, because B. has only an equitable and not tea. 
a legal interest(n). 


If a man become a bankrupt , all his property in which he is beneficially Bank- 
interested is vested by the assignment of the commissioners in the assignees, ro J*' 
by relation to the act of bankruptcy, so as to defeat* all intermediate acts 
done by him to dispose of his property, (unless within the protection of th$ 
bankrupt act, 6 Geo. 4, c. 16, and the recent statute, 2 & 3 Viet. c. 29, 
presently noticed), and consequently the right of transfer of a bill or note i$ 
in general vested in them from the time of the act of bankruptcy^) ; and it 
has been held that after a secret act of bankruptcy committed by one of two 
co-partners, lie could not, by an indorsement in the name of the firm, transfer 
negotiable securities which existed before the act of bankruptcy, so as to ' 
pass the beneficial interest in the bill away from his as?ignees(y) ; and it has 
been doubted whether the solvent partner could in such *case, without the con- [ *203 ] 
currence of the pssignqes of the bankrupt, indorse the bill(z); and it was 


(r) Jones v. Radford, 1 Campb. 93, (Cbil. 
j. 741); cited in notes Indorsee against ac- 
ceptor of a bill of exchange, payable to two 
persons. The bill had been indorsed by one 
in the name of both, and the defendant had ac- 
cepted it with the indorsement upon it. The 
defence was, that the payees not being partners, 
the hill ought to have been indorsed by both. 
Lord Eilenborough held, that the defendant 
having accepted the bill after it had been so in- 
dorsed could not now dispute the regularity of 
the indorsement. S:d vide Smith r. Hunter, 

1 T. R 654. 

(t) Swann v. Steele, 7 East, 210, (Ghit j. 
722); ante, 41. note (z); Ridley r. Taylor, 
18 East, 175, (Chit. j. 812) ; ante , 48, note (t). 
But see as to the necessity, in case of bankrupt- 
cy, of proving the assent of the firm, in order to 
entitle a separate creditor to prove against the 
joint estate, Ex parte Goulding, 2 Gl. 5c J. 1 13; 

8 Law J. 19, S. C.; Ex parte Thrope, 8 Mont. 

& Ayr, 716; poet , Part II. Cb. V11L Bank- 
ruptcy. 

(t) South Carolina Bank t?. Case, 8 Par. Sc 
C. 427; 2 Man. & Ry. 459, S. C. (Chit. j. 
1401); ante , 57, 58. 

(u) EVans t>. Cromlington, Carth. 5; 2 Vent. 
807; Skin. 264, (Chit. j. 174); Company of 
Felt-makers c. Davis, 1 Bos Sc Pal 101, note 
(c); 8mith v. Kendal, 6 T. R. 124, (Chit. j. 
528); Saiw. Ni. Pri. 9th edit. 84 9, 849. A bill 
was payable “ to Price or order, for the use of 
Calvert M Price indorsed it to Evans, after 
which an extent issued against Calvert, and the 
money due upon it was seized to the use of 
theku^. These facts appearing upon the plead- 
ings, two points were made upon demurrer; the 
one, whether Calvert had such an interest in 
the money as might he extended, the other, 
wl|ptlwr price had power to inderae the bill, or 

30 


whether he hud only a bare authority to receive 
the money for the use of Culvert; and the Court 
of King’s Bench, and afterwards the Exchequer 
Chamber, held that Calvert had not such an 
interest as cou'd be extended, and that Price 
had power to iudorso the bill, and judgment 
was given for the plaintiff. 

(x) Pinkerton i\ .Marshall, 2 Hen. Bla. 885; 
Thomason r. Frerc, 10 East, 418, (Chit. j. 
761); Ramshotham r. Lewis, 1 Campb. 279, 
(Chit. j. 745); ante, 55, note (z). 

(y) Ante, 55, note (sr); Thomason v. Frere, 
10 East, 419, (Chit. j. 761); Lacy v. Woolcott, 

2 D. & R. 459, (Chit. j. 1181). 

(*) Abel r. Sutton, 8 Esp. Rep. 107, 108, 
(Chit, j 619); Ramshotham v. Lewis, I 
Campb. 279, (Chit. j. 748); Ramshotham v . 
Cater, 1 Stark. Rep. 225, (Chit. j. 958). From 
Abel v. Sutton, it should seem, that after the 
act of bankruptcy of one of several partners, 
and the commission issued against him, the pro? 
perty in a bill could only be transferred by the 
respective indorsements of the assignees and the 
insolvent partner. Lord Kenyon there says, 

“ If a fair bill existed at the time of the part- 
nership, but is not put into circulation till after 
the dissolution, all the partners must join to 
make it negotiable ; the moment the partnership 
ceases, the partners are tenants in common of 
the partnership property undisposed of from that 
period; and if they send any securities which 
belonged to the partnership into the world af- 
ter such dissolution, nil must join in doing su?* 
See observations, 1 Campb. 281, n. (5). 

In Ramshotham r. Lewis, 1 Campb. 87 9, 
(Cbit. j. 748), the declaration stated teat both 
partners drew and indorsed the hill, although 
one of the partners was then a bankrupt; and 
Lord Ellenborough held, that under soon deela- 
ration, the indorses could not recover. 
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considered that at least a declaration upon such an indorsement should not 
state that the bankrupt joined in the indorsement(a). However, we have 
seen that after a secret act of bankruptcy committed by a partner, he might 
accept in the name of the firm, so as to subject his partner to liability (b); 
and it should seem there is no sound distinction between an indorsement 
and an acceptanc e(c). 

Tt is also to be observed, that the right and title of the assignees, as to 
bills and notes and other property acquired after the act of bankruptcy, does 
not vest in them absolutely; they have a right to interfere, and claim the bill; 
and if they do, it is effectual against the bankrupt and all the world: but if 
they do not interfere, then, as between the bankrupt, or one claiming under 
him, and his debtor, the latter cannot set up their title, and the bankrupt has 
a right in a court of law to enforce the payment of the debt(d). And where 
the defendant made a bill payable to A. B. or his order after , A. B. had be- 
come bankrupt, and the latter, without the previous consent of his as- 
signees, indorsed it to a third person, who indorsed it to the plaintiff, it 
was held, first, that the defendant having given the bankrupt authority to in- 
dorse, he was estopped from setting up the rights of the assignees, who had 
not made any claim; and secondly, that the bankrupt might acquire property 
subsequently to his bankruptcy, and retain it as against all the world but his 
assignees (e). 

It has been adjudged, that if a trader delivered a bill for a valuable consid- 
eration to another previously to an act of bankruptcy, and forgot to indorse, 
] he might indorse it after his bankruptcy (/) ; and if he *and his assignees re- 
fused they might be compelled to do so by bill in equity or by petition , and 
the costs of the petition would be ordered to be paid out of the estate of the 
bankrupt(g); the indorsement to be special, so as to secure the assignees 
from personal liability (A.) - So the administrator of the bankrupt might in- 

lordship said, •• The declaration states that both 
parties drew and indorsed the bill, but up- 
on this last supposition at the time of the in- 
dorsement one partner had no longer any inte- 
rest in it, and was incapable of exercising any 
act of ownership over it; the partnership had in 
fact then ceased to exist, and the solvent part- 
ner was to be considered as tenant in common 
of the bill along with the assignees of the oth- 
er.” However, in general, a transfer of part- 
nership property, made by the solvent member 
of a firm, after an act of bankruptcy committed 
by bis partner, cannot be invalidated; 12 Mod. 

246; Fox v. Banbury, Cowp. 448; Smith r. 

Oriel, 1 East, 869; Smith r. Stokes, 1 East, 

864; 1 Mont, on Part. 154. And see Ex pnrte 
Robinson, 1 Mont. & Ayr. 18; ante , 56; 
note (e). 

(а) Rarosbotham v. Lewis, 1 Campb. 279, 

281, (Chit. j. 743); tupra, note (z). 

(б) Lacy v. Woolcott, 2 Dowl. & R. 458, 

(Chit. j. 1181); ante , 65, 56, note (<2). 

(c) See Lord Brougham’s judgment in Ex 
parte Robinson, 1 Mont. &. Ayr. 13, ante , 56, 
note (e) ; and see 6 Geo. 4, c 16, s. S2, and 
2 & 3 Viet. c. 29,. post, 206. 

(d) Webb v, Fox, 7 T. It. 39 i; Kitchen r. 

Bartsch, 8 Smith, 58; S- C. 7 East, 63; but it 
is otherwise as to property acquired before the 
act of bankruptcy, L Car. & P. 147. 

.(«) Drayton- v. Dale, 2 B. & C. 293; 3 D. 

&R. 534, (Chit. j. 1186). 

(/) Smith v. Pickering, Peake’s Cases, 50, 

(Cmt. j. 479, 481); Anon. 1 Campb. 492; 


Rolleston t. Herbert, 8 T. R. 411; and see 
also 1 Rose, 14, note (a). Ex parte Greening, 
18 Ves. 206; Watkins r. Mnule, 2 Jac. & W. 
243; Ex parte Rhodes, 3 Mont. & Ayr. 217; 
2 Dea. 364, S. C. 

Smith r. Pickering, Peake’s Cases, 50, 
(Chit. j. 479, 481). Richardson and Hill drew 
a bill upon tha defendant, payable to their own 
order, which the defamUnta accepted; the 
drawers delivered this biil to the plaintiffs for * 
valuable consideration, but forgot to indorse it; 
they afterwards became bankrupts, and then 
indorsed it. The plaintiff*, as indorsees, now 
sued the defendant us acceptor; Lord Kenyon 
was clearly of opinion that the indorsement was 
good, and the plaintiffs had a verdict. 

Anon. 1 Campb. 122, in notes. The bill wai 
delivered to the indorsee, with the intent of 
transferring the property in it to him, more than 
two months before the commission, but the in- 
dorsement was not in effect written upon it till 
within two months. Lord Ellenborough held, 
that the writing of the indorsement had refer- 
ence to the delivery of tha bill, and that the 
case was clearly within the statute. 

(g) Ex parte Greening, 13 Ves. 206; Cul- 
len, 190; Ex parte Mowbray, 1 Jac. & Walk. 
423, (Chit. j. 1099); Watkins v. Maule, 2 
Jac. & Walk. 243, (Chit. j. 1097); Ex parte 
Rhodes, 3 M. .& A. 217; but see Ex parte 
Hall, 1 Rose, 13, 14. As to costs, see Ex 
parte Brown, 1 Glyn. & Jam. 407, (Chit j. 
1206). 

(A) Ex part# Mowbray, 1 Jac. & Walk. 449, 
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dorse(i); for the transfer for consideration is the substance, the indorsement I. Of the 
a mere form, which creates an equitable right, entitling the holder to call for Tra D *fc rof 
thefonn(&). It should seem, however, that if the holder thought fit, be 
might always sue in the name of the party transferring(Z). And a special 
action on the case might be supported for not indorsing, but the damages to 
be recovered being unliquidated, would not constitute a mutual credit under 
the Bankrupt Act(m). 

And as in general property, in which a bankrupt has no beneficidl interest, 
does not pass to his assignees under the assignment, where a bill was in the 
hands of a bankrupt as an agent or trustee for another, he might, notwith- 
standing his bankruptcy , indorse the bill in pursuance of his trust(n). So, 
where a bill had been accepted by another for the accommodation of the 
bankrupt, be might, after an act of bankruptcy, indorse it, so as to convey a 
right ol action thereon to a third person, who obtained it bona fide, against 
the accommodation acceptor(o) (1). But in these cases the holder must 
have obtained the bill fairly, and in the ordinary course of businessfp); for 
where the acceptor of an accommodation bill having delivered it to A. for a 
special purpose, and the latter, without performing his trust, having quitted 
the country after committing an act of bankruptcy, was pursued by a creditor, 
who obtained the bill from him in ignorance of his bankruptcy, and of the 
circumstances under which the bill was accepted, it was held that the accept- 
or was not liable upon the bill at the suit of the creditor who had so posses- 
sed himself of it(^). If there were an exchange of # acreptances or securities £ *205 ] 
between the bankrupt and the accommodation acceptor, then the bill would 
be considered as accepted for value, and the indorsement after the act of 
bankruptcy would not transfer the property (r). And where a trader, having 
securities in his banker’s hands to a certain amount, after a secret act of 
bankruptcy, drew on them a bill for a larger amount for bis accommodation, 

(Chit. j. 10J9). Ex parte Rhodes, 3 M. & A- owed Jones nothing, but accepted the bill to en- 
217. able him to raise money upon it, and Jones de~ 

(t) Watkins v. Mauls, 2 Jac. Hi Walk. 242, posited a lease with him ns an indemnity; the 
(Chit. j. 1097). assignees insisted upon a restoration of the lease, 

(k) Per Sir T. Plumer, in Watkins v. and Watkins refused to pay the bill; action on 
Maulc, 2 Jac. & Walk. 243, (Chit. j. 1097). the bill and reference. The arbitrator awarded 
(/) Peose r. Hirst, 10 Bar. & Cres. 122. against Watkins, but stated the facts specially 
(Chit. j. 1456); Carpenter r. Mamell, 3 Eos. to enable him to take the opinion of the court. 

& P. 40, (Chit. j. 646); Chalmers v. Page, After a rule nisi, to set aside the award, cause 
3 Ear. & Aid. 697. shown, and time taken to consider, the court 

(/a) Rose, assignees, v. Sims, 1 B. & Adol. were clear that the defendant was liable; that 
621, (Chit. j. 1610). as Jones had no effects in Watkins’ hands, no 

( n ) Ramsbottom r. Cater, 1 Stark. Rep. right to indorse devolved upon the assignees, 

229, (Chit j. 953). and therefore his indorsement was effectual, and 

(o) Arden v. Watkins, 3 East, 317, (Chit.j. transferred the property to the plaintiff. Role 
667); Wallace v. Hardacre, 1 Campb. 46,47, discharged. See W illis r. Freeman, post, 206, 

(Chit. j. 140); and Ramsbottom v. Cater, 1 note (*). 

Stark. Rep. 288, (Chit. j. 953). ( p) Smith r. He Witts, 6 Dowl. & R. 120; 

Arden v. Watkins, 3 East, 317, (Chit. j. R. & M. 212, (Chit. j. 1253). 

667). On 5th Oct. 1801, Lewis Jones com- (q) IJ . Ibid. 

roitted an act of bankruptcy, on which a com- (r) 1 Campb. 179, in notes; Buckler r. But- 
rnission issued 31st Dec. 1801. On the 4th tivant, 3 East, 72, (Chit. j. 6 69). When not, 

Dec. 1801, he drew a billon Watkins for 100/. see Ex parte M‘Gae, 2 Rose, 376, (Chit. j. 
payable to his own order, and indorsed it to the 954); 19 Ves. 607. 
plaintiff, who paid him full value; Watkins 


(1) The payee of a negotiable note, holding it in trust for another person, may by indorse- 
ment, convey tne note for the benefit of the cestui que trust , notwithstanding his bankruptcy. 
Wilson e. Codman, 3 Cranch, 193. 

A transfer of a note by a debtor to his creditor in contemplation of bankruptcy, as collateral se- 
curity for the payment of the debt, is void as a fraud upon the bankrupt law. Loeke v. Winning, 
3 Mass. Rep. 825. 
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Transferor tiff, (who knew of his partial insolvency, but not of the act of bankruptcy), 
Note*** a commission of bankrupt having been afterwards taken out, it was held 
that the plaintiff, who was to make title through the bankrupt’s indorsement, 
a ^ ler bankruptcy, though he were entitled to sue the acceptors upon the 
to? bill, yet could only recover on it the amount of the sum accepted for the ac- 
commodation of the bankrupt, over and above the amount ot the bankrupt’s 
effects in the hands of the acceptors at the time of the bankruptcy; for which 
latter amount alone they were liable to account to the assignees(i). And in 
equity, where the instrument has been delivered as a security for a debt less 
than the amount of the note, the order has been, that the creditor should be 
&t liberty to bring an action on the note in the name of the assignees, indem* 
nifying them, and undertaking to account fcfr the surplus recovered (I). 

This rule of law invalidating transfers by a bankrupt, after a seertt act of 
bankruptcy, having been found extremely inconvenient to commerce, it was 
enacted by the 19 Geo. 2 , c. 32, that payments by the bankrupt to credit* 
ors, in respect of goods really and boni fide sold to such bankrupt, or in re- 
spect of any bills of exchange in the usual or ordinary course of trade or deal- 
ingy provided he had not notice of an act of bankruptcy, or that he ms in 
insolvent circumstances , were protected. That act wa 3 repealed by the 6 
Geo. 4, c. 16. 

Transfers, The 50ih sectiou of this last act allows mutual debls and credits between 
tecref Act l ^ e bankrupt and any other person to be set off? notwithstanding any prior act 
of Bank- of bankruptcy ; provided that the person claiming the benefit of such set-off 
rnptcy, had not 7 when such credit was given, notice of any act of bankruptcy (a). 
Geo°4 c The sect * on ma kes valid all conveyances, contracts, and other ♦deal- 
16, and 2 ings and transactions by and with any bankrupt bona fide made and entered 
& 8 Vic:, into more than two calendar months before the date and issuing of the com- 

r *ci(\a Hussion against him (x), notwithstanding any prior act of bankruptcy: provided 

[ J ^0 person so dealing with such bankrupt had not , at the time of such con- 
veyance, contract, dealing, or transaction, notice of any prior act of bank- 
ruptcy (y). 

The S2d section makes valid all bona fide payments by or to any. bank- 
rupt before the date and issuing of the commission, notwithstanding any 

prior act of bankruptcy; provided such payment by the bankrupt shall not 
be a fraudulent preference, and the person so dealing with the bankrupt had 

(#) Willis t*. Freeman, 12 F.nst, 656; (Chit, assignees, to whom these funds devolved upon 
.j. 802). Action by indorsee of drawer against the act of bankruptcy; and that therefore the 
acceptor. Verdict for plaintiff, subject toopin- indorsement by Anderson to that extent was io- 
ion of court upon a casi, stating that Anderson, operative; but as to the surplus (511/. 8s 84.) 
the drawer, being indebted to the plaintiff in for which tbe acceptance was accommodation* 
more than 2000/. and bring insolvent, proposed the case of Arden p. Watkins was in point, to 
to pay the plaiutiff a composition of 13s. Od. in show that the indorsement was valid. And 
the pound, together with the costs of an action they held the law in this respect had not been 
which had been brought by the plaintiff against altered by the 49 Geo. 3, c. 121, s. 8, and 
him, by a bill upon the defendants. This pro- therefore ordered a verdict to be entered fof 
posal being acceded to, Anderson applied to the this reduced sum of 571/. 8s. 4 d. See obser- 
defendant* to accept a hill for 1400/. for his vations, Bayl on Bills, 5th edit. 141, 142. 
accommodation. The defendants accepted tho (/) Ex parte Brown, 1 Glynn & Jam. 407, 
bill, drawn 5th of July, and payable 10th No- (Chit. j. 1209). 

vember, 1309, having in their h ands effects of (u) See this and the following enactment*, 
^nderson to tho amount of 888/. 16s. 8 J. An- post, Part 11. Ch. VIII. Bankruptcy. 
derson had committed a secret act of bankrupt- (x) The 2 & 3 Viet. c. 1 1, s. 12, takes away 
cy on 7th of March, IS09, upon which a commis- this restriction as to conveyances, and tbe 2 N 
•ton issued 26th of July. The court held, that 3 Viet. c. 29, as to contracts , & c. 
to the extent of 888/. 16s. 8 d. tho defendants (y) See Bevan «. Nunn, 2 Mo6ro&‘& W2; 
bad a right to resist payment, on the ground of 6 Bing. 207, S. C. 
lb*ir being answerable for that smount to the 
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not, at the time of such payment by or to such bankrupt, notice of any act I. Of the 

of bankruptcy . BHlsand^ 

The 84lh section also protects payments made to a bankrupt by persons Notes! 
having money of the bankrupt in their possession. 

And now by the 2 & 3 Viet. c. 29, intituled 44 An Act for the bttter Pro - ma y lrana ? 
tection of Parties dealing with Persons liable to the Bankrupt Lavs,” after f e r. 
reciting 6 Geo. 4, c. 16, s. 82, and 2 & 3 Viet. c. 11, s. 12, (the latter AUCon _ 
relating to conveyances executed by the bankrupt before the date and issuing tract*, &c. 
of the fiat), it is enacted 44 That all contracts , dealings and transactions by bona fide 
and with any bankrupt really and bona fide made and entered into before the 
date and issuing of the fiat against him, and all executions and attachments an y Bank- 
against the lands and tenements or goods and chattels of such bankrupt, bona nipt previ- 
fide executed or levied before the date and issuing of the fiat, shall be deemed 
to be valid, notwithstanding any prior act of bankruptcy by such bankrupt inning of 
committed; provided the person or persons so dealing with such bankrupt, or any Fiat to 
at whose suit or on whose account such execution or attachment shall have 
issued, had not at the time of such contract, dealing or transaction, or at the Notice had 
time of executing or levying such execution or attachment, notice of any prior of prior 
act of bankruptcy by him committed; provided also that nothing herein con- 
tained shall be deemed or taken to give validity to any payment made by any plcjr * 
bankrupt being a fraudulent preference of any creditor or creditors of such 
bankrupt, or to any execution founded on a judgment on a warrant of attorney 
or cognovit given by any bankrupt by way of such fraudulent preference’ll). 


The principal difference between the statute 19 Geo. 2, c. 32, and the 6 
Geo. 4, c. 16, is, that the latter does not contain, as the former did, the 4 ° c# 
words 44 or notice that he was in insolvent circumstances.” On the 50th sec- 
tion of 6 Geo. 4, c. 16, it has been decided, in an action brought by the 
assignees of certain bankers, that a party has a right to set off notes of such 
bankers, taken by him after he knew that they had stopped payment, but be- 
fore he knew that they had committed an act of bankruptcy (r). 

In another case(a) it was holden, in an action brought by the assignees of 4 

certain bankers, that although a party has a right to set off notes of such 
bankers taken by him after he knew that they had stopped payment, but be- 
fore he knew that any of the partners constituting the banking-house had 
committed an act of bankruptcy, yet that he bad no right to set off notes of 
such bankers taken by him after he knew *that three or indeed any one of the L *207 ] 
four partners constituting the banking-house had committed acts of bankrupt- 
c y(b). 

It will be observed, that the 6 Geo. 4, c. 16, s. 82, did away with nu- 
merous questions which used to arise on the prior act, as to what was a pay- 
ment in the course of trade(c), and as to what was a notice of a person being 
in insolvent circumstances (d) . That act also protected bon r t fide payments 


(x) Hawkins v . Whitten, 10 B. & C. 217, 
(Chit.; 1462). 

(a) Dickson v. Cass, 1 B. & Adol. 343, 
(Chit; 1502). 

(b) Dickson r. Cass, 1 B. & Adol 343, 
(Chit j. 1602). 

(c) Pinkerton o. Marshall, 2 H. Bla. 334; 
Southey t. Butler, 3 Bos. & Pul. 287; Vernon 
•• UalJ, 2 T. R. 64 8, (Obit j. 446); Harwood 


v. Lomas, II East, 127; Baylev v. Schofield, 1 
Maale & S. 33S. 

See the cases upon this part of the provision 
in the old net, 1 Mont 313, &c. and see Eden, 
247, &c. 

(d) As to the meaning of the term insolvent 
circumstances in the old act, it has been held 
to mean that a person is not in condition to pay 
his debts in the ordinary course, as persons 


(!) See post, 820, (36). 
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of all descriptions of bona fide debts, and thereby set at rest the contested 
questions, whether promissory notes(e), or checks on bankers(/), were 
within the former enactment. 

With respect to the term “ payment as used in the 6 Geo. 4, c. 16, s. 
S2, it should seem that an indorsement of a bill would operate as a payment; 
and that, therefore, if a person, after an act of bankruptcy, unknown to the 
indorsee, indorsed a bill, it would transfer the interest to such indorsee. It 
was held, that if a trader, after he had committed a secret act of bankruptcy, 
indorsed a bill of exchange to a creditor in payment of a debt , who received 
the money due upon the bill before a commission issued against the trader, 
such payment would be protected (g) . And if a bill of exchange were in- 
dorsed by a trader after a secret act of bankruptcy, in payment of a debt for 
goods sold , it should seem that such transfer would be valid with reference to 
the construction of the old stat. 1 Jac. 1, c. 15, s. 14, although the bill 
were not paid until after the issuing of the commission , because the in • 
dorsement of a bill of exchange is deemed a payment in satisfaction, 
provided the bill be paid when due(/t); and therefore it should seem, 

that although in general a partner who has committed a secret act of 

bankruptcy cannot indorse a bill in existence, and belonging to the part- 
nership before the act of bankruptcy, so as to affect the firm(i); yet 
it seems that such an indorsement by the solvent partner would be val- 
id^), even though the solvent partner had notice of his co-partner’s 
having committed *an act of bankruptcy (Z). But where a partner had an 
interest in the profits, without any interest in the property, it was holden that 
he could not, after an act of bankruptcy by the proprietor, transfer the proper- 
ty as against that proprietor’s assignees (tn). And a payment by a partner 
who had committed an act of bankruptcy, of a partnership debt to a creditor 

who had notice of his act of bankruptcy, was not protected, and might be 

recovered back by the assignees and the solvent parlner(n). The act of the 
bankrupt must also, under this statute, have been equivalent to a payment , 
and not a delivery by wayof indemnity or set-ofF(o). 


carrying on trade usually do, for thr* objert of 
the statute was to protect those persons only who 
receive money under circumstances not calcu- 
lated to raise suspicion; but if any such circum- 
stances occur, then they receive the money or 
bills at their peril, and are liable to refund; as 
where a bankrupt, before his transfer of bills, 
proposed to pay his creditors by instalments. 
Per Lord Ellenborough, Le Blanc, J. and Bnv- 
ley, J. in Buyly r. .Schofield, 1 Maule Si S. 
350, 353, 354. But the insolvency mentioned 
in this and the stat. 46 Geo. 3, c. 135, meant a 
general inability in tho bankrupt to answer his 
engagements, and which is not to be inferred 
merely from his renewing bills of exchange in 
a particular instance; Anon. 1 Cninpb. 492, in 
notes. Sittings in Triu. Vac. 1803. 

(e) See Harwood r. Lomas, 11 East, 127 
if) Ilolrovd r. Whitehead, 5 Taunt. 444; 
1 Marsh. 123* (Chit. j. 905). 

(g) Hawkins r. Penfold, 2 Ves. sen. 550, 
(Chit, j 335). Per Lord Chancellor, “ There 
is no difference between nu actual payment of 
money in' satisfaction of a debt and indorsing 
bills of exchange, provided the money was re- 
ceived on them before the commission of bank - 
ruptey issued , for I should take that only as a 


medium of payment and no more; otherwise it 
would be very hard.” See also Eden, Bank 
Law, 252, 253; 1 Mont. 311, note (A). And 
see Shaw p. Batlev, 4 B . &. Ad. 801; 1 N. U 
M. 751, S C. 

(h) Wilkins r. Casey, 7 T. R. 7U. * 

(i) Ante , 55, noio(r); Burt v. Moult, 1 C. 
& M. 525. In Thomason r. Frere, 10 East. 
418, (Chit. j. 761); and in Willis v. Freeman, 
12 East, 658, (Chit. j. 802); the bills were not 
indorsed for good* sold; and in the last case 
Lord Ellenborough expressly alluded to the 
exceptions introduced by the statutes. 

( k ) Fox r. Hanburv, Cowp. 449; Smith e. 
Stokes, l East, 363; Smith r. Oriel, id. 369; 
Ramsbotharn r. Cater, I Stark. Rep. 228, 
(Chit. j. 953) ; and see Woodbridge r. Swan. 
4 B. & Ad. 633; 1 N & M. 724, S. C.; and 
Ex parte Robinson, 1 Moot. & Ayr. 18; ante, 
56, note (e). 

(/) Harvey r. Cricket, 5 Manle & S. 336, 
(Chit. j. 969). 

(m) Meyer v. Sharpe, 5 Taunt. 74. 

(n) Craven r. Edmondson, 6 Bingh. 734; 4 
Moore & P. 622, 8. C. 

(o) Carter r. Breton, 6 Bingh. 617; 4 
Moore & P. 424, 9. C.; jmt, 213, note (e). 
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But whatever doubts may have been entertained with respect to the va- 1. Of ihtj 
lidity of a transfer or indorsement of a bill or note by a bankrupt after a se- 
cret act of bankruptcy, as amounting to a payment within the 6 Geo. 4, those Notes, 
doubts are now removed by the 2 & 3 Viet. c. 29, which protects all con - ? 

tracts, dealings and transactions by and with any bankrupt bona fide made may trnns^ 
and entered into before the date and issuing of the fiat, notwithstanding any fer. 
prior act of bankruptcy, provided the party so dealing with the bankrupt had Transfers 
no notice of such act of bankruptcy. And under this latter act it is clear, and lu- 
that any indorsement or transfer of a bill or note, made after a secret act donemenu 
of bankruptcy before the date of the fiat, although not as a payment , will be ^£ e 0 f 
valid, provided the party in whose favour it were made had no. notice of g a t, though 
such act of bankruptcy. And such was previously the case under the 81st not as Pay- 
section of 6 Geo. 4, c. 16, where the transfer or indorsement took 
more than two months before the date of the commission. 

So a payment to a person surrendering a lien even with notice of an act 
of bankruptcy was protected (p); and upon a principle of law (independent 
of any of the provisions by statute) a payment to a landlord about to distrain 
after an act of bankruptcy was not recoverable by the assignees^); nor was 
a payment enforced by coercion of law (r). 


dpp inent, 
ace valid. 


With respect to what shall be deemed a constructive notice of a prior act Wtat it 
of bankruptcy, the 83d sect, of the 6 Geo. 4, c. 16, enacts, that the ^^-^Actof 
ing of a commission shall be deemed notice oj a prior act of bankruptcy (if Bankrupt- 
aw act of bankruptcy had been actually committed before the issuing the com - c y- 
mission) if the adjudication of the person or persons against whom such com- 
mission has issued shall have been notified in the London Gazette , and the 
person or persons to be effected by such notice may reasonably be presumed to 
have seen the same. Notice of a docket struck is not absolutely and necessa- 
rily notice of an act of bankruptcy, but with other circumstances it is. The 
85th section enacts, u that if any accredited agent of any body corporate, 
or public company, shall have had notice of any act of bankruptcy, such bo- 
dy corporate or company shall be thereby deemed to have had such notice.” 

Wc have seen that both the 6 Geo. 4, c. 16, s. S2, and 2 and 3 Viet. Transfer# 
c. 29, except payments by way of fraudulent preference , and therefore a ^ audit? t 
transfer or indorsement after an act of bankruptcy, in order *to effect such Prtfer^ 
preference, is invalid(s). Before the 6 Geo. 4, and under the prior acts, tnct void, 
it was settled, that if a bill were indorsed by a bankrupt to a particular ere- [ *209 ] 
'ditor by way of fraudulent preference, even before an act of bankruptcy, it 
would be invalid. The rule upon this subject was, that if the preference 
tvas not the mere voluntary act of the party, but only consequential, as it is 
called, (as where the act is done in the ordinary course of business, and up- 
on the application of the creditor, or in pursuance of some prior agreement, 
which was not mtfde in contemplation of bankruptcy, or was done to deliver 
the parly from legal process, or from the threat and apprehension of it, or 
even from the pressure or importunity of the creditor,) then it would not be 
void, fhougbjnade the very moment before an act of bankruptcy committed. 

And where the preference was consequential merely, the creditor’s or bank- 
rupt’s own knowledge or apprehension of his insolvency was considered im- 


. (P) Thomson v. Beat* on, 1 Biogh. 145; 7 
Moore, 548, S. C. 

(?) Stephenson v. Wood, 5 Esp. Rep. 200; 
Mavor v. Crooroe, 1 Bingh. 261; 3 Moore, 
171, S. C. Bot only a year’s rent can be ob- 


tained. See 6 Geo. 4, c. 16, a. 74. 

(r) Eden, B. L. 253. 

(a) Bagnall v . Andrew, 7 Bingh. 217; 4 
Moore & P. 889, (Chit. j. 1514). 
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material, that being frequently the very reason of the creditor’s taking such 
measures against the bankrupt as are precisely the. ground of justifying the 
act done by the bankrupt in consequence of it. But a trader could not, in 
contemplation of bankruptcy, indorse a bill or note to his creditor of bis own 
accord, and without any application. However, it was deemed not suffi- . 
cient to avoid the transaction, that the indorsement was made voluntarily, 
and that an act of bankruptcy ensued, it must also appear that he had the 
act of bankruptcy in contemplation at the time token the indorsement ms 
made(t). So it must appear that the transfer was made in contemplation of 
bankruptcy , and not merely that the trader was insolvent at the time it was 
made(u). Nor was it ever held, that if a creditor press for payment of his 
debt, and thereby obtain a transfer of a bill or note to him, that the intention 
of the bankrupt shall be called in aid to set it aside. If it were transferred 
through the urgency of the demand, or through the fear of prosecution, 
whatever may have been in the contemplation of the bankrupt, this will not 
vitiate the proceeding. Nor would the transaction, if bond fide, and not co- 
lourable, be impeached by the secrecy adopted in the transaction by the 
trader, to save his own credit in the view of the world(x). And where a 
trader, in contemplation of bankruptcy, and without solicitation, put three 
checks into the hands of his clerk, to be delivered to a creditor, at the count- 
ing-house of the latter, but before they were delivered, the creditor called at 
the trader’s and demanded payment of his debt, upon which the checks were 
delivered to him ; it was held, that the intention to give a voluntary prefer- 
ence not being consummated, the delivery of the check was valid (y). So 
where a creditor obtained a preference in contemplation of an intended deed 
of composition, and which preference would have been void as against the 
creditors under that deed, yet as the composition went off, it was decided 
that the creditor might hold his securities against the assignees under a coin- 
mission of bankrupt subsequently issued, but not contemplated at the time of 
the preference (z). *These several rules and decisions as to fraudulent pre- 
ferences are still applicable. But the act 6 Geo. 4, c. 16, s. 3, further de- 
clares, that a fraudulent preference, by delivering goods and challtls, shall 
be deemed an act of bankruptcy, and bills are chattels for this purpose(a). 
And upon this ground it has been decided that the voluntary transfer or de- 
livery of bills by a trader in contemplation of bankruptcy , in satisfaction of 
a bona fide debt, is not within the protection of the 81st section of that stat- 
ute though made more than two months before the issuing of a commission 
against such trader, though this section contains no proviso against fraudulent 
preferences (6). Where bills of exchange were delivered by a trader, in 
contemplation of bankruptcy, to a creditor, with a view of giving him the 
' preference, and the amount due on the bills was received by him after the 
bankruptcy; it was held in an action of trover by the assignees to recover 
the bills, that the receipt of the money by the creditor was not a conversion, 
and therefore that it was necessary for them to prove a demand and refusal 


(0 See tho rule and cases upon this subject 
in Smith r. Payne, 6 T. R. 152; Hartshorn r. 
Slodder, 2 Bos. & Pul. 589; Crosby r. Crouch, 
11 East, 256; Wheelwright t>. Jacksoo, 6 
Taunt. 109, 633; Gilbinsv. Phillips, 7 B. & C. 
629; Fidgen v. Sharp, 1 Marsh 196; Poland v. 
GlyUf 2 Bow. & Rjr- 31 °i Cullen, 280, 281; 
Eden, Bank. Law, 81. And see Morgan v. 
Brand rett, 6 B. & Ad. 289 ; Atkinson r. Brind- 
all, 2 Seott, 36$, infra . 

(ti) Morgan v. Brundrett, 6 B. & Ad. 289; 
2 N. & M. 280; Atkinson v. Brindall, 2 Scott, 


369; S C. 2 Bing N. C. 226; 1 Hodges, 885. 
(x) Crosby v. Crouch, 11 East, 256. 

\y) Bayley r. Ballard, 1 Caropb. 416. 

(«) Wheelwright t. Jackson, 5 Taunt 105* 
633. 

(а) Camming r. Baily, 6 Bingh. 363; 4 M. 
& P. 86, (Chit j. I486); post. Part U. Ch 
VIII. Bankruptcy . 

(б) Bevan e. Nnnn, 2 Moore & 8- 183; 9 
Bipg. 107, 8 C., (Chit j. I486). See Banna 
e. Fi#her, Cowp. 117; koffl, 472, 8. C. 
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before the bills became due, or the action should have been for money had I. Of the 
and received (c). And where the defendants, B.’s bankers, had discounted 
forB. a bill payable January 10, drawn by B. and guaranteed by L., and 5otL a . 11 
on the 3d January B. being in embarrassed circumstances, gave L. a check 
on the defendants for the amount of the bill, who on receiving the check 2 %* Wfio 
. banded the bill over to L., and B. became bankrupt January 9; it was held, lrau#fc 
that his assignees could not sue the defendants as having received the amount 
of the check by way of fraudulent preference, the preference, if any, being 
given to L.(tf). 

So there are cases in which a trader in insolvent circumstances may re- 
turn bills of exchange to the party from whom he has received them, though 
they would otherwise become the property of his assignees; as where he 
has obtained them by fraudulent representation(e), or where they have been 
delivered to him for a special purpose which has failed (/). 

The 6 Geo. 4, c. 16, gives to the assignees all properly which may ac- 
crue in any way to the bankrupt before he obtains bis certificate, and there- 
fore, if a promissory note be given to an uncertificated bankrupt, after the 
commission issued , and the assignees require the maker *to pay them, the f *211 ] 
right to the note is thereby vested in the assignees, and an action cannot be 
supported by the bankrupt (g), unless indeed he acquired the note in respect 
of a contract made in his favour by the assignees, or with their concur- 
rence^). And it seems a bankrupt is not only capable of acquiring pro- 
perty and retaining it against any person except his assignees (i), but alsoof 
maintaining actions for it(fc). 

In case of the bankruptcy of a banker , bills deposited with him as agent, Bankrupt- 
to obtain payment (usually termed short bills, because not discounted nor C Y of tt 
carried out as money in their books), do not pass to the assignees, unless Banker ' 
the banker has, at the request of his customer, discounted them, or advanced 
money upon the credit of them, in which case the assignees acquire the en- 


(c) J ones v. Fort, 9 B. & C. 764; 4 M. & 
R. 547, (Chit. j. 1445). 

( d ) Abbott i*. Pornfret, l Bing. N. C. 462; 
1 Scott, 470; 1 Hodges, 24, S. C. 

(«) Graff, assignee, &c. v. Greffulkc, 1 
Campb. 89. If u trader, on receiving bills of 
exchange from one of bis creditors abroad, to 
whom he is indebted beyond the amount of them, 
After becoming insolvent, but before committing 
an act of bankruptcy, deliver these bills with the 
consent of his other creditors to an agent of the 
person who had remitted them for the use of the 
latter, if he should bo ultimately entitled to 
them; this is a legal and valid transaction, and 
if a commission of bankrupt afterwards issue 
against tbo trader, his assignees cannot maintain 
an action against the trustee to recover the pro- 
duce of the bills. 

Gladstone r. Hndwen, I .Maule & S. 517, 
(Chit. j. 886). Where S. obtained bills of ex- 
change from tho defendant upon a fraudulent 
representation that a security given by him to 
the defendant (which was void) was an ample 
security, and on the next day, having resolved 
to stop payment, informed the defendant that 
he bad repented of what he had done, and had 
sent express to stop the bills, and would return 
them, and three days afterwards committed an 
act of bankruptcy, after which lie returned to 

31 


tho defendant all the bills (except one which 
had been discounted) and also two bank-notes, 
part of the proceeds of such discount; and the 
defendant delivered buck the security, and af- 
terwards a commission of bankruptcy issued 
against S. , and the assignees under such com- 
mission brought trover against the defendant for 
the bills and bank-notes: it was held, that the 
defendant was entitled to retain them; see Eden, 
Bank. Law, 308. 

(/) Toovoy v. Milne, 2 Bar. £: Aid.* 683. 

(rr) Kitchen r. jBartsch, 7 East Rep. 53; 
Smith’s Rep. 58; S. C. Nir.s v. Adamson, i 
Barn. & Aid. 225; Drayton r. Dale, 2 Barn. 
& Cress. 293; 3 D . & K. 534, (Chit j. 1186); 
Hull r. Piekersgill, 1 B. & B. 2S2; Smith r. 
De Witts, 6 Dow. &. Ry. 120; R. M. 212, 
(Chit j. 1253). 

( h ) Coles v. Barrow, 4 Taunt. 754; Ifoh, 
C. IV. r. 174. 

(£) Ante, 203; Webb v. Tox, 7 T. R. 391; 
Fowler v- Down, 1 B. P. 41; F.vans r. 
Browm, 1 Esp. C. N. I*. 170; Gumming r. Roe- 
buck, 1 Holt, C. IV. P. 172; Clark v. Calvert, 
3 Moore, b6. 

(/e) Antc % 203; Anonymous, 2 Taunt. 61. 
See further l Ohittv on Pleading, €th edit. 25, 
26 
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tire property in them if discounted, or have a lien on them pro tanto in case 
of a partial advance(J). 

Where A., a merchant at Liverpool, remitted bills to B., a merchant in 
London, with directions to get them discounted and apply the proceeds in a 
particular way, and B. did not get them discounted, but received the money 
when they became due, but before that time A. had stopped payment, and 
desired to have the bills returned, and a commission issued against him be* 
fora the money on the bill was received, it was held that B. was liable to be 
sued by the assignee of A. for money had and received to his use, and that 
B. could not set off a debt due to him from A.(m), because the bilk were 
remitted to B. on a specific account; they were to be discounted, and the 
proceeds were to be appropriated in a particular mode, and under such cir- 
cumstances the defendant had no right to them; the property in the bilk sent, 
until discounted, remained in the senders, and that the defendant could not 
insist that this was a case of mutual credit; for in all cases of mutual credit 
the transaction must be such as will terminate in a cross debt; but thk trans- 
action could not have so terminated, because the bills were remitted with di- 
rections to apply the whole of the proceeds to particular purposes(n). So, 

] where by the terms of an agreement between F. and Co. *and their bankers S. 
and Co. the permission to discount indorsed bills of exchange was limited to 
the amount necessary to meet such acceptances of F. and Co. as were in the 
course of immediate payment at the house of S. and Co.; and to cover cer- 
tain acceptances becoming due, F. and Co. remitted to S. and Co. an indors- 
ed bill of exchange, but the latter dishonoured their acceptances, and soon 
afterwards stopped payment, and then procured the bill so remitted by F. and 
Co. to be accepted, and made an entry in their books of their having discount- 
ed it; and thereupon a commission of bankrupt having issued against S. and 
Co., it was held that S. and Co. had no right to discount the bill without exe- 
cuting the trust reposed in them, and that their assignees were bound to de- 
liver up the bill to F. and Co.(o). But the effect of bankruptcy upon the 
property in bills in the hands of the trader will be more fully considered in 
the chapter relating to Bankruptcy (p). If. abort bills be delivered by a 
banker, on the eve of his bankruptcy, to a third person, who merely re- 
ceives the payment and pays over the money to the assignees, instead of the 
customer, he can sue such third person only for money had and received, 
and not in trover(^). 


(/) Per Lord EHenborough, in Giles r. Per- the difference, and to apply it to the account of 
kina, 9 Bast, 14, (Chit. i. 737); Carstairs v. I)nff, Findlay, and Co. But as they did oot 
Bates, 3 Campb. 301, (Chit. j. 877) ; Parr c. procure the bills to be discounted, nor pay A* 
Eliason, l East, 544, (Chit. j. 632), and cases 300/. the bankrupt hud a right to a return of 
there cited; Lingham v. Biggs, 1 B. St P. 83, the bills, and the defendants cannot hate the 
note (a); and 1 Mont. 354,356, &c. ; Ex parte benefit of that partial application of their value 
Waring, \9 Ves. 345, (Chit. j. 929); Thornp- to which they would have been entitled if they 
son v. Giles, 2 B. & C. 422; SD. & Ry. 733, had followed the directions of the bankrupts io 
(Chit. j. 1190); Eden, B. L. 261, 262; see other respects. If they could be permitted to do 
pott , Part II. Ch. VIII. Bankruptcy. this, they would receive the benefit without per- * 

(m) Buchanan, assignee, r. Findlay, 9 B. & forming the consideration for it, which would 
C. 738 ; 4 Man. & Ry. 593, (Chit. j. 1441). be very unreasonable. For these reasons we 

(n) Buchanan, assignee, r. Findlay, 9 B. St think the verdict is to stand for the whole sum." 

C. 738; 4 M. & R. 593, S. C.; Key v. Flint, See observations upon this case in Thorpe r. 
8 Taunt. 21, (Chit. j. 1000) ; l Moore, 451, Thorpe, 8 B. & Ad. 680; o»/«, 198. 

S. C-; Ex parte Flint, 1 Swanst 30. And in (o) Ex parte Frere, 1 Mont. Si Mac. 263, 

Buchanan r. Fiudlay, Lord Tenterden observed. (Chit. j. 1451 ). 

«»If in the present case the defendants had (p) Pott , Part II. Ch. VIII. 

procured these bills to be discounted as direct- {q) Tennant o. Strachan, Mood. & Mat 

ad, and paid over the 900/. to Ransom and Co. 378, (Chit. i. 1450). 
they would have been entitled to the benefit of 
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The Insolvent Act, 7 Geo. 4, c. 57, s. 32, (re-enacted 1 &2 Viet. c. I. Of the 
110, s. 59), invalidates all voluntary transfers and delivery of bills, notes 
and mouey, by a person in insolvent circumstances, to any creditor or other 
person for the benefit of a creditor, and who, within three montbs after is 
imprisoned, and petitions and obtains his discharge under the act; and 
provision therefore invalidates a voluntary indorsement of a bill, or a pay- fe r ; 
ment made by an insolvent within three months before his imprisonment(r). ^ 
And it has recently been decided that this section is not confined to such ^irent. * 
transfers as are made within three months before the commencement of the 
imprisonment, or during the continuance of such imprisonment, but extends to 
transfers made at any time , even a year previous to the imprisonment, if 
made with the view or intention of petitioning the court for the insolvent's 
discharge(s) . It is not, however, necessary, in order to support a transfer 
by an insolvent debtor to his creditor, to show that it was made in conse- 
quence of pressure on the part of the creditor; in order to invalidate it, it 
must appear to have originated in the voluntary act of the debtor, not in a 
bond fide application by the creditor (f). And where the transfer is not the 
mere spontaneous act of the debtor, and the consideration for the transfer is 
in itself sufficiently strong to induce the debtor to make it, such transfer 
will not be voluntary within the act, though part of the consideration consists 
of a pre-existing debt(u). 

A bill of exchange ought not to be transferred to an alien enemy (x), sdly. To 
though under circumstances he might, after return of peace, sue *thereon(y). 

If made to a married woman, it enures to the benefit of her husband, though 
we have seen an indorsement in her own name will sometimes suffice(z). It made, 
should not be made to a knowm bankrupt(a). We have seen w hat pay- [*213] 
ments and deliveries of property to a bankrupt, after a secret act of bank- 
ruptcy, are protected, when before the date of the commission (b) ; and if a 
bill be indorsed to or drawn or accepted in favour of a bankrupt, in pay- 
ment of a debt due to him at any time before the date of the commission, 
though after a secret act of bankruptcy unknown to the debtor, it will, as 
well under the Geo. 4, c. 16, s. 82, as since the recent act 2 & 3 Viet. c. 

29, no doubt be a sufficient discharge of the debt so as to preclude the as- 
signees from suing for it(c). 

And where, before the late act, there had been a bona fide payment to a 
bankrupt, the court had gone so far to give effect to such payment as to hold 
that a person who had bona fide purchased and paid the price of goods bought 
of a trader after a secret act of bankruptcy, and within two months of the 
commission, had a right to retain such goods until repaid the money, although 
the sale was void, and passed no other interest in the goods than merely a 
Jien(rf). But the 6 Geo. 4, c. 16, only protected payments strictly and pro- 


(r) Herbert c. Wilcox, 6 Bing. 203; 8 M. & 
P. lit, 8. C.; post, Ch. IX. >. ii. Payment — 
By Whom. 

(«) Beek r. Smith. 2 M. & W. 191 ; and m 
Warn wright r. Miles, 8 Moore & 8. 211. See 
also Binns t>. Tow.ey, 3 Nov. & P. 88: 7 Ad. 
& El. 887, 8. C. 

(0 Doe d. Boydell v. Gillett, 2 C. M. & R. 
«»; 1 Tyr. & G. IN, S. C. See Stuckey e. 
Drewe, 2 Mylne & Keen, ISO; Reynard r. 
Robinson, 3 Moore & Si. 127; 9 B mg. 717, S. 
C.; Davies r. A cocks, 2 C. M. & R. 461; 1 
Gale, 251, S. C. 

(u) Margareaon r. Saxton, 1 Yotinge & Col. 
526; AraelTr. Bean, t Moore & S. 151; S 


Bing. 87, S. C. See Mogg v. Baker, 3 M. & 
W. 195. See also Troup v. Brooks, 4 C.k 
P. 821; Tibbitts v. George, 5 Ad. & El. 107; 
Smith v. Smith, 2 C. M. fit R. 281 

(x) Ante, 13. 

( y ) Ante, 13. 

(z) Ante, 22,23, 201. 

(a) Ante, 202 to 212. 

(A) Ante , 205, 206. 

(c) See Wilkins v. Casey, 7 T. R. 711; 
Hiwkins r. Penfold, 2 Ves. sen. 550, (Chit. j. 
385); and other esses, ante , 207, notes (g) and 

(A). 

(</) Hill r. Farnell, 9 B. & C. 45. 
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OF THE TRANSFER 


[PART 1. 


I. Of the perly so termed, anil did not extend to give effect to contracts of indemnity 
trausfer of or set-off; and therefore where, after a secret act of bankruptcy committed 
Notes. by A., the defen lant accepted a bill for him for 93/. at three months, which 
A. transferred to a creditor, and afterwards on the same day A. agreed to 
fcAoili T ° se ^ l ^ e f°’ ,r horses as security for part of the 93/. and the horses 

Transfer were subsequently delivered to the defendant, who paid the 93/. when it fell 
may bo due; it was held, that the transaction was not protected by the Sid section 
uaade * of that act; this not being a sale of goods with payment of the price, but a 
sale of goods with an agreement to set ojf the price against a liability on the 
part of the bankrupt (c) . 

A bill cannot regularly be indorsed to a prior parly, at least so as to ena- 
ble him to sue any indorser of the bill w hose name was upon it subsequent to 
his own, cither on the bill or specially, unless under very particular circum- 
stances^); however, if there were any prior indorsement in blank, a subse- 
quent holder might sue thereon (g). So if one partner in a firm draw or in- 
dorse a bill in his own name only, but on account of the firm, and another 
member of the hi m afterwards become the holder for a debt due from the 
firm to himself, he cannot sue the first party (/*) (1). 

When there is a contention between separate claimants, which of them is 
entitled to the bills or the proceeds in a third person’s band-, as agent or 
otherw ise, the latter may file a bill of interpleader^*) ; or may apply to the 
court under the recent act(/r). 

4tlily. The Indorsements of bills are most usually made after acceptance and before 
Timewben payment; but though the term 44 transfer,” like the term 4k acceptance,’’ sup- 
may be** poses a pre-existing bill, a transfer may be made previously *to the bill being 
mad «(/). completed. Thus it has been adjudged, that if a man indorse his name on a 
[ *214 ] blank stamped piece of paper, such an indorsement will operate as a carte 
blanche , or letter of credit, for an indefinite sum consistent with the stamp, 
and will bind the indorser for any sum to be paid at any time, which the per- 
When may son to whom he entrusts the instrument may insert thcrein(m), am) such |fa- 
per shall be considered a bill by a relation from the time of signing and in- 
dorsing^) (2). And it has been held no objection to the validity of a bill 


be before 
Bill com- 
plete. 


(e) Carter r. Breton, 6 Bing. 617; 4 Moore 
Si p. 424, S. C. 

(/) Bishop r. llayward, 4 T. R. 470, (Chit* 
j. 492); Britten t>. YVebb, 2 Bar. & Crea. 483; 
3 1). & Ry. G 50 , < Chit, j 1198); ante, 26, 
note (o). But see Penny r. 1 lines, 1 C, M. 
& R. 439; post. Liability of Indorser. 

(g) Id. ibid. 

(/i) Teague t*. Hubbard, 8 B. & C. 315; 2 
Man. & Ry. 369, (Chit. j. 1396); ante, GO, 
note (*). 

(t) Stevenson r. Anderson, 2 Y en. &. B. 407. 
(k) 1 & 2 Will 4, c. 58. 


(/) In France a bill must properly be indors- 
ed before it is due, and not after, and it must 
be dated ; 1 Pardons. 365, 868. See post , 225. 

( m ) Russell v. Langstatf, Dough 514, (Chit 
j. 415). Newsome r. Thorn ton, 6 East, 21, 22; 
Collis v. Emmett, 1 Hen. Bla. 313, 316, 319, 
(Chit. j. 461); ante , 29, note(«). 

(a) Per curiam , in Snaitb r. Mingay, 1 
Muule & S. 87; Crutchley v. Clarence, 2 
Muule & S 90; l Marsh. 29, (Chit. j. 895); and 
Esher r, Dauncey and others, 4 Camp, 98, 
(Chit. j. 919). See ante % 29, 156, notes (/) 
and (in). 


( 1 ) ^ A bill payable to the drawer’s order, and endorsed to his agent is a virtual endorsement 
to himself. Rice r. Hogan, 8 Dana, 136. ^ 

(2) The same doctrine has been asserted in the United States. \ r iolet v. Patton, 5 Cranch, 
142. Putnam v. Sullivan, 4 Mam. Rep. 45. Mitchell r. Culver, 7 Cowen, 336. Mechanics* 
nnd Farmers’ Bank i\ Schuyler, Id. 337, in note. So where A. made a note with a blank for 
the sum, and sent it to iho payee, nrnl requested him to till it up, it was held that the payee might 
lawfully fill up the blank and recover upon the note. Jordan v. Neilson, 2 Wa*h. Rep. 164. 

A. wrote his uame on a blank paper and gave it to B. who made n note on the other aide pay- 
able to C. or order, with interest, aud signed it as a promissor; C. afterwards received part pay- 
ment of the note from B., and indorsed the amount on the note, and afterwards brought an action 
on non-payment of the residue against A. and wrote over his name “ in consideration of tho sub- 
sisting connexion between me and my son-in-law B. f I promise and engage to guarantee thepay- 
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of exchange, that the acceptance and indorsement were written before th 6 I. Of the 
bill was drawn, notwithstanding the indorsement was made by a stranger 
the acceptor (o). >So where in an action brought by the indorsee of a post- an <j n o1w . 
dated bill, drawn by the defendant, and indorsed by the payee before the ^ 
day on which it bore date, and the payee died before such date, the defend- 7 ^ of 
ant contended that the bill did not acquire the character of a negotiable bill Transfer, 
within the custom of merchants, till the time it bore date, and that the payee 
who indorsed it having died before that time, such indorsement conveyed no 
title to the plaintiff’, and that the defendant as drawer was not liable: upon a 
special case reserved the Court of King’s Bench were of opinion that such 
an indorsement before the date of the bill was legal and valid, and that not- 
withstanding such death of the indorser the plaintiiF was entitled to recov- 
er^). But there is an express provision in 17 Geo. 3, c. 30, s. 1 , that 
bills and notes for the payment of a less sum than five pounds shall not be 
indorsed before the date thereof^) ( 1 ). 

Although if a bill of exchange, payable at a certain time after date, be After refs- 
presented for acceptance and refused, and the bolder thereof neglect to give 
due notice of such dishonour to the drawer or indorsers, they are discharged p 
from liability to such holder, yet if before the specified time of payment he 
indorse the hill to a party, ignorant of the laches, for valuable consideration, 
such indorsee will not be thereby affected, and may enforce payment from 
the drawer or prior indorser(r). But if *such indorsee, at the time he receiv - j* #215 ] 


( 0 ) Schultz v. A»»tley, 2 Bing. N. C. 544; 
S. C. 2 Scott, 815; 1 I lodges, 525; 7 C. & 
P. 93. 

(p) Pasmore r. North, IS East, 517, (Chit, 
j. 825). Defendant, 4th May, 18 10, drew a 
bill for 200/. on Brook & Co. dated 11th May, 
1810, payable to Totty or order sixty-five days 
after date. On 5lh May Totty indorsed this 
bill to the plaintiir for a valuable consideration, 
and on the same day died. After 4tb and be- 
fore 11th of May, the defendant received ef- 
fects of Totty ’s to the amount of about 130/. 
to answer this bill. On 12th of May, defend- 
ant advised the drawees of the bill having been 
drawu, and of Totty 'a death, and desired them 
not to accept or pay the bill. Acceptance and 
payment were accordingly refused, and this 
action was brought against the drawer. A ver- 
dict was found for the plaintiff, subject to the 
opinion of the court of King's Bench on a case 
reserved. The court, nfter adverting to 17 
Ceo. 3, c. GO, us to bills for less than 5/. and to 


48 Geo. 3, c. 149, os to post-duting drafts upon 
hankers, held clearly that the plaintiff' was en- 
titled to recover for the whole nmonnt of the 
bill, and he had judgment accordingly. 

(r/) See observations on this statute in Pas- 
more v. North, 13 East, 517, (Chit. j. 829). 
The statute was made perpetual by 27 Geo. 3, 
c. 16, and by 7 Geo. 4, c. 6, is still in force. 

(r) O'Keefe v. Dunn, 1 Marsh. 613; Taunt. 
305, (Chit. j. 937); per Gibbs, C. J. Heath 
and Dallas, Js. ; disnentienle Chambre, J.; but 
affirmed in error, 5 Mnule & S. 282. Tho payee 
of a bill of exchange presented it for acceptance, 
which was refused, but no notice of such 
dishonour was given to the drawer, and the 
payee afterwards indorsed over the bill without 
notice to the indorsee of such refusal to accept, 
and the latter again presented the bill for accept- 
ance, which was again refused; and it was 
held, that the indorsee might recover on the bill 
against the drawer notwithstanding the laches 
of the payee, hy three judges, Chambre, J. com- 


ment of the contents of the within note on demand." It was held that C. had a right to fill up 
the indorsement so as to make A. responsible as a common indorser, or a guarantor, warrantor or 
surety, liable in the first instance, and in all events as a joint and several promissor would be. 
8. J. Court of Massachusetts, Prec. Declar. 1 13, note. S. C. cited 3 Mass. Rep. 275. See and 
consult Herrick t>. Carman, 12 Johu. Rep. 159. And see Beckwith v. Angel, 6 Conn. Rep. 315. 
• Sumner v. Gay, 4 Pick, 311. Tenney v. Prince, Id. 385. 

So the holder of a bill of exchange, with several indorsements in blank , has a right to strike 
out the names of the indorsers subsequent to the first, and to write over the name of the first in- 
dorser an assignment to himself; or the bill without such assignment will be considered as his 
property by his having it in his power to make it. Ritchie & Wales v. Moore, 5 Munf. Rep. 

(I) The wdoreement of a note in presumption of law is cotemporaneoiu with the inakiug of it, 
or at ah events, antecedent to its becoming due: if the defendant in a suit by the indorsee, wishes 
to avail bimselfof payment to the original holder , it is incumbent upon him to show the indorse- 
ment to have been made subsequent to the time when the note became due. Pinkerton r. Bai- 
ley, 8 Wend. 600. 
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[PART I. 


I. Of the td the billy knew of the dishonour , or took the bill after it was due, he will 
Transfer of affected by such laches, and will not be entitled to recover^). Noting, 
Note** 1 however, on the face of the bill for non-acceptance, though formerly con- 
sidered sufficient notice(f), will not now, of itself be sufficient to divest a 
7\ii« of h°Wer for value of his right to recover, because it must further appear that 

Transfer, the holder has acted mala fide , and not merely that he has been guilty of 

gross negligence(u). Where the holder of a bill, before it was due, having 
tendered it for acceptance, which was refused, kept it till duty when it was 
presented for payment and refused, and then returned to an indorser, who, 
not knowing of the laches, paid it; it was held, that his ignorance of such 
laches, when he paid the bill, did not entitle him to recover, either against 
the drawer or prior indorsers, who had thus been discharged by the laches 
of the holder(x). But if the drawer of a bill, retaining it after he has re- 
leased the acceptor, indorse it to a bona fide bolder before it is duty the latter 
ipay recover from the acceptor (y). 

Conse- \ I Jn this country there is no legal objection to the validity of a transfer of a 
^raoafere Wll made after it became due(z) . In this case it is said that the *indorsement 

after bill or / 

Note due. tra. Per Gibbs, C. J. •* He who takes a bill (s) Crossly r. Ham, 13 East, 498, (Chit j. 

[ *21 6 ] ' after it has arrived at maturity takes it subject to 827 ) ; Brown r. Davis, 3 T. R. 80, post, 216, 
all the defences which could have been made by n. (A). See observations in the preceding note, 
any previous holder; for the bill being unpaid, its (J) Per Dallas, J. 6 Taunt. 809; and see 
date is notice to him sufficient to put him on in- per Bayley, J. in Croesly r. Ham, IS East, 
quiry; but if he takes the bill before it is due, 502; 5 Maulc & S. 289. 
he takes it not subject to the same infirmity of" (u) Goodman r. Harvey, 4 Ad. & El. 87; 
title, because he then takes it without notice of 6 N. & M. 372, 8. C., poet , 216, note (g). 
any suspicious circumstances that may break in ' (*) Roscoe r. Hardy, 12 East, 434; 2 
upon his remedy against any former holder. Campb. 480, (Chit j. 801). Acceptance of a 
This is the general law; but there may be cir- bill was refused; of this, however, the holder* 
cumstances that may make it otherwise. A gave no notice, but when the bill became due 
holder is not bound to present a bill for accept- again presented it for payment, and that being 
ance; there is nothing, therefore, on the face of refused, they called upon the plaintiff, an indor- 
an unaccepted bill to awaken a suspicion that it ser, for payment, and he being ignorant of their 
has been presented for acceptance and refused, laches paid it. He now sued the defendant •• 
But it is said the general law is, that where no- bis indorser, who set up the laches of the said 
tice is requisite, if notice be not given, the draw- holders as a defence, and the plaintiff was noo- 
er, and all persons claiming to be entitled to suited. On motion to set aside this nonsuit, it 
have notice of the dishonour, are discluirged. I was urged that the plaintiff ought not to be pre- 
think that is a begging of the question. If a judiced by the laches of subsequent holders, of 
holder comes to the knowledge that the drawee which he was ignorant, without the means of 
will not accept or will not pay the bill when it information. But the court held, that his igno* 
bccomes due, and omits to give notice, he shall ranee, which had prevented his availing him- 
never sue the drawer, because his neglect pre- self of this laches as a defence, could not alter 
rents the drawer from using dilligence in with- or revive the liability of the defendant, who 
drawing from the drawee the effects which were had been discharged by the same laches. See 
destined to satisfy the bill. But I am of opin- the observations on this cose by Gibbs, C. J* in 
ion, that if the bill ia passed for a valuable con- O’Keefe v. Dunn, 1 Marsh. 622, and 6 Taunt, 
aideration, without notice of that defect of title, 305, (Chit. j. 937) ; ante, 214, note (r). 
he who ao innocently takes the bill is not guilty (y) Dod v. Edwards, 2 Car. & I*. 602, 

of any breach of duty townrds the drawer, nnd (Chit. j. 1334). 

is therefore not affected by the omission ; Roe- ( 2 ) Mitford r. Wnlcot, 1 Ld. Raym. 575, 

coe v. Hardy, 12 East, 434, is mainly distiu- (Chit, j 214); Dehers r. Harriott. 1 Show, 

guishable from the present case, in respect that 163, (Chit. j. 485); Boehm r. Stirling, 7 T. 
the bill there continued , vp to the time of ilt R. 430, (Chit. j. 598); Dehers r. Harriott. 1 
maturity , in the hands of a holder who had Show. 163. A bill was indorsed to the plain- 
neglected to icite that notice at thetime 1 chen tiff after it was due, and he had judgment, 
the bill was first refused acceptance; and the without any objection on this ground, 
holder, I agree, had thereby, as to his own Mitford ». Walcot, 1 Ld. Rayui. 575, (Chit, 
claim, discharged the drawer. 1 am of opinion, j. 214). Holt, C. J. said, “ he remembered a 
that the circumstance of the bill continuing in case where a bill was negotiated after the day 
the some hand materially differs that case from of payment, and he had all the eminent mer- 
the present- I therefore think that the present chantfe in London with him at his chamber*! 
plaintiff not having had notice that the bill had and they all held it to be very common and 
been presented for acceptance and dishonoured, usual, and & very good practice.” In Fran® 6 
before she took it, is entitled to recover.” See an indorsement must be dated and made be- 
further the case in error, 5 Maule & S. 282. fore the bill is due, but if made afterwards it 
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is equivalent to the act of drawing a bill payable at sight (a). But bills under 
five pounds cannot be indorsed after they are due(i). Where a note given 
for the accommodation of A. was transferred by him to B. and C. before it 
was due, but not indorsed, it was held that B., on obtaining[administration to 

A. ’s effects several years after the note was due, might, although A. had been 
a bankrupt, indorse the bill to himself and C. (c) . And where A., the drawer 
of a bill of exchange, gave it to B., unindorsed, to present it for payment; and 

B. did so and got it noted; and afterwards A. indorsed the bill and gave 
it to B. to obtain payment; it was held, that this indorsement was sufficient to 
enable B. to recover in an action against the acceptor, notwithstanding A . 
said upon the trial that B. was indebted to him, and that he did not give him 
any authority to bring the action (d). 

There is a material distinction in the effect of a transfer made before a bill 
is due, and one made after that time; in the first case the transfer carries no 
suspicion on the face of it, and the assignee receives it on its own intrinsic 
credit, nor is he bound to inquire into any circumstances existing between tire 
assignor and any of the previous parties to the bill, as he will not be affected 
by them(e); and although at one time it was considered that if the circum- 
stances under which the transfer takes place be such as would naturally have 
excited the suspicion of a prudent and careful man, the holder cannot recov- 
er (/), a contrary doctrine now prevails, and it is not enough to deprive a 
holder for value of his remedy on the bill to show that he was guilty even of 
gross negligence, unless it also appear that he acted mail fide(g)( 1). But 
when a transfer of a bill is made after it is due , whether by indorsement or 
mere delivery, it has been long settled(A), that at least it is to be left to the 

» valid for some purpose*; 1 Hardens. 365, 868, Sandal I indorsed it to Tuddy, and he had it 
369; see Trimbey v. Vjgnier, 6 C. & P. 25, presented and noted for non-payment. Davis 

27, 30, 31. then paid the money to Sandull, and he took 

(a) Dehers «*. Harriott, 1 Show. 164, (Chit, up the note from Taddy, but, instead of return- 

j. 415). ing the note to Davis, indorsed it to Brown. 

( b ) 17 Geo. 3, c. 30, s. 1. Brown thereupon sued Davis, and on Davis's 

( c ) Watkins v. Maule, 2 Jac. & W. 243, offering to prove these facts, Lord Kenyon 

(Chit. j. 1097). thought they would not amount to a defence, 

(d) Adams r. Oakes, 6 Car. & P. 70. unless it could be proved that Brown knew 

(e) Per Bailer, J. in Brown v. Davis, 3 T. them when be took the note; and he rejected 
R. 82, (Chit. j. 452); per Gibbs, C. J. in O’- the evidence; but upon a rule nisi for a new 
Keefe r. Dunn, 1 Marsh. 621, 622; 6 Taunt, trial and cause shown, Lord Kenyon said he 
305, (Chit. j. 937) ; ante % 214, note (r) ; Grant thought there ought to be farther inquiry; it did 
r. Vaughan, 3 Burr. 1516, (Chit. j. 865) ; Pea- not strike him at the trial that the note had been 
cock r. Rhodes, Dougl. 633, (Chit. j. 408); noted before Brown took it, and that that cir- 
Miller v . Race, 1 Burr. 452, (Chit. j. 346); cumstance ought to have awakened Brown’s 
Lee r. Newsam, 1 Dow. & Ry. C. N. P. 50. suspicion. Ashburst and Buffer, Justices, 

(/) Gill r. Cubitt. 3 B. & C. 466; 5 Dow. thought that the party taking a note after it teas 
& Ry. 324, (Chit j. 1827); 1 Car. & P. 163, due was to be considered as taking it on the 
487, S. C. ; Down p. Hailing, 4 B. & C. 380; credit of the person from whom he received it; 

6 D. & R. 455; 2 Car. & P. 11, (Chit j. and that whatever would be a defence against the 
1262). giver would be a defence sgainst the receiver. 

(g) Goodman v. Harvey, 4 Ad. & El. 970; Upon which Lord Kenyon said he agreed with 
6 N. & M. 372, S. C. See poet, section iii. that, if the note appeared on the face of it Xo 

as to Lost Bills . have been dishonoured, or if knowledge could 

(A) Brown v. Do vis, 3 T. R. SO, (Chit. j. be brought home to the indorsee that it had been 
452); Roberts r. Eden, 1 Bos. & Pul. 399, so, but otherwise be was not prepared to go that 
(Chit. j. 615); Tinson r. Francis, 1 Campb. length. Grose, J. said, “ if collusion could be 
19, (Chit. j. 739); Mac Clare r. Pringle, 13 proved between the defendant and Sandal I, the 
Price, 8, (Chit. j. 1202); Amory v. Merewea- defendant would not be entitled to insist on the 

ther, 2 B. & C. 573; 4D.& Ry. 86, (Chit. j. objection, but as the cause then stood he thought 

1200). there ought to be a new trial.” Rule abso- 

Brown r. Davis, 3 T. R. 80, (Chit. j. 452). lute. 

Davis drew a nqte payable to Sandall or order. 


(1) Fowler p. Brantle, 14 Peters, 818. 
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jury upon the slightest circumstance *to presume that the indorsee was ac- 
quainted with the fraud, or* had notice of the circumstances which would have 
affected the v.ilidity of the bill, had it been in the hands of the person who 
was holder thereof at the time it became due; and though the indorsee may 
have been ignorant of the fraud, yet any objection which might have beeu 
taken against the bill when in the hands of the indorser may be taken against 
him, if the bill or note, when he took it, appeared upon the fact of it to have 
been dishonoured(i) ; and Buller, .T. said, u It has never been determined 
that a bill or note is not negotiable after it is due, but if there are any circum- 
stances of fraud in the transaction, and it is indorsed to the plaintiff after it is 
due, I have always left it to the jury upon the slightest circumstance to pre- 
sume that the indorsee was acquainted with the fraud(fc).” But it was not 
formerly fully settled that the mere circumstance of a bill being over due is 
sufficient to affect the indorsee(i): Lord Kenyon thought not; but Buller, J. 
and Ashhurst, .1. were of opinion u that it was, and that tr/i en a note is over 
due, it being out of the common course of dealing, is alone such a suspicious 
circumstance as makes it imeumbent on the parly receiving it to satisfy himself 
that it is a good one; and that if he omit to do so, he takes it on the credit of 
the indorser, and must stand in the situation of the person who was holder 
at the time it was due;’’ and this latter opinion is now the laic(m). 


( i ) Id. ibid. But see Goodman r. Harvey, 

4 Ad. & El. 870, ante , 216, note(^), as to bill 
noted for non-acceptance. 

( k ) Taylor v. Mather, K. B. East. Term, 27 
Geo. 3, 3 T. R. 83, in notes, (Chit. j. 439). 

(/) Lord Kenyon, C. J. in Brown r. Davis, 

3 T. R. 80, (Chit. j. 452) ; appears to have con- 
sidered that the mere circumstance of a note be- 
ing over-due is not sutlicient to prejudice a sub- 
sequent indorsee. In Columbier r. Slim, K B. 
Trin. T. 12 Geo. 3, vol xviii. MS. Paper Books 
of Mr. Justice Ashhurst, 62, (Chit, j 745), the 
court held, thatau indorsement even after action 
brought on a note over-duo would nevertheless 
give the indorsee a rightof action, unless he had 
actual notice of such action. Sec post , 2 19, n. 
(n), 224, n. (r). 

(in) ]*er Littledale, J. in Rothschild r. Cor- 
ner, 0 B. Sc C. 391, (Chit. j. 1430); Lee v. 
Zagury, 8 Taunt. 114, (Chit. j. 1003); Banks 
r. Colwell, cited 3 T. R. 81; Brown c. Tumor, 

7 T. R. 630, (Chit. j. 61 1); Tinsou v. Francis, 

1 Cumpb. 19, (Chit. j. 739); Boehm v Stirling, 
7 T. R. 427, (Chit. j. 593); Good i\ Coe, cited 
7 T. R. 427, 423. 

Banks c. Colwell, cited 3 T. R SI. Indorsee 
of n note payable on deni m l against the maker. 
The note was given for smuggled goods, pirt of 
it was paid, and it was not i< dorse l to the plain- 
tiff till a year and a half ufiec it wax given, 
no privity was brought home to the plaintiff; but 
Buller, j. was clearly of opinion he ought to bo 
nonsuited, and said it bad been repeatedly ruh'd 
at Guildhall, “ tint if a bill or note unis indors- 
ed over alter it was doe, the indorsee took it on 
the credit of the indorser , and stood in his sit - 
\ ualion.' y But all tlio circumstances of this case 
of Banks r. Colwell do not appear, and quterc 
, if payment of the note vvus not demanded before 
, the indorsement to plaintifl. See Borough v: 
\ White, 4 B. & C. 325; 6 Dow, & Rv. 379, 
(Chit. j. 1261). 

Brown r. Turner, 7 T. R. 630, (Chit. j. 611). 
Pritchard paid some stock-jobbing differences 


for the defendant, and drew on him for the 
amount: defendant accepted the bill, and after 
it became due Pritchard indorsed it to the plain- 
tiff for a prior debt. A question was mnde, 
whether the illegality of the original transaction 
vitiated the bill, the pin intiff having taken it af- 
ter it became due, and consequently not being 
entitled to recover on it, if Pritchard could not. 
Lord Kenyon being of opinion that Pritchard 
could not have recovered on tha bill, directed a 
verdict for the defendant, and the court being of 
opinion that the direction was right, refused » 
rule niii for a new trial. 

Tinson r. Francis, 1 Carnpb. 19, (Chit j. 730). 
Indorsee against the maker of a promissory note; 
the defendant proved that it was given for the 
accommodation of one T. the payee, nnd dis- 
honoured, and that the plaintiff had received it 
from a Mr. Stevens, to whom it w.h given to be 
returned to the defendant. Plaintiff offered to 
prove that h“ hud given a valuable consideration 
for the note. I.rrd F.Hcnbornugli sill, "after 
a bill or note is due , it roues dis p ace l to iht 
indorsee, and it is bis duty to make inquiries 
concerning it, if he takes it. Though he give 
n full consideration for it, h.* takes it onlhecre- 
dit of the indorser, and subject to all the equities 
with which it may be inrHinb.ved.” But see 
Attwood t\ L'rmvdie, l Stnrk. R. 483, (Chit j. 
79 -/). 

Bo mm t\ Stir! Hi;*, 7 T. R. 423, (Chit, j 5931 
Mnilm.m hmt the d. fendnnt Iih acceptance fur 
2414/. 14 ■. at three months, and the defendant 
gave Mailman a check upon his banker for the 
amount, dated 17th February, 171*6 (tbe year 
was, perhaps, intended for 1797). On the 20th 
of January Muilman gave this check to the plain- 
tiff in payment of an old debt; Muilman died 
before his acceptance became due, and the de- 
fendant was obliged to take it up. In enaction 
upon the check the defendant urged that Muil- 
man could not have sued him upon this check, 
nud that therefore the plaintiff could not, because 
he took it so many months after it was dated. 
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/^^In other words, the rule is, that a person who takes a bill or note after it u 
due takes it subject to all objections in respect of want of consideration or il- 
legality, and all other objections and equities affecting the instrument itself 
and to which it was liable in the hands of the person from whom he takes 
V Therefore, if a bill or note, founded on a smuggling or stock-jobbing 

transaction, be indorsed after the same became due, to a person ignorant of 
the illegality, and for full value paid by him, he cannot recover (p). So 
where the drawer of a bill payable to his own order, after the bill became due 
settled with the acceptor, and gave him a receipt in full of all demands, and 
the drawer being afterwards in possession of such bill, indorsed the same to the 
plaintiff', it was held that he could not sue the aceeptor(^); and although it 
was held in one case, that a bill accepted for the accommodation of the draw- 
er might be indorsed for full value after it was due, so as to enable the indor- 
see to sue the acceptor (r), yet the contrary was decided in a subsequent 
case(*); and it seems that the distinction is, that if the holder knew that after 
the accommodation bill was due it was not intended to be applied as a secu- 
rity for subsequent transactions, he cannot apply the same accordingly, but 
that otherwise he inay(r); and it also seems that when a note payable seve- 
ral months # after date is given as a guarantee, it is to be presumed that it [ 
was not, after due, to be a continuing guarantee for subsequent claims(/); and 


Lord Kenyon left it to the jury whether the 
plaintiff took it bona fide , and without knowing 
the circumstances under which Muilman held it; 
they found for the plaintiff; and on a rule nisi 
for a new trial and cause shown. Lord Kenyon 
admitted that it was to be considered as a rule, 
that the person who takes a bill after it is due is; 
subject to the same equity as the party from 
whom he took it, though the bill did not appear 
upon the face of it to have been dishonoured; 
and he thought there was no distinction in this 
respect between checks upon bankers and bills 
of exchange; but as the defendant himself had 
not issued this check until nine months after it 
wag dated, he thought it was not competent to 
him to object to the time when the plaintiff look 
it. The other Judges agreed that the rule liTFfr^ 
tioned by Lord Kenyon was to be considerecl at 
settled, but for the reasons given by Lord Ken- 
yon, that it did not bear upon that case. Rule 
discharged. 

(o) Taylor r. Mather, 3 T. R. 83; (Chit. j. 
439), notes; Brown r. Davis, 3 T. R. 80, 
(Chit. j. 452); ante, 216, uotc (h)\ Brown r. 
Turner, 7 T. R. 630; Tinson r. Francis, I 
Campb. 619, (Chit. j. 73.0); Lee v. Zagury, 8 
Taunt. 114, (Chit. j. 1003); per Littledale, J. 
in Rothschild r. Coruey, 9 Bar. & C. 391 , (Chit, 
j. 1430); Burrough r. Moss, 10 Bar. &, C. 55^, 
(Chit. j. 1481). 

(p) Banks r. Colwell, cited 3 T. R. 81, and 
Brown v. Turner, 7 T. R. 630, (Chit. j. 611), 
ante, 217, note (m). 

(9) Thoroughgood r. Clark, 2 Stark. R. 251, 
(Chit. j. 1008); see ante, SO, 81. 

(r) Charles r. Marsden, 1 Taunt. 224, (Chit, 
j. 750). Indorsee of a drawer of a bill against 
the acceptor. The defendant pleaded that ho 
had accepted the bill for the accommodation of 
the drawer, and without any consideration ; 
and that it was indorsed to the plaintiff after it 
was due , and that plaintiff knew the circum- 
stance. On special demurrer to the replication, 
the argument turned on the validity of tho plea ; 

32 


the court held, that os there was no averment of 
fraud in the plea, nor that the plaintiff had not 
given a valuable consideration for the bill, tho 
plea w'as bad, and gave judgment for the plain- 
tiff. Sed tide Tinson r. Francis, 1 Campb. 19; 
ante . 217. .See observations on the case of 
Charles r. Mnrsdnn, and Tinson r. Francis, in 
Bnyl. 5th edit. 504, where a sed guerre is added 
to the former; and see Rosroe, 112, 3S6, noto 
19; and ante, 80, SI. Possibly the court de- 
cided Charles r. Marsden on the ground that a 
drawee, w ho accepts to accommodate ihe draw - 
er, does not limit such accommodation to any 
particular time , and by suffering it to remain 
in the drawer’s possession impliedly authorizes 
the drawer to make use of the bill at any lime 
till he rescinds ihe authority, and consequently 
that he cannot refuse to pay a holder for value, 
on the ground of the hill having been transferred 
after it was nominally payable. The cases of 
Bosamjuet r. Dmln.au, I Stark. Rep I, (Chit, 
j 904); Attivood r Crowdie, 1 Stark. 483, 
(Chit. j. 979); and Watkins r. Maule, 2 Jar. 

& Walk. 244, (Chit. j. 10,47), seem to suggest 
that in that \ie\v of the case, the decision in 
Charles r. Mureden may have been correct, for 
in Attwood v Crowdie the court said, ** the ac- 
ceptors nof withdrawing their bills, or demand- 
ing them hack, shewed that they considered 
themselves to be sureties;” see post, Chap. 
VIF. s. ii Liability of Acceptor; and Bosan- 
quet r. Dudmnn probably turned on the san»e 
ground. In Marsh r. HonMitch, {post, Ch. 

IX. s. ii. as to th » Application of Payments ), 
in which it was held, that after an accommoda- 
tion bill h is fallen due, and the drawer has once 
paid to the holder enough to cover the amount, 
the latter cannot afterwards retain the san e ns 
a security for subsequent advances; such holder 
had declared that he should look only to tho 
drawer, which evinced th.it he knew it was 00 
longer to be kept on foot against the acceptor. 

( s ) See observations in the last note. 

(t) Bloxsome and another r. Ncaieand an- 
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if a bill given for a supposed balance of accounts, to be afterwards settled on 
a day appointed, be dishonoured by the acceptor (the defendant), and after it 
is due be indorsed by the drawer to the plaintiff, the relative situation of 
debtor and creditor not being created between the drawer and acceptor, the 
plaintiff cannot maintain an action on it as indorsee (u). So if the parly 
transferring the bill after it was due wa£ only an agent for the purpose of re- 
ceiving the money for his principal, or received the same for a particular 
purpose, the person to whom he transfers it will be accountable to the prin- 
cipal for whatever money or bills he may obtain upon it(x); and a party 
who knows that a bill of exchange is accepted for a particular purpose can- 
not afterwards, when that purpose has failed, sue on the bill in consequence 
of an indorsement of it to him(y). If a bill of exchange be not presented by 
an indorsee for payment until a year after it is due, the law will raise a pre- 
sumption that it w as indorsed after it became due, and the indorsee will be 
affected by the same liabilities as the drawer(x); and where an over due bill 
or note is indorsed after action brought, the indorser, with notice of the action, 
cannot sue thereon (a). 


[ *220 *A party, however, to whom an over-due bill has been indorsed is cloth- 
ed icith all the advantages of the party from whom he received it, and there- 
fore it has been decided, that in an action by the second indorsee against 


oilier, R. B. 1832. This was an action by 
Messrs. Bloxsome and Co. bankers, at Dursley, 
in Gloucestershire, against two ladies, upon a 
note of hand which they had given to secure 
the balance of an account kept with the plain- 
tiffs by Porter and Clarke, timber merchants, at 
Dursley, who subsequently failed. It appeared 
upon the trial, which took place sit the Sittings 
nt Middlesex some time ago, that Porter was 
the nephew of the defendants, the Misses Neale 
(one of whom was upwards of eighty yeurs of 
age, and the other very far advanced in life), 
and there being a cash balance of 1000/. against 
him, the plaintiffs refused to continue the ac- 
count without security, and the note in ques- 
tion, payable at nine months, was consequently 
given. At the time of its becoming due, the 
balance was reduced to 600/., and it was not 
presented for payment, but the bankers con- 
tinued to hold it, and went on discounting bills 
for Porter and Clarke, and receiving hills from 
them, which they put to their credit ns cash. 
Some time afterwards they required fresh secu- 
rity, and Potter proposed that Miss Neale's 
note should continue as a guarantee for future 
advances. A clerk of the bankers stated tlmt it 
was originally intended that the note should be 
a continuing guarantee; but the plaintiffs in 
some of their letters, asked Porter whether they 
were to present it for payment when it became 
due, or whether he would provide for it. It was 
also stated that the defendants, on being appli- 
ed to after the failure of Porter and Clarke ad- 
mitted their liability, but referred to their attor- 
ney, who promised to settle it if time were giv- 
en. Porter, who whs called ns a witness, sta- 
ted that the note had been given ns n security 
for the 1000/ then due, and which was to bo 
paid off by bills paid in upon the running ac- 
count, and that when it became due, the bal- 
ance against them was reduced, and was ulti- 
mately turned in their favour. In the course of 
the subsequent transactions, however, the bal- 


ance was against them, and the bankers refus- 
ing to go on, he (Porter) proposed that the note 
should continue ns a general guarantee, but be 
did so without the authority of the defendants* 
Under these circumstances, the questions left to 
the jury were, first, whether the note was giv- 
en to secure the specific balance due at that 
time; for, if so, it was admitted that the bal- 
ance had been reduced by bills, supposing the 
agreement to have been to treat them as cash; 
and secondly, whether it was intended to be 
aid in cash, or given up when due, or was to 
e a continuing guarantee. In directing the ju- 
ry, Lord Tenterdcn observed, that the fact of 
the bill being made payable at nine month* rait- 
el a presumption that it teas to be paid or giv- 
en up when due; and even if Porter had agreed 
with the bankers that it should- be a continuing 
guarantee, it did not appear that he had any 
authority from the defendants to do so, and if 
he had not, they would not be liable. The ju- 
ry found for the defendants. A rule nisi for a 
new trial having teen obtained, the case came 
on to be argued. After hearing Mr. F Pollock 
and Mr. Follett against tbe rule, nnd Sir J. 
Scarlett, Mr. Can. bell, and Mr. Talfourd, in 
support of it, the court were of opinion, that 
1 1mro ought to be n new trial, as it was not clear, 
upon Porjtei'sown id* nee, that the balance 
was in favour of bin self nnd Clark at the time 
the note became due. Rule absolute. 

(?/) Verley o. Saunders, 2 Chit. 127. 

(x) Lee r Zngnrv, 8 Tunnt. 114; 1 Moore, 
656, t Chit, j 1003)1 

(V) Lloyd p. Davis, 3 Law J. 38, K. B. ?tb 
Nov. IS24. 

( z ) Ih.; and see Founsall r. Harrison, 1 M. 
&C YV. 611, ns to what is evidence to go to a 
jury of a bill having been transferred after due. 

(a) Jones t\ Lane, Exch. Cham. 1839, 3 Ju- 
rist. 265; Marsh r. Newell, 1 Taunt. I09;/>orf* 
224, note (r) ; aliter , where no such notice* 
Columbier r. Slim, ante , 217, note (/). 
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(he acceptor of a bill of exchange, if the person who indorsed to the plaintiff I- Of the 
could himself have maintained an action upon it, the defendant cannot give 
in evidence that it was accepted for a debt contracted in smuggling, although Notes, 
it was indorsed to the plaintiff after it had become due(b) J®. And it has 
been held, that where a bill, accepted for the accommodation of the drawer, 
has been .transferred to a person for value before it was due, and he after- Tran*fer. 
wards hands it back to the drawer, who after it is due returns it to him, he 
may sue the acceptor, being remitted to his former right (c) . So if an ac- 
commodation acceptance be suffered to remain with bankers, they may ap- 
ply the same as a security for an account which became due to them since 
the bill became due(d); for in both the last cases, the acceptor, by not 
withdrawing or demanding back the bill, evinced that he considered himself 
still as a surety to some third party for the amount of the bill(c). 



The rule that a party taking an over-due bill takes it subject to the equi- 
ties to which the party delivering the bill to him was subject, is qualified and co nfined to 
restrained to all equities arising out of the note or bill transaction itself, and Objection* 
be is not subject to a set-off in respect of a debt due from the indorser to 
the 'maker of the note arising out of collateral matters (/). The indorsee, does not 
however, of a promissory note, not over-due, but the amount of which is extend to a 
exceeded by a cross demand of the maker on the payee, having notice of s «t-off. 
such demand at the time of the indorsement, cannot recover against the 
maker advances made to the payee on the note subsequent to such notice, 
although the note is a distinct transaction between the original parties^). 


V^With respect to promissory notes payable to order or bearer on demand , 
(especially when with interest), as the parties contemplated ^ that payment n+mTnd, 

how fa* 

X ( b ) Chalmers v. Lnnion, I Campb. 38 3 t of Payments. Scmb/c , contra. within tho 

(Chit. j. 751). To an action 5y the indorsee* (c) See ante , 2IS, note (r). Rale, 

against the acceptor of a bill, one ground of de- (f) Burrough p. Moss, 10 B. & C. 558; 5 [ *221 J 

fence was, that the bill had been accepted fora M & R. 290; 8 Law J. 287, K. B. (Chit. j. 
debt contracted in a smuggling transaction, and 14S1 ). The jndgment of the court was d^liv- 
that though it had been indorsed for value be- ered by Bay Icy, J. “ This was an action on a 
foro it became due to a bond fide holder, yet that it promissory note, made by the defendant, paya- 
had been iudorsed by him to the plaintiffs after bJc to one Fearn, and by him indorsed to ihe 
it teas due, and it waa contended, that having plaintiff after it became due; for the defendant 
been so indorsed to the plaintiffs, it was com- it was insisted, tint he had a right to set oft* 
patent to the defendant to set up the illegality against the plaintiff’s claim a debt due to him 
of the consideration as a defence, in like man- from Fearn, who held the note at thetime when 
ner as if tho action had been brought by the it became due. On the other hand it was con- 
payee; but Lord Ellenborougb held, that if the tended, that this right of set-off, which rested on 
plaintiff's indorser might have maintained an the statute of set-off*, did not apply. The ira- 
oction upon the hill, the circumstance of the pression on my mind was, that the defendant 
indorsement tq^ them having been made after was entitled to the set-off, but on discussion of 
the hill had become due, was insufficient to Jet tho mutter with my Lord Tenterden, and my 
in the proposed defence, and the court of King’s learned Brothers, I agree with them in thinking 
Bench concurred in opinion with bis lordship, that the indorsee of an over-due bill or note is 
(c) Per Lord Ellcnborough, in Bosnnquet r. liable to §urh equities only as attach on the bill 
Dudman, 1 Stark. Rep. I, (Chit. j. 804); and or note itself, and not to claims arising out of 
see Watkins v. Manle, 2 Jac. & Walk 244, collateral matters; the consequence is, that the 
(Chit. j. 1097); ante , 218, note (r). rule for reducing the damages in this case must 

(tf) Attwood r. Crowd ie, 1 Shirk. R. 4S3, he discharged.” 

(Chit. j. 979); but see Blo.xsome v. Neale, (g) (ioodall r Ray, 4 Dowl. 76; 1 Ifar. & 

MS. ante, 219, n. (/); and Marsh r. Houlditch, W. 233, »S. C.; per Coleridge, J Bail Court. 

MS.; post, Ch. IX. s. ii. ns to the Application 


(1) An indorser of a note for the accommodation of the maker, and without consideration, is 
liable to the indorsee, notwithstanding the facts were known to the latter, when he took the bill. 
Brown v. Mott, 7 Johns. Rep. 361. And the same rule is said to apply, even if the indorsee took 
the note after it was due. Ibid. 
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1. Of the would not be immediately required, and that the note would for some time be 
Transfer of ; n negotiation, they are not strictly within the rule applicable to over-due 
bills (/t) ; and they are not to be considered as over-due without some evi- 
dence of payment having; been demanded and refused (i). And where a pro- 
missory note, payable on demand xcith interest until paid , was given in part 
consideration for the share of a ship, purchased by the maker from the payee, 
without an observance of the provisions of the Ship Registry Acts, and was 
indorsed by the payee, first to J. L., who, on presentment and refusal of 
payment, obliterated his name and returned it, and afterwards to J. G. P., 
who indorsed it upwards of tiro years and a half after its date, with the namt 
obliterated , to the plaintiff, for a full and valuable consideration, without no- 
tice, it was hidden that nlihough the contract of sale was void, yet as the 
maker had recognised it by paying one year’s interest on the note and other- 
wise, and as there was a presumption that he had received the subsequent 
earnings of the share in question, and therefore of a consideration pro 
tanto , the plaintiff, notwithstanding he had taken the note without inqui- 
ry, was entitled to recover its amount in an action against the maker ; and 
it was doubted whether the circumstance aliening the note placed the inno- 
cent indorsee in the same situation with the payee as against the maker, but 
it was considered that a note payable on demand , with interest until paid, is 
not to be considered as payable instantly, or as over-due (A:). And in one 
case, an action by an indorsee for value of the note dated nine years before 
was sustained, although the maker had been swindled out of it (/) - But we 
have seen that in another case, where a note payable on demand was indors- 
ed to the plaintiff a year and a half afier its date, the indorsee was consider- 
ed as affected by all objections that could he advanced against the title of 
the indorser(m). Perhaps a distinction may be made between notes paya- 
ble on demand made by a private individual, and those of bankers, re-issuable 
and intended to be many years in circulation(n). 

With respect to checks on bankers , they ought regularly to be presented 
or forwarded for payment on the day after they have been drawn, apd they 
are not usually intended to be kept in circulation for *any considerable time, 
and, therefore, it should seem that the rule respecting over-due bills is in 
general more strongly applicable to checks than to notes payable on de- 


Checks on 
Banker* 

(o). 

£ *222 ] 


( h ) Barough r. Whites 4 Bar. C. 326; 
6 Dow). & K. 379; 2 Car. & P. 8, (Chit. j. 
1261). Action by indorsee against maker of 
a promissory note, pay able with interest on de- 
mand. Baylov, J. “ Neither does it appear to 
me that this note could he considered as over- 
due.” Pee post , Port II. Ch. V. Evidence; 
and see per Park, J in Hey wood v. Watson, 4 
Bing 500, 561, (Chit. j. ’374 \ ns to the onus 
probandi in case of over-due bill, see Lewis c. 
Parker, 4 Ad. & El. 839; S. C. 6 N. k M. 
291; 2 liar. & Well. 40. 

(i) Id. ibid.; per Bnylev, Ilolroyd, and 
Littledale, Justices; and see Roberta r. Eden, 
1 Boa- & P. 8‘*8, (Chit j. 615). 

( k ) Gascovne r. Shriith, M‘CMel. & Y. 339, 
(Chit, j 1256). 

(/) Morris t. Lee, cited in Anonymous, l 
Com. Rep. 43; and Bay). 233, 6th edit, note 16. 

(m) Banks v. Colwell, 3 T. XI. 81, ante , 
217, note (w). 

(n) In the American edition of Bavley on 
Bills, 84, it is laid down, that the rule estab- 
lished in that country is, that “ where a prom- 
issory note, payable on demand, is indorsed 


within a reasonable time after its date, the in- 
dorser has all the rights of an indorsee receiv- 
ing a negotiable instrument before it become* 
due; but if it bo not indorsed xvithin a reason- 
able time, it will be considered as over-due, 
and dishonoured, and the indorser will be sub- 
ject to any defence which would have been 
available against his indorsers. What is inch 
a reasonable time is not precisely settled, though 
it U clear that a note is to be considered over- 
due and dishonoured a year , or even eight or 
nine months , from the date, but not over-due 
a few days from the date. What is a reason- 
able time is a question of law where the facts 
are settled.” The following are the American 
cases on this subject. — Seo Ayer v. Hutchins, 
4 Mass R. 368; Freeman r. Hoskins, 2 Cain 
Rep. 368; Loomit u. Pulver, 9 John*. R- 214; 
Loosee r. Dunkin, 7 Johns. R. 70; Bandford*. 
Mickles, 4 Johns. R. 224; TTjurston v. M’Kowo, 
6 Mass. R. 76; Hendricks r. Judah, 1 Johns. 
R. 319. 

(o) Bee further as to check*, post, Cbaptw 
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mand(p); and, therefore, where the owner of a check drawn upon a banker I. Of the 
for 50 L had lost it by accident, and it was tendered Jive days after the date 
to a shopkeeper, in payment of goods purchased to the value of 61. 10#., Notes. 0 
and he gave the purchaser the amount of the check, after deducting the 
value of the goods purchased, and the shopkeeper the next day presented f 
the check at the banker’s, and received the amount, it was held, in an ac- Transfer, 
tion for money had and received, brought by the person who lost the 
check against the shopkeeper, to recover the money paid to him upon it, 
that the jury w ere properly directed to find for the plaintiff, if they thought 
the defendant had taken the check under circumstances which ought to have 
excited the suspicion of a prudent man(y). But in a subsequent case(r) 

Lord Tenterden said, u it cannot be laid down as a matter of /aw, that a 
party taking a check after any fixed time from its date does so at his peril, 
and, therefore, the mere fact of a party taking them six days after they bore 
date, from a person who had not given value for them, will not necessarily 
invalidate his title. It is, indeed, a circumstance to be taken into conside- 
ration by a jury, in determining whether the party took the checks under 
circumstances which ought to have excited the suspicion of a prudent man.” 

We have seen, however, that this doctrine as to taking a negotiable instru- 
ment under circumstances ichich ought to have excited the suspicion of a pru- 
dent man , is now exploded, and that nothing short of mala fides will oust a 
party, who has given value for such instrument, ofhis title thereto (*). 

A party to a bill or check, who has himself transferred it to another after Who ore- 
it was due, or long after the date of the check, will not be at liberty to ob- 
ject, on the ground of fraud, to the payment of it, when in the hands of a jecting. 
third person, who must necessarily have also received it after it was due; for 
it is obvious payment could not have been demanded when the bill was due, 
as it was not then issued; and the difficulty was occasioned by the party him- 
self, who so gave to it an improper circulation (/). Where a note payable 
on demand, with interest, drawn by A. in favour of B. as a security for a 
debt, was by him indorsed to C. for the same purpose, and after the indorse- 
ment it passed backwards and forwards between li. and C. several times, and 
previous to its being ultimately deposited with C. he received an intimation 
from B. not to negotiate it, as he should want it w hen he settled accounts 
with A., it was held that C. could not, after a settlement of accounts be- 
tween A. and B., without a re-delivery of the note, recover on it against 
A .(u). Where a bill has been improperly indorsed after due, a party inter- 
ested in having it delivered up, whether drawer, indorser or accommodation 
acceptor, may file a bill in equity (ar), or support an action of trover, though, 
in truth, the bill is of no value(y); and this ^sometimes even w ithout a pre- r #223 1 
vious demand, as where it has been discounted after notice of the circum- J 

stance(r)(J). But the holder of a promissory note, delivered to him with- 

( p ) Boehm v. Stirling, 7 T. R. 423, (Chit. (#) Goodman t?. Harvey, 4 Ad. & EJ. 870; 

j. 693); ante , 217, in note. ante, 216, note(^). 

( q ) Down v. Hailing, 4 Bar. & Cres. 330; (I) Boehm r. Stirling, 7 T. R. 423, (Chit. j. 

6 Dow. & R. 466; 2 Car. & P. It, (Chit. j. 693); ante , 217, in note. 

1262); it was there also held that the shop- (w) Roberts v, Eden, 1 Bos. & Pul. 898, 

keeper having taken the cheek five days after it (Chit. j. 616). 

was dated, it was sufficient for the plaintiff to (x) Ante, 97, 98. 

shew he once had property in it, without shew- (y) Goggerly r. Cuthb^rf, 2 New Rep 170; 
ing how he lost it. See Lee r. Newsam, 1 Evans r. Kymer, 1 Bar. & Adol. 628, S. P. 

Dow. & Ry. C. N. P. 60. (Chit. j. 1612); ante , 97, note ( m ). 

(r) Rothschild v. Corney, 9 B. & C 390; (z) Beckwith v. Corrall, 2 Car. & P. 261; I 

4 M. & Ry. 411; Dans. & L. 326, (Chit. j. 3 Bing. 444; 11 Moore, 385, (Chit. j. 1291/ I 

1430). | 

(1) Where a note is negotiated after it becomes due, the indorsee takes it, subject to every I 


1 
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, of ,1„ out indorsement, after it became due, and noted for non-payment, will not 
Transfer of t,e stayed by injunction from enforcing a judgment at law obtained by default, 
l)ill» and- because sucli defendant ought to have tried his defence at law(n). 

Note*. 

.Uhly, (a) Dunbar v. Wilson, 6 Bro. P. C. 231. 

Time of 

transfer. " 

defence that existed in f ivor of the maker of the note before it was indorsed. Johnson p. Blood- 
good, l Johu. Cos. 31. 8. C 2 Caines’ Cas. in Err. 302. M’Culloiigh r. Houston, 1 Dali. Rep. 

441. Humphrey r. Blight’s assignees, 4 D ill. 370. 8ebriog v. Kathbun, 1 John. Cas 531. 
Prior v. Jacocks. 1 John. Cas. 160. Jones i>. Caswell, 3 John. Cas. 29. Furman p. Haskin, 2 
Caines* Rep 369 Payne r. Eden, 3 Caines* Rep 213. Hendricks v. Judah, 1 John Rep. 319. 
Lansing p. Caine, 2 John. Rep. 300. O’Callaghan v. Sawyer, 5 John Rep IIS. Losee t. 
Dunkiu, 7 John. Rep. 70. Causing v. Lansing, S John. Rep.*454 Gold r. Eddy, 1 Mass Rep. 
1. Wilson r. demerits, 3 Mass. Rep. 1. Thurston r. M’Kown, 6 Mass. Rep. 428. Ayer r 
Hutchins, 4 Mass. Rep. 370. Thompson r. Hale, 6 Pick. 259. Bray nurd v Fisher, Id. 355. 
Sargent i*. Southgate, 5 Pick. 312. 

<{ Robinson v. Lyman, 10 Conn. 30; Stedrnan c. Jillson, Idem, 55; M‘Nei)l r. M’Donald, 1 
Hill, 1; Hays r. May, Wright, 80; Proctor v. M'Call, 2 Bai 298. But in order thus to affect 
the note in the hands of the indorsee, the infirmity, equity, or defence relied ou for that purpose 
must have existed against and attached to the note itself, before the transfer, and not have arisen 
out of subsequent or collateral matters. Robinson r. Lyman, supra. The indorsee in such a 
case is not liable to a set-off of debts due from the payee to the maker, having no connection with 
the subject matter of the note. St«»dman r. Jillson, supra. Robertson r. Breedlove, 7 Port. 541. 

Where the transfer ol a note is taken from a person not an original party to it, the note’s being 
past due at the time of the transfer, is not equivalent to notice that such person came to the pos- 
session of it by fraud, unless perhaps inquiry of the payee would necessarily have led to a 
knowledge of the fraud Proctor r M’Call, 2 Bai. 299. 

In the case of notes transferred after due and guarantied by indorser, demand of payment fiom 
the maker and notice to the indorser, within a reasonable time must be proved. Benton r. Gib- 
son, 1 Hill, 56. Alwood v. Haseldon, 2 Bui. 457. See also Rice c. Goddard, 14 Pick. 293; 
BonnsaJl r. Harrison, 1 Mee. & We’s. 611; Colt r. Barnard, 18 Pick. 261. V 

The right of the maker of a promissory note negotiated out of time, to set up ngatast the in- 
dorsee, transactions between himself and the payee, before its transfer, is not restricted to equita- 
ble grounds of deftuire on.y, as piyment or failure of consideration; but extends to every thing 
which would have been a good defence ag tinsf the payee; such as fraud between the parties in 
the original concoction of the security, ice. Tucker* 9. Smith, 4 Green l . 415. t Sylvester r. 
Crapo, 15 Pick. 92. )> 1 J 

A note payable to bearer, nn I pissed out of time, does not carry alon<* with it all the equities 
which may subsist between any intermediate bearer and the maker; it is subject only in the 
hands of a ibonaji ie holder without notice, to the equities subsisting between the original parties 
Nixon r. English, 3 M’Cord, 54 J. And where n bill is not taken in the usual course of trade, it 
is subject to all th ; equities that subsisted between the original parties. Evans r. Smith, 4 Bin- 
ney s Rep. 366. And where n party to a bill cannot maintain an action against another party to 
the bill no person claiming subsequently, by a derivative title under the former, and hiving 
knowledge of all the facts, can recover against the iutter. Herrick v. Carman, 12 John Rep. 
189. So where a note is indorsed over in trust f or th » indorser, it is open to the same equities as 
if the suit was in favor oi the indorser himself. Payne r. Eden. 

And a note purchased after it has become due, and nfter an assignment under a statute upon 
the maker’s insolvency, cannot be set off against a debt due to the insolvent’s estate in an action 
brought by his assignees for the recovery of it. Johnson t\ Blood-mod, 1 John. Cas. 51. 2 
Caines’ Cas. Err. 303, and see Anderson r Van Alen, 12 John. Rep 3 343. 80a note purchased 

after knowledge of the issuing of a commission of bankrupt -v. nlth nigh not then due, is subject 
to all the equities between the original parties; and therefore if proved under the commission, it 
is liable to the right to set-ofl of the bankrupt against the original pnvec. Humphreys t*. Blight’! 
assignees, 4 Dali 370. 0 * * V ‘ 

But tho court will not set Aside a judgment on confession to let in an equitable defence, espe- 
cially where the parties are in in pari delicto . Sebring v. Rathbun, 1 John. Cas. 331. 

Where a negotiable note is paid before it becomes due , and is afterwards indorsed by the payee 
with notice to the indorsee of such payment, the latter takes the note subject to that defence, and 
therefore cannot recover against the maker. White r. Kibling, 11 John. Rep. 128. 

If the maker of a note when sued by an indorsee, relies upon payment before indorsement or 
3ny other legal defence as against the payee, the burthen of proof of the time of the indorsement 
rests upon him. Weoster v. Lee, 5 Mass. Rep. 334. See Stewart c. Greenleaf,3 Day’s Rep. 
311. 

Where a aotc'u payable on demind, it must be presented within a reasonable time for pay- 
n^ent* or it wdl be considered as out of time and dishonoured; and if it be afterwards negotiated, 
it will, m the hands of the indorsee, be liable to all the equities which subsisted between the orig- 
inal parties. Furman v. Haskins, 2 Caines, 369. Such a note, negotiated eighteen months or 
two year* after its date, will be considered as out of time. Ibid. Loomis v Pulver, 9 John. 
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If, out of the usual course of business, a bill or note be paid before it is I. Of the 
due by any other party than the acceptor or the maker, and be re-issued be- Transfer of 
fore it is at maturity, even in fraud of some of the parties, yet an innocent j^|" g nni1 
indorsee may recover upon it; the party paying, therefore, ought to state the 
payment on the face of the bill (A) . And a bill of exchange is negotiable ad J)*My 
infinitum until it has been paid by the acceptor , and therefore if the drawer 
pay it after it is due, be may, even a year and a half afterwards, indorse it 
to a fresh party, who may sue the acceptor thereon(c); and in such case the^^[ pa ^ 
latter cannot inquire into the state of the accounts between the indorsee and 
the drawer, nor will the state thereof furnish him with any defence(d). But 
when a bill has been ence paid by the acceptor , it is functus officio at com- 
mon law, and by the express legislative provision of the Stamp Laws no 
longer reissuable(e) ; and a bill or note cannot be negotiated after it has been 


(b) Burbridge r. Manners, 3 Campb. 194, 
(Chit. j. 855). 

(c) Callow r. Lawrence, 8 Maule & S. 97, 
(Chit, j 911); Hubbard r. Jackson, 4 Bing. 
890; 1 Moore & P. 11; 3 Car. & P. 134, 
(Chit. j. 1363); Goraeserra v. Berkely, 1 Wils. 
46, (Chit. j. 307). 


(</) Hubbard v. Jackson, 8 Car. & P. 134; 
4 Bing. 390; 1 M & P. 11, (Chit, j 1363). 

( e ) Supra , note (c); Ilolroyd v. Whitehead, 
1 Marsh. 130, (Chit. j. 905); and 55 Geo 3, 
c. 184, s. 19; Thoroughgood v. Clark, 2 Stark. 
Kep. 251, (Chit. j. 1008); Bartrum r. Caddy, 
1 Perry & Duv. 207'; ante , 108, note (e). 


Rep. 224. So, a note of this description, dated the 3d of September, 18.7, and negotiated on 
the 26th of May , 1818, was held to be out of time. Nevens t\ Townsend, 6 Conn. Rep. 5. 
-There is no precise time in which a note payable on demand is to be deemed dishonored; but it 
must depend upon the circumstances of the case. Loose v. Duncan, 7 John. Rep. 70. And if 
no particular circumstances are disclosed, and a transfer bo made two months and a half after the 
date, it will be deemed out of season, and Jet in the defence of payment by the maker. Ibid. 
See also Hendricks r. Judah, 1 John. Rep. 319. Sandford r. Mickles, 4 John. Rep. 224. Thurs- 
ton r. M’Kown, 6 Mass. Rep. 42S. 

Wherever the holder of a negotiable note has notice either constructively or positively at tho 
time of the transfer to him of an equity subsisting between the original parties, be takes it sub- 
ject to trial and equity. Humphreys v. Blight’s assignees, 4 Dali. Rep. 371. White r. Kibling, 
11 John. Rep. 128. Wilson t\ Holmes, 5 Mass. Rep. 543. But the mere knowledge that the 
note was made and indorsed for the accommodation of the maker, will not entitle the indorser to 
set up that defence against a bona fide holder. Brown r. Mott, 7 John. Rep 36 1 , ante, 143, 
note. Aud if the consideration for a note be specially indorsed on the back of it, it operates as 
notice to all subsequent holders. Saunders r. Bacon, 8 John. Rep. 485. And if there bo a 
memorandum on the back of the note, staling its actual execution to have been on an anterior day 
to the date, it is sufficient notice to put the party upon inquiry into the circumstances. Wiggin 
f . Bus&, 12 John. Rep. 306. 

Where n note not negotiable is assigned, explicit notice must be given to the maker, or he will 
be justified in paying tho amount to the payee. Meghan r. Mills, 9 John. Rep. 92 
Notice of nonpayment must be given as well to one who indorses a note after it becomes due, 
as to an indorser of a note before it becomes due. Stockman r. Riley, 2 M’Cord, 399. 

Where a promissory note payable on demand was indorsed eight months after its date, it was 
held that in order to charge the indorser, a demand on the drawer and notice to the indorser must 
be proved. A! 'Kenney v. Crawford, 8 Serg. & Rawle, 351. See also Poole r. Tolleson, 1 M’- 
Cord 199, S. P. 

The defendant indorsed to the plaintiff a negotiable note after it had been over-due eight or ten 
months; the parties living in the same village, and the maker about two miles off. In an action 
by the indorsee against the indorser, held, that the circumstance of the note having been long 
over-due, could n:nke no difference, and the same ought to be treated as a note indorsed on the 
dav it fell due. Nash r. Harrington, 2 Aiken’s Rep. 9. 

Where the day of payment of a note is past, at the time of its transfer, it is a sufficient warn- 
ing to whoever receives it, that the maker may have some just reason to withhold payment, as 
be has a right to any equitable defenre after the transfer, which he might have successfully urg- 
ed before. Burroughs r. Nettles, 7 Louis. Rep. 113. 

Where a note over-duo is transferred, the maker is not entitled to set of! a demand against the 
payee, if at the time of the transfer, the payee has other demands against the maker to annniount 
sufficient to exhaust the demands sought to be set off. Collins and Winslow v. Allen, 12 Wend. 

55 6. 

Where two notes are held against a party who has a demand sufficient in amount to extinguish 
one of the notes, but not both, and one of the notes is transferred after due, leaving the other in 
the hands of the payee to an amount sufficient to meet the demands of the maker, and subse- 
quently the second note is transferred, it seems that the demands of the maker cannot be set off 
against the note first transferred, but must be set oft against that which is last transferred. Jb. 
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A \f such negotiation would make any of the parties liable who 

•would' otherwise be Jischarged(/)(1), nor can it be negotiated so as to 

rlnree even the indorser(tf) • . . - t . 

‘ a, omn Laws contain an exccpt.on in favour of promissory notes pay 

able to bearer on demand of a sum not exceeding 100/. which, if duly stamp- 
ed for that purpose, may be re-.ssued after payment by the maker(A). 
Thus the 55 Geo. 3, c. 1S4, s. 14 enacts, “ that it shall be lawful for any 
banker or other person, who shall have made and issued any promts ory 
notes for the payment to the bearer on demand, of any siuicnot exceeding 
100 1 each, duly stamped according to the direction of thatact(t), to re-issue 
the same from time to time after payment thereof , as often as he , she or they , 
shall think Jit, without being liable to pay any further duty in respect there- 
of* and that all promissory notes so to be re-issued shall be valid, and as 
available as upon the first issuing thereof(2) And the fifteenth section 
l provides, “that such *notes shall not be liable to further duty, though re- 
J issued by certain persons not strictly the original makers, nor re-issued at 
the same place.” The twenty-fourth section requires bankers and others, 
issuing re-issuable notes, to take out a licence for that purpose, and contains 
several regulations respecting such re-issuable notes, and the licences. The 
7 Geo. 4, c. 46, and 9 Geo. 4, c. 23, contain further regulations connected 
with this subject(fc). It has been observed that the very terms of the act 
55 Geo. 3, c. 184, s. 14, enable other persons besides bankers to takeout 
a licence to re-issue not es(/). 

A person not originally party to a bill, by paying it for the honour of the 
parties to it, acquires a right of action against all those pavtics(m). Aud af- 
ter a payment of a part, a bill may be indorsed over for the residue(n). 
It was formerly supposed, that if the holder of a bill were indebted to a pri- 
or party, and doubted his solvency, it was not advisable to transfer the bill, 
because, if he retained it, he might treat it as a mutual credit, and set off the 
amount against his own debt; but that if he transferred it, and after the act 
of bankruptcy was obliged to take it up, he could o ily prove under the com- 


(■/*) Beck r. Rolilev, cited 1 Men. Bla. 80, 
note, (Chit. j. 390, 450, note). Brown drew 
a hill upon Robley, which Robley accepted, 
payable to Hodgson or order; Robley did not 
pay it when in was presented, upon which 
Brown took it up; Brown afterwards indorsed 
it to Beck, and Beck brought an action upon it 
against Robley, bat the jury thought that when 
Brown took up the hill its negotiability censed, 
and found for the defendant; and on a rule nt‘*» 
for a new trial, the Court thought the jury right, 
and Lord Mansfield said, “ when a draft is giv- 
en, pavable to A. or order, the purpose U, that 
it shall" be paid to A. or order, and when it 
comes hack unpaid, and is taken up by iho 
drawer, it ceases to be a bill; if it were nego- 
tiable here, Hodgson would be liable, for which 
there is no colour ” See observations on this 
case in Callow *>. Lawrence, 3 Manic & S. 97, 
98, (Chit, j 911); The King t\ Burn, 5 Pric*, 


174, (Chit. j. 1035); aud see Hubbard r. Jack- 
son, 4 Bing. 3J0; 1 Moore & P. 11; 3 Car & 
P. 134, (Chit, j i:*>3); Bartrusn Caddy, I 
Perry &. Dnv. 207; on/e, 108, note(e). 

(g) Freakely c. Fox, 9 B. k C. 130; 4 M- 
& Rv. 18, S. C. ; Bart rum v Cnddv, I P err . v 
& Hav 207, 212, 213; ante , 20J, noto(m). 

( h ) 55 (ieo. 3, c. 184, s. 14, &c. 

( i) See ante , 107, 109. 

( A') See ante, 112,113 

(/) Per Bavley, J., in Rentes r. WheiMon, 
8 B. Sc C. 9, (Chit. j. 1379); ante, 116. 

(in) Morton* r. iyinnington. I Eap R^P- 
1 12, (Chit, j 323); et post, Ch X. s. ii. Of 
Pay at snpra Protest . 

(.'/) Hawkins r. Cardy, l«ord Ray m. 360, 
Oarth. 4 10; 1 Salk. 05. (Chit. j. 208); Haw- 
kins r. (i:trdn»'r, 12 Mod. 21*3; Johnson **• 
Reunion, 2 Wits. 262, (Chit. j. 371). 


(1) A bill endorsed after due. is equivalent to drawing a new bill, payable at sight. Bishop**’ 
Dexter, 2 Conn. Rep 419. M* Kinney r. Crawford, H Scrg. & Rawle, 351. Berry c. Robin- 
pon, 9 Johns. Rep. 121. Dwight v. Emerson, 2 New Damp. R«p. 159. Rugely r. Davidson, 
8. Car. Const Rep. 33. 

(2) ^ A promissory note may be re-issued by an endorsee after it is due, and after tt was ms- 
counted in bank and paid by him at its maturity with his own funds. Kirbrey r. Bates, 1 
Rep. (Ne w Scries) 303. ^ 
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mission, and receive a dividend, and must have paid the whole of his own I. Of the 
debt(o). But it is now settled that he may sei off the amount of such bill, 
though not returned to him till after the bankruptcy (p). Notea. 

If a party, whether before or after a bill or note be due, become the in- 
dorsee or holder by delivery, with notice that the party from whom he re- Transfer, 
ceives it had no right to make the transfer, he will acquire no better right 
than such party, and a person who discounts a bill for the full value, after he 
knows that it has been lost by the owner, will not only be precluded from 
recovering thereon, but will be liable to an action of trover, even without 
any previous demand(j); nor can a person who receives a bill with notice 
that an action has been commenced thereon and still depending sustain anoth- 
er action against the same party (r)(l). 


Modes or Forms of Indorsements and Transfers. 


1 . First indorsement by drawer or payee in 
blank . 


“ James Atkios.” 


2. The like by a partner. 

“ Atkin* & Co.** 
or , 

“ For ielf and Thompson, 

“ James Atkin*.’* 


3. The like by an agent 

“ Per procuration James Atkins, 

“ John Adams.” 


or, 

“ As agent for James Atkins. 

” John Adams.” 


Sthly. 
Modes of 
Transfer. 


(o) Ex parte Hale, 3 Vet. 804, (Chit. j. 
674); 3 T. R. 609; 6 T. R. 67; 1 Mont. 543. 
8ee post , Part II. Ch. VIII. Bankruptcy. 

( p) Bolland v. Nash, SB- & C. 105; 2 M. 
& R. 189, (Chit j. 1381.) 

(q) Lovell r. Martin, 4 Taunt. 799, (Chit 
j. 889). 

(r) Marsh v. Newell, 1 Taunt. 109, (Chit, 
j. 745). This was a rule nisi to cancel the 
bail bond given herein under the following cir- 
cumstances: — Plaintiff had arrested defendant 
on a promissory note payable to plaintiff or 
bearer; plaintiff afterwards paid the note to one 


Frost, who likewise arrested the defendant up- 
on tho same instrument The court held, that 
as the transfer of the note to Frost was accom- 
panied with a notice of the action which was 
pending, Frost could not, after such notice, be 
permitted to bring a second action against the 
defendant. And the same point was ruled by 
Alderson, B. in a late case in the Exchequer 
Chamber; . ones v. Lane, 1839, 3 Jurist, 265; 
ante, 219, n. (a). But it is otherwise where 
the indorser has not received such notice, Co- 
lumbier r. Slim, ante , 217, note (1). 


(1) If after the bolder of a promissory note obtains a judgment ou it against the maker, the in- 
dorser pays the note, and then indorses it to a third person, such third person cannot maintain an 
action upon the note against the maker in the ordinary form of indorsee against drawer. Prest r. 

Vanarsdalen, 6 Halsted’s Rep. 194. 

A note once paid, ceases to be negotiable, and remedies lie only between the then existing par- 
ties. Therefore, if an indorsee pay a note on its being dishonoured by the maker, he cannot by 
a subsequent transfer enable a subsequent indorsee to maintain an action on it against a prior in- 
dorser. Blake v. Bewail, 3 Mass. Rep. 556. Cochran c. Wheeler, 7 N. Hainp. 202. £ BoyJ- 
(on r. Greene, 8 Mass. Rep. 465. But such assignee may maintain an action upon it in the name 
of the indorsee, who transferred the note to him. Boylton v. Greene. See Robertson & Co. r. 

Williams, 5 Munf. Rep. 381. 

A bill of exchange does not lose its negotiable character by being protested; but after protest, 
may be assigned, or transferred without assignment. 6 Munf. Rep. 38S. 

And where A. and B. indorsed a promissory note for the accommodation of the defendant, and 
on its being dishonoured by the defendant, paid, and took it up, and then delivered the note to B. 
alone, with the original indorsement thereon; it was held, that B. might maintain an action in hi* 
own name alone, as indorsee. Havens v. Huntington, 1 Cowen, 387. 

A. purchased a note of B., who indorsed it in blank before it became due. A. sold it to C. 
before due, who charged the indorser by demand and notice, &c., and after it was due, A. re- 
purchased it, and sola it to D. Held, that D. might maintain an action on the note against the 
indorser in bis own name. Williams v . Matthews, 3 Cowen, 252. 

And the case of Boylton v. Greene, was afterwards overruled in Massachusetts, and it was j 

held, that when a promissory note has been paid, or taken up by the last indorser, its nogotiabiL * 

ity h not destroyed, bat it may bo transferred by him to another, and the new indorsee may 
maintain an action in his own name against any of the prior parties. Guild v. Eager, 17 Mass. *, 

615. See Mead r. Small, 2 Greenl. 207. h 

rtrt l 1 
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or THE TRAKiFER 


[PART 1. 


Bills and 
Notes. 


. Qualified indortement to avoid per tonal 


ttthiy- ‘ 
Mode i of 
Transfer. 


«• James Atkins, 

«« tans recourt.' 

or , 


•* James Atkins, with intent only to trans- 
fer my interest, and not to be subject to any 
liability in case of non-acceptance or non-pay- 


ability 

meat.*’ 


5. Indortement in full or special . 

*« pay John Holloway, or order. 

44 James Atkins." 


6. Restrictive indortement in favour of in- 
dorter. 

•• Pay John Holloway for my use(a). 

4 * James Atkins.** 


or, 


•« Pay John Holloway for my account. 

“ James Atkins.*' 


7. Restrictive indortement in favour of 
indorsee or a particular perton only. 

" Pay to I. S. only. 

44 James Atkins.*' 


or, 

“ The within must be credited to A. B 
** James Atkins." 

8. Indortement of a foreign bill , doted, 
stating name of indorsee, and valid , and an 
besoio, and sans protft. 

“ Payee La Fayette freres, on ordre, vs- 
leur recue en argent, (or * an merchandises,* 
or * en compte.*) 

“ James Atkins.** 

“ A Londre, 

•• 18 Jain, A. D, 1881. 

An besoin cbez Messrs. , 

“ Roe , Paris 

“ Retonr son a ProU't. " 


The forms or modes of indorsing a bill or note depend on the law of'tbe 
place where such indorsement is made; and the foreign law as to the forms 
of indorsement prevails here(f). In France an indorsement must be in 
writing on the bill or note itself^ti), or an annexed paper called tin allonge } 
it should be dated (x), and not ante-dated (y ) ; should state the name of the 
indorsee(z); and an indorsement in blank is insufficient (a), though it may be 


(a) Pour moi paierez d tin tel, omitting ou 
a ton ordre; Pothier, pi. 89. 

(t) Trimbey v. Vigmcr, 1 Bing. N. C. 161, 
infra , nole (a). 

(«) 1 Pardess. 364. 

(x) Id. 849, 360, 865; Pailliet Man. 848; 
•ee infra, note (a). 

(y) 1 Pardess. 866; Pailliet Man. 848. 

(*) Id. ibid. See infra, next note. 

(a) 1 Pardess. 367; railliet Man. 848; and 
in the late case of Trimbey r. Vignier, 1 Bing. 
N. C. 151; S. C. 4 Moore & S, 695; 6 C. & 
P. 25, which was an action by the holder (an 
Englishman resident in England at the time of 
receiving the notes) against the maker of two 
promissory notes made in France, and indorsed 
there in blank, it was stated in evidenoe by a 
French advocate of twenty years’ practice, 
that the indorsement to the plaintiff being in 
blank, and not according to the formalities re- 
quired by the Cods de Commerce, Articles 
186, 137, 138, was invalid and passed no in- 
terest to the holder. These articles declare — 

Article 136. “La propri:te d’une lettre de 
change so transmet par la voie de 1’endosse- 
roent." 

Article 137. 44 L’endossement est dat.\ II 

•xprime la valeur fouraie. II enounce le nom 
de celni it I'ordre de qui il est passe." 

Article 138. 44 Si I'endossement n’est pas 

conforme aux dispositions de 1'article precedent, 
it n'op.re pas le transport; il n'est qu'une pro- 
curation." 

A verdict was thereupon taken for the de- 
fendant, and leave given to move to enter a 
verdict for the plaintiff. A rule nisi was ac- 
cordingly obtained, and the court directed that, 
before cause was shown, the opinion of French 


advocates should be taken upon this point, and 
also upon certain other points which, however, 
afterwards became unnecessary. 

The opinion procured by the plaintiff, as ftr 
as it related to the indorsement in blank, vrst 
as follows: — 

This circumstance was no obstacle to Mr. 
Trimbey '« right of action; for the 188th Arti- 
cle of the Code of Commerce thus exprewed: 
“ If the indorsement is not conformable to the 
requisition of the preceding article, it does not 
operate as a transfer of interest, bat only m « 
procuration," is only available on behalf of the 
party making the indorsement in blank atainat 
the immediate indorser under such indorse- 
ment. If, however, the holder under to in- 
dorsement in blank does not proceed against 
the party immediately indorsing to him, hot 
against the maker of the note, or against the 
parties who have made regular indorsements, 
neither the maker nor such parties can avail 
themselves of the provision of the 188th Article 
of the Code. l T pon this point the jury has been 
completely led into error. 

“ Blanchet." 

Paris, 21 May, 1883. 

The opinion procured by the defendant upon 
the same point was ns follows: — 

There ia no doubt that, according to the 
French law, an indorsement in blank is insuf- 
ficient to transmit regularly the property in a 
bill of exchange or promissory note. The Code 
de Commerce is precise on this point. Article 
137 says 44 The indorsement is dated: it ex- 
presses the value given for it and states the 
name of him to whose order it is passed.” The 
Article 138 adds, 44 If the indorsement is not 
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filled up by any one(&); and it should # state the value received(c), and be i. of the 
signed by the party himself, or by a person under a power of attorney (d). Tranaferof 
It is said that an indorsement in any other form does not transfer the interest 
in the bill, but operates merely as an authority to receive payment(e), and 
that an indorsement in blank may be disputed or countermanded by the prior 
indorsers, though not by the acceptor. But it is considered by some, that XraMfw. f 
such an irregular indorsement gives the indorsee the power of making an in- 
dorsement sufficient to pass the principal right of action against the acceptor, 
though not other collateral advantages(/). But other authors insist that it 
merely creates an agency to receive (g). 

In Great Britain and Ireland there is no legislativenrovision as to the form 
or requisites of an indorsement, (except in the case of bills under 5/. present- 
ly noticed,) and the modes of transfer depend on the terms of the instrument, 
as whether it be payable to the bearer , or the order of the drawee or payee; 
in the former case it is transferable by delivery , and in the latter by indorse- 
ment, which may be made either in blank, in full , conditional , or restric- 
tive (A). It has been considered, that in all cases, in order to complete for 
all purposes the legal transfer , and so to operate against an extent of the 
crown, a delivery of the instrument to the person for whose benefit it is trans- 
ferred, or to some person on his behalf, is essential (t). But in general be- 

i 

conformable to the preceding article, it does not which see ante , 167 to 169. 

operate as a transfer; it is only a procuration. " It was said by counsel in the coarse of tb* 

“ Vekvoot.’' argument for the defendant, that by the laws of 
Parts, 21 Oct. 1833. every European state except England, an in- 

dorsement in blank is prohibited. 

After argument and time taken to consider, ( b ) 1 Pardess. 367. 

the court nre judgment for the defendant. (c) 1 Pardess. 366; Puilliet Man. 843. 

Tindal, C. J. in delivering the judgment of the (d) 1 Pardess. 335. 

court said, ‘ 4 The promissory note was made (e) Id. Ibid ; see ante, 225, note (a). 

by the defendant in France; and it was indors- (/ ) See the opinion of Blanchet , ante, 225, 

ed in blank by the payee in that country, each note (a). 

of the parties, the maker and the payee, being (g) Pailiiet Man. 849, note 3. See Pothier, 
at the respective times of making and indorsing Traiti du Contrat de Change , Chapter S # 
the note domiciled in that coantry. The first No. 41; seo ante, 225, note (a). 
inquiry therefore is, whether this action could (A) Per Eyre, C. I. in Gibson v. Minet, 1 
have been maintained by the plaintiff against Hen. Bla. 605, (Chit. j. 479). “ Bills of ex- 
the defendant in the courts of law in France, change being of several kinds, the title to sue 
Upon this point of French law the opinions of upon any one bill of exchange in particular will 
the foreign advocates, which have been taken depend upon what kind of bill it is, and wheth- 
by consent since the trial of the cause, appear er the holder claims title to it as the original 
to be contradictory ; but as each of them founds payee, or as deriving from the original payee 
his opinion on the Codo de Commerce, Arti- or from the drawer; in the case of a bill drawn 
cles, 136, 137, and 138, we feel ourselves at payable to the drawer’s own order, who is in 
liberty to refer to the text of that Code, in or- the nature of an original payee, the title of an 
der to form our own judgment on that point; original payee is immediate and apparent on the 
and upon reference thereto, we think the Jan- face of the bill. The derivative title is a title 
guage of the Code is clear aad express, that an by assignment, a title which the common law 
uidorsetnent in blank, that is, without contain- does not acknowledge, but which exists only 
ing the date, the consideration paid, or the by the custom of merchants as it is by force of 
name of the party to whose order it is passed, the custom of merchants, that a bill of exchange 
does not operate as a transfer of the note; it is is assignable at all of necessity; the custom 
bat a procuration. Aad the language of the must direct how it shall be assigned, and in 
Code being general, and unrestricted by any respect of bills payable to order, the custom 
expressions which confine its operation to ques- has directed that the assignment should be made 
lions between the indorsee and the indorser of by a writing on the bill, called an indorsement, 
the note, we think, that if an action had been appointing the contents of that bill to be paid 
brought in any of the courts of law in France to some third person, and in respect of bills 

against the maker of the note, it would have drawn payable to bearer, that the assignment 

been held not to be maintainable in the namo should be constituted by delivery only.” And 
of the plaintiff, bat that be should have sued in sec post , 227, note ( x ). ] 

the name of the last indorser by procuration.” (*) The King v. Lampton, 5 Price, 428, i 

His Lordship then went into the law relative (Chit. j. 1016). Therefi. re, if after the indorse- j 

to the construction of foreign contracts, as to meat and before delivery to a partner or other i 

[i 

M 

N 


Digitized by LaOOQle 



OF THE THANtfFCR 


[FART I. 


226 a 

L Of the 
Tmn*f« r 
of BUto 
Mid Notes* 

6thly* 
Modes at 

Transfer. 

[ *227 ] 

When 
transfera- 
ble by De- 
livery. 


•ween private parties, if an indorsement has been completely made with in- 
tent to part with tl>e interest, the mere circumstance of the instrument having 
been left in “possession of the transferrer would not invalidate the transfer, 
and therefore, the allegation in pleading, that a person indorsed a bill to ano- 
ther, sufficiently imports a transfer of the entire legal and beneficial interest, 
without any allegation of (lelitenj(k). 

When a hill or note is by ihe terms of it payable to a certain person or 
bearer, it is transferable by mere delivery (/) (1) ; and where a bill is payable 
to the order of a fictitious person , it will operate against all parties aware of 
the circumstances as a bill payable to bearer, and v?\ \ be transferable by de- 
liver}' (m), in favour of any bond fide holder ignorant of the facts, but not 
otherwise (n). 


When / A bill payable to order of a certain person, or to that person or order, or 
transfer^ assigns, or to the drawer’s order, is transferable in the first instance only by 
Indorse^ J indorsement (o) ; and if the beneficial interest be transferred, but there has 
ment been no indorsement, the action must be brought in the name of the pajr- 
/*ee(p)(2). 

v It has been decided that an indorsement written in pencil is sufficient^); 
and if a bill or note be vested in the king he may transfer it by his sign tnan- 
tiHl(r). 


Indorse- No particular form of words is essential to an indorsement , the mere sig - 
roade h ° W na * ure °fthe party making it is in general sufficient(s); it is the most con- 
m cise mode of transferring an interest, or creating a contract, that could pos- 

sibly be invented (/); and although the very term indorsement seems to im- 
port a writing on the back of the bill or note itself, yet it is clearly estab- 
lished that it may be made on the face of the bill(ti), and numerous indorse- 
ments may be made on a separate paper called an allonge( 3). 


agent for the indorsee, the bill be taken nnder 
an extent against the indorser, the crown is 
entitled to the same. Id. ibid. 

( k ) Churchill r. Gardiner, 7 T. R. 596, 
(Chit. j. 605); Smith v. M’Clure, 5 East, 476, 
(Chit. j. 699); post , 23 6, note (o). 

(/) Ante t 226, note ( h ). 

(m) Gibson v. Minet, 1 H. Bla. 600, (Chit, 
j. 479); Ex parte Royal Burgh of Scotland, 
19 Vea 811, (Chit, j 927); anle t 226, n. (h). 

( 7i ) Hunter v. Jeffery, Peake Rep. Addenda, 
146, (Chit. j. 587); ante, 158, note (a). 

(o) AnUy 226, note (h ). 

( p ) Pearse r. Hirst, 10 Bar. & C. 122; 5 
Man. & Ry. 88, (Chit j. 1456) ; 3B.& P. 46. 

(q) Geary v. Physic, 5 B. & C. 334; 7 D. 


&. R. 653, (Chit. j. 1279). 

(r) Lambert v. Taylor, 4 Bar. & C. 1$S; • 
D. & R. 188, (Chit. j. 1248). 

(s) Hill v. Lewis, Holt, 117, (Chit j. 187); 
Pinckney v. Hall, Lord Raym. 176, (Chit j- 
194); East v. Essington, Ld. Raym. 810, 
(Chit. j. 222); 12 Mod. 194; Lambert v. 
Oakes, 12 Mod. 244, (Chit. j. 211); H od§» 
v. Stewart, 1 8alk. 125, (Chit j. 184); U®- 
berf v. Pack, 1 Salk- 128, (Chit j 211); L®- 
cas r. Haynes, 1 Salk. 130, (Chit j. 220). 

(t) 1 Pardess. 363, 364. 

(u) Per cur. in Yarborough v. Bank « 
England, 16 East, 12, (Chit. j. 861); Rex*. 
Bigg, 1 Stra. 18, (Chit j. 236). 


(1) «{ See Horton r. Blair, 2 Bai 545; Myers v. James, Idem, 647; Jackson r. Heatb, 1 

Bai. 365. )> • 

(2) A suit brought upon a note which is not negotiable, must be in the name of the payee, aw 

not of the assignee. Matlack r. Hendrickson, 1 Green’s Rep. 263. •{ So of a note payable to 

order and transferred by mere delivery, Marion v. M‘Rac, Rice’s Law Rep. 171. Davis v. Lane* 
8 N. Hamp. Ren. 224. 

(3) ^ An indorsement in these words: “ I indorse the within note to J. R. unconditionally/* 
means nothing more than that there should be no restriction, enlargement, or qualification of the 
endorser’s liability, beyond what was to be inferred from the mere fact of endorsement, and does 
not dispense with the necessity of proving due diligence by demand, and notice. Dowdf. Aaron, 
2 Hill, 531. 

But the mere assignment of an attorney's receipt of a note for collection, pending a suit by tbs 
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An indorsement which mentions the name of the person, in whose favour 
it is made, is called an indorsement in fully and an indorsement which does 
not, is called an indorsement in blank . After an indorsement in full, the in- 
dorser can only transfer his interest in the bill or note by his own indorse- 
ment in writing, but after an indorsement in blank, he may transfer by deliv- 
ery only, and so long as the indorsement continues in blank it makes the bill 
or note in effect payable to bearer(ar); and if the first indorsement on a bill 
or note be made in blank, # it will be assignable afterwards by mere delivery, 
notwithstanding subsequent indorsements in full having been made thereon(y), 
unless in the cases presently noticed of restrictive indorsements^). 


I. Of the 
Transfer 
of Bills 
and Notes. 

5thly. 
Modes of 
Transfer. 

In Full or 
in Blank.' 

[ *228 J 


When a bill or note is payable to the order of the drawer, or of a third ^j”j® f 
person as payee therein named, the name of such drawer or payee must ap - dorsermust 
pear in the first indorsement, whether such indorsement be intended to con- appear in 
vey to the indorsee the absolute property in the bill or note, or merely to 
enable him to receive payment thereof, as agent of such indorser(a)(J). 

An indorsement made upon a bill or note thus, “ I give this note to A.” 
is a testamentary indorsement, and may be proved(6). But the mere cir- 
cumstance of the payee putting a number or any private mark on a bill or 
note will not be equivalent to an indorsement (c). So where a party 
promised to indorse a bill, and upon the faith of such promise a stranger 
wrote an indorsement in the name of party, it was considered that such in- 
dorsement was invalid (d). 


An indorsement by one of several partners in the partnership name will 
be sufficient, if the partnership be proved, whereupon an authority may be ner * 
implied (e) ; and a transfer in the name of one partner alone will pass the part- 
nership interest, and also charge all the partners, if it be proved that it has 
been the practice of the firm to indorse for them in the name of one onl y(/). 

So If one partner transfer in the name formerly used by the partnership^). 


{x) Peacock v. Rhodes, Doug. 633, (Chit, 
j. 408). A bill was drawn by the defendant, 
payable to Ingham or order. Ingham indorsed 
it in blank, after which it was stolen; the 
plaintiff took it bonb fide , and paid a valuable 
consideration for it, and acceptance and pay- 
ment being refused, gave notice to the defend- 
ant, and brought this action. A case was re- 
served for the opinion of the court, and it was 
contended that this bill was not to be consider- 
ed as payable to the bearer, and the plaintiff 
had no better right upon it than the person of 
whom be took it; but the court said there was 
no difference between a note indorsed in blank , 
and one payable to bearer , and the plaintiff 
had judgment. Francis v. Mott, at N. P. be- 
fore Lord Mansfield, cited Doug. 612, was a 
similar case, and the Attorney General, who 
was for the defendant, after attempting unsuc- 
cessfully to show that the plaintiff* knew the 


bill was obtained unfairly, gave up the cause. 

(y) Smith r. Clarke, Peake, 225, (Chit, j, 
529); post, 230, note ( a ). 

(z) Post , 232. 

(a) Barlow v. Bishop, 1 East, 432; 3 Esp. 
266, (Chit. j. 637). 

(b) Per Lord Chancellor, in Chaworth r. 
Beech, 4 Ves. 585, (Chit. j. 616); but see 
ante, 74, as to Gifts. 

(c) Fenn v. Harrison, 3 T. R. 757, (Chit. j. 
463, 467) ; Ex parte Shuttleworth, 8 Ves. 868, 
(Chit. j. 5S3). 

(d) Moxon v. Pulling, 4 Campb'. 51, (Chit, 
j. 914). 

(e) Ante , 57. 

(/) South Carolina Bank r. Case, 8 Bar & 
Cres. 436; ante, 57, 58. 

(g) Williamson r. Johnson, 1 B. & C. 146; 
2D. & R. 28 1 , (Chit. j. 1163J. See post , 
220 (29). 


indorsee against the maker, does not operate as an endorsement of the note to bearer. Dickson 
v. Cunningham, 1 Martin & Yerg 203 

A note transferred by the payee to a bank and endorsed by the cashier, thus: “ P. II. F., 
Cashier,” was held well endorsed; and, it seems, that in an action by the second indorsees against 
the payee, the plaintiffs may in such case, if the endorsement is not sufficiently certain, prefix the 
name of the bank thereto. Folger v. Chase, 18 Pick. 63. An indorsement on a slip of paper 
attached to the note, held sufficient. Id. 

(1) Where the maker of a note promises to pay A. to the order of B. Sr C ., and B. & C. in- 
dorse the note, an action may be maintained against them by A. upon such indorsement. Willis 
v. Green, 10 Wend. Rep. 516. 
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Transfer of 
Bills an<l 
Notes. 

5tb!y. 
Modes of 
Transfer. 

By Agent, 


[•229 


OF THE TRANSFER [PART I. 

When the instrument is payable to tbe order of several persous not in part- 
nership, all must separately sign their names as mdorsers(A)(l). 

We have already seen that a bill of exchange may be drawn by an agent, so 
also it may be indorsed by a person acting in that capacity; in which case 
he should expressly indorse as agent, as “ A. B. agent for E. F.” or“E. 
F. per proc. A. B.” or write the name of his principal, otherwise the in- 
dorsement would be inoperative (t)(2). In the negotiation of bills, it fre- 
quently happens that parties who are employed merely as agents are obliged 
to indorse them for the purpose of transmitting them to their principals(3) f 
and if such indorsement be written unconditionally, the agent, though behave 
no interest whatever in the transaction, may be liable to pay the amount of 
the bill(fc); and, therefore, to exempt themselves from responsibility, it is ne- 
cessary in such case to specify in the indorsement, that he makes it without 
intending to incur personal responsibility for the payment, which may be ef- 
fected by adding the words, 44 sans recours ” or, 44 w ithout recourse to me,” 
or, 44 I indorse this bill to pass the interest, but I will not be liable to any 
] proceeding against me as iudorser,” either of which expressions Svill operate 
as a qualified indorsement, and gives notice to subsequent parties taking the 
bill that the indorser is acting only as an agent, or at least is not to be su- 
ed^) (4). It seems that an agent indorsing a bill, without showing on tbe 
face of it he acted as such, w ould be personally liable to the indorsee, though 
the latter knew the indorsement w as made in the character of agent(m). 


(h) Carvick r. Vickery, Doug. 653, (Chit j. 
410); ante , 57, 59. 

(t) Barlow v. Bishop, 1 East, 432; 3 Esp. 
266, (Chit. j. 637); anil, 32, 33. 

( k ) La Feuvre r. Lloyd, 5 Taunt. 749, 
(Chit. j. 915); ante , 33, 34; but see ante, 35, 
n. (i). 

(/) Goupy v. Harden, 7 Taunt. 159, 162, 


163, (Chit j. 971); post , 235, n. (a); we Ea- 
ton v. Bell, 5 Barn. & Aid 34, (Chit. j. 1115); 
ante, 84; see forms, ante, 225; 1 Pardess. 372. 

( wi) Lead bitter v. Furrow, 5 Maule & 8. 345, 
(Chit. j. 970); ante , 33, note (a); and see So- 
werby r. Butcher, 2 C. & M. 36S; 4 Tyr. 320, 
S. C.; but see ante, 85, note(i). 


(1) ^ A negotiable note payable to three persons may be legally transferred by an indorsement 
by two of them to the third payee and a stranger; and if this were doubtful, the forther indorse- 
ment by the third payee to the stranger will deary pass the property to him. Goddard r. Lyroaa, 
14 Pick. 268. )> 

One of several joint holders of a bill of exchange may transfer the whole interest by hb in- 
dorsement Snelling r. Boyd, 5 Monroe’s Rep. 173. 

(2) The directors of a bank have power to authorise one of their number to transfer any notes 
given to the bank; and a blank indorsement by the person so authorized, signed with his name m 
attorney, will be a good transfer of such notes. Northampton Bank r. Pepoon, 1 1 Mass. Rep. 233. 

Where the maker of a promissory note indorsed the same for his own benefit in the payee's 
name, by virtue of a parol authority for that purpose communicated to him by the payee, it was 
held to be well indorsed, and that tbe payee was liable upon such indorsement, in tbe some man- 
ner as if it had been made by himself, with his own hand. Turnbull, &c. t>. Trout, 1 Hill’s 
Rep. 336. 

It is not necessary that the authority by which one person executes a written agreement for an- 
other and in hit name, should he in writing also; although such written agreement may not be 
for the benefit of the party bound by it. Ibid. 

The subsequent assent of the defendant to the indorsement, is a waiver, it seems , of any ex- 
ception which might otherwise be taken to the sufficiency of the authority by which the note was 
indorsed. Ibid. 347. 

An executor appointed under the laws of another state, cannot indorse a promissory note pay- 
able to bis testator by a citizen of this state, so as to give tbe indorsee a right of action here m 
his own name. Stearns v. Burnham, 5 Greenleaf 's Rep- 261. 

And this objection, though in disability of the plaintiff, may he taken under tbe general wane, 
in an action by the indorsee against tbe maker of the note. Ibid. 

(3) ^ Where a bill is sent to an agent, for collection, and merely for that purpose is endorsed 
in full, on the bill being returned to the owner protested, he may strike out the indorsement and 
bring an action in his own name. A re-indorsement from tbe agent is not necessary in such a 
cag®.. Caotauque Co. Bank. r. Davis, 21 Wend. 684. }• 

(4) Aaanmpsit lies by assignee of note, assigned without recourse, if assignor made fiaudalent 
representations as to solvency of maker. Harton r. Seales, l Minor's Alabama Rep. 166* 
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In the case of bills under five pounds, the indorsement must be attested I. Of the 
by a subscribing witness , and must mention the name and place of abode of 
the indorsee, and bear date at or befQre the making thereof ; in short, it Notej 1 
must be made in the form prescribed in the schedule to the statute 17 Geo. 

3, c. 30, s. 1, which regulates these indorsements (n). Modes of 

Transfer. 

Where the residence of the indorser of a bill is not well known in the When In- 
commercial world, it would be advisable for him in all cases to mention in 
his indorsement the name of the place where he resides, so that the holder ™*ne$sed. 
may without delay be enabled to give him notice of the dishonour of the wbenadl 
bill(o). visable to 

state Resi- 

An indorsement in blank is by far the most common, and is made by the indorae°n 
mere writing of the indorser's name on the back of the bill , without any j n d orte . 
mention of the name of the person in whose favour the indorsement is made, ment in 
and is sufficient to transfer the right of action to any bona fide holder, and blank. 
so long as it continues in blank makes the bill or note payable to bear er(p) Its effect. 
(1), and it conveys a joint right of action to as many as agree in jointly su- 
ing on the bill, whether they be or not in partnership^). It has been said 
that such an indorsement does not transfer the property and interest in the 
bill to the indorsee without some further act (r) ; but that it gives him, as 
well as any other person to whom it is afterwards transferred, the power of 
constituting himself assignee of the beneficial interest in the bill by filling it 
up payable to himself, (as by writing over the indorser’s name, u pay the 
contents,”) which he may do even at the time of trial($), and this seems to 
be still the French law(f). But in this country it is now settled that such an 
indorsement in itself constitutes a complete and perfect transfer of the in- 
terest in the bill, and *wiihout the addition of any other words will vest the [ *230 ] 
right of action and all other rights in the transferree and subsequent holders, 
though if the transferree were a mere agent his principal may interfere; 


(n) See the general law in France, Poth. 
Traite da Contrat de Change, part i. chap. 8, 
nam. 180; and see Pordessos, 1 tom. 304 to 
379, to the same effect. 

(o) Bui. Ni. Pri. 276; see Walter v. Haynes, 
Ry. & Mood. 149, (Chit. j. 1227); and Mann 
v. Moors, id. 249, (Chit. j. 1260); Clarke v. 
Sharpe, 3 M. & W. 166; ante , 147, 148; and 
post, Ch. X. s. i. as to the Mode of giving JVo- 
tice of Mon- Payment. 

(p) Peacock v . Rhodes, Dougl. 638, (Chit, 
j- 408); ante , 227, note(x); Newsome v. 
Thornton, 6 East, 21, 22. 

(q) Per Lord Ellenborough, in Ord r. Portal, 
3 Campb. 240, (Chit. j. 861); and see Attwood 
v. Rattenbory, 6 Moore, 579, (Chit. j. 1131); 
Rordanz v. Leach, 1 Stark. R. 446, (Chit- j. 
907); post , 241. 


(r) Clark v. Pigot, 1 Salk. 126; 12 Mod. 
192, (Chit. j. 206); Lambert v. Pack, 1 8alk. 
128, (Chit. j. 211); Lucas r. Haynes, id. 180, 
(Chit. j. 220); Lambert r. Oakes, 12 Mod. 244; 
Ld. Raym. 443, (Chit. j. 211); Vin. Ab. tit. 
Bills of Exchange , H. 6; Bui. N. P. 275. 

(s) Theed r. Lovel, 2 Stra. 1108, (Chit j. 
209); Lambert r. Oakes, 12 Mod- 244; Ld. 
Raym. 448, (Chit j. 211); Lambert v. Pack, 
1 Salk. 127, (Chit j. 211); Lucas v. Haynes, 
id. 180, (Chit. j. 220); Dehers v. Harriot, 1 
Show. 163, (Chit j. 485); Moore v. Manning, 
Corny ns, 811, (Chit j. 243); Lucas v. Marsh, 
Barnes, 453, (Chit j. 317); Vin. Ab. tit. Bills 
of Exchange , H. 8; Bui. N. P. 275, 278. 

(1) Ante , 225; and see Pardess. 875; Trim- 
bey v. Vignier, 1 Bing. N. C. 151; ante , 225, 
note (a). 


(1) Where a note is payable to bearer, or indorsed in blank, an action on it may be maintain- 
ed in the name of any person, without the plaintiff’s being required to show that he has an inter- 
est in it, unless he possesses the note under suspicious circumstances. If any question as to mala 
fide possessio arise, that is a matter of fact to be raised by the defendant and submitted to a jury. 
Ogilby v. Wallace, 2 Hall's Rep. 553. 

Where therefore in an action upon a promissory note, payable to order and indorsed in blank, 
the plaintiff upon the record was a fictitious person, and the judge for that reason nonsuited jiim 
at the trial, although the note appeared to be the property of a real party whose name was dis- 
closed; the court directed the nonsuit to be set aside, that the questions of fact connected with 
the possession and prosecution of the note, might be submitted to a jury. Ibid. 
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and a blank indorsement is now considered as prim4 facie a transfer of the in* 
interest until the contrary be established by showing that it was a mere 
deposit(u)(l). A blank indorsement may be converted into a special one 
by the holder’s inserting above it the words, u pay the contents to A. B.;” 
but such holder by writing Chose words, and transferring the bill to the parly 
named in the indorsement, without writing his own name as an indorser, will * 
not be liable on the bill(x). If the indorsee fill up the blank indorsement, 
and make it payable to himself, it is said that the action cannot be brought in 
the name of the indorser, which otherwise it may be(t/). 


(u) Ex parte Twogood, 19 Ves. 229, 232, 
(Chit. j. 871). 

(x) Vincent and others t. Horlock and others, 

1 Campb. 442, (Chit. j. 757). Declaration 
against defendants as indorsers of bill drawn by 
Jacks payable to his own order, indorsed by him 
to defendants, and by them to plaintiffs. The 
fact was, that Jacks, the drawer and payee of 
the bill, indorsed it in blank to Horlock and Co., 
and that Caleb Jones, one of the partners in 
that house, wrote over Jacks’ signature 4 ‘ pay 
the contents to Vincent and Co.” without sign- 
ing his own name or that of his firm. Ixrrd El- 
leuborough — 11 1 am clearly of opinion, that this 
is not an indorsement by the defendants, for 
such a purpose the name of the party must ap- 
pear written, with intent to indorse. We see 
these words, ‘ pay the contents to such a one,’ 
written over a blank indorsement every day, 
without any thought of contracting an obligation, 
and no obligation is thereby contracted. When 
a bill is indorsed by the payee in blank, a pow- 
er is given to the indorsee of specially appoint- 
ing the payment to he made to a particular in- 
dividual, and what he does in the exercise of 
this power is only expressio eorum qua tacite 
insunt. This is a sufficient indorsement to the 
plaintiffs, but not by the defendants V Plaintiffs 
nonsuited. See also Ex parte Isbester, 1 Rose, 
20, S. P. 

( y ) A full or special indorsement contains in 
itself a transfer of the interest in the bill to the 
person named in such indorsement, Poth. Traite 
du Contrat de Change, part 1, chap. 2, s. 23, 
24. But a bare indorsement, without other 
words purporting an assignment, does not work 
an alteration oi the property. Per cur. Lucas 
v. Haynes, Salk. 130, (Chit. j. 220). 

Clark v. Pigot, 12 Mod. 193; l Salk. 126, 
(Chit. j. 206). Clark having a bill of exchange 
payable to him or order, put his name ujton it , 


leaving a vacant space above , and sent it lo J. 
S. his friend, who got it accepted; but tbe mo- 
ney not being paid, Clark brought assumpsit 
against the acceptor; and it was objected that 
tbe action should have been brought by J. 8. 
But per Holt, C. J. — “ J- S. had it in bis power 
to act either as servant or assignee. If be had 
filled up the blank space, making the bill paya- 
ble to him, as be might have done if he would, 
that would have witnessed his election to have 
received it as indorsee. The property of the 
hill would have been transferred to him, and he 
only could hare maintained tkiructionagaijut 
the acceptor; but since he has not filled up the 
blank space, his intention is presumed to act as 
servant only to Clark, whose name was pot 
there; that on payment thereof, a receipt for 
the money might be written over his name, and 
therefore the action is maintainable by Clark.” 

F rom the foregoing case it appears that a blank 
indorsement is an equivocal act, and that it is 
in the power of the party to whom the bill is 
delivered to make what use of it he please of 
such an indorsement. He may either uSfe it 
as an acquittance to discharge the bill, or as an 
assignment to c harge the indorser; Selw. Ni. 
Pri. 9th edit. 342, 343. 

44 Promissory notes and bills of exchange are 
frequently indorsed in this maimer 4 pay tht 
money to my use/ in order to prevent their be- 
ing filled up with such an indorsement as passes 
the interest.” Per Lord Ilardwicke, Chan, 
in Snee r Prescott, 1 Atk. 249. 

44 A bill, though once negotiable, is certainly 
capable of being restrained. I remember th» 
being determined on argument. A blank in- 
dorsement makes the bill payable to bearer; 
but by a special indorsement the bolder may 
stop the negotiability.” Per Lord Mansfield, 
C. J. Archer r. Bank of England, Poogb 
659. 


(1) The holder of a negotiable note by blank indorsement, may maintain a suit on it without 
filling up the same to himself. Griffom r. Jacobs, 2 Miller’s Louis. Rep. 192. 

A blank indorsement by A., of the promissory note of B., payable to C. or order, does not im- 
ply a valuable consideration from C to A , and an engagement by A., that B. was of ability to 
pay, and should pay such note. Wylie r. Lewis, 7 Conn. Rep. 301. 

A blank indorsement of a bill passes all the interest therein to tbe indorsees in succession, dis- 
charged of nil obligations which do not appear on the face of the bill. Wilkinson r. Nicklin, 2 
Doll. Rep. 296. Where a negotiable note is indorsed in blank, the bolder may fill it up with 
any name he pleases, and the person whose name is inserted will bo deemed rightfully intitled to 
aue. Tyler r. Binney, 7 Mass. Rep. 479. Lovell r. Everton, 11 John. Rep, 52. See Norris p* 
Badger," 6 Cowen, 449- Dugan r. United States, 3 Wheat. 173, 183. 

A bill of exchange payable to the order of the drawer, and not endorsed, may be assigned ft* 
value, by delivery only; and an action will lie ag&iosttbe acceptor for the benefit of the assignee 
in tbe name of the drawer, as on a bill payable to himself. Titcomb r. Thomas, 5 Greenl. 2S2. 
And if in fact the indorsee has no interest, be will be deemed a trustee for tbe benefit of partis* 
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A blank indorsement makes a bill transferable by the indorsee and every I Of the 
subsequent bolder by mere delivery(z); and when the first indorsement has 
been in blank, the bill or note, as against the payee, the drawer, and acceptor, Note ^ 
is afterwards assignable by mere delivery, notwithstanding it may have upon 
it subsequent indorsements in full, because a holder, by delivery, may decfare ^ 
and recover as the indorsee of the payee, and strike out all the subsequent Transfer, 
indorsements, whether special or not(o)(l). Nor will an irregularity in the 
„ indorsement subsequent # to that of the plaintiff, as by mis-spelling the name [ *231 ] 
of one of the parties to whom the plaintiff as indorsee had specially indorsed 
the bill, prevent the plaintiff, as such indorsee, from suing his immediate in- 
dorser, provided the bill has been regularly presented and due notice of dis- 
honour given(i). But it should seem, that if there be a subsequent restrictive 
indorsement upon the instrument, any person taking it receives it subject to 
its terms (c). 

Such being the effect of a first indorsement in blank , it has been observed, 

(s) Peacock v. Rhodes, Pougl 683, (Chit holder that the bill has been appropriated to the 
j. 408); Bayl. 6th ed. 123, n. 12, ante , 227, use of the special indorsees only? 
n. (x). Clutters v. Bell, 4 Ksp. Rep. 120, (Chit j. 

(a) Smith r. Clarke, Peake R. 226; 1 Esp. 636). The declaration stated that a bill was 
R. 180, (Chit j. 629); Anonymous, 12 Mod. drawn payable to Curry, by him indorsed tode- 
345, 8. P. (Chit. j. 212). A bill was indorsed /cedant, and by the defendant to the plainti/L 
in blank by the payee, and after some other in- There were in fact several intermediate lndorso- 
dorsements was indorsed to Jackson or order, ments between Curry and the defendant, which 
Jackson sent it to Muir and Atkinson, but did were omitted in the declaration, and it wnscon- 
not indorse it, and Muir and Atkinson discount- tended that the plaintiff* should have either de- 
ed it with the plaintiffs; the plaintiff* struck oat dared as the immediate indorsee of the payee, 
all the indorsements except the first, which con- or have stated all the indorsements. But Loni 
tinned in blank. This was an action against Ellenborough overruled the objection. Soe also 
the acceptor, and it was objected thatthe plain- Waynbam v. Bend, 1 Camp. 175, (Chit. j. 
tiffs could not recover, without an indorsement 746); and Critchlow r. Parry, 2 Camp. 182, 
by Jackson, but Lord Kenyon held otherwise, (Chit. j. 774). 

and the plaintiffs recovered. The plaintiffs nf- (£) Leonard r. Wilson, 2 C. & M. 639; 4 
terwards proved that Jackson desired Muir and Tyr. 415, S. C. post , 236, note (t). 

Atkinson to discount this bill, but Lord Kenyon (c) See Sigourney v. Lloyd, 8 Bar. fe G. 
thought the plaintiff ’s case made out without 622; 5 Bing. 525; 3 Younge & J. 220, (Chit, 
this evidence. Queere* why is not such special j. 1412); post , 232, note (n), and 233, note 
indorsement to be considered as notice to any ( p). 


having the legal interest. The interest of one of several joint assignees of such bill may be trans- 
ferred to the others by delivery of the bill, and payment by them of his share of the money due 
upon it. Id. Ibid. Aod where a person fairly and without fraud becomes possessed of a nego- 
tiable note indorsed in blank, it has been bold that he may maintain an action thereon, although, 
it has not been legally transferred to him. Little v. O’Brien, 9 Mass. Rep. 423. Bowman r. 
Wood, 15 Mass. Rep. 534. 

And the right to strike out a special as well as a general indorsement on a note has been re- 
cognized in Pennsylvania. Morris r. Foreman, 1 Dull. Rep. 193; and see Thomson v. Robert- 
son, 4 John. Rep. 27. 

Where a bill is indorsed aod sent to an agent to collect, although the indorsement be general, 
yet the principal may at any time countermand the authority, and thereby prevent the agent 
from a recovery against the acceptor. Barker v. Prentiss, 6 Mass. Rep. 430. But it will be 
otherwise if the agent has a lien. Ibid. 

Where the holder of a note indorsed in blank fills up the blank by directing payment to be 
made to another merely for collection, and the agent returns the note unpaid to the holder, be 
may strike out the transfer and make the note payable to himself. Bank of Utica r. Smith, 18 
Johns. 230. 

•{ A bill with an endorsement in blank, becomes the property of any one to whom it is trans- 
ferred by delivery, and the party to whom the bill is delivered and each subsequent bolder may 
unite an assignment to himself or any other person over the signature of tho indorser in blank. 
And the holder of any bill so endorsed in blank may sue the same in his own name. Cope a. 
Daniel, 9 Dana, 415. See also U. S* Bank v. Hammond, 2 Rev. 416; M* Donald v . Bailey, 14 
Maine, 101. Denton v. Duplessis, 12 Louis. Rep. 83; Mourain r. Devall, id. 93; Kenoon r. 
M’Rea, 7 Port. 175. And the words “ eventually accountable” immediately preceding the 
name of the endorser, do not restrict or qualify the transfer. M ’Donald v. Bailey, ut supra, y 
( 1 ) <{ Gorden v. Nelson, 16 Louis. Rep. 321; Haie v. Bailey, Id. 213; Bullock u. Nally, 12 
Id. 619; Wood v. M’CJaurin, 2 Rev. 377; Banks v. Rander, 13 Louis. Rep 274- }• 
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1. Of the that it is advisable for the indorsee in some case3 to fill it up so as to make 
Trmnrferof ft an indorsement in full, or to insert restrictive words, m order to avoid the 
Note*" 1 ^sk w ^ ,c ^ ina y run ’ * n case bill be * ost ’ °f lXs 5 etlm 6 mt0 d 16 bands 
of a bond fide holder (d) (1); or of its being fraudulently pledged ordispos- 
ed of (e). When bills, &c. are deposited in n banker’s bands, and entered 
Transfer, short in his books, or are in his possession, in case he becomes bankrupt, 
his assignees will not be entitled thereto, though such deposit enables the 
banker to pass the interest to a third person taking it bond fide for a valua- 
ble consideration^). 


Special or An indorsement in full , or special indorsement , is so called because the 
in Full. indorser not only writes his name, or that of his firm, but expresses therein 
in whose favour the indorsement is made, as, 44 pay the contents to Mr. A. 
B.” * This indorsement, it is said, contains in itself a complete, regular, 
and legal transfer of the interest in the bill to the person named in the in- 
dorsement^), and makes the bill transferable in the next instance only by 
the indorsement of A. B.(&) ; though afterwards, if A. B. make a blank in- 
dorsement (»), it is transferable by delivery as well as by indorsement. As 
the negotiability of a bill, originally transferable, can only be restrained by 
express restrictive words, the words 44 or order” need not be inserted in a 
full or any indorsement, to give the bill a subsequent negotiable quality (I:)* 

(d) Beawes, pi. 178. payment to be to B. or order, and upon produe* 

(«) Treuttel v. Barandon, 8 Taunt. 100. mi the bill in evidence, it appeared to be psy- 
(/) Zinck v. Walker, 2 Bla. Rep. 1156; able to A. or order, bat the indorsement was in 
Bolton v. Puller, 1 Bo*. & Pul. 547; Hallie v . these words, “ Pay the contents to B. M and 
Smith, id. 566; Collins v. Martin, id. 648; therefore it was objected that the indorsement 
Giles v. Perkins, 9 East, 12 ; Carstairs t?. Bates, not being to order did not agree with the plain* 

3 Campb. 301; Treuttel v. Barandon, 8 Taunt. tiff*s declaration; but upon consideration the 
100; 1 Moore, 543, (Chit j. 1002); Thomp- whole court were of opinion that it was weR 
son v. Giles, 2 Bar. & Cress. 422); 3 Dow. enough, that being the legal import of the io- 
& Ry. 733, (Chit. j. 1190); and see post , dorse moot, and that the plaintiff might upon 
Part II. Ch. VIII. s. vi. — Bankruptcy. this have indorsed it over to another, who would 

(g) Poth. pi. 22, 28, 24. The French law be the proper order of the first indorser, 
is so; ante , 225. Edie r. East India Company, 2 Burr. 1316; 

(A) Potts v. Reed, 6 Esp. Rep. 57, (Chit j. and 1 Bla. R. 295, (Chit. j. 369). Where a 
731); pott t 233, note (q)\ and see the cases foreign bill of exchange was drawn by A, ouB. 
infra , note ( k ). payable to C. or order, and accepted by B-, and 

(t) In France there can be no blank indorse- C. indorsed it to D. without adding the words 
ment, at least such indorsement will only ope- «« or order,” and D. afterwards indorsed it toR 
rate as a procuration; ante , 225, note (a). who brought an action against B. the acceptor, 
(k) Moor v. Manning, Com. Rep. 811, (Chit for non-payment, evidence having been addue- 
j. 243); 1 Selw. 844, 9th Edit. A note was ed at the trial, of the usage of merchants with 
drawn by the defendant, payable to Statham or respect to indorsements of bills payable to or- 
order, Statham indorsed it to Witherhead, but der, where the words •• or order” were omitted 
did not add “ or to his order,” Witherhead in- in the indorsement, which evidence was contri- 
dorsed it to the plaintiff The defendant con- dictory, some merchants declaring that the 
tended that there was no express words to an- omission did not make any difference, others 
thorize Witherhead to assign it, he had no such that it restrained the negotiability of the hill, 
power; but the whole court resolved that as the and made it payable to the indorsee only, the 
bill was at first assignable by Statham, as being jury found a verdict for the defendant On a 
payable to him or order, and all Statham’s in- motion for a new trial, on the ground that evi* 
terest was transferred to Witherhead, the right dence of the usage ought not to have been ah 
of assigning it was transferred also, and the lowed, that the custom of merchants was part 
plaintiff had judgment. of the law of England, and that the law « 

Acheson v. Fountain, 1 Strn. 557; Select England was fully settled on this point, the 
Cases, 126, (Chit. j. 252). Upon a case made court were unanimous that a new trial ou^bt te 
at JVtsi Priuty coram Pratt, C. J. it appeared be granted, and Lord Mansfield, C. J. **td ba 
that the plaintiff had declared on an indorse- was clear the evidence ought not to have been 
ment made by A. whereby he appointed the admitted, for the law was fully settled in the 


(1) i P teems that a bona fide holder may, in all cates, write a bill of exchange over the 
name of the indorser, or fill up the blank in any form consistent with the intent of the parties 
pten *. Hill, 17 Wend. 214. }> 
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If a bill be indorsed “ pay to the order of A. B.” he *may himself sue upon I. Of the 
it, and this without averring that he made no order(/)(l). ° f 

Notes. 

The payee or indorsee having the absolute property in the bill, and the 6tW 
right of disposing thereof, has the power of limiting the payment to whom he Mode* of 
4>Ieases(m); and consequently he may make a restrictive indorsement; thus Transfer, 
he may stop the currency of the bill, by giving a bare authority to receive Restrictive 
the money, as by an indorsement requesting the drawee to “ pay to A. for 
my use,” or “ to A. B. or order , for my use,” or u to /. S. only,” or for the nee of 
“ my account ,” or u the within must be credited to A. B” which modes pre- a particular 
vent a blank indorsement from being filled up by the indorsee, so as to con- pftrt / on, y. 
vey any interest in the bill to himself (n), and from making a trausfer of the 


ease of Moor v. Manning, and Achesoo r. 
Fountain, (tuft a). The other judges concur- 
red, and Denison, J. said that there was not 
any instance of a restrictive limitation, where a 
bill was originally made payable to A. or or- 
der; that he had never heard of an indorse- 
ment to A. only, and that in general the indorse- 
ment followed the nature of the thing indorsed. 
And see per Tinda), C. J. in Cunliffe r. White- 
head, 8 Bing. N. C. 823; 5 Scott, 31, S. C. 

(/) Fisher v . Pomfret, Qorth. 403, (Chit. j. 
203). 

(at) Edie v. East India Company, 2 Burr. 
1218, supra , note (A). 

(n) Sigourney v. Lloyd, 8 B. & C. 622; 2 
M. & Ry. 58, S. C., affirmed on error in Ex- 
chequer Chamber, 5 Bingh. 525; 3 Younge & 

J. 220, (Chit j. 1412); post , 233, note (p). 
Per Wilmot, J. in Edie v. East India Compa- 
ny, 2 Burr. 1227; Bla. Rep. 299, (Chit. j. 
358); Treottel r. Sarandon, 8 Taunt. 100; 1 
Moor.e 543, (Chit j. 1002); and per Lord 
Hardvvicke, in Snee v . Prescott, 1 Aik. 249: 

“ Bills and notes are frequently indorsed in this 
manner, 4 pray pay the money to my use,' in 
order to prevent their being filled up with snch 
an indorsement as passes the interest.** And 
see Poth. pi. 89, 90. 

Archer v. Bank of England, Dougl. 615, 637. 

A bill was drawn by the plaintiffs upon Claus 


Ileide and Co. payable to Jens Masstue or 
order. Msestue indorsed it to this effect, 
4 the within must be credited to Captain M. 
L. Dahl , value in account , Christiana , 17/A 
Jan. 1778, Jens Mastue," and sent it to Claus 
Heide and Co. who credited DabI for the 
amount, and gave notice to DabI and the plain- 
tiffs that they had done so; an indorsement by 
Dahl was afterwards forged upon the bill, and 
the Bank discounted it. Claus Heide and Co. 
having become insolvent, Fulgberg paid it for 
the honour of the plaintiffs, and upon toe ground 
that the indorsement had restrained the negotia- 
bility of the bill, they brought an action for money 
had and received against the Bank; Lord Maoa- 
field directed a nonsuit, but upon a role to show 
cause why there should not be a new trial, and 
cause shown. Lord Mansfield, Willes and Ash- 
hurst, Justices, thought the indorsement restric- 
tive, and that Dahl himself could not have in- 
dorsed it, and that the plaintiffs were entitled 
to recover; but Buffer, J. thought otherwise; 
upon which Lord Mansfield said, the whole 
turned on the question, whether the bill contin- 
ued negotiable, and if they altered their opinion 
they would mention the case again; but it nev- 
er was mentioned aAerwards, and upon a new 
trial, Lord Mansfield directed the jury to find 
for the plaintiffi, which they did. 


(1) The same doctrines have been recognized in the United States. A negotiable noteindor*- 
ed in blank, or by a direction to pay the contents to A., omitting the words 4 » or order,** is fur- 
ther negotiable by the holder under such indorsement, but an indorsement 44 pay the contents to 
my use,** or 44 to the use of a third person,** or 44 carry this bill to the credit of a third person,** 
is not an assignment of the security, but is only an authority to pay the money agreeably to the 
direction of the indorsement. But as to an indorsement 44 pay the contents to A. B. only," 
whether it is only an authority to A. B. to receive the money for the use of the indorser or for 
his own use, if made for value received, or whether in this last case the restriction is not void, 
and A. B. may further negotiate it, seems not to he settled. If the property be vested in A. B. 
perhaps he will hold it with its negotiable quality notwithstanding the restriction. Per curiam. 
Rice v. Steames, 3 Mass. Rep. 225. Wilson v. Holmes, 5 Mass. Rep. 543. But an indorse- 
ment 44 to pay to A. or order at his own risk,” does not restrain the negotiability of the note. 
Ibid. Russell v. Ball, 2 John. Rep. 60. Nor an indorsement ** We assign this note to A. B. 
without recourse.** Wilson v. Codinan’a Executors, 8 Crunch, 193. Barker v, Prentiss, 6 
Mass. Rep. 430. 

Where the payee of a bill indorsed on it 14 should the within exchange not be accepted and 
paid agreeably to its contents, I hereby engage to pay the holder iu addition to the principal 20 
per cent, damages,*’ it was held that a bona fide holder might insert above such stipulation, a 
direction to pay the contents to his order for the value received, for the indorsement was to be 
considered as general. Blakeley v. Grant, 6 Mass. Rep. 386. But where the payee of a ne- 
gotiable note payable in six months, indorsed on it 44 1 guarantee the payment of the within note 
in 18 months, if it cannot be collected of the promissor before that time;*’ it was held that no 
person could entitle himself as holder to maintain an action on the guaranty, except the original 
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bill, &c.; and when *made for the use of the indorser, is revocable in its na- 
ture by him, like a power of attorney (o). All the cases on this subject 
were examined and considered in the Court of King’s Beuch in a late case, 
and the judgment of that court was affirmed in the Exchequer Chamber. A 
bill of exchange drawn in America on a house in London, payable to or- 
der, was indorsed by the payee generally (technically called in blank) to the 

{ laintifF, and by him in these words, u Pay Samuel Williams, Esquire, of 
jondon, or his order for my use.” Williams applied to bis bwikers to dis- 
count the bill, and they, without making any inquiry, did so, and applied the 
proceeds to the use of Williams: and it was decided, that the indorsement 
was restrictive, that the property in the bill remained in the plaintiff, and that 
he was entitled to recover the amount of the bill from the bankers (p). But 
an indorsement of a bill of exchange in these words, u Pay the contents on 
the bill to A. B., being part of the consideration in a certain deed of assign- 
ment executed by the said A. B. to the indorsers and others,” is not a re- 
strictive indorsement^). 

(o) Poth. pi. 168; Mar. 72, acc.; Beawes, Bat they are not useless, for had they not been 
pi. 219, contra. Bee post , as to the Liability inserted, Williams must have attended person- 
q/ Indorser. oily to receive the money; and bsing inserted, 

(p) Sigourney v. Lloyd and others, 8 B. & they obviate that inconvenience, and enable him 
C. 622 ; 8M. & Ry. 59, (Chit j. 1412); where to appoint an agent to receive and give a dii- 
the coart examined all the cases. The cose charge for the amount. It was, notwithstanding, 
was turned into a special verdict, and on writ the intention of the indorser, that the agent ap- 
of error in the Exchequer Chamber, 3 Younge pointed under that authority should receive the 
& J. 229; 5 Bing. 625; 3 Moore & P. 229, S. money for his use. This intention has been de> 
C. ; the judgment of the Court of King's Bench feated by the plaintiffs in error, who have le- 
was affirmed, and Best, C. J. delivered the ceived the money, but have not paid it over 
judgment of the court os follows; “ The in- according to the directions of tne indorse- 
dorsement upon this bill of exchange is special, ment. We are therefore of opinion, that the 
and restricts its negotiability. The object of defendant in error is entitled to recover, and 
the indorser was to prevent the money received that the judgment of the coart below should he 
in respect of the bill being applied to the use of affirmed." 

any person other than himself. Whoever, In France also, the holder may, by a f«- 
therefore, received the money, received it for strictice indorsement, prevent the indorsee 
the use of the indorser; and as the plaintiffs in from transferring the bills, as thus : — ** Pourmoi 
error took it upon the indorsement of Williams, paierez d an *«/," omitting the words “ ov i 
and upon his account, it being indorsed to him son ordre ." Poth. pi. 89. 
for a special purpoae, to receive the money ( q ) Potts r. Reed, 6 Esp. Rep. 57, (Chit. j. 
merely, and hold it to the use of indorser, he 731). Per Lord Ellenboroogh, “ This is net 
could not confer a greater interest than the in- a restrictive indorsement, and as to the other 
dorser had given him, which was a mere trust, words, they are snrplusage, and could not affect 
and they paid the money in their own wrong, the subsequent negotiability of the bill. If the 
The trust was apparent upon the face of the bill was payable out of a particular fond, it 
instrument itself . No inconvenience can arise would affect the negotiability of the bill, hot 
to the commercial interests of the country, by what was here mentioned was not the fond out 
limiting the operation of an indorsement so ex- of which the bill was to be paid, but the coo- 
pr eased; the only effect will be, to make in- sideratkm for which the bill was given, wbieb 
dividuals more cautious in their transactions in the holder had nothing to do with. Mr. Oarooa, 
future. Unless the words ‘ for my use ' have the defendant, was here personally liable, 
no meaning, it is obvious, upon looking at the though the liability might have been created by 
indorsement, that some inquiry was necessary; the fund mentioned in the indorsement, as aria- 
and if a meaning can be found for them, the ing from the fund so designated by the indorse- 
court must apply them in a manner in which ment; and whenever a party is personally lit" 
they were intended to operate. It is said, that ble, a bill is negotiable. It is, however, ne- 
by holding the indorsement to be restrictive, we cessary to prove Pugh's indorsement, as b» 
snail render the words 1 or order ' inoperative, name is mentioned in the indorsement, bat 


party to the guaranty, or a person claiming with the subsequent privity and assent of the payee. 
It seems to have been the opinion of the court that even admitting that the indorsement was a 
transfer of the note, yet it did not make the guaranty negotiable. Tyler t?. Binney, 7 Matt- 
Rep. 479. See also Williams t?. Granger, 4 Day's Rep. 444. 

The indorsement of a promissory note to A. B. or order , for value received , transfers the 
legal title in the note to the indorsee, which cannot be di vested, except by cancelling the indorse- 
ment, or indorsing it again. Burdick v. Green, 16 Johns, Rep. 247. 


Digitized by 


Google 



CHIP. VI.] 


OF BILLS AND NOTES. 


*234 


♦So the merely writing the name of a banker across a check does not I. Of the 
necessarily denote that the check or money belongs to the payee, so as to Juj 
entitle him alone to receive the amount, but is according to the custom of {Jotei 
trade merely to denote and secure that the payment shall be made to some 
banker , and the holder may substitute any banker be pleases(r). Mode* of 

It was once thought, that although the indorser might make a restrictive Transfer, 
indorsement, when he intended only to give a bare authority to his agent to 
receive payment, yet that he could not, when the indorsement was intended 
to transfer the interest in the bill to the indorsee, by any act preclude him 
from assigning it over to another person, because, as it was said, the as- 
signee purchases it for a valuable consideration, and therefore takes it with 
all its privileges, qualities and advantages, the chief of which is its negotia- 
bility^). In a case(/) before Lord Kenyon, he doubted whether a bill in- 
dorsed in blank by A. to B. can be restrained in its negotiability by B.’s 
writing over A.'s indorsement “ Pay the contents to C. or order.” In a 
note, the Reporter has collected the cases showing that in general a restric- 
tive indorsement may be made by a subsequent holder after an indorsement 
in blank; but observes, that the recent cases do not establish the right of 
an indorsee in blank to write over the indorser’s name, but only that a re- 
strictive indorsement may be made below an indorsement. But the case of 
Clark v. Pigot(u) seems to be an authority to prove that this may be done. 

It has long been settled on the above principle, that^any indorser may restrain 
the negotiability of a bill by using express words to* that effect, as by indors- 
ing it, u payable to J. S. only or by indorsing it u the within must be cred- 
ited to J. S.(x )” or by any other words clearly demonstrating his intention 
to make a restrictive and limited indorsement. But a mere omission in the 
indorsement of the words u or order,” will not, in any case, prevent a bill 
from being negotiable ad infinitum(y) (l) . 


though bo made payable to him by name, there that the custom of writing the name of a banker 
is nothing to restrain its future negotiability: in across a check is only for the purpose of se- 
ttle case cited, the bill was to be credited to curing that the payment shall be made to some 
Dahl's account; no such restriction or direction banker, not to the banker originally named; and 
was here." See also Haussoulier v. 1 1 arts ink, that the holder may substitute another for him, 
7 T. R. 783, S. P. f (Chit j. 613). and this even when the name of the particular 

(r) Stewart v. Lee, Mood. & M. 168, (Chit, banker is originally written, not by himself, but 
j. 1378). In that case C. drew a check on his by the drawer. Id. ibid. 
banker, payable to A. and B. assignees of C. ( t ) Edio r. East India Company, 2 Burr, 
or bearer, and wrote the name of their banker 1226; 1 Bla. Rep. 295, (Chit j. 35S). 
across it; and B. who bad another private ac- (I) Bland v. Ryan, Peake Addend. 39, (Chit, 
count with the banker, delivered the check into j. 547). 

that separate account: it was held, that the (u) Clark o. Pigot, Salk. 126; 12 Mod. 192, 
bankers were justified in applying it to that (Chit j. 206). 

separate account, the drawer's writing the name (x) Archer r. Bank of England, Dougl. 637; 
of the bankers of the joint payees of the check ante , 232, note (n). 

across it not being, according to the custom of (y) See ante , 231, note (k); Cunliffe r. 
trade, information to the bankers that the mo- Whitehead, 3 Bing. N. C. 828: 5 Scott, 31, S. 
ney was that of the payees jointly; and it C. 
seems to have been the opinion of the court. 


(1) The bank, os the bolder of a note indorsed in blank, having the legal interest in it, may 
sue to the use of the lost indorser in blank, who is entitled to the equitable interest, and recover 
the amount from the payee or any of the previous indorsers. Louisiana Bank v . Roberts, 4 Mil- 
ler’s Louis, Rep. 530. 

The indorsee has no right to fill a blank indorsement with any special contract or warranty, 
but only with an order to pay the contents to him for value received. Adis & al. v. Johnson, 1 
Verm. Rep. 136. 

A bona fide holder of a bill or a promissory note in which the name of the payee has not been 
inserted, has a right to fill up the blank left for the payee’s name with that of an indorser, or he 
may subject the indorser in a count upon his indorsement, or as the drawer of a bill of exchange 
upon the maker. Lawrence v. Mabry, 2 Devoreux’e Rep. 473. 
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It is competent also to an indorser to make only a conditional transfer of 
tbe bill; and therefore if the payee of a bill annexes a condition to his indorse- 
ment before acceptance, the drawee, who afterwards accepts it, is bound by 
that condition; and if the terms of it be not performed, the property in the 
bill reverts to the payee, and he may recover the sum payable in an action 
against the acceptor(z)(l). 

* A payee or indorsee of a bill may also make a qualified indorsement, so 
as to transfer the interest in the bill to the indorsee, and enable him to sue 
thereon, without rendering the indorser personally responsible for tbe pay- 
ment of tbe bill, as by adding under bis indorsement 44 sans recours” or 
any equivalent words; and this is the proper mode of indorsing a bill where 
an agent indorses a bill on behalf of his principal, and it is not intended that 
he shall be personally liable(a) (2). And this qualified mode of indorsing is 
allowed in France (6) and in America (c). 

Although an indorsement may be made in blank, in full, or restrictive, 
yet it cannot, after acceptance, be made for less than the full sura appearing 


(s) Robertson v. Kensington, 4 Taunt. 30, 
(Chit. j. 834). Payee against the acceptors of 
a bill of exchange; when the bill was present- 
ed for acceptance, it had the following indorse- 
ment upon it, 44 Eddinburg, 19th November, 
1808, pay the within snm to Messrs. Clarke and 
Ross, or order, upon my name appearing in 
the gazette at ensign in any regiment of the 
line between the 1st and 64/A, if within two 
months from this date; P. Robertson.’* The 
bill had several subsequent indorsements, and 
when due was paid by the acceptors to the hold- 
er; the plaintiff ’s name had never appeared in 
the gazette as ensign in any regiment of the 
line; the plaintiff had a verdict, subject to a 
case reserved for the opinion of the court. The 
case was afterwards argued, and for the plain- 
tiff it was contended that it was competent for 
him, by this special indorsement, to make only 
a conditional transfer of the absolute interest in 
the bill, and the defendants, by subsequently 
accepting the bill, became parties to that condi- 
tional transfer; that as the condition was not 
performed, the transfer was defeated, and they 
became liable, at the expiration of two months, 
to pay the plaintiff, to whom the property re- 
verted, tbe contents of the bill, of which none 
of the indorsers could enforce payment against 
the acceptors, because they had all received 
the bill, subject to the condition, and were 
bound thereby. The court gave judgment for 
the plaintiff. See also Savage v. Aldron, 2 


Stark. 232, (Chit j. 1007). 

(a) Goupy v. Harden, 7 Taunt. 160, 161; I 
Marsh. 454; Holt, 342, (Chit j. 971). Evi- 
dence was given that when agents indorse fo- 
reign bills, for the mere purpose of transmitting 
them, without intending to incur responsibility 
for the payment, it is their practice to add to the 
indorsement the words “ sans retours'' Dal- 
las, J. observed, 41 The defendants might have 
specially indorsed this bill tans recourse if they 
had thought fit so to do, but th*y have not dooe 
it, and therefore they are personally liable;” 
see also ante , 34, n. (d). 

The mode of making a qualified indorsement 
may be thus: 44 / hereby indorse , assign , and 
transfer , my right and interest in this bill to 
C. D . or order , but with this express condition , 
that I shall not be liable to the said C. D . or 
any holder , for the acceptance or payment of 
such bill , A. JB.,” or the form may be as adopt- 
ed in France, by the indorser writing his name, 
and subscribing 44 without recourse to roe.” 
Any person taking a bill or note, with notice of 
such qualification in the indorsement, roust be 
considered as engaging not to sue the indorser, 
and the engagement is binding; Pike r. Street, 
Mood. & M. 226, (Chit. j. 1410); see ante , 193, 
note (u). 

(b) 2 Pardess 378. 

(c) Rue v. Stearns, 3 Mass. Rep. 225; 
Welsh r. Lendo, 7 Cranch, 159; Bayl. 95» Amer. 
edit. 


A blank indorsement does not absolutely transfer the property in a note. Either indorser or 
indorsee may sue upon it. Or the indorser may turn it into a special indorsement and then he 
only can sue. Hartwell t . M’Betb, Har. Del. Rep. 363. And see Perkins v. Catlin, 11 Coo. 

213. y 

(1) -{An indorsement on the back of a promissory note, making its payment depend on a con- 
tingency, does not affect its negotiability. Its only effect is to give notice of the consideration to 
subsequent holders. Tappen t>. Ely, 15 Wend. 362. )> 

(2) If the holder of a bill, subject to certain duties and obligations in reference to the law of 
tbe place where the bill is drawn or is made payable, wishes to impose the same obligations upon 
his indorsee, it behoves him to make a special indorsement , or the indorsee will incur no other 
obligations than what are imposed by the law merchant of the place where the indorsement is 
maae. Aymar v. Sheldon, 12 Wend. Rap. 439. 
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to be due upon the bill or note transferred (d)(1), because a personal contract I. Of the 

cannot be apportioned, and it would be making the acceptor liable to two 

actions, when, by the contract raised by his acceptance, he intended to sub- Note*. 

ject himself only to one; but when a bill has been indorsed, before accept- 

ance, for part of the sum for which it is drawn, it has been said that the ac- Modes of 

ceptor may, by his acceptance after this indorsement, become liable to two Tnui*fer. 

actions (e); and when the drawer or indorser of a bill lias paid part, it may Ofnome- * 

be indorsed over for the residue (/). ' 0Ui In “ 

' ' 7 dorsement* 

on an al- 

There is no legal limit to the number of indorsements; and if there be longe. 
more than can be distinctly written on the back of the bill itself, a paper may f *236 ] 
be annexed, called in France an allonge , on which the latter indorsements Of “dding 
may be written, and which is considered part of the bill itself(#), and re- 
quires no additional stamp. 


It seems that an indorser like a drawer may, in order to avoid the expense 
and inconvenience resulting from a return of the bill, direct that the holder, 
in case the bill shall be dishonoured, shall apply to a named third person for 
payment, and which is effected by adding, immediately under the indorse- 
ment, u a« besoin chez Messrs . (A).” But it appears, at least in the 

case of an inland bill, that such direction casts no obligation on the holder 
to present the bill to the referee in case of need(t); although we have seen 


or “ retour 
tant pro- 
let.* 9 


(d) Hawkins v: Curdy, Lord Raym. 360; 
infra , note (/ ). 

(e) Pownal Ferrand, 6 Bar. & C. 489; 
Beawes, pi. 286. Sed quart, see Goupy v. 
Harden, 7 Taunt. 160, 161; 2 Marsh. 454; 
Holt, 84?, S. C.; tupra , note (a). In Ameri- 
ca, where a bill was first indorsed to the plain- 
tiff as to part, and afterwards another indorse- 
ment was made to him of the residue, it was 
held that the two bad transfers did not make 
one good one; Hughes r. Kiddall, Bayl. 5th 
edit 324; Bayl. 72, Amer. edit. 

(/) Pownal r. Ferrand, 6 Bar. & C. 439; 
9 D. Si Ry. 608, (Chit. i. 1327); Johnson v. 
Kennion, 2 Wils. 262, (Chit. j. 371); Hawkins 
r. Cardy, 1 Salk. 65 ; Lord Raym. 860 ; Carth. 
466; 12 Mod. 243, (Chit. j. 208); Callow v. 
Lawrence, 8 Maule & 8. 95, (Chit j. 911). 

Hawkins v. Cardy, Lord Raym. 360. In an 
action upon a bill drawn by tne defendant for 
46/. 19s. payable to Blackman or order, the 
declaration stated that Blackman indorsed 43/. 
4s. of it to the plaintiff; the defendant pleaded 
an insufficient plea, npon which the plaintiff de- 
murred, but the whole court held the declara- 
tion bad, because the bill could not be indorsed 
for Jess than all the money doe thereon, and the 
plaintiff discontinued his action ; and per Gould, 

J. in Johnson v. Kennion, 2 Wils. 262, (Chit, 
j. 371). Where the drawer of a bill has paid 


part, you may indorse it over for the residue, 
otherwise not, because it would subject him to 
a variety of actions.’* 

(g) 1 Pardeas. 365. 

(A) 1 Pardess. 437, 438; ante, 165. 

(i) Leonard v. Wilson, 2 Crom. & M. 689; 
4 Tyrw. 415, 8. C. In this case a bill of ex- 
change was indorsed by the payee to the Man- 
chester and Liverpool District Banking Compa- 
ny, who indorsed it, and added to their indorse- 
ment the following memorandum, “ In need, 
S. P. and Co.” After several other blank in- 
dorsements, the bill was indorsed in blank to 
the Bank of Liverpool, who indorsed it in blank 
to the plaintiff, who indorsed it specially, “ Pay 
Messrs. Temey and Farley, or order,” who in- 
dorsed it in blank by writing thereon, ** Thomas 
Terney and Farrelly.** After passing through 
several other hands, the bill when due was duly 
presented at 8. A. and Co.’s, London, bankers, 
where it was made payable by the acceptance, 
and was dishonoured, the answer being “ no 
advice.” On the same day it was presented at 
8. P. and Co.’s, London, bankers, where it 
was by the said memorandum to be paid in case 
of need. 8. P. and Co. refused to pay it, solely 
on the ground of the irregularity of Terney 
and Farley's indorsement . The custom of 
London bankers teas admitted to be to rtfuse 
all bills, even their own acceptances, where there 


( 1 ) The assignment of part of a demand, due on a promissory note, gives no right of action 
to the assignee, as indorsee, either against the maker, or against the payee; the transfer of the 
note for less than the real sum appearing due, unless the residue has been extinguished, not con- 
stituting the assignee an indorsee within the law merchant Douglass et at. v. WiJkeson, 6 
Wend. Rep. 637. 

An instrument for the payment of money, not payable to any particular person or to bearer, is 
not negotiable; and it was accordingly held that a memorandum made bv a payee of a note for 
$2600, on the back thereof, in these words, “ Mr. Olcott, pay on within $760,” did not author- 
ise a recovery on the money counts, by the bolder against the payee. Ib. 
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Sending 
Bills or 
Notes by 
Post, 


that as regards foreign bills such direction on the part of the drawer is com- 
pulsory(j). So he may add, 44 retour tans protet.” The utility of adopt- 
ing these words has been already pointed out(fc). 

Upon a transfer, whether by indorsement or bare delivery, the bill should, 
in order to prevent an extent of the crown and other difficulties that might 
.otherwise arise, be delivered to the assignee (/) ; and in all cases of a trans- 
fer of a bill drawn in sets, each part should be delivered to the persoo in 
whose favour the transfer is made, for otherwise die same inconveniences 
may follow which we have seen may arise upon a neglect to deliver each 
of them to the payee (m). A delivery, however, is not essential to vest the 
legal right in the payee or indorsee, where there has been a complete trans- 
fer^), and it need not be alleged in pleading; and if, after an absolute ac- 
ceptance, the acceptor should improperly detain die bill in his bands, the 
drawer might nevertheless sue him on it, and give him notice to produce the 
bill, and in default of production give parol evidence of its contents(o). *But 
where bills are specially indorsed, the properly in them does uot pass before 
delivery (p). It is not necessary for the bolder to give auy notice to the ac- 
ceptor of the indorsements, nor need such notice be averred in plead- 

Where a creditor directs his debtor to remit him by post the money duo to 
him by a bill of exchange, cash, note, &c. or where it is the usual way of 
paying such debt, if the bill be lost, the debtor will be discharged (r); but 
where the defendant, in discharge of a debt which he owed to the plaintiff, de- 
livered a letter, containing the bills which were lost, to a bellman in the street, 
it was decided that he was not discharged from liability to pay the debt, be- 
cause it was incumbent on him to have delivered the letter at the General 
Post-Office, or at least at a receiving-house appointed by that office(s). 
Bank-notes and others, payable on demand, should be remitted in halves 
by different conveyances (t), and other bills and notes should, before the first 
indorsement in blank, be filled up with the name of the party to whom they 
are sent, thus u pay E. F. for his use only.” 


is a letter wrong in any indorsement. The 
bill wo returned with due notice to the plaintiff, 
who gave due notice of dishonour to the Liver- 
pool Bank. At the Liverpool Bank the irregu- 
larity was pointed out to the plaintiff, who by 
their recommendation sent the bill to Terney 
and Farley, who lived in Ireland, to rectify the 
mistake, and the bill, with the proper indorse- 
ment on it, was then sent up to London, and 
again presented at 8. P. and Co.'s, who then 
refused to pay it as being out of time; and it 
was held, that the Bank of Liverpool were lia- 
ble to the plaintiff on the bill, and that the ques- 
tion of liability was not affected by the refusal 
of 8. P. and Co. to pay the bill in consequence 
of the mis-spelling in Terney and Farley's in- 
dorsement, Vie holder not being bound to pre- 
sent the bill at that house . 

(j) Ante, 165. 

( k ) Ante, 165. 

(l) The King v. Lomptoo, 6 Price, Rep. 

ISO, (Chit. j. 1016). v 

(m) Ante , 155. 

(n) But see 8avage e. Aldreo, 2 Stark. Ren. 

236, (Chit. j. 1007). * 

(o) Churchill v. Gardiner, 7 T. R. 596, 


(Chit. j. 605); Smith r. McClure, 5 East, 476; 

2 Smith’s Rep. 443, (Chit j. 6»9); but see 
ante, 227, note (k). 

Churchill v. Gardiner, 7 T. R. 536, (Chit 
j. 605). In an action by the payee of a bill 
against the acceptor, the declaration stated, tbs 
drawer made hts certain bill of exchange, bat 
there was no allegation that he delivered it to 
the plaintiff; and the defendant demurred es- 
pecially for that cause; bat the court was clear- 
ly of opinion that there waa no foundation for 
the objection, the delivery of the bill to tbs 
plaintiff being sufficiently implied in the allsga- 
tion, but the drawer, ** made" the bill. 

(p) Rex v. Lampion, 5 Price Rep. 428. 
(Chit. j. 1016). 

(q) Reynolds v . Davis, 1 B. St P* 
(Chit j. 671). 

(r) Warwick v. Noakes, Peake Rep. 67; 
ante, 36, note (u). 

(s ) Hawkins t>. Rott, Peake Rep. 186, (Chit 
j 511); and see Parker v. Gordon, 7 East, 386, 
(Chit j. 727). 

(0 Bee observations in Lane r. Cotton, 1 
Salk. 17, and post , Sec. iii. as to the Loss<f 
Bills , *c. 
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If a party has transferred a bill without indorsing it, when it was intended tfiat I 6f the 
he should do so, a bill may be filed in equity to compel him, and his assign- 
ees, if he has become bankrupt to indorse(u); and a special action on the and Notes, 
case might be supported against him for refusing to indorse (x) ; and if a transfer 9tM y, q^ 
has been made before, no doubt a formal indorsement may be made at any compelling 
time after a bill is due, even by the administrator of the party who transfer- anIm,or »e- 
red(y); and ft should seem, that as the transfer implies an authority to do all me,lt 
acts necessary to render it available, the party to whom the transfer has been 
made tnajr sue in the name of the transferrer(g) . But it seems that the prom- 
ise to indorse will not enable the holder himself to make a sufficient indorse- 
ment in his name, especially if at the time of the promise the bill was not in 
existence, and the only remedy will be to sue him for the breach of his prom- 
ise, or others in his name (a). 

The cases of relief in equity have already been stated (A). 


The nature of a transfer of a bill, notd or check, the right w hich it vests in rthly, 
the assignee, and the obligation which it imposes on the person making it, 
may, in a great measure* be collected from what has been previously said. 

tias. 

With respect to the right of a bon i fide holder for value, whether by in- ^ 
dorsement or delivery , he has such an interest in the bill or note that he may Indorsee, 
effect a policy of insurance to secure the due payment (>); and # thoughin r *238 I 
this country he has no direct legal or equitable lien upon the fund deposited L 
by the drawer with the drawee to cover the liability of the latter in respect % 
of his acceptance, yet, on the bankruptcy of the drawer and acceptor, the 
arrangement of the property between the two estates may indirectly render 
such an equity available^). And in a recent case(e), property so deposited 
was ordered to be sold for the benefit of the holder, and the holder allowed 
to prove for the deficiency against the estates of both drawer and acceptor; 
although it did not appear that the holder had any notice of the deposit. So, 
if a party take bills for the price of goods, and it he agreed that the bills are 
to be paid out of the proceeds, and the acceptors become bankrupt, the in- 
dorsees of the bills, without notice of the agreement, are entitled to the ben- 
efit cfit(/). So if there be three partners in a particular transaction, in 
which one furnishes the goods and the other two accept bills for the price, 
and it be agreed that the bills are to be paid out of the return proceeds of the 
goods, and the two acceptors become bankrupt, the indorsees of the bills, 
with notice of the agreement , are entitled to the benefit of it, after the, joint 
creditors, if any, of the three are paid(^). And where C., a factor, accept- 
ed bills drawn by A. and B., r his principals, under an agreement that the pro- 
ceeds of goods sent to him as factor should be security for payment of the 


(u) Ante , 203, 204. 

(x) Rose, assignee!, r. Sima, 1 Bar. & Ad. 
621, (Chit. j. 1510); see form of declaration; 
and see ante , 204, note (m). 

(y) Watkins o. Maule, 2 Jac. & W. 242, 
(Chit. j. 1097). 

(z) Ante t 204, note (/). 

(а) Moxon r. Palling, 4 Campb. M, (Chit, 
j. 914). 

(б) Ante , 98, 189, and see poet , Sec. ii. 

( c ) Tasker t. Scott, 6 Taunt. 234; 1 Marsh. 
563, S. C. 

(d) Ex parte Waring, 2 Rom, 182; 19 Ves. 
846; 2 I Gl. Sc J. 404. In France the transfer- 
ing a bill is considered ah appr op r ia tion of the 
effects in the hands of the drawee, and though 

35 


he has not accepted, jet the holder may pro- 
ceed against the funds, though not on the bill, 
in preference of any other creditor of the draw- 
er; 1 Pardesa. 429, 442, 443, 466. 

(e) Ex parte Perfect and others, 1 Mont. 
Rep. 25. 

( / ) Ex parte Prescott and others, 1 Mont. 
& Ayr. 816; 3 Dea. & Chilly, 218, S. C. 

(g) Ex parte Copeland, 2 Mont. & Ayr. 
177; 3 Dea. & Chit 199, 8. C. The return 
proceeds are not in the reputed ownership of 
the bankrupts, being clothed with a (rust; id. 
ibid.; and see Ex parte Flower, 2 Mont. Si 
Ayr. 224; 4 Dea. & Chit. 449, 8. C.; font; 
Part II. Ch. VJH, Bankruptcy. 
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I. Of the bills, and such bills were paid by A. and B. into their bankers, who knew 
Tnnrfer of Q f the agreement, and A. and B. became bankrupt and the bills were dishon- 
NoteJ- 11 * 1 oure d> li was held, that the hankers Height have the proceeds of the goods 
applied in payment of the bills and prove for tlie balance remaining due 
Rtyhu&nd against both estates(h). 

Liabilities The title of an indorsee is the title of all tlie prior parties to the bill or 
of the Par- no i e ({). And the bond fide holder may sue the acceptor and the drawer and 
ties, indorser separately at the same time( j). Hut if the person be not what the 
law considers a bon! fide holder, as if at the time he received the instrument 
he knew tltat circumstances existed which rendered it improper that payment 
should be enforced , he will not acquire any better interest in the same than the 
party had who transferred it to him. Therefore a person who receives a 
bill, with notice that it is to be negotiated only upon certain terms, or fora 
particular purpose, holds the bill subject to such terms; and, consequently, 
where A., a creditor of B., having deeds in his possession as a security f Of 
a debt, receives a bill indorsed by B., for the purpose of getting it discount- 
ed, but neglects to do so, he cannot appropriate the bill to his own use, and 
maintain an action upon it against the acceptor(fc)(l). So, though a bona 
fide holder may in general recover against an accommodation acceptor, yet 
[ *239 J *where the creditor of the drawer who had procured such an acceptance for 
his accommodation, after the drawer had absconded and committed an act 
of bankruptcy, pursued him and obtained from him such acceptance as secu- 
rity for his debt, it was held that he could not retain it under such circum- 
# stances, and that the acceptor might sue him in trover(/). So, a bill accept- 
ed for accommodation, and left in the hands of the drawer to get discounted, 
and pay other bills accepted by the same person, cannot be retained by a 
holder, who received it with knowledge of the fact, and the acceptor may, 
in an action of trover, recover damages to the full amount of the suin payable 
by the bill, subject to be reduced to nominal damages on delivering it op(m). 
So where a creditor obtained a check from his debtor, and even payment 
thereof from the bankers, under circumstances which he knew rendered it 
unjust to require the bankers to pay, he was compelled to refund(n). So if 
the indorsee of a note take it, subject to an agreement not to sue the indorser, 
be is precluded from so doing(o). But an agreement between the payee and 


(h) Ex parte Hobbbouse and others, 8 Mont. 
& Ayr. 269; 2 Den 291, S. C. Haying prov- 
ed the full debt makes no difference, it must be 
expunged pro tanto , id. ibid.; and tee Caze- 
nove v. Prevoet, 5 Bar. & Aid. 70. 

(<) See per Parke, B., in Edwards r. Jones, 
2M. & W. 414, 419. 

{j) Since, however, the late rule T. T. 1 
Viet, the acceptor, like the other parties to the 
bill, will be allowed to stay proceedings on pay- 
ment of the bill and of the costs of the action 
against himself only . See post t Part II. Ch. 
III. 


(fc) Delaney t. Mitchell, 1 Stark. 489, 
(Chit. j. 976). 

(0 Smith v. De Wit ts, 6 Dowl. & R. 12°* 
(Chit. j. 1253) ; ante , 204, notes ( p), (e). 

(m) Evans v. Kymer, 1 Bar. & AW. 528» 
(Chit. j. 1512); Treuttel r. Bammdon, 8 
Taunt. 100; 1 Moore, 543, (Chit j. 1002); 
Goggerly Cuthbert, 2 New Rep. 170. 

(n) Martin n. Morgan, 8 Moore, 635; 1 
Gow, 123, (Chit, j 1045). 

(o) Pike v. Street, Mood. & M. 226, (Chit, 
j. 1410). 


(1) A note indorsed for the accommodation of the mnker, delivered to him to be used in r<* 
newal of a former note about to fall due at a bank, transferred by the maker as collateral security 
for the payment of another debt owing by him, cannot be enforced against the indorsee by the 
creditor to whom such transfer is made. Wardell and others v. Howell, 9 Wend. Rep. 170. 

Where a note has effected the substantial purpose for which it was designed by the parties, in 
accommodation indorser cannot object that it was not effected in the precise manner contemplated 
at the time of its creation; but where a note has been diverted from its original destination, and 
fraudulently put into circulation by the maker or hia agent, the holder cannot recover apon k 
against an accommodation indorser, without showing that be received it in good faith, in tne or- 
jUnary course of trade, and paid for it a valuable consideration. Ibid. 
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maker of a note tlrnt payment shall not be enforced except upon certain terms, I. Of the 
will not bind a subsequent indorsee for value, though he give but part only 
the value of the note(/>). And if a bill be transmitted to a person to get ^otea? 
discounted, and take up another bill to which he was a party, and he do not 7 . . 
succeed in getting such bill discounted, but pays the other, he may retain the Rights and 
transmitted bill and sue the parties thereto, in order to reimburse himself the Liabilities 
amount of the bill which he took up(y). In a late case(r) it was held, that Pa !!r 
a bill broker who receives a bill from a customer merely for the purpose of 
procuring it to be discounted, has no right to mix it with bills of other custom- 
ers, and to pledge the whole mass as a security for an advance of monies 
to himself; and that still less has he a right to deposit bills which are received 
merely for the purpose of discount as a security or part security for money 
previously due from him; and that if the pledgee of bills under such circum- 
stances receive them from the bill broker, with knowledge or reasonable 
ground of suspicion, he cannot hold them as against the customer. 

It is, however, to be observed, that in this case there was no direct evi- 
dence of any usage or custom among bill brokers so to pledge the bills of their 
employers; the effect of such evidence, so far at least as regards advances 
actually made at the time of deposit , will appear from the following more re- 
cent decisions: — 

# W. and P., brokers in London , had in their possession bills of different [ *240] 
customers to the amount of nearly 3000/. which had been left with them to 
raise money upon. They mixed these bills with others of their own to 
about nearly the same amount and deposited the whole with F. and Co., 
who were merchants and capitalists, for an advance of 3000/. then made and 
for a preceding advance made a few days before on a promise to bring bills; | 

evidence was given that it was usual and customary for bill brokers in Lon- 
don to raise money by a deposit of their customers’ bills in a mass, and that i 

the bill broker alone was looked to by the customer who gave the bill bro- 
ker dominion over the bill; in an action brought by F. and Co. on one of the i 

bills against one of the customers, who was a party to the bill, the judge left ! 

it to the jury to say whether F. and Co., the plaintiffs, took the bills from i 

W. and P., the bill brokers, with due care and caution and in the ordinary 
course of business , and the jury being of opinion that they had so taken the j 

bills, found a verdict for the plaintiff*; and it was held, that the defendant, j 

the customer, could not complain of such summing up; and that the court 
would not disturb the verdict^). In another action(/) arising out of the j 

same transaction, and which was an action of trover brought by one of the 
customers (who was himself also a bill broker) against F. and Co. to reco- j 

verthe value of some of the bills, the judge directed the jury that the prin- I 


( p) Edwards r. Jones, 2 M & VV. 414; S. terwards the bill for 771. 10s. having been re- 
C. 5 Dowl. 685 ; 7 C. & P. 633. Quare , us turned to und paid by him, proved the amount 
to the legality of an agreement which substitutes uoder Shaw’s commission. Per Lord Ellen- 
a different mode of payment from that provided borough. “This affords no defence. If the 
by the note itself; see per Parke, B. ibid. produce of the bill was to have been applied for 

(q) Walsh v. Tyler, Sittings nt Guildhall, in another purpose, then the plaintiff hud no right 
K. B. coram Lord Ellenborough, after Michael- to retain the bill or sustain this nation; but the 
mas Term, 1817; 2 Stark. 288, (Chit. j. 1009). plaintiff* being unable to discount the bill, and 
Declaration on a bill, dated 19th March, 1817, having been compelled to pay that to which he 
for 50/. payable three months after date, drawn was a party, he had a right to protect himself 
by Sbaw on the defendant Tyler, and indorsed by applying the bill in question to cover his own 
by him to the plaintiff*. Defence, that Shaw, advance.” Scarlett for the plaintiff, 
the drawer, sent the bill to the plaintiff* to be (r) Haynes o. Foster, 2 Crora. & Mee. 237. 

discounted, and with a request to send up the (*) Foster r. Pearson, 1 C. M. & R. 849; 5 

amount to Shaw, in order that he might take Tyr. 255, S. C. 
up a bill for 77/. 10s. then falling due; and that (/) Stephens c. Foster, id. ibid. 
the plaintiff* did not send up the money ; and af- 
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ciple laid down in Haynes v. Foster, that a bill broker who receives a bill 
from a customer to get it discounted bad no right to mix it witl) bills of other 
customers, and to pledge ibe whole mass as a security for on advance of 
money to himself, and still less had he a right to deposit such bill as a se- 
curity or part security for mouey previously due from him, was to be taken 
by them as the general lav , but that notwithstanding such general rule of 
law, the parties might contract as they thought proper; and he left it to the 
jury to say whether the wage set up by the defendants as to the course of 
dealing in such cases was established to their satisfaction, and if so, whether 
tjiey thought that the plaintiff, who was a' bill broker himself, had contracted 
with reference to that usage; and the jury having found for the defendants, 
the court refused to disturb the verdict. And it was held that a bill broker 
is not a person known to the law with certaiu prescribed duties, but that bis 
employment is one which depends entirely upon the course of dealing, that 
his duties may vary in different parts of the country, and their extent is a 
question of fact to be determined by the usage and course of dealing in the 
particular place. 

The court also seemed to consider that the old established rule of la*, 
u that the holder of bills of exchange indorsed in blank, or other negotiable 
securities transferable by delivery, can give a title which be does not himself 
possess to a person taking them bond fide for value,” is not to be qualified 
by treating it as essential that the person so taking them should take them 
with due cart and caxUion; but that the person taking them bond fide for val- 
ue has a good title, though he take them without care or caution except so 
far as the want of such care and caution may affect the bona fide* and hon- 
esty of the transaction. And this doctrine has since been adopted by the 
Court of King’s Bench(u). 

# An indorsement in blank not only authorises the person to whom the trans- 
fer is made to sue, but also enables as many persons as agree, whether part- 
ners or not, to join in an action on the instrument (v) . 

A transfer by indorsement vests in the indorsee a right of action aeainst 
al) the precedent parties whose names are on the bill; and after the bill bas 
been duly indorsed by the payee in blank, it is transferable by mere delivery, 
and the holder may sue ail parties to the bill (jet) ; but unless the payee or 
the drawer, when the bill is payable to his order, has first indorsed it, a par- 
ty who becomes possessed of it by delivery can only sue the person from 
whom be obtained it, and the action must be for the original consideration 
and not upon the bill itself(y). And if in an action by an indorsee against 
the acceptor the declaration states the bill to have been indorsed by the 
drawer to B., the plaintiff must go on to shew an indorsement by B., and it 
will not be sufficient to allege that B. delivered the bill to the plaintiff(*)(l)* 


(u) Goodman r. Harvey, 4 Ad. & El. S70; 
6 N. & M. 372, S. C- Sue post , Sec. iii. u to 
Lott Bills . 

(®) Ord r. Portal, 3 Campb. 240, (Obit. j. 
861) ; Attwood v. Rattenbury, 6 Moore, 578, 
(Chit. j. 1131). 8ee post, Part II. Ch. I. By 
and against xohom Action may be brought . 
See al»o post. Part II. Ch. V. tec. i. Evidence 
—Proof of Plaintiff's Interest. 


(x) Anon. Lord Rayw. 738, (Chiu j. 20J); 
Miller r. Race, Barr. 452, (Chit. j. 346); 
Grant r. Vaughan, Lord Raym. 485; Barr. 
1516, (Chit, j, 365); ante, 227; Peacock t. 
Rhodes, Doogl. 633, (Chit j. 408). 

(y) Post , 244, 246. M „ 

{z) Cunliffe t>. Whitehead* 3 Biag. N. C- 

82S; 6 Scott, 31, 8. C. 


(1) 4 In an action against the maker of a note indorsed by the payee in blank, the eodo«»«* 
ana holder* muat prove the indorsement of the note to them before they can recover. Brigg* R 
Briscoe, 12 Louia. Rep. 468. ^ 
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The mere act of indorsing a bill bas a peculiar effect, unlike that of apjr I. Of the 
other transfer or instrument. In general, a part y who assigns his property 
in a chattel merely parts with it without any engagement that it shall turn NotJ** 
out p roductive T u nless accompanying the transfer there is an express war- 7lW 
ranty;T>ut amere indorsement not only passes the interest to the indorsee, Rigiitssiid 
but also amounts to an undertaking that the bill or note shall be duly honour- Labilities 
ed, and that if it is not, and the indorser has due notice of the dishonour, be **** 
will pay the amount to the indorsee(l). The simple writing the name on ’ 
the back of the bill, and handing it over to the indorsee, implies this engage- ij^on^r. 
ment, and an adequate consideration for making it, whereas a mere guar- 
antee, that a bill or note shall be paid, would be void, unless adequate con- 
sideration be expressed on the face of the writing (a). 

With respect to the liability of the party transferring a bill, it is said that 
a transfer by indorsement is equivalent in its effect to the drawing of a bill, 
the indorser being, in almost every respect, considered as a new drawer on 
the original drawee(6)(2); on which principle it is said to have been decid- 
ed that a promissory note indorsed may be declared on as a bill of ex- 
change^); or the indorser may be described as having drawn the bill (d); 
and if the drawee refuse to accept, the indorser is immediately liable to be 
sued(s). Where a bill was drawn by the plaintiffs upou F. W., and indors- 
ed by the plaintiffs to the defendant, and re-indorsed by the defendant to the 
plaintiffs, to # secure the payment by F. W., it was held plaintiffs had no [ *242 ] 
remedy on the bill as such, and there not appearing any consideration for the 
defendant’s undertaking to indorse, he could not be sued thereon(/). But 
where the payee of a bill of exchange indorsed it specially to the plaintiffs, 
and immediately after the special indorsement the defendant indorsed the 
bill, and then the plaintiffs indorsed it; it was held that the defendant’s in- 
dorsement was equivalent to a new drawing by the defendant, and that he 


(a) Morley v. Boothby, 3 Bing. 107, note. 

(b) Smallwood v. Vernon, 1 Stra. 475, 

(Chit. j. 250); Hill r. Lewia, 1 Salic. 133, 
(Chit. i. 178); William* *. Field, 3 Salk. 68, 
(Chit. j. 197); Claxton v. Swift, 2 Show. 441; 
8. C. id. 495, (Chit. j. 167, 16 171); Hey- 

Ivn v. Adamson, 2 Burr. 674, (Chit. j. 849); 
Anon. Holt, 115, (Chit j. 197); CJaxton r. 
Swift, Skin. 255; Anon. id. 343; Hill v - Lewia, 
id. 411; Lake r. Hayea, 1 Atk. 282; Haly v. 
Lane, 2 Atk. 1 82, (Chit j. 294); Gibson v. 
Minet, 1 Hen. Bia. 587, (Chit j. 479); Houle 
v. Baxter, 8 East. 182, (Chit j. 664); Ballin- 
galls v. Gloster, id. 482, (Chit. j. 673); Allen 


v . Walker, 2 M. & W. 317. 

( c ) Brown v. Hamden, 4 T. R. 149, (Chit 
j. 470); cites Boiler v. Cripps, 6 Mod. 29, 
30, (Chit j. 222); but see Gwionell r. Her* 
bert, 5 Ad. & El. 436, poet , 242, note (A). 

(d) Brown v. Harraden,4 T. R. 149, (Chit, 
j. 470). 

( e ) Ballingall* v. Gloster, 8 Bast, 481, 
(Chit. j. 673) ; Starey v . Barnes, 7 East, 488, 
(Chit j. 729). 

(/ ) Britten and Wilson v. Webb, 2 B. & 
C. 483; 3 D. & R. 650, (Chit j. 1198); 
Bishop r. Hayward, 4 T. B. 470, (Chit j. 
492); on/a, 26, note (o). 


(1) ( An indorsement is in the nature of a new and distinct contract, and is an engagement to 
pay to whoever may by subsequent negotiation, become the bolder of the bill or note, the amount 
secured by it Pease v. Turner, 3 How. 375. And where one leaves with another blank en- 
dorsements of his name, without restriction as to the manner of using them, be is liable for what- 
ever sums the notes may be drown under such indorsements. Kimbro v. Lythe. 10 Yerg. 4 17. } 

The indorser of a note, under the statutes of Indiana warrants two things: 1st, That the note 
is valid and the maker liable to pav it; 2dly, That the maker is solvent and able to pay it. 
Howell v. Wilson, 2 Black. 418. The indorsee of a note obtained from the maker without con- 
sideration has a right, as soon as he disco vera the imposition, to sue the indorser. Ibid. } 

(2) The indorsement of a note to the maker is an extinguishment of it, and it cannot be re- 
covered by his indorsing it to a third person or to the original payee, but such indorsement 
might create a new obligation in the indorser. Long r. Bank of Cinthianna, 1 Litt 290. <{ Clai- 
borne v. Planters Bank, 2 How. 727. ^ 

Although a negotiable note not payable to bearer may pass by delivery, without indorsement; 
vet, if it be indorsed, the indorser is liable as opon a new bill to bearer. Eccles r. Ballard, 2 
M'Cord, 388. Brush r. Reeves' Admrs. 8 John. 439. 
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I. Of the was liable to be sued upon the bill by the plaintiffs (£). But although it be 

Transferor true that every indorsement of a bill is in the nature of a new drawing, it is 
Note*!*" 1 otherwise with respect to promissory notes , and the indorser of a note cannot 
7thl ^ 8U ®d as 8 D6W wtoJrer, because the maker of a note stands in the situation 
Rights and of the acceptor of a bill, and not of drawer(/i). Nor can the indorser of a 
Liabilities note not negotiable for want of the words 44 or order,” be sued by his ira- 
of the Pm* me di a te indorsee as upon a new contract arising out of the indorsment witb- 
Jas out a second stamp(i). In order to prevent such liability, a party may in- 
dorse a bill so as to transfer the interest therein without subjecting kimstlfio 
liability, as by adding the words 44 sans recours ,” or any words in English of 
equivalent meaning(j). 

It has been contended that an indorsemnt is equivalent to a warranty that 
the prior indorsement were made by persons having competent authority (fc): 
but the court seemed to deny that doctrine(i); and though an indorsement 
admits all prior indorsements to have been in fact duly made(m); yet an in- 
dorser, by his indorsement, merely engages that the drawee will pay, or that 
he, the indorser, will, on his default, and due notice thereof, pay the same, 
and which is the extent and limit of his implied contract(l). 

As the act of indorsing is similar to that of drawring, the obligation which 
it imposes on the indorser to the indorsee, and the mode in which that obli- 


( g ) Penny v. lone#, 1 Cro. M. & Rot. 439; 
5 Tyrw. 107. No question was raised as to 
the consideration for the defendant’s indorse- 
ment. It was held also that a fresh stamp was 
not necessary. But see Plimlev v. WesUey, 2 
Scott, 423; infra, note (i), when instrument 
not negotiable. 

In the American edition of Bayley on Bills, 
p. 94, (Boston, 1826), is the following note of 
a case which appears to be at varianco with 
the above decision: “ Where A., being in pos- 
session of a note to which he was not a party, 
and which bad not been indorsed by the payee, 
indorsed it to B. for a valuable consideration, 
it was held that B. could maintain no action 
against A. without proof of some special con- 
tract between A. and B.; Birchard v. Bartlett, 
14 Mass. R. 279.’* But see the cases cited in 
tho American edition of Chitty on Bills, p. 109, 
(Philadelphia, 1826). 

(h) Gwinnell v. Herbert, 5 Ad. & El. 436; 
6 N. & M. 723, S. C. per Liltledale, J. “ It is 
said that in the case of a bill of exchange, 
every indorser is a new drawer. But even thnt 
requires qualification. Bills are drawn accord- 
ing to the custom of merchants all over the 
world; and merchants would he much surprised 
at being told that an indorser might be consider- 


ed a new drawer in all respects. It may be 
correct to say that an indorsement of a bill is 
in the nature of a new drawing. But, suppos- 
ing the indorser of a bill to be strictly in the 
situation of a drawer, it does not follow that 
the indorser of a note is a maker. The drawer 
of a bill is liable only after presentment to the 
acceptor; but the maker of a note is in the 
situation of acceptor.’* 

( i ) PlimUy r. Westley, 2 Scott, 423; 8. C. 
2 Bing. N. C 249; 1 Hodges, 324. Second 
stamp not necessary where instrument negotia- 
ble; Penny v. Innes, 1 C. M. & R. 439; is pro, 
note (g). See poet, 820, (30). 

U) dinte, 228, 235. 

{k) See argument in East India Company t. 
Tritton, 3 Bar. & Cress. 280 ; 5 Dowl. & K J. 
214, (Chit, j 1216); and the decision of Cham* 
bre, J. in Smith c. Mercer, 6 Taunt 83; 1 
Marsh. 453, (Chit. j. 923), was relied upon. 

(/) Id. ibid. In 2 Par dess. 376, and Code da 
Commerce, No. 140, it is said, 44 L’Endosscur 
est gnrant solidaire avec les autres signataires, 
de la verit * de la lettre , ainsi que da paiemeot 
a l’echeance.” 

(m) Lambert r. Pack, 1 Salk. 127, (Chit j. 
211); post , Part 11, Ch. V. Evidence . 


(1) ^ Where A. makes a promissory note payable to B. or his order, and C. indorses it. a 
declaration, in such a case, in an action by a third person cluiming by transfer from B., charging 
C. as the maker of the note, is bad. Dana r. Hall, 17 Wend. 214. But it seems that where 
an indorser of such a note is privy to the consideration, he may be charged directly as maker 
or indorser; and that a bona fi le holder may , in ull cases, write a bill of exchange over the nan* 
of the indorser, or fill up tbe blank in any form consistent with the intent of the parties. Ibid. 

An indorser of a note is only a provisional guarantee for the payment of tbe money. Tidd r. 
Campbell, 2 Brev. 21 ; Kilpatrick r. Heaton, 3 Id. 92. But he impliedly affirms the genuineness 
of the instrument and of the previous endorsements, and the indorsee is not bound to prove the 
making of tho note, and its endorsement to the defendant indorser. 'Woodward r. Ilarlin, l 
Alab. Rep. N. 8. 104. 

In Louisana a person not a party patting his name on a bill or note, is presumed to have done 
bo as surety. Lawrence v. Oakey, 14 Louis. Rep. 386. But this guaranty is considered u* 
direct and positive understanding and not conditional Id. }> 
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gauou may be extinguished by the holder's laches or otherwise, is in all I. Of the 
cases exactly similar to that which a drawer of a *bill is under to the payee(n) ; 
for, as observed by Lord Ellenborough, C. J., “ when it is laid down that 
an indorser stands in all respects in the same situation as a drawer , all the 
consequences follow which are attached to the situation of the latter (o).” am j 

The indorser, however, is not liable in any instance to the acceptor, unless Liabilities 
indeed in the case of an acceptance for his honour (p), or for his accommo- 
dation; nor when he has indorsed on behalf of a firm, though in his own r ie #243 1 
name, is he liable to be sued by any partner(^). Neither, since the Stamp L J 
Acts, can the indorser of a bill not negotiable be charged as drawer without 
a second stamp(r). We have seen, that if an agent indorse in his own 
name, without qualifying his indorsement, he may at law be personally lia- 
ble even to his principal(f). But the mere circumstance of the holder 
writing over a blank indorsement to him a direction, ordering the money to 
be paid to a particular person without adding his own name , does not render 
him an indorser, or liable as such(t). 

An indorsement of a bill once complete, by delivery over to the indorsee 
for value, is not revocable without his consent(u) (1) ; and although by mistake f ert 
an indorsement has been erased by a third person the indorser will continue when. 
liable(tf); and where the agent of a person, whose name was forged as an 
indorser, paid the bill for his honour, and cancelled the subsequent indorsers' 
names, it was held, in an action by such agent against the person to recover 
back the money, that such cancellation did not discharge the indorsers, and 
that the person so sued might nevertheless sue them, so that the cancellation 
had not predjudiced his security on the bill(y). But an indorsement, like an 
acceptance, may, before it has been delivered over to a bona fide holder, be 
revoked (z). If the indorsee assent to the erasure, care must be observed not 
to injure the security by any suspicious appearance (a ) ; and where there has 
been an erasure of an indorsement, especially upon a bill or note payable on 
demand, a party who takes it should previously inquire into the circum- 
stance^). But an indorser who has merely transferred the instrument to an 
agent to receive the amount, or to a person for a particular purpose, without 
vesting in him any beneficial interest, may always countermand the authority, 
and after notice thereof, the drawer should not pay the indorsee, but should 
require an indemnity from the indorser, and at all events defend at law orjfile 
a bill of interpleader; or move the Court, under 1 & 2 Will. 4, c. 58, s. 1. 


(n) Lambert v. Oakes, Holt, 117, (Chit i. 
211) ; and see 1 Pardessns, 461, 462. But it 
w said there is this difference, that an indorser 
k considered as a new drawer at the place where 
he indorsed, and not where the drawer drew 
the bill, and he is liable to re-exchange accord- 
ingly; 1 Pardessns, 461, 462. 

(o) Ballingalls a. Gloster, 3 East, 483, (Chit 
j. 673); Starey e. Barnes, 7 East, 436, (Chit 
j. 729). 

( P ) Poth. pi. Ill, 112. 

( q ) Teague v. Hubbard, 8 Bar. St C. 346; 
2 Man. St Ry. 369, (Chit. j. 1396); ante, 60. 

(r) Plimley r. Westley, 2 Scott, 428; ante , 
242, note (i) ; and see ante f 196, 197, note (o); 
though such stamp is unnecessary when the bill 
w negotiable; Penny v. Innes, 1 C.,M. St R. 
439; ante, 242, note (g). 

(•) Ante , 83, 34; but equity will in some 


cases relieve; Kidson v. Dilworth, 6 Price, 
664, (Chit j. 1026); ante , 86, note (»). 

( t ) Vincent v. Horloch, 1 Campb. 442, 
(Chit j. 767); ante , 230, note (y). 

(u) 1 Pardees. 872, 873; 2 Pardeas. Lettre 
de Change, 378. 

( x ) Wilkinson v . Johnson, 5 Dowl. St R. 
403, and 8 Bar. St C. 428, (Chit. j. 1231); 
Cox v. Troy , 6 Bar. St Al. 474; 1 Dowl. St R. 
88, (Chit., j. 1129); 1 Pardeas. 373. 

(y) Wilkinson v. Johnson, 6 Dowl. St R. 
403; 8 Bar. St C. 428, (Chit. i. 1231). 

(z) Cox v. Troy, 6 Bar. St Al. 474; 1 Dow. 
St Ry. 38, (Chit j. 1129); and see 2 Pardess. 
878. 

(а) 1 Pardess. 378. 

(б) Gascoigne r. Smith, M*C)el. St Y. 33 8, 
(Chit j. 1266). 


(1) Cope v . Daniel, 9 Dana, 416. 
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OF THE TRANSFER 


[PART I. 


I. Of the *It has been said that a transfer by mere delivery , without any indorsement, 

^ when made on account of a pre-existing debt, or for a valuable consideration 
Noim! passing to the assignor at the time of the assignment (and not merely byway 
of tale or exchange of paper) (c), as where goods are sold to him(d), impos- 
Rkbti and es an obligation on the person making it to the immediate person in whose 
LnbHitiaa favour it is made, equivalent to that of a tranefer by formal indorumenL(i)> 
oftbePar-But this expression seems incorrect, for the party transferring only by de- 
***•■ livery can never be sued upon the instrument, either as if he were an in- 
Liability of dorser, or as having guaranteed its payment, unless he expressly did so* The 
ex P ress,on should be, 44 that if the instrument should be dishonoured the tratw* 
/tory. ferrer in such case is liable to pay the debt in respect of which he transferred 
it, provided it has been presented for payment in due time, and that due 
notice be given to him of the dishonour(/).” A distinction was once tak- 
en between the transfer of a bill or check for a precedent debt, and for a debt 
arising at the time of the transfer; and it was held, that if A* bought goods 
of B., and at the same time gave him a draft on a banker, which B. took 
without any objection, it would amount to payment by A., and B. could not 
resort to him in the event of the failure of the banker(g) (1). But it follow 
settled, that in such case, unless it was expressly agreed at the time of the 
transfer, that the assignee should take the instrument assigned as payment, 
and run the risk of its being paid, he may, in case of default of payment by 
the drawee, maintain an action against the assignor on the consideration of 
the transfer(A). And where a debtor, in payment of goods, gives an order 
to pay the bearer the amount in bills on London, and the party takes bills 
for the amount, he will not, unless guilty of laches, discharge the original 
[ *245 ] debtor (i). And where a person obtains money or # goods on a bank note, 


(t) Hornblower r. Proud, 2 B. & Al- 327, 
(Chit, j. 1049). 

(d) Owenson r. Mor§e, 7 T. R. 64; Ward 
v. Evans, Lord Raym. 928, (Chit. j. 216); 
Lambert v. Oakes, 12 Mod. 244, (Chit j. 211); 
Anon, id- 40S, (Chit j. 215) ; Puckford e. Max- 
well, 6 T. R. 52, (Chit. j. 531). 

(«) Ward v . Evans, Lord Raym. 929, (Chit, 
j. 216); Anon. 12 Mod. 408, (Chit. j. 215); 
Ward v. Sir Peter Evans, id. 521, (Chit j. 
216); Moor r. Warren, and Holme p. Barry, 1 
Stra. 415, (Chit j. 249); Turner v. Mead, id. 
416, (Chit, j 248); accord Anon. 12 Mod. 
511, (Chit. j. 216); stmble, contra. 

(/) Ca midge v. Allenby, 6 Bar. & C. 373; 
9D.&R. 291, (Chit j. 1819). 

(;) Clerk v. Mnodall, 12 Mod. 203; 1 Salk. 
124; 3 Salk. 69, (Chit. j. 181, 200); Anon. 
id. 408; Anon. id. 517; Anon. Holt, 298,269, 
(Chit j. 214); pool; Yin. Abr. tit Payment, 
A.; Cooke’s Bank. Law, 173; Tassell r. Lewis, 
1 Ld. Raym. 748; but see Hepkin* v. Grey, 7 
Mod. 139. In Camidge r. AHenby, 6 Bar. & 
Crest. 373; 9 Dow. k R- 391, (Chit. j. 1319); 
Bayley, J. seems U have recognised this dis- 
tinction, and stated, *' that if the country bank 
notes had been taken at the time of sale at mon- 
ey, the party delivering them would not be lia- 
ble if they were dishonoured-'* AlUer if ta- 
ken afterwards. 

(A) Owenson v. Morse, 7 T. R. 65, 66. 


Pople v v. Ashley, Holt, 122, (Chit j. 2*5); 

2 B. P. 518; and see Ex parte Blackbume, 
10 Ves. 204, (Chit j. 706); infra , note(i); 
ante, 178 to 180 

(i) Ex parte Dickson, cited in 6 T. R- 14*» 
143, and ante, 178 to 180; Ex parte Backbone, 
10 Ves. 204, (Chit. j. 706); 1 Mont. 142,149, 
150, acc.; Vernon r. Bouverie, 2 Show. *94, 
(Ch. j. 166); Bolton r. Reichard, 1 Eap. Rap- 
106, (Chit. j. 522), contra. 

Owenson «. Morse, 7 T. R. 64. The plai®- 
tiff bought some plate of the defendant, tod giro 
him some country bank-notes in payment; the 
notes were dishonoured, on which the defended 
refused to deliver the plate. The plaintiff 
brought trover and insisted that the notes were 
payment, bat on a case reserved, the court held 
that they were no payment, unless the defad- 
ant bad agreed to take them as payment, and 
run the risk of their being paid. Nonsait en- 
tered. See also Tapley t. Martens, 8 T. R- 
401, (Chit. j. 625). 

Blackborne, Ex parte, 10 Ves. 204, (ChH. j. 

706). Goods sold to be paid for by hUlsat three 

■ninths. The drawers and acceptors becoming 
bankrupts before the bills were doe, the vender* 
having received dividends under their com®®- 
sions, were entitled to prove under a commie* 
•ton against the vendees, who bad not iodoned 
the hiffsv the deficiency as a debt: till tkatihaU 
be ascertained a olaitn and dividend reserved ft* 


(1) Receiving the transfer of a note as collateral security for the payment of a pre-exitfwf 
debt , is not taking it in the ordinary comae of trade, and for a valuable consideration, as betwte* 
the creditor and an accommodation indoraer. Wardell v. Howell, 9 Wend. 170. 
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CHIP. VI.] OF BILLS AND NOTES. 

navy bill, or other bill or note on getting it discounted , although without in- 
dorsing it, and it turns out to be forged^ he is liable to refund the money tc 
the party from whom he received it, on the ground that there is in general 
an implied Warranty that the instrument is genuine (k) (l ); although there is 


the whole. The Lord Chancellor said, “I take 
it to be now clearly settled, that if there la an 
antecedent debt, and a bill is taken without tak- 
ing an indorsement, which bill turns out to be 
bad, the demand for the antecedent debt may 
be resorted to. It has been held, that if there 
is no antecedent debt, and A. carries a biH to 
B. to be discounted , and B. does not take A.'s 
name upon the bill, if it is dishonoured there is 
no demand, for there was no relation between 
the parties except that transaction , and the cir- 
cumstance of not taking the name upon the bill 
is evidence of a purchase of the bill. In a sale 
of goods the law implies a contract that those 
goods shall be paid for. It is competent to the 
party to agree that the payment shall be by a 
particular bill. In this instance it would be ex- 
tremely difficult to persuade a jury, under the 
direction of a judge, to say an agreement to pay 
by bills was satisfied by giving bills whether 
good or bad. The hills were only a mode of 
paying the debt of 3000/. If they are not paid, 
the original debt, arising out of the contract for 
goods sold and delivered, remains. It is clear, 
the creditor still holding the bills, cannot resort 
to that original contract. In general cases, 

. where the hill is not paid, if there is no bank- 
ruptcy, the creditor must come immediately 
upon the bill dishonoured, saying, he cannot 
procure payment, and desiring to have payment , 
and then he might maintain an action for goods 
sold and delivered. There may be cases in 
which be may have received part of the money 
without involving the difficulty from giving time 
as to the r^st of it; as it part was p aid before it 
was due; in that case, if no time was given for 
payment of the residue, an action for goods sold 
and delivered would lie for the residue.' 9 

(k) Jones r. Rydo, 1 Marsh. 157, 159; 5 
Taunt. 439, (Chit j. 906); Brace r. Bruce, 
l Marsh. 165; 5 Taunt. 495, (Chit. j. 90?) ; 

Bayl. 5th edit. 170; per Littledale, J. in Cam- 
idge v. Allenby, 6 B. & C. 373, 385. See 
post, Ch IX. s. ii. Payment by Mistake, 

Jones v. Ryde. Assumpsit for 1000/. for 
money had and received; at the trial the plain- 
tiffs had a verdict, subject to the opinion of the 
court on the following case: The defendants, 
bill brokers, were possessed of a navy bill, pur- 
porting to be for 1834/. 1 6s. 1 0d. which the 
plaintiffs, also bill brokers, discounted for them 
at their request. The plaintiffs afterwards dis- 
counted it with Mr. Williams, who presented it 
for payment. The dale and sum in the hill had 
been altered since it was issued, and before it 
came to the hands of the defendants, the bill 
being originally issued for 884/. 16*. 10 d. only. 
Williams received 884/. 16s, 10,/. from the 
transport-office, und the plaintiffs repaid him 
the 1000/. and brought the present action. The 
court held, that the plaintiffs were entitled to 


recover, and although the defendants couhl not 
be sued as indorsers (the instrument being 
transferable by delivery) they were not releas- 
ed from the responsibility they incurred by pass- 
ing an instrument which purported to be of 
greater value than it really was. And per Gibbs, 
C. J. “ The ground of resisting this claim is, 
that it was a negotiable security without indorse- 
ment; and that when the bolder of a negotiable 
security passes it away without indorsing it, he 
means not to be responsible upon it. This doc- 
trine was fully discussed in the case of Fenn r. 
Harrison, 3 T. R. 757, (Chit. j. 463, 467); 
and the proposition is true, but only to a cer- 
tain extent. If a man pass an instrument of this 
kind without indorsing it, he cannot be sued at 
indorser but he is not released from the respon- 
sibility which he incurs by passing an instru- 
ment which purports to he of greater value than 
it really is. This question must often have oc- 
curred in the case of bank notes; I believe it 
is not disputed, but that if a man take a forged 
note, he is entitled to recover the amount of it 
from the person of whom he received it; and I 
cannot distinguish this from the case of a prom- 
issory note; for though one should not he an- 
swerable on the note ns party to it, one should 
be liable for the money which had been paid on 
the supposition of its being worth so much." 
Mr. Justice Chambrc, " There can bo no doubt 
in this case: the general principle is perfectly 
clear, that where money has been paid without 
n consideration, it is to he recovered hack. It 
would lie very mischievous if the doctrine con- 
tended for by the defendants could be support- 
ed, as it would very materially affect the credit 
of these instruments. The person who takes 
them gives credit to the person who passes them 
to him for the amount, and if they fail, the 
money must be refunded. In this case, the 
plaintiffs, or at least Williams, who stood in 
their place, hive done nothing but what was 
for the advantage of the defendants." 

In Bruce r. Bruce, 1 Marsh. 165; 5 Taunt. 

495, (Chit. j. 90S), the same doctrine was es- 
tablished with reference to a victualling bill. 

In Fuller r. Smith, Ry. & Moody, 49; 1 C. 

& P. 197, (Chit, j 1205); where the plaintiffs, 
bankers, discounted for file defendants, bill 
brokers, a biil of exchange, which th© latter did 
not indorse, and the signatures of the drawer 
and acceptor (the latter of whom kept an ac- 
count with the plaintiffs) were forged; it was 
held thut the defendants were liable to refund 
the money, and that the fact of their having 
paid over the amount to the indorsee, for whom 
they were brokers, would not relievo them from 
their liability. 

But see the cases ns to recovering back mon- 
ey paid, post , Ch. IX. e. ii. Of Payment by 
Mistake. 


(1) The indorser of a bill is not untitled to belief, on the ground of error or fraud, because the 
previous indorsement is a forgery committed by the drawer, unless lie shows that such error was 

SO 
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no guarantee implied by law in the party passing a note payable on demand 
to bearer, that the maker of the note is $olvcnt at the time when it is so pass- 
ed^). And though a party do not indorse a bill or note, yet he may, by a 
collateral guarantee or undertaking, become personally liable(m). 

*But, as on a transfer by mere delivery , the assignor’s uame is not on the 
instrument, there is no privity of contract between him and any assignee, be- 
coming such after the assignment by himself, and consequently no person 
but his immediate assignee can maintain an action against him, and that only 
on the original consideration, and not on the bill itself(n). And if only one 
of several partners indorse his name on a bill, and get it discounted with a 
banker, the latter cannot sue the firm, tliough the proceeds of the bill were 
carried to the partnership account(o). 

When a transfer by mere delivery , without indorsement, is made merely 
by way of sale of the bill or note, as sometimes occurs(p) ; or exchange of 
it for other bills(^) ; or by tcay of discount , and not as a security for money 
lent(r) ; or where the assignee expressly agrees to take it in payment, and 


(/) Per Littledale, J. in Cumidge p. Allen- 
by, 6 D. & C. 373, 385. 

(m) Post , 248. 

(n) Ward r. Evans, Ld. Knvm 928, (Chit, 
j. S>16, 218). In the matter of Barrington, 2 
Sch. & Lef. 112 

In the matter of Barrington and Burton, 
bankrupts. 2 Sch. & Lef. Rep. 112, (Chit. j. 
697). B. hands over a negotiable note for val- 
uable consideration to G-, not indorsing it, but 
giving a written acknowledgment on a sepa- 
rate paper to bo accountable for the note to G. 
G. indorses the note, which, together with the 
written acknowledgment, comes into the hands 
of M. for valuable consideration, and B. and the 
several parties to tho note become bankrupts; 
M. cannot prove’ the note against the estate of 
B. the written acknowledgment not being as- 
signable: hut is entitled to have the amount 
made an item in the account between B. and G. 
and to stand in the place of the latter. The 
Lord Chancellor: 44 This undertaking, thougli 
for valiiublc consideration, was not assignable 
with the note, nor can it give the holder of the 
note, to whom it was transferred, a right to 
prove under it against the estate of Barrington 
and Burton; the vote does not make them debt- 
ors; they are indeed chargeable, on the ground 
of their undertaking in account with Gray and 
Son; but you can make yourselves creditors to 
the bankrupt’s estate only by your equitable 
right to stand in the place of Gray and Son. To 
this end an account must first of all be tnken, 
to see whether the bankrupt’s estate is debtor 
to Gray and Son; and the most proper coarse 
would have been to petition that the assignees 
of Gmv and Son might prove for your benefit 
on the estate of Barrington and Burton; if there 


shall appear to be a sufficient balance due by 
them to Gray and Son, you will be entitled to 
be paid 300/. out of that balance; but this un- 
dertaking does not make you creditors on the 
estate of Barrington and Burton. It only gives 
you a right to have it made an item in the ac- 
count between them and Gray and Son.” 

(o) Emly v. Lye, 16 East, 7, (Chit, j. 849); 
ante , 58, 59; infra , note (s). 

( p) Fenn t. Harrison, 3T. R. 767, (Chit. j. 
463, 467); Fydell v. Clark, 1 Esp. Rep. 447, 
(Chit. j. 661); Bank of England r. Newman, 

1 Lord Ravin. 422, (Chit. j. 207); 12 Mod. 
224; and Comyns, 57; S. C., 1 Mont. 142, 
149, 150; Ex parte Suttleworth, 8 Ves. 368, 
(Chit. j. 593) ; Cullen, 100, 101. 

( q ) Hornblower t. Proud, 2 B. & Al. 327, 
(( bit. j. 1049); Fvdell r. Clark, 1 Esp. Rep. 
447, (Chit. j. 561).' 

(r) Fenn r. Harrison, ST. R. 759; Ex parte 
Shuttleworth, 3 Ves 368; Fydell r. Clark and 
another, 1 Esp. Rep. 447; and see Lord Raym. 
442; 15 East, 12; 10 Vos. 206; Ex parte Is- 
bester, 1 Rose, 23; Bayl. 5lh edit. 868, 369. 

In Fenn r. Harrison, 3 T R. 759, (Chit j. 
463, 467), Lord Kenyon said, 44 It is extreme- 
ly clear, that if the holder of a bill send it to 
market without indorsing his name upon it, nei- 
ther morality, nor the laws of this country, will 
compel him to refund the money for which ho 
sold it, he did not know at the time that it t cat 
not a goo./ hill. If he knew the bill to be bad, 
it would he like sending ont a counter into cir- 
culation to impose upon the world, instead of 
the current' coin. In this case, if the defend- 
ant had known the hill to be bad, there is no 
doubt that lie would have been obliged to re- 
fund the money.” 


caused by the plaintiff, or that lie participated in the fraud. Olivier v. Audry, 7 Louis. Rep* 

496. 

Whether the indorsement of a note was made for the accommodation i f the drawer, or taken 
in the regular course of business, the bolder can look to his immediate indorser, even if the in- 
dorsement preceding it is n forgery. Ibid. 

^ The indorsee of a bill or note is entitled to recover against the last indorser, notwithstanding 
it was an accommodation indorsement, and the prior indorsement forged. And this is upon tbe 

f irinciple that the last indorsement is a guaranty of all preceding indorsements. Harris r. Brad- 

ey, 7 Yerg. 310. } 
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to run all risks($); he has in general no right # of action whatever against the 
assignor, in case the bill turns out to be of no value. But there can be no 
doubt that if a man assign a bill for any sufficient consideration, knowing it 
to be of no value , and the assignee be not aware of the fact, the former would, 
in all cases, be compellable to repay the money he had received (/). And 
it should seem, that if, on discounting a bill or note, the promissory note of 
country bankers be delivered after they have stopped payment , but unknown 
to the parties, the person taking the same, unless guilty of laches, might re- 
cover the amount from the discounter, because it must be implied, that at 
the time of the transfer the notes were capable of being received if duly pre- 
sented for payment(u)(l). 

The obligation of the assignor, though in general irrevocable , may, how- 
ever, be discharged or released by the act of the holder, in the samejman- 
ner as the obligation of the drawer($) ; it may also be discharged by pay- 
ment of the bill by any prior party (y) (2). But the taking another party in 
execution will only operate as a payment by such party and will not operate 
in favour of any other(*)(3). 


Ex parte Sbuttleworth, 3 Ves 363,* (Chit. j. 
533). Newton gave the bankrupt before his 
bankruptcy cash for a bill, on discounting the 
same, but refused to allow the bankrupt to in- 
dorse it, thinking the bill better without his 
name. He had proved the amount under the 
commission, and on n petition to have the proof 
expunged, the Chancellor granted the petition, 
observing, that this was a sale of the bill. The 
same doctrine was entertained in Ex pnrtc 
Blackburns, 10 Ves. 200; ante, 244, note (i); 
and see Ex parte Roberts, 2 Cox, 171. 

Fydell v. Clark and another, 1 Esp Rep. 
447, (Chit. j. 561). Where bonkers, in dis- 
counting a bill, give their customers bills or 
notes without indorsing them, which turn out 
to be bad, the bankers are not liable. S. P. 
Bank of England r. Newman, 1 Ld. Raym. 
442, (Chit. j. 207); Emly v. Lye, 15 East, 7, 
12, (Chit j 849). 

(#) Owenson v Morse, 7 T. R. 65, 66; ante, 
244, note (i). Cooke’s Bank Law, 120; Ex 
parte Shuttleworth, 3 Ves. 368, (Chit, j 583); 
Ex parte Blackburne, 10 Ves. 206; Emly v. 
Lye, 15 East, 13; 1 Mont. 142, 149, 150. 

Emly r. Lye, 15 East, 13, (Chit. j. 849). 
Per Bayley, J. “ If a person buy goods of 
another, who agrees to receive a certain bill in 


payment, the buyer’s name not being on it, and 
that bill be afterwards dishonoured, the person 
who took it cannot recover the price of bis 
goods from the buyer, for the bill is considered 
as a satisfaction. It has been so held, and I 
can see no difference where money, instead of 
goods, is given for the bill;** and per Kenyon, 
C. J. in Owenson v. Morse, 7 T. R. 66. See 
the cases, ante , 244, 245, 246, in notes. 

(0 Anon.l2Mod. 517, (Chit, j 216); Fetm 
v. Harrison, 3 T. R. 759, (Chit. j. 463, 467); 
Popely v. Ashley, Holt, 121, (Chit. j. 225); 
Bayl. 5th edit. 

(a) Sed quaere; see Camidge v. Allenby, 6 
B. & C. 373; 9 Dow. & Ry. 391, (Chit. j. 
1319); post, Ch. IX. *. i. Of Presentment 
for Payment . 

(x) Synderbottom v. Smith, Stra. 649, (Chit, 
j. 263); Gee t*. Brown, Stra. 792, (Chit. j. 
267); ante, 194. 

( y ) Hull v. Pitfield, 1 Wils. 46, (Chit j. 
306). 

(z) Hayling r. Mulhall, 2 Bla, Rep. 1235, 
(Chit. j. 400); Macdonald v. Bovington, 4 T. 

R 925, (Chit. j. 497); Claxton r. Swift, 2 
Show. 481, (Chit. j. 167); post, Ch. IX. s. ii. 
Payment. See po.*t, 920, (31). 


(1) Where bank bills are received in payment, and at the time of such payment the bank 

which issued the bills has in fact slopped payment, although the failure is not at the time known 
at the place of payment, the loss falls upon the party paying, and not upon the party receiving 
the bills. Lightbodv v. Ontario Hank, 11 Wend Rpp. 9. ^ Hawley r. Thornton, 2 Hill, 509 

S. P. Contra, Scroggs v. Goss, 8 Yerg. 175. ^ 

(2) Where a negotiable promissory note, signed by one person as principal, and others as sure- 
ties, is paid by the principal after it is due, no action can be maintained on it by any person 
against the sureties. Merrimac Bank v. Parker, 7 Pick. Rep. 89. 

Where a surety in a joint note, paid it, but took no assignment from the creditor, of a judgment 
previously obtained upon it, against the principal debtor, held that the payment satisfied the judg- 
ment. Sherwood upon the relation of the State Bank r. Collier, 3 Devereux’s R. 380. 

(3) If the indorsee after taking the maker in execution, take of him a bond or warrant of at- 
torney to confess judgment, in satisfaction of the execution, this discharges nil the other parties. 
M’Fadden v. Parker, 4 Dali. Rep 275. 

The discharge of oue joint proraissor under an insolvent act will uot operate as a release oC 
the other. Tooke v. Bennett, 3 Caines’ Rep. 1. 

The holder’s proceedings under a commission of bankruptcy against the acceptor of a bill, will 


*847 


I. Of the 
Transfer of 
Bills and 
Notes. 

7thly. 
Rights and 
Liabilities 
of the Par- 
ties. 


Digitized by VaOooLe 



247 a 


or THE TRANSFER 


[PART 1. 


I. of the If a party indorse n bill for th • accommodation of the drawer, which is 

Transfer of a j so accented by a third person for the like accommodation, such indorser 
Bills and 1 


Ttbly. 


not discharge the responsibility of the cnteced^nt parties. Kenworthy c. llopkins, 1 Johns. 


LhfbdUies^ A 80,1 ma . v he hy 0,1 indorser against his indorsee upon a special guaranty. 4 Y cates’ Rep. 
of the Par- 

If the holder of a note, knowing that it was made and discounted for the accommodation of 
the indorser, give time to the indorser, without consulting the drawer, the latter will not thereby 
Indemnity be discharged. Walter r. Bank of Montgomery bounty, 12 Berg. and R. 382. 
of an Ac- Bo, an agreement by the holder of a bill with the drawer for delay, without any consideration, 
commoda- and without any communication with, or assent of the indorser, will not discharge the latter, 
tion Indors- after due notico of dishonor. M’Lomore r. Powell, 12 Wheat. 654, 556 Quere, whether the 
er, &c. indorser has n right to require the holder to compel payment of a bill by suits against the princi- 
pal. Id. Bee infra. 

The drawer of a check is not surety for the payee, though it be drawn for the accommodation 
of the latter. Therefore, if a subsequent holder give time to the payee, he being bound to 
pay the holder, this w ill not discharge the 'drawer, even though such holder kuow that the check 
was made for the payee’s accommodation. 1 Murray v. Judah, 6 Cowen, 484. 

Bo, a receipt of part of a bill, after a regular demand and protest for non-payment, though with- 
out the knowledge or consent of tho drawer, will not discharge him for the balance unpaid. 
Motle r. Kennedy, 3 M’t'ord, 13. 

Although the holder of n promissory note, upon the request of the surety, neglects to sue the 
principal, the surety is not llierehy discharged. Fry r Baker, 4 Pick. 382. ^ Beardsley r. 

Warner, (i Wend. f>10. Hognbooui r. llerrick, 4 Venn. 131. y 

If an indorsee give time of payment, the indorser is discharged. Whittclsey et al. r. Detn, t 
Aiken’s Rep. 263 

If the holder of a note take collateral security, the indorser is not thereby discharged, unle* 
the right of action on th* note be suspended by such act of the holder. Moar r. Wright, 1 Ver- 


mont Rep. 57. 

Where the payees of a promissory note, without the request of the surety, commenced a suit 
thereon, and attached the properly of the principal, and afterwards, by an arrangement mads 
with the principal, dissolved the attachment and discontinued the suit, it was held, in an action 
brought against the surety on said note, that he was not released from his liability thereon. Mont- 
pelier Bank r. Dixon, 4 Vermont Rep 087. 

An agreement without consideration by a creditor with the principal debtor, changing the time 
of payment of a note, docs not discharge the surety to such note. Olcott t>. Rath bone, 5 Wend. 
Rep. 490. 

An agreement for delay, w ithout consideration, made between the principal debtor and his cre- 
ditor, will not discharge a surety. An agreement to have that effect must be a binding agree- 
ment, or one to the prejudice of the surety. Hall and Montross r. Constant, 2 Hall’s Rep. 185. 
Planter’s Bank r. Bellman, 2 Ci ill & John 230. y 

Where the holder of a note appears at tho concurso of the maker’s creditors, and votes that 
property which is mortgaged to secure the payment of the note shall be sold on time, the indors- 
er is discharged. LobdelT r. Niphler, 4 Miller’s Louisiana Rep. 29 4. 

An indorser is uot discharged by the acceptance by the. holder of n note, of a bond and war- 
rant of attorney from the maker, for the purpose of entering judgment thereon, and increasing his 
security; the bond and warrant in such case, are considered as collateral security. The Mo- 
hawk Bank r. Van Horne, 7 Wend. Rep. 117. 

If a note payable in specific articles be assigned as collateral security to a bond, and the assig- 
nee make a new contract with the maker, tho note becomes his own, and all parties to the bond 
are discharged. Erwin v. Cooke, 2 Dovereux's Rep. 183. 

• A creditor who, on receiving a new note surrenders tho first, novates his debt, the sureties h« 

had for the payment of the first arc discharged, and the accommodation indorser must be so, if 
his name be not on the note taken to renew the former. Morgan et al. v. Their Creditors, l 
Miller’s Louisiana Hep. 527. 

If a creditor gives a receipt for a draft in payment of his account, the debt is novated. Hunt 
r. Boyd, 2 Miller’s Louisiana Rep. 109. 

The debt is not novated when the vendor consents that the person proposed ns indorser may, 
if he choose, pay the price in cash. Lalawrie r. Cahallen, 2 Miller’s l^ouis. Rep. 401. 

Where three individuals ?re bound in solido for the whole amount of a note, if the holder ac- 
- cept a less sum from two of the drawers, who are released from responsibility, the indorser is dis- 
charged. Abat v ■ Holmes, 3 Id. 351. 

^ See also Bradford v. Hubbard, 8 Pick. 155; Oxford Bank r. Lewis, Idem, 458; Gloucester 
Bnnk r. Worcester, 10 Pick. 528; Parsons o. Same, Idem, 533; Planter’s Bank r. Sellroaa,2 
Gill & John. 230; State Bank r. Wilson, 1 Dev. 484; Bush p. Critchfield, 5 Ham. 113; Brown 
r. William*, 4 Wend. 360; Southwick u. Sax, 9 Weed. 122; Keeler v. Bartine, 12 Idem, 110; 
Bank of the United States t . Hatch, 6 Peters’ 250. 

If the holder of a note takes a higher security from the drawer, it discharges the endorser, 
though tinia be not given. Bank of Wilmington r. Simmons, 1 Har. Del. Rep. $31. Indulgence 
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may, after he has been compelled to pay the bill, support an action thereon I. Of the 
against the acceptor, or may prove under his commission, in case of his 
bankruptcy(rt)(l). And such an accommodation indorser, in case there be Notes, 
reasonable ground to apprehend the insolvency of his principal, has an equit- 7lh j 
able right to withhold the payment of any money which he may owe to him, Rights sod 
until he has been indemnified against any liability on account of his indorse- Lj»Wlitie« 
ment, though such liability would be no defence at law to an action by the Par ~ 
principal^). If the indorser of a dishonoured bill promise the indorsee that 
if he will sue the acceptor, he, the indorser, will pay the law -expenses, to 
entitle the indorsee to recover on this promise, the amount of his attorney’s 
bill on suing the acceptor, it is not necessary for him to prove that he paid 
the attorney, his liability to do so being sufficient(c). 

* Where the defendant drew upon his brother, C. L. H., certain bills of [ *248 ] 
exchange, and indorsed them to the plaintiffs, as security for advances made 
and to be made by them to C. L. H.; and as a further security, C. L. H., 
by a deed, to which the plaintiffs and defendants respectively were parties, 
assigned to one B. the lease of his house and the fixtures, furniture and ef- 
fects therein, in trust that at the request of the plaintiffs, B. should sell the 
same, and apply the proceeds in discharge of the debts then due or thereaf- 
ter to become due to the plaintiffs; and the deed also contained a proviso 
that the premises should be sold or offered for sale, and the proceeds if sold 
applied in the manner specified in the deed before any proceedings should 
be commenced against the defendant upon the bills; and the trustee (with 
the knowledge and assent of the defendant) never took possession, but C. L. H. 
remained on the premises; and the goods of C. L. H. were afterwards sold 
by the assignees appointed under a commission sued out against him; it was 
held, that the proviso was no bar to the plaintiff’s right of action upon the 
bills (d). 


(fl) Houle v. Baiter, 3 East, 177, (Chit. j. 
664). Defendant ordered goods of Capper, 
and to obtain these materials accepted a bill, 
drawn on him by Capper; and to increase the 
credit of the bill, Capper prevailed on the plain- 
tiff to lend his indorsement. Capper indorsed 
the bill to Abnd, who supplied the silver of 
which the goods were made, and delivered it 
to the defendant. Before the bill become due, 
the defendant became a bankrupt, and obtained 
his certificate. Plaintiff took up the bill and 
brought this action, and upon the trial the plain- 
tiff had a verdict, subject to the opinion of the 
court; and the court held that the bankruptcy 
of the defendant was a bar to the action, because 
the plaintiff might have proved under the com- 
mission, In Brown and others r. Massey, 15 
East, 220, (Chit. j. 852), it appears to have 


been questioned whether an accommodation in- 
dorser could sue an accommodation acceptor, 
if at the time he so indorsed he knew that the 
acceptor had received no value. And see Wif- 
fen v. Roberts, 1 Esp. R. 261, (Chit. j. 536). 

(6) Wilkins v. Casey, 7 T. R. 711, as ob- 
served upon by Lord Eilenborough, C. J. in 
Willis r. Freeman, 12 East, 659, (Chi', j. 802); 
Ex parte Metcalfe, 11 Vea. 407, (Chit. j. 719); 
Madden r. Kemstcr, 1 Campb. 12, (Chit. j. 
739); See Stonehouse r. Read, 5 D. & R. 
603; 3 Bar. & Cres. 669, (Chit. j. 1242); pot/, 
Ch VII s. iii. Indemnity to Acceptor . 

(c) Bullock r. Lloyd, 2 Car. & P. 119, 
(Chit, j 1274). 

(d) Lancaster r. Harrison, 4 Moore & P. 
561; 6 Bing. 726, S. C. 


to the maker on receiving securities from him, does not discharge the endorser, where there is no 
valid agreement for giving time of payment for a definite period. Bank of Utica v. Ives, 17 
Wend. 501. Or where there is no evidence of the maker’s acceptance of such indulgence. Hef- 
ford v. Morton, 11 Louis. 115. And see the following cases on this subject; Freeman’s Bank v . 
Rollins, 1 Shep. Maine Rep. 202; Bank of S. Carolina t». Myers, 1 Bai. 412; Perry v. Corneal, 
Wright, 197; Westcott v . Price, Idem, 220; W'akefield r. Limbert, R. M. Charlton’s Rep. 13; 
Commercial Bank r. Hughes, 17 Wend. 94; Nicherson v. Revell, 6 Nev. & M. 192; 8. C. 4 
Adol. & El. 675. Receiving part payment for the acceptor or maker and neglecting to give no- 
tice to the indorser, will discharge him. Kilpatrick r. Ileaton, 2 Brev. 21; 3 Brev. 93, S. P. 

(1) ^ The indorser of an accommodation note is to bo considered in the light of a surety, and 
when sued may produce the original contract on which the note was given, to show that it was 
stipulated the note should not be negotiated. Louisiana State Bank v. Seneca I, 11 Carry, 29. }• 
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I. Of the Sometimes on the transfer of bills or notes, a party may object to in- 
Trenftfer of dorse, but yet will collaterally guarantee the payment. In France, when a 
Note* 11 * 1 money changer or commercial agent sells a bill to a banker or merchant, be 
s w Of P uts ^* IS name u P on the bill, and thereby warrants the payment, or in case 
Collateral of a note, he guarantees on a separate paper called a eaZ, that the note is 
Goaran- genuine(e). Where the party is benefitted by the transfer, it should seem 
Bin or** a l ^ al cven * 1,s vei *b a l promise would be valid, but when the engagement would 
Noteshali be collateral, and within the meaning of the statute against frauds, as an 
bo paid, agreement to answer for the debt, default, or miscarriage of a third person, 
it must be in writing, and either expressly or impliedly slate on the face of 
it an adequate consideration;^) and it has been decided, that a written en- 
gagement that a bill, note or check shall be paid, will not be valid unless ac- 
cording to the requisites of the statute against frauds, it sufficiently, on the 
face of it, shows that there was an adequate consideration for giving it(/); 
therefore, an undertaking in these words, u Messrs. Morley & Co. we here- 
by promise that your draft on Win. Clark, Son & Co. due at Messrs. 
Mastermans’ at six months, on the 27th Nov. next, shall be then paid out of 
money to be received from St. Phillip’s Church, say amount, 1742. 13*. 5d. 
— Wm. Clark, Win. Boothby, 2G May, 1S24,” is void under the statute, 
no consideration appearing for Boothby ’s promise(/). 

The following memorandum is also void : — “ Inclosed I forward you the 
bills drawn per J. A. upon and accepted by L. I), which 1 doubt not will 
meet due honour, but in default thereof I will see the same paid. B. J. 

[#249 J A.(#).” But where an agent remitted bills in payment 'of bis principal’s 


(e) Sec Dc la Chaumette r. Bank of Eng- 
land. 9 B. & C. 210; Dana & L. 319; 2 Bar. 
& Aid. 385. (Chit j. 1419, 1542). 

{f ) Morley r. Boothby, 3 Bing. 107; 10 
Moore, 395; 3 Law J. 177, C. P., S. C. ; see 
also Phillips v. Bateman, 16 East, 356. See 
post, 820, (32). 

(g) Hawes v. Armstrong, 1 Bing. N. C. 761 ; 

1 Scott, G61; 1 Ilodges, 179, S. C. 

Tindal, C. J. “ The consideration is thus 
stated in the present case: — that the plaintiffs, 
nt the request of the defendant, would give time 
for the payment of the debt of 260/. then due 
from John Thomas Armstrong and Dell, and 
would take, accept and receive, by way of se- 
curity for the payment of the same, the several 
bills "of exchange set out in the declaration, and 
would forbear and give time to the said John 
Thomas Armstrong and Dell for payment of 
the said debt or sum of 260/. until the said bills 
should respectively become due and payable. 
And whether this consideration sufficiently ap- 
pears in the written memorandum, is the point 
in dispute. That such consideration does not 
appear expressly and in terms in such memo- 
randum is apparent on the bare inspection of the 
writing itself. It is not, however, necessary 
that such consideration should appear in ex- 


press terms: it would undoubtedly be lofficient 
in any case, if the memorandum is so framed 
that any person of ordinary capacity mast infer 
from the perusal of it that such and no other 
was the consideration upon which the under- 
taking was given. Not that a mere conjecture, 
however plausible, that the consideration staled 
in tile declaration was that intended br the 
memorandum, would be sufficient to satisfy the 
statute, but there must be a well-grounded in- 
ference to be necessarily collected from the 
terms of the memorandum that the consideration 
stated in the declaration, and no other than such 
consideration, was intended by the parties to be 
the ground of the promise. Now, looking *t 
the memorandum in this case and reading it o® 
persons of ordinary understanding would rend 
it, wc cannot come to the conclusion, that giv- 
ing time and forbearing to sue was necessarily 
the consideration for the promise of the defen- 
dant. It may have been so, undoubtedly, and 
most probably it was. But the consideration 
may also have been, for anv thing to the contra- 
ry to be collected from the written agreement, 
an engagement on the part of the plaintiffs to j 
extend their credit to Armstrong and Dell, or 
nn engagement by the plaintiffs to dicount these | 
bills for Armstrong and Dell. For there is noth- I 


(1) Although this is the English rule, and has been adopted in New York, Sears r. Brink, 3 
Johns. Rep. 210. Leonard v. Vredeuburgh, 8 Johns. Rep. 29, and in South Carolina, 2 Nott & 
M’Cord, 372; yet it has been rejected in many of the States. See Levy r. Merrill, 4 Greeol* 
Rep. 180, 387. Packard v. Richardson, 17 Mass. Rep. 122. Sage r. Wilcox, 6 Con. Rep. 81- 
go in Virginia, though in their statute the word promise was used. 5 Cranch’s Rep. 151, 152. 
J The words “ value received” in a guaranty to pay the debt of another, arc a sufficient ex- 
pressing of the consideration. Watson v. M’Laven, 19 Wend. 557. )> 
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debt, and wrote, u that should they not be honoured when due, he (the I. Of the 
agent) would see them paid,” this was holden a sufficient engagement within Transferor 
the statute(A). And in a very recent case, where the plaintiff having press- 
ed W. for payment of a debt, the defendant, W.’s attorney, sent to plaintiff 
a bill accepted by W. at two months inclosed in a letter, in which the de- 8thl y* 
fendant said, “ W. being disappointed in receiving remittances and your ^“shTlieB 
expressing yourself inconvenienced for money, I send you his acceptance of Indorae- 
at two months;’’ and the plaintiff refusing to take the bill unless defendant ment * 
put his name to it, the defendant wrote on the back ot the letter u I will 
see the bill paid for W.” It was held, that the defendant was responsible, 
and that the consideration (viz. the forbearing to sue) for the guarantee suffi- 
ciently appeared(t). So a written promise, u Messrs. B. & Co. — Gen- 
tlemen, our mutual friends, Messrs. S. & Co. having accepted the under- 
written bill drawn on them by your firm, I hereby give my guarantee for the 
due payment of the same, should it be dishonoured by the acceptors,” was 
held binding on the defendant^). And a written promise, “ Mr. P. — Sir, 

M. L. having chartered your ship, Ifoberts, to bring a cargo from New- 
Brunswick, and the same being landed to the ’charterer, and he having paid [ *250 J 
you one-half of the freight, and given you his acceptance for the remainder, 
at four months date, I engage to be accountable to y«u for the amount of the 
said acceptance should it not be paid when due,” was also holden valid (/) . 

And from a Jate case it should seem that the following is a sufficient guar- 
antee .within the statute. “ In consideration of your being in advance to 
Messrs. Lees in the sum of 10,000/. for the purchase of cotton, I hereby 
give you my guarantee for that amount on their behalf. — J. Brooks at 
all events the plaintiffs giving up such guarantee is a sufficient consideration 
for the defendant’s promise to see certain acceptances paid(m). 


ing whatever in the letter itself that necessarily 
connects the undertaking of the defendant with 
the consideration of forbearance; no expression 
to denote that the bills are delivered in satisfac- 
tion of or as security for the debt then due from 
Armstrong and Dell to the plaintiffs, nor even 
any mention that any debt was due to them. 
Undoubtedly, it is extremely probable, from 
the amount of the debt due from Armstrong and 
Dell agreeing exactly with the amount of the 
bills inclosed in the letter, that such bills were 
sent as n security for the debt then due, and if 
so, that the forbearance for the time the bills 
had to run must have formed the ground for the 
promise of the defendant; and there is no writ- 
ten evidence to show that such was the case: 
and after proof of the existence of such debt by 
parol evidence (which might be admitted) the 
great link in the chain of the evidence would 
‘•still be wanting, and there would be nothing 
but parol evidence to supply it, namely, that 
the forbearance of suing for that debt was the 
consideration for the particular promise. 

“ Thinking, therefore, in this case, that tho 
consideration for the defendant’s promise is left 
in complete uncertainty upon the defendant's 
letter, we cannot bring ourselves to the conclu- 
sion that the memorandum is sullicient to take 
the case oat of the statute of frauds, and con- 
sequently we bold that there must be judgment 
for the defendant.” 

In Ellis p. Levi, (decided T. T. 1836), the 
court pronounced a like judgment on the follow- 
ing agreement: — 

" Mr. T. Ellis , 60, Whitechapel . Mr. Ri- 


chard H. Chase , of the Office of Ordnance, 
Baibadoes t about to proceed thither in the 
Alary , having incurred an account with you 
nmounting to *10/. 5s. with the understanding 
that he is to transmit the amount to you three 
months after he shall have arrived at Barba - 
does , we hereby guarantee his performance of 
the sxid engagement, and in failure thereof we 
will be responsible to you. Isaac Levy and 
Co 36, Old Broad Street, 20 Nov. 1833;” 1 
Bing. N. C. 767, note (a); 1 Scott, 669, note 
(a),S. C. 

(h) Morris r. Stacy, Holt, C. N. P. 163, 
(Chit j. 960). There A. an agent for some 
manufactures, sold to B , who (likewise acted 
as nn agent, a quantity of shoes, and received 
certain bills of exchange in payment. B. beings 
pressed to indorse them ’refused, bnt wrote a 
letter to A., in which he inclosed the hills, and 
added “ that should they not be honoured when 
due, he (B.) would see them paid." Held, that 
this was a sufficient agreement within the 4th 
section of the statute against frauds to bind B. 
to pay for tho goods in default of bis principal. 
Seil vide Hawes v. Armstrong, 1 Bing. N. C. 
761, ante , 248, note (g). 

(t) Ernmott v. Kearns, 6 Bing. N. C. 659. 
(k) Boehm v. Campbell, 3 Moore, 15; 8 
Taunt. 679, (Chit. j. 1045). Sed quare; see 
ante , 248, note ( g). 

(/) Pacer. Marsh, 1 Bing. 216; 8 Moore, 
69, S. C. Sed quart; see ante, 248, note (g). 

( m ) Haigh c. Brooks. T. T. 1839, Q. B. 2 
Perry & Dav. Lord Denman, C. J. in deliver- 
ing the judgment of the court said, “ It was ar- 
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But even in those cases where a valid engagement has been made, that a 
bill or note shall be paid, it is effectual only between the original parties to 
it, and not transferable at law, or in equity, or in bankruptcy ; nor can the 
action or proof be upon it, as in the case of the indorsement of a bill or note, 
but it must be on a special agreement, or the consideration which existed be- 
fore, or passed at the time of the transaction (n). aSo a written engagement 
to warrant the payment of a bill of exchange, although good for other pur- 
poses, is not within the statute of G Geo. 4, c. 16, s. 51, which applies on- 
ly to what arises on the face of the instrument(o) (1). 


f raed for defendant that this gnnrantee is of no 
orce, because the fact of plaintiff ’s being al- 
ready in advance to Lees could form no con- 
sideration for defendant's promise to guarantee 
to plaintiff the payment of Lee's acceptances. 
In the first place this is by no means clear. 
That 4 being in advance' must necessarily mean 
to assert that he was in advance* at the time of 
giving the guarantee, is an assertion open to ar- 
gument. It may possibly have been intended 
as prospective. If the phrpse had been 4 in 
consideration of your becoming in advance,* or 
4 on condition of your being in advance,* such 
would have been the clenr import. As it is, 
nobody can doubt that the defendant took a 
great interest in the affairs of Messrs. Lees, or 
believe that the plaintiff had not come under 
the advance mentioned at defendant's request. 
Here is then sufficient doubt to make it worth 
defendant's while to possess himself of the 
guarantee, and if lhat be so, we have no con- 
cern with the adequacy or inadequacy of the 
price paid or promised for it. But we are by no 
means prepared to say that any circumstances 
short of the imputation of fraud in fuct would en- 
title us to hold that a party was not bound by a 
promise made upon any consideration which 


could be valuable; while of its being so, the 
romUe, by which it was obtained from the 
older of it, must always afford some proof. 
Here, whether or not the guarantee could hare 
been available within the doctrine of Wain r. 
Warlters, the plaintiff was induced by the de- 
fendant's promise to part with somethin® which 
he might have kept, and defendant obtained 
what he desired by means of that promise. 
Both being free and able to judge for themselves, 
how can defendant be justified in breaking this 
promise by discovering afterwards that the 
thing, in consideration of which he gave it, did 
not possess that value which he supposed to be- 
long to it? It cannot be ascertained that that 
value was what he most regarded, lie may 
have had other objects and motives, and of their 
weight he was the only judge” 

(n) Ex parte Harrison, 2 Cox, 172; 2 Bro. 
C. C. G 1 4 ; in re Harrington, 2 Schol & Lef. 
112, (Chit. 607), ante; Ex parte Hustler, 1 
Glyn. & J. 9, (Chit. j. 1019, 1106); Ex parte 
Isboster, 1 Rose, 20; Ex parte Bell, 19th April, 
182” l Mont. Hank. Law, 3d edit. 194. 

(o) Ex parte Harrison, 2 Cox, 172; 8. C. 
2 Bro. C. C 614. A decison on similar pro- 
vision in 7 Cieo. 1 , c 31. 


(1) Where upon the hack of a promissory note made by S. and A. to the plaintiffs, were writ- 
ten the words, 44 I guaranty the payment of the within note," which were signed by the dc- 
# fondant, it was held, that he was a guarantee and not a surety. Oxford Bank*. Havnes, 8 Tick. 

R e P- 423 - ... ‘ 

The guarantee of a promissory note will be discharged bv a neglect of the holder to demand 
payment of the maker and to give the guarantee notice of non pavmeut, provided the maker was 
solvent when the note fell due, but has since become insolvent. Ibid. 

Where A. gave to B. a writing in these words: 44 Whereas B. has agreed to indorse C.’s notes 
at the Middletown Bank, to the amount of 4000 dollars, I hereby agree to be responsible to B. 
for one half the amount of any loss he may sustain by said indorsement; and I agree to pay the 
one half of any payments which B. may be obliged to make, in the same manner and at the 
same time I should be obliged to pay it, provided I was joint indorser with him on said notes;” 
it was held, 1. That such writing was not on its face a continuing guuranty, but was limited to 
the indorsement of notes once only, to the amount of ^4 0 1 ) 0 ; 2. That parol evidence of die sab- , 
ject matter of the agreement and of the circumstances under which it was made, was inadmissi 
ble to affect the construction; 3. That by virtue of the agreement, B. was authorized to indorse 
the notes of C., by attorney, the act being fixed, and not requiring the exercise of judgment or 
discretion, and therefore capable of delegation; 4. That B. was not bound to give notice to 
A. of the several indorsements of C.’s notes, us they were made; and 5. That A. was not en- 
titled, as an indorser, to strict notico of the dishonor of such notes. Hall Rand, 8 Conn. 
Rep. 560. • 

A declaration upon an indorsement of a promissory note guaranteeing payment by the maker, 
must set out the consideration of such indorsement. The guarantor upon such indorsement » 
not liable without a demand and notice of non-payment. Green v. Dodge et a’., Ohio Rep. 
Cond. 436. 

Where a note given by a partner for his individual debt, in the name of the firm was deliver- 
ed by the payee to the defendant, the other partner, to secure it by an attachment in the name 
of the payee, upon the defendant's guaranteeing the payment of it, it was held, that there was a 
*ufficient consideration for the guaranty ; and that as the defendant at the time of signing the guaran- 
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OF ACTIONS FOR BILLS, &C. 


Section II. — Of Actions for Bills or Proceeds, and Bills 
in Equity to restrain Transfers. 

When a bill or note was void in its creation^), or has been unduly obtained 

(p) See ante, 97 to 101. 180, (Chit, j 1027). The bill was given for 

(q) Lloyd v. Gordon and another, 2 Swunst. money won at play; ante, 98, note ( z ). 


ty, knew for what consideration the note was given, he could not avoid the guaranty on the ticnf 0 ^;. 
ground that he erroneously supposed himself to be liable on the note. Flagg t f . Lpham, 10 Pick. 

147. 

Where a promissory nolo was paid by a surety, the guarantor was held not to be liable to 
contribution. Longly v. Griggs, Id. 121. 

A guarantee in general terms, warranting the collection of a note, does not authorize a suit 
against the guarantor by any subsequent holder of the note; it is a special contract, which can 
be enforced only in the name of the person with whom the contract was made. Lamorieux r. 

Hewit, 5 Wend. 307. 

Such general guaranty cannot be altered on the trial, so as to make it a guaranty to the plain- 
tiff in the suit, as is done in filling a blank indorsement ef a promissory note. lb. 

A guarantee cannot object laches in the holder for not seeking satisfaction of the principal 
debtor, if a suit he commenced within three months after the debt falls due. lb. 

The doctrine of laches in such case is not applicable, if the principal debtor be insolvent. Ib. 

In articles for the purchase of land, whereby the purchaser covenanted to pay in notes “ such 
as he would be responsible for,” the covenant binds him as a guarantor. Ward t*. Ely, 1 Dev- 
reux’s Rep. 372. 

When the payment of a note is guaranteed by a third person, it is an absolute undertaking that 
the note shall be paid when due, and if not paid, a suit may be immediately commenced upon 
the guaranty, and if the guaranty is by the indorser of the note, it dispenses with the necessity of 
a demand of the maker and notice to the indorser. Cumpston v. M’Nair, 1 Wend. Rep. 457. 

Where the plaintiff in an action against B., on his guaranty of A.’s note, averred in the decla- 
ration, that '* in consideration the plaintiff would delay the collection of said note , and not ex- 
act payment thereof for four years thereafter, and of the plaintiff's promise of forbearance to 
collect the same for thaftime,” the defendant promised, &e.; it was held, that this was a suffi- 
cient allegation of consideration for the defendant’s engagement, ond adapted to proof of an agree- 
ment on the part of the plaintiff to forbear. Breed r. Ilillhouse, 7 Conn. Rep. 523. 

Where the payee of a promissory note, after it became due, accepted the guaranty of a third 
person for a certain period, and actually forbore suit during that period; it was held, that these 
facts afforded prima facie evidence of an agreement by the plaintiff to forbear suit. Ib. 

If, after the dishonour of a note, the indorser promise to pay it, such promise is presumptive 
evidence of due demand and notice. If). 

And this rule is applicable to the case of a third person, who has guaranteed the payment of 
the note. Ib. 

Where a third person guaranteed the payment of a note, by an indorsement in these words, 

“I hereby guaranty the payment of this note, within four years from this date,” it was held, 
that this was an absolute engagement on the part of the guarantor, that the note should he paid 
within the time specified, by the maker, or by himself; and that demand and notice were not , 
necessary. Ib. 

When a note is indorsed, guaranteeing the solvency of the maker, held, that the holder will 
be entitled to recover from the indorser, upon proving demand and notice, without proof of the 
maker’s insolvency. Bell r. Johnson ond Hicks, 4 Yergor’s Rep. J94. 

^ A guaranty in these words, “ I warrant this note good,” endorsed by a payee upon a note, 
is a guaranty that the note is collectable: and not that it will he paid on demand; and to charge 
the guarantor it is necessary to show that payment ennnot be enforced against the maker. Cur- 
tis v. Smallrnan, 14 Wend. 231. 

Where one of the signers of a note payable on demand, ndded these words, to his name, 

“ surety ninety days from date.” .They were holden to constitute a guaranty that the principal 
should remain of sufficient ability to pay the note for that period; and that the liability of the 
surety could not be extended beyond the ninety days. Ulmer r. Reed, 2 Fairf. 293.' And see 
Trne v. Harding, 3 Fairf. 193; Erwin v Sanborn, 1 Ilur. Del. Rep. 125; Lee r. Dick, 10 Pe 
ter*. 4S2. 

Where an absolute guaranty is endorsed upon a note payable to bearer, at the lime of the mak- 
ing thereof, and the note and guaranty are transferred by the payee, the assignee may maintain 
an action in his own name against the guarantor without showing demand of payment of the mak- 
er and notice of non-pyvment. Hough v. Gray, 19 Wend. 202; Watson t\ M’Laron, Id. 557. 

But such guaranty is n^t negotiable unless it be upon the note in which ea^o it may be treated* as 
an endorsement without a necessity of demand and notice. Ib. And such a guarantor is liable 
for the whole note and not merely for the amount received by him. Oakley t*. Boorman, 21 id. 

588. 

37 


II. Of Ac- 
tions of 
Trover, 
and Bills 
in Equity 
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250a or ACTIONS FOR BILLS, &C. [PART I. 

II. Of Ac- or is detained contrary to tiie purpose for which it was delivered, either to aa 

agent, or to any person aware of the circumstance, the party entitled to the io- 1 
and^BiUa in strument, even though an accommodation # acceptor, may maintain an action of 
Equity to detinue or trover to recover the same or its value(r) ( 1 ), or assumpsit for mo- 
ney had and received, if the proceeds of the bill have been receivers), and 
ttoo°&c. l ^ ,s Wlt * ,0ut being subject to the set-off(t) ; and the negotiation of it may be 
[ *251 ] restrained by a court of equihj(u ), which has a peculiar jurisdiction, to pre- | 
vent a party from being sued at law upon a security which has been impro- 
perly obtained, and to order it to be delivered up to be cancelled(x). Courts I 
of equity have also concurrent jurisdiction with the courts of law in relieving 
against bills and notes taken when overdue(y). 

If a party receiving a bill payable to order for the purpose of getting it in- 
dorsed for another person, procures the indorsement, pays in the bill to his 

(r) Evans r Kyiuer, i Bar Sc Adol. 623, strained from parting with or assigning the note 
(Chit. j. 1512); ante , 97, note (a). Sen post , till answer or farther order. See also 3 Bro. C. 

820. (33). C. 177; Prac. Reg.Ch. 233; r.BUek- 

(t) See Atkins r. Owen, 4 Ad. & El. 819, wood, 3 Anst. 851, (Chit. j. 575); Cotton f. 
infra , note (z). Catlyn, 2 Eq. Ca. Abr. 625. An injunction wi§ 

(1) Jones v. Fort, 9 B. Sc C. 764; 4 M. & granted to prevent the negotiating a note at ploy, 

Ry. 547, (Chit j. 1445). upon affidavit before service of the sabjwos. 

(ii) Bromley r. Holland, 7 Ves. 20; Jervis See also Newman n. Franco, 2 Anal 619, (Chit 
e. White, id. 413; Newman v. Milner, 2 Ves. j. 636); Andrews v. Berry, 3 Anst 624; New- 
jun. 483, (Chit. j. 514) ; Hammersley v. Part- land on Cont 491 t*494. 
mg, 3 Ves. 757; Berkeley v. Brymer, 9 Ves. Burrows r. Jomino, 2 Eq. Ca. Abr. 525, v). 

355, (Chit. j. 692). As to partners, see ante , 7, (Chit. j. 265). Where the acceptance of s 

49, 52, 53. As to want of consideration, see bill of exchange became void by the law of a 
unity 69 to 81. As to Illegality , see ante , 81 foreign country, and was vacated by acotnpe* 
to 97. tent court there, a perpetual injunction was 

( x ) Newman r. Milner, 2 Ves. jun. 488, granted against proceedings here. 

(Chit j. 614). Plaintiff prayed a discovery, Berkeley v. Brymer, 9 Vet. 365, (Chit j. 
injunction, and delivery of a bill of exchange; 692). Affidav its cannot be read in support of 
upon the answers and evidence, the right being an injunction to restrain the negotiation of s bfll; 
clear, the court refused an opportunity of trying and from Iveson v. Harris, 7 Ves, 257, H sp- 
it at law, nnd decreed an immediate delivery, pears that an injunction is not binding noon* 

Se 3 also Jervis v. White, 7 Ves. 413; 2 Ves. person not party in the causo; Echilft r. Bald- 
& Bea. 302; Houlditch r. Nias, 8 Price, 689; win, 16 Ves. 267. In the case of a lost bill, 
Solly v. Moore, 8 Price, 631; ante , 98. Davies v. Dodd, 4 Price, 176, (Chit. j. 996); 

Smith v. Haytwell, Ambl. 66; 3 Atk. 566, post , 264, n. (r). In the case of a bill indorsed 
(Chit. j. 319). Bill to be relieved against a after it was doe, see Goggerly v. Cutbbert, 2 
promissory note given upon a marriage brokage New Rep. 170. 

agreement; on motion, the defendant was re- (y) Hodgson v. Murray, 2 Sound. 515. 


Where the guaranty is an absolute promise to pny, and not a mere guaranty for collection, and I 

an advance of money is made upon the strength of the declaration of its validity by the gaarno- I 

tor, it seems , that the guarantor would be held liable though them should be no note in distance. [ 

Watson v. M’Laren, ut supra. * I 

But in Mas<*achusetts, the words 4 ‘ I guaranty the payment of semi annual interest on this note, | 

as well ns principal, were held not to be a negotiable guaranty, nor made so by being on* ns- ( 

gotiable note. True v Fuller, 21 Pick. 140. 

A guaranty of payment upon n negotiable note over the signnture of the indorser is prim* facts 
evidence that it was* written at the time the indorsement made. Gilman v. Lewis, 16 Maine lUp- | 
453. But whore it was written over the name of the payee who had indorsed the note in blank, 
without his knowledge or consent, parol evidence wua rejected to charge him as indorser— and | 

such a note was held inadmissible under the money counts. Smith v. Frye, 14 Maine Rep* 

457. 

A guarantor ** for debt and costs without demand or notice,” though not liable for the expen*® 1 
of a protest, is so for the costs of a suit against the inuker. Gilman r. Lewis, ut supra. 

A delay in the presentment of a bill) does not discharge the guarantor. Sinclair v. Barrett, 1 
Irish Law Rep. 46. ^ 

(I) Where the payee of a note, which ought to have been delivered up to the maker, sold and 
transferred it to a third person, who afterwards sued the maker thereon and recovered judgment; 
it wan held that an action of trover would lie by the maker against the payee to recover tne J 

amount of the note; and that, if said judgment had any effect on the rights of the parties, an ex- 
emplification of the record ought to have been produced to show that such a judgment had bee* I 

rendered. Buck r. Kent, 3 Verm. Rep. 99. 
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own account at his bankers, with intent to appropriate the proceeds, and, II. Of Ao- 
before the bill is due, draws upon such account (though not specifically on 
the credit of the bill,) and his draft is hououred, an action of trover may be andlSilim 
commenced against him before the bill is due , but not an action for money had Equity to , 
( and received(z). And where the drawer of a bill of exchange deposites it JJ itfa “ l 
with a creditor, giving him authority to receive the proceeds, and apply them 
in a specified way, if the creditor, after an act of bankruptcy by such draw* 
er, gives up the original bill to the acceptor (taking another bill in lieu of it), 
this is a conversion by the creditor, and the assignees of the drawer may 
support trover(a) . 

So, where R. being employed to procure a bill of exchange to be dis- 
counted for the plaintiff instead of doing so, indorsed it, and placed it in the 
hands of the defendant, who was clerk to a creditor of R.; and the defend- 
ant carried the bill to R.’s account with his creditor, and though afterwards 
apprised of the circumstances under which R. held the bill, refused tore- 
store it; it was held that the defendant was liable to the plaintiff in trover(b). 

# At law, except in the instance of warrant of attorney (c), there is no ju- [ * 252 ] 
risdiction to order the security to be vacated, and the contracting party must, 
at the risk of losing the evidence which might establish his defence, wait till 
the party who holds the security thinks fit to try the validity of the instru- 
ment in an action, and should he be nonsuited, he will still be at liberty to 
proceed de novo upon his security; but a court of equity will often decree 
instruments to be delivered up to be cancelled, although the objection to their 
validity might be taken advantage of at law, for fear that the evidence to im- 
peach them might be lost, or a vexatious use made of them(d). Thus, 
where a bill of exchange has been negotiated by means of a forgery of the 
name of the payee as indorser, a court of equity will restrain even a bona fide 
holder of the bill from suing the acceptor, and will direct the forged instru- 
ment to be delivered up to be cancelled (e). As, however, the party apply - 


(z) Atkins v. Owen, 4 Ad. & El. 819; 6 
Nev. & M. 309; 2 Hor. & W. 59, S. C. As 
to granting new trial in case of nonsuit for not 
producing bill, see ib . note (A); 4 Nev. & Man. 
123, S. C. 

(а) Robson v. Rolls, t Mood. & R. 239. 

(б) Cranch v. White, 1 Bing, N. C. 414; 1 
Scott, 814; 3 Dowl. 377; 1 Hodges, 4; 5 Car. 
& P. 767, S. C, In inch case R. 


cient; Hilton t*. Swan, 6 Bing. N. C. 418; 7 
Scott, 398, S. C. Where in trover for a bill 
the defendant pleaded that the drawer, being 
lawfully possessed of the bill, indorsed it to P., 
and that P. for ffood consideration indorsed to 
defendant, to which the plaintiff replied that 
there was no good consideration for P.’s indors- 
ing the bill; and the jury found for the plaintiff 
on that replication; the court refused to arrest 
the judgment or award a repleader, on the 


is a compe- 
tent witness for the plaintifT, (independently of 
8 & 4 Will, 4, c. 42,) as standing indifferent ground of the issue raised by the replication be- 
between the parties; Fancourt p. Bull, 1 Bing, ing immaterial, for that the plaintiff’s property 
N. C. 681; 1 Scott, 645, S. C., infra t note; in the bill being admitted by the plea it was not 


and see post. Part II. Ch. V. s. iv. Evidence- 
Competency of Witness. 

Where to a count in detinue, oil the bailment 
of a promissory note, to be re-delivci ed on re- 
quest, the defendant pleaded, that the plaintiff 
nad deposited the note with him, to be kept ns 
a pledge and security for the repayment of a 
loan of 50/.; and the plaintiff* replied a tender 
of the 50/.; it was hold, on special demurrer, 
that such replication was good, and no depart- 
ure; Gledstane r. Hewitt, 1 Croni. & J. 565. 
And in trover for a bill, defendant having plead- 
ed that plaintiff* indorsed the bill in blank; that 
R. became the holder, and that 'defendant be- 
lieving that R. had authority to dispose of the 
bill took it of him as a pledge to secure tho pay- 
ment of a debt; a replication that at the time of 
taking the bill from R. the defendant knew that 
he had not authority to pledge was held su In- 


sufficient to divest him of that property without 
alleging either that P. or the defendant took the 
bill for valuable consideration; Fancourt v. Bull, 
1 Bing. N. C. 681 ; 1 Scott, 645, S. C. A par- 
ty who being employed by the plaintiff* to pro- 
cure a bill to be discounted, lodges it instead 
with the defendant os a security for a debt due 
to the defendant, is a competent witness for thq 
plaintiff in nu action of trover for the recovery 
of the bill ; i t. ibid. 

( c ) When equity will not relieve against ex- 
ecution, seo Nayler o. Christie, 8 Price, 534. 
But see Whittinglmm r. Bouroyne, 3 Anst. 
900; ante , 99, note (A). 

(d) Id. ibid, and see other cases in Newland 
on Cont. 493, 494. 

(c) F.sdailc v. I^a Nauze, 1 Youngs & Col. 
394. 
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II. Of Ac- ing for relief seeks equity, lie must observe it, and therefore the court, in 
Trover** affording relief, will compel him to pay what may be justly due, and will 
anTlim* in hnposc on him such equitable terms as the justice of the case may require(/). 
Equity to Where an act ion is brought against the plaintiff in equity for damages for not 
restrain accepting certain bills of exchange according to contract, and the bill prays 
tion f °&V. an account and discovery of certain matters to aid the plaintiff’s defence to 
the action at law, and an injunction in the mean time; if discovery is made, 
the defendant in equity is entitled to have the injunction dissolved; and the 
court cannot refuse to dissolve the injunction in order to see the result of the 
account, and to enable the plaintiff to set off the account against the dama- 
ges, equitable set off being equitable relief, and requiring to be specifically 
prayed by the bill(^). 


•Section III. — Of hie Loss of Bills, Notes, &c. 


III. Of the In case the holder of a bill, note, bank note, or check, has lost the same, 
^J of either by' accident or felony, he ought immediately to give notice of his loss 
Notes, fee. as explicitly and extensively as possible, in order to prevent persons ignorant 
of the loss from taking it (t) ; and also in cases of felony to lead to the appre- 
pursued hension of the offender (k) lan d it has even been considered, that the negligence 
by Loser of the loser in this respect will prejudice, if not preclude him from recovering 
(*)• the instrument or its value from a person who had not had actual notice of 
the loss, though he himself had not used due caution in taking it, and the lat- 
ter might defend, on the maxim, potior est conditio possidentis , at least, the 
neglect of the loser has so prejudiced a jury as to induce them to find against 
him, and the court refused a new trial ( /) . A written notice, stating the num- 
bers, dates, sums, names and residences of the parties, and other terms of 
the securities, the particulars of the time, place, and mode of loss, description 
of the supposed felon, and reference to one or more persons who will make 
any further communication, should be framed, and with or without a promise 
of reward, to be paid on delivery up of the securities, if lost, or on the ap- 
prehension and conviction of the felon if stolen(m). Care, however, must 


(/) Byne v. Vivian, 5 Ves. 604; Newlnnd 
on Cont. 41)4, 495; Fitxroy c. Gyllim, 1 T. R. 
153; 1 1 indie r. O’Brien, 1 Taunt. 413; Ben- 
field r. Solomon, 9 Ves. 84. 

(g) Rawson r. Samuel, 3 Juris, 947. 

(h) Sec in general Letlre do Change perdue, 

1 Pardess. 432 to 436. 

(t ) Per cur. in Beckwith r. Con all, 3 Bing. 
445; 11 Moore, 335, (Chit. j. 1291); post, 
257; Poth. pi. 132. 

(A) Beawes, pi. 179. 

(/) Per Best, C. J. in Snow r. Peacock, 3 
Bing. 408,411; 1 1 Moore, 286, (Chit. j. 1280); 
andu&ee Beckwith r. Corrall, id. 445 ; 1 1 Moore, 
335, (Chit. j. 1291). 

(?/») In Bridger r. Heath and another. K. B. 
Sittings at Westin. Middlesex, A. I). 1828, cor. 
Lord Tenterden, C. J. and a special jury, MS. 
post , 258, note (t),the following was the form 
of advertisement inserted in the several news- 
papers: 

“Twenty-five Guineas Reward. — Lo9t or 
• stolen, from the person of a gentleman, at 
the Russell Street entrance into the pit of 
Drury Lane Theatre, on Monday night last. 
* Bank of England note value 200/., num- 


bered 7071. and dated 3d February, 1927. 
When lost it was divided into halves. 
Whoever will bring the same to Messrs. 

, law stationers. Royal Exchange, if 

lost, or if stolen will give such information 
as shall lend to a conviction of the offend- 
ers, shall receive the above reward.” 
Hand bills also containing the like advertise- 
ment were stuck up al»ont London, and left at 
most of the banking booses and police offices, 
and were also circnlated at Newmarket, Don- 
caster, Plymouth, Dover, Portsmouth, and sev- 
eral other places; and see a description of bills, 
ante , 97, note ( k ). 

With respect to the party entitled to the re- 
wnrd, in a very recent case, where a party who 
had been robbed of hank notes put forth a band 
bill, wherein it was stated that “ whosoever 
would give information whereby the same might 
be traced, should, on conviction of the parties, 
receive a reward of 20/.,” it was held that the 
only person entitled to the reward, was be who 
first gave information by which the notes were 
traced to the robbers, so as to ensure their con- 
viction, and that it was not necessary that such 
information should be communicated to the par- 
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be observed in framing the notice of the loss not to introduce any statement 
that can be treated as libellous; it may and ought, consistently with the facts, 
to state in direct terms the ‘fraud, embezzlement, felony, and even forgery, 
but there should be no necessary intendment of any individual in particular, un- 
less it be a clear case of guilt in a particular individual, when the statement 
of his name and description may be absolutely essential for the purpose of 
leading to his apprehehsion(n). 

♦This notice should immediately be forwarded to all the parties, to the se- 
curities^), to the Bank of England, and all banking houses, to whom the se- 
curities might possibly be tendered; printed copies of such notice, in case of 
felony, should be left at Bow Steet and other public police offices, and inserted 
in the Hue and Cry, (a paper circulated by order of the Secretary of State for 
the Horae Department, to announce the perpetration of offences,) and in the 
Gazette, and in all the principal London newspapers. The like notice should 
also be circulated in hand-bills and placards about the metropolis, and ot all 
the expected principal races, fights, large fairs, and places where it is usual 
for stolen or lost bank notes and bills to be attempted to be circulated. And 
when the loss has been considerable, or has taken place in the country, then 
the like notice should be circulated in the country newspapers, and communi- 
cated to all the country bankers, and at the markets and fairs in the neighbour- 
hood by placards and otherwise(p) ; and if the securities were bank notes, or 
of a nature likely to be transmitted to the Continent, the like notice, in 
French and English, should immediately be given to the bankers and other 
commercial agents in the principal towns on the continent, and also inserted 
in their public papers^). An advertisement stating the loss of a pocket- 
book, and that the contents were of no use to any but the owner, and not 
describing the lost bill, has been considered as misleading and improper, and 
on that account the jury found against the loser (r). So the notice should be 
immediate, and if the party cannot instantly ascertain the particulars of the 
securities, he must give the best description lie can, and as soon as possible 
afterwards obtain the particulars, and then give a second fuller uotice; and 
where a party having been robbed of a bill eight days before it was due, 
gave no notice till the day before it was due, it was held that he could not 
recover in trover against a party who discounted the security six days after 
the loss(s). 

_ Where a person having lost a bill of exchange, w hich he supposed to have 


ty robbed, if it was given to a person authoris- 
ed to receive it, and to act upon it in the ap- 
prehension of the offenders, as to the constable. 
Lancaster v. Walsh, 4 Mee. & Weis. 16. 

(n) See form, ante , 97, note (A*), and form 
in Bridger r. Heath, supra, n. (m); and Stock- 
ley v. Clement, 4 Bing. 162. 

Stockley v. Clement, 4 Bing. 162; 12 Moore, 
376. An advertisement in a news-paper was 
as follows: “ To bill brokers and others. Cau- 
tion. Reward. — Whereas information has been 
given to me, that attempts have been made to 
obtain the discount of a bill of exchange, bear- 
ing date, London, May 26, 1825, and purport- 
ing to be drawn by one John Stockley upon, and 
to be accepted by , the Dowager Lady P. Turn- 
er for 6000/. with interest, payable twelve 
months afterdate to the ordjr of the said J. 
Stockley: I do hereby give notice on behalf of 
the Dowager Lady P. T. that she has not ac- 
cepted such bill, and that if her name should 
appear on any such instrument, the same has 


been forged, or her hand-writing to the said ac- 
ceptance of the said bill if genuine has been 
obtained by fraud, in total ignorance on her part 
of the intended effect of the signature. Any 
person who will give positive information to me 
of the party in possession of the said instru- 
ment, shall be handsomely rewarded. Thomas 
Binns.” This was held not a libel on Stock- 
ley, at least without innuendo and proof that he 
was the person designed to be charged with 
having forged Lady P. Turner’s name. 

(o) Poth. pi. 132. 

( p) See Snow v. Peacock, 3 Bing. 406; 11 
Moore, 286, ((’hit. j. 1280). 

(a) See the expediency of this step also in 
De la Chaumette r. Bank of England, 9 Bar. & 
C. 20S. 

(r) Beckwith r. Corrall, 2 Bing. 445, 446; 
11 Moore, 335, (Chit j. 1291). 

(s) Beckwith r. Corrall, 2 Car. & P. 261; 
post, 257, note ( h ). 
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III. of Um been stolen, went before a magistrate and related the circumstances of the 
loss, and the magistrate granted his warrant to apprehend A. B. on a charge 
fee. of having u feloniously stolen, taken, and carried away” the bill of exchange, 
(language which the complainant did not use when he laid his information,) 
and upon subsequent investigation of the case it turned out to be no felony, 
it was held that an action on the case would not be supported for maliciously 
procuring the magistrate to grapt hU warrant, because, to sustain the averment 
of malice, the charge must be wilfully false(f), 


quence* of 
Lost, and 
Where a 
Eight ac- 
quired. 

I *255] 


If the holder of a foreign or inland bill of exchange, check, bank-note, 
or other note, transferable by mere delivery , (which we have *seen may be 
when the bill was originally payable to bearer, or when the 6r$t indorsement 
has been in blank(u),) lose or be robbed of it, and it get into the hands of a 
person not aware of the loss(x) or robbery, bona fide , and fora sufficient 
consideration, previously to its being due (t/), such person, notwithstanding 
he derived his interest in the instrument through the person who found or 
stole it, may maintain an action against the acceptor or other parties; and 
the original holder who lost it, will consequently forfeit all right of ac- 
[ *256 J tion(x) (1) ; and a bank *note cannot in general be recovered by the legal owner 


(t) Cohen v. Morgan, 6 D. & R 8. 

(«) Ante, 225, 226. 

(x) See in general Chitty’s Eq. Dig. tit. 

<« Deed* lost,” 311; 1 Pardess. 427, 432, 476, 
tit “ Perde da la Lettre de Change” per tot. 

(y) Good v.- Coe, cited in Boehm r. Stirling, 

7 T. R. 427, (Chit. j. 593); Glover r Thorn- 
ton, Ryan & Mood. C. N. P. 403, (Chit, j, 
1806 ); et ante, 215,216, as to time of transfer. 

( z ) Anon. Ld. Raym. 73$, (Chit j. 202); 
Anon. 1 Salk. 126, (Chit. j. 209); Anon. 3 
Salk. 71, (Chit. j. 222); Exors. Dcvaller r. 
Herring, 9 Mod. 47; Miller r. Race, Burr. 
452, (Chit. j. 346); Grant r. Vanghan, Burr. 
1516, (Chit. j. 365); ante , 19$, note (i) ; Pea- 
cock v. Rhodes, Dougl. 633, (Chit. j. 40$); 
ante, 227, note(x); Hinton's case, 2 Show. 
235, (Chit. j. 166) ; Lawson v Weston, 4 Esp. 
R. 56, (Chit. j. 640); Lee r. Newsam, Dow. 
& R. C. N. P. 60. 

Anon. Lord Ray m 738; (Chit. j. 202); 1 
Salk. 126, (Chit. j. 20S); 3 Salk 71, (Chit. j. 
222). B. lost a bank bill payable to A. or 
bearer; C. found it, and assigned it for a valua- 
ble consideration to D. who got a new bill for it 
from the Bank. Trover was then brought 
against D., for the first bill; but by Holt, C. J. 
“the action will not lie against him, because 
be took it for a valuable consideration, though 
it would against C. as he had no title; but pay- 
ment to C. would have indemnified the Bank ” 
Miller v. Race, Burr. 432, (Chit. j. 346). 
A bank note, payable to William Tinney or 
bearer, was stolen out of the mail in the night 
of the llth of December, 1756, and on the 
12th came to the hands of the plaint ff for a 
full and valuable consideration, in the usual 
course of his business, and without any knowl- 
edge that it had been taken out of the mail; he 


afterwards presented it to the Bank for payment, 
and the defendant, being one of the clerk*, 
stopped it, upon which an action of trover wa* 
brought; and upon a case resorved upon the 
point, whether the plaintiff had a sufficient 
property iu the note to entitle him to recover, the 
court was clear in opinion that he had, and that 
the action was well brought. 

Lawson r. Weston, 4 Esp. Rep. 56, (Chit 
j. 640). A bill for 500/. had been lost, and 
the loser had advertised it in the newspaper*, 
and it was discounted by plaintiff, n hanker, 
for a stranger, who, on being required, wrote 
a name upon it, whereupon no further question 
was asked, and it was held by Lord Kenyon et 
nisi prius, that plaintiff was entitled to recover; 
he said, “ l think the point in this ease has 
been settled by the case of Miller e. Race, in 
Burrow. If there was any frnud in the trails* 
action, or if a bon ' » file consideration had not 
been paid for the bill by the plaintiffs, to be tore 
they could not recover, but to adopt the princi- 
ple of the defence to the full extent stated, 
(namely, that the bill being for so large a sum, 
further inquiries ought to have been made), 
would be at once to paralyse the circulation of 
all the paper in the country, and with it all its 
commerce. The circumstance of the bill hav- 
ing been lost might have been material, if 
they could bring knowlclge of that fact 
home to the plaintiff. The plaintiff might or 
might not have seen the advertisement. It 
would bo going a great length to say, that a 
banker is bound to make inquiry concerning 
every bill brought to him to discount; it would 
apply as t well to a bill for 10/. as 10,000/. 
With respect to the evidence offered, of tto 
usage of other banking-houses, I cannot admit 
it; it depends on their mode of doing bn*ioe*s 


(1) Where a negotiable promissory note, indorsed in blank by the payee, has been fraudu- 
d lently or feloniously taken from the true owner, and that fact is shown at the trial, the person 
/ into whose handa it passes, cannot recover upon it against tha maker, unless he show himself t« 
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Ironi a bona fide holder for valuable consideration, who received it without III. Of the 
notice of the lossor robber)' (a); for it may be laid down as a general prin- }^£ of 
ciple, that whenever one of two innocent persons must suffer by the act of a ^otei &c. 
third, he who has enabled such third person to occasion loss must sustain 
it (b). And' if a person who has not given a consideration for a lost or 
stolen bill transferable by mere delivery, present it to the drawee at the time 
it was due, and he p»y it before be has notice of the loss or robbery, such 
drawee will not in general be liable to pay it over again to the real owner(c). 

The rule thus established, and which we shall presently see still prevails , 
was afterwards qualified by more modern decisions(tf). 


or on tbeir fundi. Thu could not affect others 
who acted oo different principles but with equal 
integrity. That which had been called the 
usage of trade depended on the different degree 
of confidence different men possessed, and not 
on any settled or regular rules. The magnitude 
of the bill has been pressed as a ground of sus- 
picion by the defendant’s counsel ; 1 do not feel 
it of such importance. A person going to the 
country, and having occasion to bring a sum 
of money, might prefer bringing it in that way 
rather than in money. I therefore see no mis- 
conduct imputable to the plaintiff, but I think 
be is bound under the circumstances of the case 
to prove the value actually paid for it.” The 
plaintiff proved the consideration paid for it, 
and had a verdict. 

King v. Milsom, 2 Campb. Rep. 5, (Chit. j. 
764); per Lord Ellenborough, “ It would 
greatly impair the credit, and impede the circu- 
lation of negotiable instruments, if persons 
holding them could, without strong evidence 
of fraud , be compelled by any prior bolder to 
disclose the manner in which they received 
them.” See also Rees v. Marquis I lead fort, 2 
Campb. 274, S. P. (Chit. j. S23). 

Lee v. Newsom, Dow. & Ry. 0. N. P. 50. 


A tradesman having, in the course of business, 
received a banker's check which had been 
stolen from the payee, and given the difference 
to a stranger, who presented it in payment of 
an article purchased, brought assumpsit against 
the drawer for the u mount; it was held, in the 
absence of fraud and negligence on his part, 
that the action was maintainable. 

Negligence, though grots , not now sufficient 
to defeat claim; there must be mala fides. 
Goodman e. Harvey, 4 Ad. & El. 870; 6 N. 
Si M. 372, 8. C.; jwst, 257, note (n). 

(a) I/jwndes r. Anderson, 13 East, 130; 1 
Rose, 99, (Chit. j. S!0). 

(A) Per Ashurst, J. in Lickbarrow v. Mason, 
2 T. R. 70. 

(c) Post , Ch. IX. s. ii. Of Payment — To 
whom; Poth. pi. 168, 169; 1 Pardess. 477. 

( d ) Id. ibid.; Patterson v. Hardacre, 4 
Taunt. 114, (Chit. j. 836). Where a bill has 
been lost, or fraudulently or feloniously obtain- 
ed from the defendant, the holder who sues 
must prove that be came to the bill upon good 
consideration. 

Solomons r. Bank of England, 13 East, 135; 
1 Rose, 99, 8. C. (Chit. j. 811); Lowndes r. 
Anderson, 1 Rose, 99, (Chit. j. 810). The 


be an innoceut and bona fide holder for a valuable consideration. The Fulton Bank v. The 
Phoenix Bank, 1 flail’s Rep. 562 

The Phoenix Bonk of the City of New York issued a post-note payable in sixty days after 
date, to J. G. or order on demand. This note being indorsed to J. G. was put into the mail at 
Charleston in the State of South Carolina, to be transmitted to New York; but the mail being 
robbed it never reached the bands of the true owners, but passed into the possession of Prime, 
Ward, King & Co. who deposited it in the Fulton Bank and received credit for a like amount, 
in account with that bank. The plaintiffs presented the note to the Phoenix Bank for payment, 
'and it was refused, upon the ground that the note had been stolen from the true owners, who had 
requested the defendants not to pay it. The amount of the note although passed to the credit of 
P. W. K. Sc Co., by the Fulton Bank had never been drawn out by them, and upon action 
brought by the Fulton Bank, against the makers to recover the amount of the note, it was held, 
that the mere act of giving credit to P. W. K. & Co. for that amount, by the Fulton Bank upon 
tbeir books, did not constitute them bona fide holders of the note for a valuable consideration. 
Ibid. 

Bank post notes, over due, are not to be regarded as subject to all the rules applicable to or- 
dinary promissory notes, but they become assimilated in their character to ordinary bank notes. 
Ibid. 

^ Where a person takes a promissory note transferable by delivery and not over due or other- 
wise apparently dishonored, tor a valuable consideration, in the course of bosinefs, and without 
actual or constructive notice that the holder has no right to receive it, his title thereto is valid, 
though the note may have been lost by or stolen from the true owner. Wheeler v . Guild, 20 
Pickf 545. 

A notary, though the agent of the plaintiff, is a competent witness to prove the loos of a note 
in an action for the recovery of it against a broker who bought it from the notary’s clerk. Ni- 
cholson v. Patten, 18 Louis. Rep. 213. In an action for the recovery of a lost note, when the 
fact of the loss, is proved the defendant most show that be came in pos se s s ion of it in the course 
of trade, and that he acquired it in good faith, and for a valuable consideration. Ibid. } 
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It was considered that the decision of Lord Kenyon in Lawson r. West- 
on before referred to(e), encouraged robberies, by the facility the doctrine in 
that case (viz. that a person is not bound to make inquiries before he takes a 
bill or note) had given to the disposal of stolen property; and accordingly, in 
Gill r. Cubitt(/), where the plaintiff sought to recover the amount of a stol- 
en bill, which he had discounted without making any inquiries, Lord Tenter- 
den directed the jury to find for the defendant, if they thought the plaintiff 
had not used reasonable caution , and had taken the bill under circumstances 
which ought to have excited the suspicion of a prudent and careful man . This 
doctrine of Lord Tenterden’s was soon adopted by the other judges, and be- 
came the rule applicable to every description of negotiable security, whether 
bills or notes payable after date or on demand, Bank of Kngland notes, bank- 
ers’ notes and checks on bankers; and in all these cases, after the plaintiff 
had proved his loss of the instrument, the question for the jury was, whether 
the party who took the lost or stolen instrument , took it under circumstances 
which ought to have excited the suspicion of a prudent and careful man(g)? 

| Sometimes also another question * was made, viz. whether the loser of the in- 
strument used due diligence in giving due , explicit , and immediate notice of 
his loss ? and in one case, where a jury found a verdict against the loser, on 
the ground that he had not given due notice, the court refused to grant a new 
trial (h). But this w as by no means a settled point (i), and in general, if the 
party receiving the instrument ought not to have taken it, the want of due im- 
mediate notice from the loser would not give the taker a better title, and 
therefore the first was considered the true and proper question. Nor was the 
rule thus laid down confined to cases of loss and robbery, but became extend- 
ed to all cases of fraud; such as the fraudulent dispositions by bill brokers 
and others of bills and notes entrusted to them for the purpose of getting dis- 
counted, or to be otherwise specially applied. 

A difficulty, however, was felt in the application of this rule, and some of 
the judges of the present day have expressed themselves unable to under- 
stand what is meant by a party’s taking a bill 4 under circumstances which 
ought to have excited the suspicion of a prudent man.’ The first case in 


holder of a bank note is print'* facie entitled to 
prompt payment of it, and cannot be affected 
by the previous fraud of any former holder in 
obtaining it, unless evidence he given to bring 
it home to his privity. But where a bank note 
for 500/. had been fraudulently obtained by 
some person unknown, and on its being pre- 
sented for payment some time afterwards by 
un agent of a foreign principal , information 
was given of the fraud, and the principal was 
desired to inform the bank bow he came by it; 
but the only accouut ho would give of it was 
that he had received it in payment of goods 
from a man dressed in such a way, of whom he 
knew nothing; and it was further proved, that 
bank note* of so large a value were nolusuulty 
circu ? ate I in that foreign country ; this w r as 
held to be sufficient evidence to ba left to a jury 
of a principal’s privity to the original fraud, 
in an action of trover brought by his agent to 
recover it from the Bank, who had detained it 
under the original owner, to whom it properly 
belonged. And the question was not altered 
by the ngent, who received it on recount, hav- 
ing, after notice, made payment for his princi- 
pal, which turned the balance in favour of such 


agent; De la Chaumcltc r. Bank of Kngland, 9 
B. & C. 208, S. 1\; Dans. & L. 319; 2 Bar. 
& Ad. 38.3, (Chit. j. 1419, 1542). 

(e) Ante , 235, in note. 

( O 3 B. & C 466; 5 I>. K. 324; 1 Car. 
& P. 103, (Chit j. 1237) 

(g) Kgan r. Threlfall, 5 D. fc R. S26, note. 
See Down r- Hailing, 4 B. & C. 330; 6 D & 
R. 455, (Chit, j 1262); and see the following 
enses. Snow c. Peacock, 3 Bing. 4C6; 1 1 Moore, 
286; 2 Carr. & P. 215, (Chit. j. 1280); Beck- 
with r. Corrall, 3 Bing. 444; 11 Moore, 335, 
(Chit. j. 1291); Snow e. Sadler, 3 Bing. 610; 
11 Moore, 506, (Chit. j. 1296); Strange r. 
Wig i lev, 6 Bing. 677; 4 Moore & P. 470, 
(Chit. j. 1504) ; Sinter r. West, 3 Car. & P. 
325; 1 Dans. & L. 15, (Chit, j 1376); Debt 
Chauinette v. Bank of England, 9 B. & C. 208: 
Bridger r. Heath, K. B. MS.; post, 268, note 

(h) Beckwith t?. Corrall et al. 3 Bing. 444; 
11 Moore, 335, (Chit j. 1291). 

(t) See Easley r. Crockford, 3 Moore & S- 
700; 10 Bing. 243, S C ; Backhouse r. Har- 
rison, 5 Bar. & Adol. 1098, 1104; 3 Nev, &, 
M. 188, S. C. 
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which this doctrine was shaken is that of Crook v . Jadis(fc), where a bill bro- m. Of the 
ker had fraudulently disposed of a bill delivered to him for the purpose of ** 
getting discounted, and Lord Denman directed the jury to find for the plain- Notes, &e. 
tiff, who had discounted the bill, if they thought he had not been guilty of . 
gross negligence; and the jury having found a verdict for the plaintiff the be observ- 
court refused to grant a new trial on the ground of misdirection. In the ed in taking 
subsequent case of Backhouse v . Harrison(Z), which was the case of a lost a & c - 
bill, the same principle was adopted; and it was held, that although it was a 
good defence that the plaintiff took the bill fraudulently , or under such cir- 
cumstances that he must have known that the person from whom he took it 
had no title, or that the plaintiff was guilty of gross negligence in taking it ; 
yet it was no defence that he took it under circumstances in which a prudent 
and cautious man would not have taken it. In Foster v. Pearson(m) also, 
the Court of Exchequer seemed to consider that the want of due care and 
caution is not sufficient to defeat the right of a bond fide holder for value, and 
that the want of such care and caution is only material as affecting the bona 
fides and honesty of the transaction. And the case of Goodman v. Har- 
vey (n) has since finally decided that even gross negligence is not alone 
enough to destroy the title of a holder for value, but that a case of mala Mala 
fides on the part of such holder must be made out in order to defeat his Fid** ne- 
claim. So that the doctrine of Lord Tenterden is now completely explod- 
ed, and the old rule oflaw, u that the holder of bills of exchange indorsed claim of 
in blank, or other negotiable securities transferable by delivery, can give a holder, 
title which he does not himself possess to a person taking them bona fide 
for value, ” again re-established in its fullest extent. 

Inasmuch, however, as the question whether a bill or note has been taken Jnttancet 
bona fide involves the question whether it has been taken with due caution(p), 
it may be proper to notice shortly some of the instances *of i cant of due tionin # tak- 
caution which have been decided upon; thus — Taking a bill from a person ingBill*, 
whose features were known, but name unknown, without making any inquiry , 

of him how he came by it(^). Taking a check for 50/. five days after its L ^58 ] 
date, from an unknown person, in exchange for goods under 10/. and deliv- 
ering the difference in money(r). Taking a 500/. bank note, in exchange 
for a banker’s own country notes, from a respectable looking stranger who 
had just arrived by the mail, and stated his name, but without making fur- 
ther inquiry(*); and perhaps taking a 50/. Bank of England note from a 
stranger at one of the principal races, in payment of bets won, without in- 
quiry, or taking the number of the note, so as to distinguish that taken iVciii 
others (/). So a country banker cashing a 100/. bank post bill for a stran- 
ger, who said he was on a journey,, and wrote his name thereon in an illite- 
rate haud, but without inquiring at what inn he was staying, (v). Taking a 
bill of exchange in London, in part payment for goods, from a person who 
represented himself to be a tradesman from the country, and recommended 
by a named customer, and sending the goods at a fixed hour to a public- 
house, not an usual booking-office, without making any inquiries, excepting 


(fc) 5 B. & Ad. 909; 3 Ncv. & Man. 257; 
6C. & P. 191, S. C. 

* (/) BB.&Ad. 1098; 3N. &M. 18S,S.C. 
(m) 1 C. M. & R. 849; 5 Tyr. 255, S. C. 
(») 4 Ad. & El. 870; 6 N. & M. 372, S. 
C. see post, 820, (34 )\ 

(o) As to the degree of caution required from 
a banker in taking bill* from a broker, see Cun- 
liffe v. Booth, 5 Scott, 17; 3 Bing. N. C. 821, 
S. C. 

( p ) Per Holroyd, J. in Gill v. Cubitt, 3 B. 

38 


& C. 477 ; and see per Bayley, J. ib. 475,476, 
and per Lord Mansfield in Peacock v. Rhodes, 
2 Dougl. 636. 

(q) Gill v. Cubitt, 3 B. & C. 466. 

(r) Down v. Hailing, 4 B. & C. 330. 

($) Snow' r. Peacock, 3 Bing. 406; 11 Moore, 
2S6; 2 Car. & P. 215, S. C. 

(0 Snow v. Sadler, 3 Bing. 610; 11 Moore, 
506, (Chit. j. 1296). 

(u) Strange v. Wignev, 6 Bing. 677; 4 M. 
& P. 470, (Chit. j. 1504'). 
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as to the respectability of the acceptor(x). Exchanging a bank note fora 
large sum in France, without particular inquiries as to the right of the hol- 
der (y). Exchanging at a country banker’s, on the day of a prize fight, a 
bauk note for 200/. which had been divided in halves, for a stranger, who 
called twice on that day, and gave his name and address in London, but 
without further inquiries (r) ; — were all held irregular transactions. 

So though it had been intimated, that no inquiry need be made when the 
bolder was well known (a), yet that suggestion was to be received with this 
qualification, that the possession of the particular bill was consistent with the 
situation and circumstances of the party; and therefore where a bank note 
for 1000/. was taken by a money broker from a person with whom be was 
well acquainted, but who was then in pecuniary difficulties, and he changed 
it, by giving bills which had some time to run, and cash, deducting a com- 
mission, without asking any questions of the holder how he came by it, the 
jury and court held, that the loser was entitled to recover the value from the 
broker by action of trover (/>). 


It was considered that where a stranger presented a bill or note in pay- 
ment or exchange, especially when to a considerable amount, particular in- 
quiries should be made of him, and he should be required to call again, un- 
til the truth of his statement in some respect had been ascertained, which 
course of conduct w ould, if he were not a bona fide holder, probably deter 
him from completing his fraudulent purpose, or *lead to his apprehension 
and conviction; as in the case where the party repfesented himself to have 
just arrived, he might have been required to state the mode of conveyance; 
the place he came from; his permanent residence; the inn or his lodgings in 
the place; his profession or business; names of some of the persons with 
whom he was acquainted; where be was going to; persons known to him 
there; the object of his journey; how long he was going to stay, and when 
lie intended to return; how he came by the security, and for what purpose 
he wished it changed; and he should be required to write his name and re- 
sidence on the note. Such inquiries might lead to seeming hesitation or 
contradiction, and if not, still the party should be told, that inquiry at the inn, 
and of the coachman and guard, and passengers, would be immediately 
made; and that, if all was satisfactory, at an appointed time the security 
would be exchanged, and which in the mean time might be deposited whilst 
such inquiry is making. An honest man ought not to be offended by this 
precaution. A thief might take alarm, and his immediate apprehension, or 
at least the stoppage of the instrument, might be effected. At all events, if 
the party returned, the inquiries might lead to the apprehension of the offen- 
der, and thus the banker or other party would perform his duty to himself, 
to the real owner, and to the public(c). These and other like inquiries, 
though not now strictly essential to the holder’s right of recovery, will at 


(X) sinter V. West, 3 Car. & P. 326; Dana. 
& Lloyd, 15, (Chit. j. 1376). 

(y) With respect to Bank of England notes, 
several cases have occurred; Miller v . Race, 1 
Burr. 452, ante , 255; Solomons v. The Bank 
of England, 13 East, 185; 1 Rose, 99, S. C. ; 
gnow v. Peacock, 2 Car. & P. 215; 8 Bing. 
406, S. C. ; Egan a. Threlfall, 5 D. & R. 326; 
f>e ia Chaumeite v. The Bank of England, 9 
B. & C. 208; Dans. & L. 319; 2 Bar. & Ad. 
885, (Chit, j i419, 1542). 

( z ) Bridger r. Heath and another, K. B. Sit- 


tings at Westminster, Middlesex, a. d. 1828, 
cor. Lord Tenterden, C. J. and a special jury, 
MS ; ante , 253, note (m). 

(a) Per Lord Tenterden, in Gill v. Cubitt, 
8 B. & C. 466; 5 D. & R. 324; 1 Car. & P* 
163, (Chit j. 1237); and see Snow r. Peacock, 
8 Bing. 415; 11 Moore, 286, (Cbit. j. 1230). 

( b ) Egan a. Threlfall, 6 D. & R. 526, note. 

(c) See different observations in the several 
cases, especially in Snow v. Peacock, 3 Bing- 
410 to 421; and 11 Moore, 286, 288 ; 2 Car. 
&. P. 216, (Chit j. 1280). 
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once furnish an answer to any case of mala fidts set up on the part of the ill. Of tbe 

^er. &T f 

So, on the other hand, although the loser’s remedy will not be destroyed & c . 
by the want of due publication of the loss, where the holder has taken the 
bill, &c., maid fide , yet immediate and public notice thereof is always pro* 
per, because it may occasion notice in fact , and prevent persons from taking 
the instrument, and also lead to the apprehension of the felon; though, 
generally speaking, care is taken to transfer the instrument long before any 
notice of the loss can be given, and, consequently, it can rarely be of any 
avail io preventing the circulation of the security. 

If a banker or other party, after notice of the loss, discount a bill drawn Com*. 
on a customer, and by the acceptance made payable at his bank, and after- 
wards debit his customer with the amount, and write a discharge on the bill, Lose, 
and deliveir it up to the customer; this is an illegal assumption of the proper- 
ty, and such a conversion as will enable the loser to support trover against 
such banker without any previous demand (d). 


In remitting bank notes or bank post bills, it is expedient to divide them, 
and send them by different conveyances; and it should seem, that if one part 
should be lost, stolen, or misapplied, no person but the real owner can ac- 
quire a right to or lien upon the same, however bond fide his conduct may 
have been, because, as the instrument was not perfect when be received the 
same, he had no right to rely on the authenticity of the transaction, and can 
look only to the party from whom he received it; and the real owner may 
recover from him the half in an action of trover, if it be withheld after de- 
mand^); though he could *not recover from the acceptor or maker without [ *260 ] 
producing both the halves, and being able to give them up(/)(l). We 
have seen how far the circumstance of an overdue bill or note, payable on 
demand, in circulation many days after its date, will be considered a fact 
that ought to excite suspicion, and require a party to make inquiries^}. 

The halves of country bank notes sent in a letter are considered in law os 
goods and chattels, and a person who steals or embezzles them is indictable 
for such larceny or embezzlement (A). 

After notice of the loss, the acceptor of a bill must not pay it without ade- 


(d) Lovell v. Martin, 4 Taunt 799, (Chit 

j. 889). ~ 

(e) Per Lord Tenterden, at Guildhall, a. d. 
1828; and tee Mossop v. Eadon, 16 Ves. 430, 
(Chit. j. 786); poet, 269. 


(/) Mayor r. Johnson, 3 Camp. 324, (Chit, 
j. 883); ante, 154, 155; post, 265, note (z). 
(g) Ante, 216, 217. 

(A) Hex r. Mead, 4 Car. & P. 535. 


, (1) The bona fids owner of a bank note who has transmitted one half thereof by the mail, 

cannot, on the lots of that half, demand payment from the bank of any part at Us amount in con- 
sequence of holding the retained half merely; but he is entitled to demand the whole amount of 
said note on satisfying the bank of the truth of the facts, or establishing them by the judgment of 
a court of Equity, and giving in either case a satisfactory indemnity to eecure the bank against a 
future loss from ‘the appearance of the other half. Bank of Virginia v. Ward, 6 Munf. 169. 

Where a bank note has been divided for transmission, and one of the parts is lost, the holder 
may recover on presenting the other part, as the parts of a divided bill are not separately negotia- 
ble. Patten r. Bank S. £nr., 2 Nott & M’Cord, 464. Martin r. Bank of U S., 4 Wash. Cir. 
Rep 253 U 8. Bank t?. Sill, 5 Conn. Rep. 106. Farmer’s Bank r. Reynolds, 4 Rand. Rep. 


The holder of bank bills cut in two parts for the purpose of safe transmission by mail, is enti- 
tled to recover of the bank the amount of the bills, where it appears that the bills were actually 
mailed, and that only one set of the halves came safe to hand. The Bank of Orange e. Hmsdal# 
& other,, 6 Wend. Rep. S7fl. 

Such recovery mey be bad onder the common money counts. Ib. 
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quate indemnity; but we have seen, that if the acceptor or maker of a lost 
bill or note pay the same at maturity, not having had notice of the loss, such 
payment will be valid (i) ( 1 ) . The premature payment of a check the day be- 
fore it bore date, which had been lost by the payee, was held to be iovalid, 
and that the banker was liable to repay the amount to the loser, it being 
proved to be contrary to the usual course of bu8iness(k) to pay drafts before 
the day on which they are dated(f)( 2 ). 

In an action by the holder of a bill, &c. when it is proved on the trial that 
the instrument has been lost, or fraudulently or feloniously obtained from the 
defendant, it is incumbent on the plaintiff to prove that he came to the pos- 
session of the instrument bona fide, and for a sufficient consideration (m). 

In a very strong case of suspicion cast upon the holder, the loser of the 
bill need not give so strict evidence of the actual loss, and it would suffice 
for him to prove that the bill was atone time his property (n); indeed it does 
not seem necessary in any case to give direct evidence of the loss, and it 
suffices if such circumstances are shown as satisfy the jury of the fact of the 
loss(o). And positive evidence of the possession and loss of the identical 
bill will not be required, and what the loser does and says at the time of the 
alledged loss, will, upon proof by other evidence of his previous possession, 
be admissable(p). Where A. lost a 20 1. bank note, which was found by 
B., who took it to C. to get it changed, and (J. changed it accordingly; and 
B. being afterwards taken up on a charge of stealing the note, gave A. 71. as 
part of the change; in an action of trover brought by A. against C. to re- 
cover the value of the note, it was held, that the action was maintainable, and 
that the acceptance of part did not affirm the act of B. or waive the tort, but 
that it only went in mitigation of the damages ( 9 ). 

When a bill is assignable only by indorsement, as no interest can be con- 
veyed otherwise than by that act, and as it is a general rule that no title can 
be obtained through a forgery, any person getting possession of it by a forg- 
ed indorsement will not acquire any interest in it, although he was not aware 
of the forgery(3); and consequently the original holder in such case may, 
when he has regained possession of the *bill, recover against the acceptor 


(i) Ante, 254, 255. 

( k ) This was much relict! on in Grant r. 
Vaughan, 3 Burr. 1516, (Chit. j. 865); and 
Peacock v. Rhodes, Doug. 611, (Chit. j. 408); 
Miller v. Race, 1 Burr. 432, (Chit. j. 346). 
See Gill v. Cubitt, 3 Bar- & Cres. 475; ante, 
259, 11.(9); per Bay ley, J.; and in Snow r. 
Peacock, 2 Car. & P. 222, Best, C. J. said, 
that the course of business must require the 
usual and ordinary manner of conducting it , 
a proper and reasonable degree of caution 
necessary to preserve the interests of trade." 


(/) De Silva v. Fuller, Sittings at London, 
Easter, 1776, Sel. Ca. 239, MS. JChit. j. 392); 
post , Ch. IX. s. ii. Payment — To whom. 

(m) See the cases ante f 254, 255, 256; 
Paterson v. Hardacre, 4 Taunt. 104. 

(a) Down v. Hailing, 4 Bar. & Cres. 330; 
6 Dow. & Ry. 455, (Chit. j. 1262). 

(o) Holiday v. Sigel, 2 Car. & P. 176, 
(Chit. j. 1275); Bridger p. Heath, MS. ante, 
258, note (2). 

( p ) Bridger v. Heath, MS. an/e, 259, u. (x). 
(9) Burn v. Morris, 2 Crom. & M. 579. 


(1) It is no ground of defence by an acceptor, that the payee has written to him that the 
bill was lost, and not to pay it to any one but himself. Lambeth v. Rivarde, 16 Louis. Rep. 
572. ^ 

(2) And if a bank pay to a bona fide holder a forged check, it canoot recall theWymeot. Le- 
vy v. Bunk of the United States, 4 Dull. Rep. 234. S. C. I Binn. Rep. 27. \ 

There is an implied warranty in the transfer of every negotiable instrument that itU not forged. 
Herrick v. Whitney, et al. 15 John. Rep. 240. \ 

(3) A bank is entitled to recover against the second indorser of a note discounted by the 
bank, a< though the indorsement of the name of the payee is a forgery, and although the Sote was 
offered for diFcoint by the maker, and not by the second indorser. The State Bank *. Fearing, 
16 Pick. 533. y 
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and drawer, although the acceptor may have paid the biU;(l) and if the per- III. or the 
son attempting to derive an interest under such indorsement, sue the accep- of 
tor, he will be permitted to prove that the indorsement was not made by the £ c 
person entitled to make it(r). Where a promissory note made and deliver- 
ed by the defendant to the plaintiff, payable to the plaintiff ’3 order, was sto- 
len from the plaintiff by his clerk, who, after forging the plaintiff’s indorse- M£r u t $ c . 
ment, obtained payment of the defendant’s banker, and the banker handed 
the note to the defendant, it was held, that the plaintiff, to whom no negli- 
gence was imputed, was entitled to recover the amount at the hands of de- 
fendant in an action of trover, notwithstanding six weeks had elapsed before 
the plaintiff discovered and gave the defendant notice of the loss of the 
note(s). And where the original indorsement of the payee’s name on a bill 
of exchange is a forgery, a real indorsement by the payee after the bill ar- 
rives at maturity will not give the holder any title(l). Bonkers who pay a 
forged acceptance or check of their customers must bear the loss, and not 
the customer(ti). And in a late case where the holder of a check substitut- 
ed a larger sum for that originally mentioned iu it, without the knowledge or 


(r) Smith v. Chester, 1 T. R. 654, (Chit. j. 
439); Cheap r. Hanley, cited in Allen v. Dun- 
das, 3 T. R. 127; Mead v. Young, 4 T. R. 28, 
(Chit. j. 467); ante , 198, note (<); Gibson r. 
Minet, 1 H. Bla. 607, (Chit. j. 479). 

Cheap v. Hanley, cited 3 T. R. 127. In this 
case, tried before Bailer, J. it appeared that the 
defendants, who had a house in America as 
well as in London, drew two bills of exchange 
there, the first and second of the same tenor 
and date, on their house here, payable to the 

E laintifTs; one of them being lost, came into the 
sods of a third person, who forged an indorse- 
ment of the payees, and received the amount 
of it from the defendants here, and afterwards 
the real payees brought their action upon the 
other bill, and recovered. 

Smith, assignees of Bagnall and Hand v. 
Sheppard, London Sittings after Hilary Term, 
16 Geo. 3. The defendant wan indebted to 
Bagnall and Hand, the bankrupts, in 30/. for 
goods sold October, 1774. ComberaUll, the 
bankrupts’ servant, brought a bill of parcels in 
the same handwriting that all their former bills 
had been, and fraudulently said his master was 
in want of cash, and desired he would accept 
a bill of exchange, which C. immediately drew, 
signed with his own name, payable to Bagnall 
and Hand or order, and gave a receipt on the 
bill of parcels. The defendant accepted the 
bill, and C. afterwards carried it away. The 
bill was brought to the defendant by Spencer, 
who had it in payment for goods. The name 
of Bagnall and Hand were indorsed on the bill, 
and defendant paid it; but that indorsement 
was a forgery. It was the bankrupt’s practice 
to deliver in their bills at Christmas; but at 
Christmas, after this transaction, no bill was de- 
livered to defendant. No evidence appeared 
in whose hand-writing the indorsement wos, 
but it did not appear t<*bc like the bankrupts’ 
or Comberstall’s. Lord Mansfield said, “ Each 
party is innocent; the question is on whom 
the loss mast fall ? It should be on him who 
is most in fault. It is admitted that Comber- 


stall used to receive money, but not draw bills. 
Here is a bill that does not trust Combcrstall at 
all, for it is to pay to the order of the bank- 
rupts; in this case, if he had been used to draw 
bills, that would not vary the case, because it 
is not pretended that the indorsement was bv 
Comberstall; then he that takes a forged bill 
most abide by the consequence, for the man 
whose name is forged knows nothing of it. If 
a bill payable to bearer be lost, and found by 
another person in the street, who carries it to a 
banker who drew it, mid he pays, it is a good 
payment, for it is the owner’s fault that he lost 
it. In this case, the name of Bagnall and Hand 
is forged ; it could not be paid without their hand, 
and tne defendant has been negligent in inqui- 
ries whether it was their hand or not. The 
ground which defendant relies on is, that the 
bill was not delivered at Christmas, ns usual; 
but that is of no weight, because it had been 
delivered before in October.” Verdict for 
plaintiff. MS. of Mr. Serjeant Bond, in Sel. 
Ca. 243. 

(*) Johnson r. Wiudle, 3 Bing. N. C. 225; 
3 Scott, 608, S. C. 

( t ) Esdaile r. La Nauze, l Y. & C. 394; 
and see the same case, ante , 252, note (e), as 
to relief in equity. 

(u) Hall c. Fuller, 5 B. & C. 750; 8 D. & 
R. 464, S. C. See per Lord Ellcnborough, in 
Forster v. Clements, 2 Camp. 17, and pout , Ch. 
IX s. ii. In Smith r. Mercer, 6 Taunt. 74; 1 
Marsh. 453, (Chit. j. 923), it was held, (Cham- 
bre, J. dissentients y ) that bankers who paid a 
forged acceptance of one of their customers, 
made payable at their house, could not recover 
the money of the bond fide holders of the bill to 
whom the payment was made, on the principle 
that it was the duty of the bankers to have as- 
certained the authenticity of the order before 
they obeyed it. Vide also Price v. Neal, 3 
Burr. 1351, (Chit. j. 364, 365); and Johnson 
v. Windle, 3 Bing. N. C. 225, supra. When 
not, Young v. Grote, 4 Bing. 253; Morrison v. 
Buchanan, 6 C. & P. 18; post , 262, note (y). 


(1) Dick v. Leverich, 11 Louis. Rep. 573. J* 
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111. Of the consent of *the drawer, and the bankers paid the larger sum, they were held 
of liable to bear the loss(x). But where the drawer of a check himself permit- 
Notes &c. te( l the check to be so drawn as to enable the party fraudulently to alter the 
sum, it was decided that he must bear the loss, and not the bankers(y). 
Liability of [j ; s settled, that no action can be supported against the post master general 
isr-Gsaar- f° r the l° ss hills or bank-notes stolen out of letters put into the post-of- 
al. fice(x); but a deputy post-master may be sued for neglect in not delivering 
letters in due limc(a). Unless, indeed, the plaintiff, by due diligence, might 

Carriers ^ ave P reventec * th® damage arising from such neglect(A). 

^arrurt. \yj ( h respect to the liability of carriers for the loss of bills and notes, &c. 
exceeding 10i., the 11 Geo. 4 and 1 Wm. 4, c. 68, s. 1, enacts, u that no 
mail contractor, stage-coach proprietor, or other common carrier byl and, for 
hire shall be liable for the loss of or injury to any article or articles or property 
of the descriptions following; (that is to say) gold or silver coin, &c. bills , 
notes of the Governor and Company of t!u Hanks of England , Scotland , 
and Ireland , respectively , or of any other Bank of Great Britain or Inland , 
orders , notes , or securities for payment of money , English or Foreign , stamps, 
&c. contained in any parcel or package which shall have been delivered ei- 
ther to be carried for hire, or to accompany the person of any passenger in 
any mail or stage-coach, or other public conveyance, when the value of such 
article or articles or property aforesaid contained in such parcel or package, 
shall exceed the sum of ten pounds , unless at the time of the delivery thereof 
at the office, warehouse, or receiving-house of such mail contractor, stage- 
coach proprietor, or other common carrier, or to his, her, or their book-keep- 
er, coachman or other servant, for the purpose of being carried or of accom- 
panying the person of any passenger as aforesaid, the value and nature of such 
article or articles or property shall have been declared by the person or per- 
sons sending or delivering the same, and such increased charge as hereinafter 
mentioned, or an engagement to pay the same, be accepted by the person re- 
ceiving such parcel or package.” It is provided, however, that the act shall 
not affect special contracts; nor extend to loss by the felonious acts of the 
servants of the carrier(c). 

Necessity It is incumbent also on the parly who has thus lost the bill, even though 
of applying j t h as been destroyed, to make application at the time it is *due for payment, 
ment*&c. and to give notice to all the parties of the refusal of the drawee to pay the same, 

of lest Bill, 

&c. when 

due. (x) K. B. Jane 10th. 1826, Hall t>. Fuller, 

T *263 1 & Bar. & Cres. 750; 8 Dow. & Ry. 404, (Chit. 

L j. 1294). 

Abbott, C. J. “ It was the duty of a banker 
to take care that he did not pay away his cus- 
tomer's money, without a sufficient authority 
for that porpose; and if he paid to a forged or- 
der, he must bear the loss, and it was immate- 
rial whether the order was forged wholly or in 
part. Here the defendants hud paid a sum of 
mooey belonging to their customer, which the 
latter had never authorised them to pay, and 
therefore they could not charge him with the 
loss. Under these circumstances, the defen- 
dant was entitled to judgment .' 9 Baylev, J. 
concurred. “ The banker was bound to pay 
only to his customer's order, and if he unfor- 
tunately paid a forged order, he alone must 
bear the loss. It is the banker's duty to see 
that a check is genuine in all respects." Judg- 
ment for the plaintiff. 


(y) Younge t\ Grote, 4 Bing 253 ; 12 
Moore, 484, (Chit. j. 1R44); and see Morrison 
t>. Buchanan, 6 C. & P. 18, 8. P., pod, Ch. 
IX. s. ii. Payment by Mistake. 

(s) Lone v . Cotton, 1 Salk, 17; Whitfield r. 
Lord Le Despencer, Cowp. 754, ( Chit, j- 938). 

(a) Rowoing v. Good chi Id, 8 Wils. 448; 2 
Bla. Rep 906; 6 Burr. 2711. 

(5) Horden v. Dalton, 1 Car. & P. 181, 
(Chit. j. 1204). It was there held, that if s 
post-master hat agreed to deliver letters ins 
particular mode, and by mistake does not de- 
liver one for two days, and that letter contained 
a returned bill, he is not liable in damages for 
the amount of the bill, if the plaintiff could 
give notice of dishonour in time, if he sent » 
special messenger, though too late to do io ty 
post. 

(c) See this act with notes. Chit. & H.Slal. 
tit. Carriers. 


Digitized by ^ooole 



CHIP. VI.] 


OF THE LOSS OF BILLS MOTES, &C. 


263 


for otherwise he will lose his remedy against the drawer and indorser s(d). III. Of the 
It is said by Marius(e), that the holder of a bill which has been lost, should, £ 0*1 of 
in the presence of a notary and two witnesses, acquaint the acceptor with the £ c 
loss, and signify to him that at his peril he pay it to none but himself or bis 
order; and the same writer says, that no person should refuse to pay a bill 
which he has accepted, to the loser, on the ground of its having been lost, if 
be have sufficient security and indemnification offered to him; and that if he 
do, he will be liable to make good all loss, re-exchange, and cbarges(/). 

The drawee, however, has always a right to insist on production of the bill 
before he pays it, and may legally defend an action if it be not produced, it 
being part of his contract to pay only on presentment of the bill(g). If the 
loser and holder contest the right, the acceptor must require indemnity, or 
file a bill of interpleader, or apply to the court under the recent act, 1 & 2 
Will. 4, c. 58, s. 1 (A). 


We shall hereafter see that the fraudulent misapplication by bankers and Embeade- 
agents of bills and notes entrusted to their care, is punishable by recent stat- ® e,lt 
ute as a misdemeanor (t). Other statutes have provided, that to steal or take how^on- 
by robbery any bills, bank-notes, or promissory notes, shall be felony (k). isbed. 


In France, it has been long established, that the drawer and indorsers of a Low’* 
bill shall be compellable to give the holder of it another of the same tenot;, in Righ . t to 
case the original bill, or the accepted part, has been lost (/) . In this coun- otber^ilL 
try no such general rule prevails in the case of inland bills. There is, how- &c. 
ever, a proviso in the stat. 9 & 10 Will. 3, c. 17, s. 3, by which it is enact- 
ed, u that in case any such inland bill shall happen to be lost or miscarried 
within the time before limited for the payment of the «ame, then the drawer 
of the said bill is and shall be obliged to give another bill of the same tenor 
with that first given ; the person to whom they are delivered giving security, 
if demanded, to the drawer, to indemnify him against all persons whatsoev- 
er, in case the said bills so alleged to be lost or miscarried shall be found 
again(ro).” It should seem, that from the word 4< such” the statute does 
not extend to all bills of exchange, but only to the particular bills therein 
mentioned, namely, such as are expressed to be for value received, and pay- 
able after date(n); but it has been observed, *that the equity of the statute [ *264 ] 
would comprehend indorsements also, and that the 3 & 4 Ann. c. 9, which 
gives the like remedies upon notes as were then in use on inland bills, would 
extend the statute of William to notes(o). 


(d) Thackray v. Blackett, 3 Campb. 164, 
(Chit. j. 849). 

(«) Page 77. 

(/) Mar. 10; Beawea, pi. 182, 195; Ter- 
cese v. Geray, Finch’s Rep. 301, (Chit j. 164) ; 
Vin. Abr. tit. Bills, R. 

( g ) Hansard v. Robinson, 7 B. & C. 90; 9 
Dow. & Ry. S60, (Chit. j. 1340); po$t , 266, 
n. (a). 

( h ) See this act with notes Chit & H. stat 
title “Interpleader." 

(t) See the 7 & 8 Geo. 4, c. 29, s. 49, poet , 
Part III. Ch. II. 

( k ) See repealed statutes, poet , Port III. 
Ch. II. ; and the cases and precedents relative 
to this offence, 3 Chitty’s Crioa. Law, 2d edit 
932; 3 Maule & S. 539; 2 Leach, 1103; and 
the recent act, 7 & 8 Geo. 4, c. 29, s. 5. As 
to stealing half bank-notes,.*ee Rex v. Mead, 4 
Car. & P. 635, ante, 260, note (A). 


(l) See the modern regulations, 1 Pardee. 
432 to 436; Pailliet Man. 850, whether in case 
of the loss of a single bill, or of the accepted 
part of a foreign bill in sets. The delivery of a 
duplicate by the drawer, and of the indorse- 
ments, can there only be enforced by resorting 
to a tribunal, and on giving indemnity against 
the claim of a bonh fide holder; which indem- 
nity is only to be in force three years, although 
the time of limitation, in France, as to the in- 
strument itself, is five years; 1 Pardos. 432, 
436; Paliiet, 850. 

(m) It is not unusual to declare specially in 
assumpsit, for not giving a fresh bill; ted queers 
as to the remedy at law; post , 265. 

(ft) Sed queers; see Walmsley v. Child, 1 
Ves. sen. 846, 847, (Chit. j. 323); Left!/ v. 
Mills, 4 T. R. 170, (Chit. j. 473); 2 Campb. 
215. 

(o) Powell v. Monnier, 1 Atk. 618, (Chit j. 
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III. CM* the|^ It is perfectly clear, that in case of the loss of a bill, &c. whether before 
or after it was due, or when it is payable on demand, and might by possible 
Notea, &c. Kty be * n ^ ie hands of a bona fide holder, a court of equity has jurisdiction 
to enforce payment of the amount upon a sufficient indemnity being given; 
and ^ suc ^ indemnit y has bran tendered, the defendant will in general have 
inTourt of to pay { ^ e costs * n equity (p)l And although it has been held, that when the 
Equity. instrument is not negotiable; or has been specially indorsed, and there is a 
remedy at law, a bill in equity is not sustainable (q ) ; that determination seems 
questionable, for, in another case it was held, that the indonee of a bill of 
exchange which has been lost, has a remedy against the acceptor by bill in 
equity, and that although he raighl have recovered on the bill at law, and al- 
though the bill was merely to accommodate the drawer, and plaintiff might 
have applied before; or though the drawer has since become insolvent; nor 
is plaintiff in such case bound to file the bill within any particular time(r). 
A mutilated bill or note of an old date, and part of which has been lost, may 
also be established in equity (s). Where a bill is filed by an indorsee of a 
[ *2 65 ] i os t bill against *the acceptor, it is not necessary to make thedraweror prior 
indorsers parties (l). The right to prove under a commission of bankrupt, in 


283; Walmsley r. Child, I Vcs. sen. 346, 347; 
2 Caropb. 215, in notes. 

(/>) Walmsley r. Child, 1 Ves. sen. 338, 
344; Tonlmin r. Price, 5 Vcs. 288, post , 268, 
269; Tercese r. Gerny, Finch’s Hep. 301, 
(Chit. j. 164); Vin. Abr. tit. Bills, R.; Ex parte 
Greenway, 6 Ves. 812, (Chit. j. 674) ; Mossop 
r. Eadon, 16 Ves. 430, ((’hit. j. 678). As to 
the mode of proceeding in equity, 1 Ves. 34; 5 
Ves. 338; 6 Ves. 112; Davies r.Dodd, 4 Price, 
176, (Chit. j. 996). 

( q ) Mossop r. Eadon, 16 Ves. 430, (Chit. j. 
678), post, 269. 

(r) Davies v. Dodd, 4 Price, 176, (Chit. j. 
996). 

(s) Hawkcs v. Hawkes, Vice-Chancellor’s 
court, 6th June, 1832. Sir E. Sugdeu said 
“ that the bill in this case was filed for the pur- 
pose of charging the real estate of a testator with 
a promissory note amounting to 480/. under the 
following circumstances: — Mr. William Hawkes 
died iu the year 1813, leaving his real estates 
to his eldest son, but suhject to several debts 
and liabilities, among which was the promissory 
note in question. By the death of the son the 
note came into the possession of the next broth- 
er, who shortly after died, leaving his brother, 
the present plaintiff, his executor. The note 
had been accidentally torn, nnd the whole ques- 
tion in the case turned upon the fact whether 
the hand-writing of the testator was proved to 
the satisfaction of the court, and whether such 
a note had actually been given by the deceas- 
ed.” The note was then handed in as evi- 
dence, and inspected by the court. It consist- 
ed of two fragments, the note appearing to have 
been torn into three, and the middle piece lost. 
One of the pieces contained the name of 
“Hawkes,” but the Christian name was writ- 
ten on the piece which was lost. Mr. Richards 
then read the evidence of several persons, who 
swore they had seen such a note m the suc- 
cessive possession of the two brothers, and ulti- 
mately in the hands of the plaintiff, unmutilated. 
Evidence was also produced of the hand-writ- 
ing of the testator; and likewise that he was 


indebted for the precise amount of the note, a* 
the time of his death, to the party to whom it 
was given. The plaintiff therefore prayed that 
it might be referred to the Master to take on ac- 
count of the real and personal estate of the tes- 
tator. Mr. Pepys, for the defendant, rested his 
case upon the many glaring improbabilities in 
the statement made by the plaintiff. The prom- 
issory note was made in the year 1812, and the 
testator died in 1813. It was therefore a moat 
suspicious circumstance, that the note had pass- 
ed into tho hands of three parties, neither of 
whom had asserted his claim on the estate of 
the testator; and that it was not until the year 
1830, that the bill was filed, at which period 
the plaintiff alleged the note had been torn by 
accident a short time before. The learned 
counsel then called the attention of the court to 
the note itself, which, he said, was evidently 
torn into three pieces for the purpose of destroy- 
ing it. Had it been merely torn in half, it might 
have been occasioned by accident; but an in- 
strument of this description could not have been 
torn in three pieces (nnd the most important 
iece, containing the Christian name of the ma- 
er of the note lost) but for the purpose of can- 
celling it altogether. The evidence of the tes- 
tator's widow was then read, stating that no 
such note was ever drawn by him, and that the 
note in question was not his hand- writing. 

The Vice-Chancellor was of opinion, that tho 
evidence produced by the plaintiff most satis- 
factorily proved the hand-writing of the testa- 
tor. And from the abundant proof which had 
been given that such on instrument was seen in 
the possession of three ditferent p.irties, he en- 
tertained not the slightest doubt in his own mind 
that the note was given by the testator. Be 
should therefore decree a reference to the Mas- 
ter, os prayed by the plaintiff’s bill.” 

(0 Davies r. Dodd, 4 Price, 176, (Chit j. 
996); Macartney v . Graham, 2 Sim. 285. 
(Chit. j. 1394); tamen ride Lloyd r. Gurdon, 
2 Sw'anst. 180; Foley t*. Carlon, 1 Yoange, 
373, ante , 99, note (/). 
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respect of a bill alleged to be lost, will be considered in the Chapter on 
Bankruptcy (ti). 

When the defendant himself wrongfully obtained possession of, and with- 
holds the bill or note, it is clear he may be sued at law (a:). And in an ac- 
tion against the acceptor of a bill, which could not be produced at the trial, 
it having been proved by the plaintiff’s attorney, that he had drawn the 
prcecipc against the defendant from the original bill in his office and that he 
went out, leaving both on his desk, and that on his return the bill was mis- 
sing; and a clerk proved, that during the attorney’s absence, the defendant 
called to ask for time, and was shown into the attorney’s office where the 
bill was left, and that he remained there a short time, and then left; and it 
having been proved, that a diligent but unsuccessful search had been made 
for the bill, and notice served on the defendant to produce the same, it was 
left to the jury to presume whether or not the defendant had taken it away; 
and the plaintiff recovered without the production of the bill, and on prov- 
ing its contents by the draft of the praecipe (y). 

But in general no action at laic can be supported against a party to a bill of 
exchange, note, or check, indorsed in blank, so as to be transferable to a bom's 
fide holder, and even in halves, and lost before or on the day it is due , although 
a bond of indemnity has been tendered to the defendant (r); and if the bill be 

(u) Pott , Part II. Ch. VIII. s. iv. JVhat produce the bill, nor prove that it is destroyed, 
Pills may be proved. he must resort to a court of equity for relief.* * 

(x) Smith v. M 4 CIure, 5 East, 477, (Chit. j. The Attorney-General said, “ they could show 
699); Pierson d. Hutchinson, 2 Campb. 212; that the bill had been discounted for the de- 
6 Esp, Rep. 126, (Chit. j. 776); infra , n. (r). fendant’s accommodation, and that the money 

( y ) Dark v. Hanks, cor. Abbott, C. J. at bad come into his hands.*’ But Lord Ellenbo- 

Westminster, 14th Dec. 1820; Marryatt and rough, observed, “ that would not alter the case; 

Chitty for plaintiff; Hunt, attorney. for if the plaintiff were allowed to recover on 

(z) Pierson r. Hutchinson, 2 Campb. 211; the money counts, the defendant might still bo 

6 Es p. Rep. 126, 8. C. ; Powell v. Roach, ib. compelled to pay the sum n second time to a 
76; Selw. N. P. 9th edit. 339. bona fide holder of the bill.” Plaintiff non- 

Pierson v. Hutchinson, 2 Campb. 211; 6 suited; and see Dnngerfield r. Willey, 4 Esp. 

Esp. Rep. 126, (Chit. j. 776); cited Hansard Rap. 159, post. 267, note (c). 
v. Robinson, 7 Bar. & Cres. 92; 9 Dow. & Mayor r. Johnson, 3 Campb. 324, (Chit. j. 
Ry. 860, (Chit. j. 1340). This was an action SS3). A traveller received a country bank- 
by the indorsee against the acceptor of a bill of note payable to bearer in a provincial town, 
exchange. Lord Ellenborough: 14 If the bill which he cut in two, and sent the halves on 
were proved to bo destroyed , I should feel no different duys by the post, addressed to his em- 
difficulty in receiving evidence of its contents, ployers in London; one of these was stolen 
and directing the jury to find for the plaintiff, from the mail coach, and they received the 
Even on a trial for forgery, the destruction of other. It was held, that nnder these circum- 
the instrument charged by the indictment to be stances they could not maintain an action 
forged is no bar to the proceedings. I remem- against the makers of the note, on producing 
ber a case before Mr. Justice Buller where the that half of it which reached them safely. 
prisoner had destroyed a bank-note he was ac- Lord Ellenborough said, 44 1 am of opinion, that 
cased of having forged, by swallowing it. He this action cannot be maintained. It is usual and 
was acquitted on the merits: but the learned proper to pay upon an indemnity, but payment 
Judge who presided, held, that he might have can be enforced at law only by the production 
been convicted without the production of the of an entire note , or by proof that the instru - 
bank-note; and this doctrine was approved of ir.cn t or the part of it which was wanting has 
by the whole profession. Here, however, the been actually destroyed; the half of this note, 
instrument is not destroyed. It is lost after be- tnken from the Leeds mail, may have imme- 
ing indorsed by the payee. It may now be in diately got into the hands of a bon i fide holder 
the hands of a bona fide indorsee for value, who lor value, and he would hnve as good a right of 
might maintain an action upon it against thede- suit upon that, as the plaintiffs upon the other 
fendant. This brings it to the indemnity. But half which reached them; but the maker of a 
whether an indemnity be sufficient or insuffi- promissory note cannot be liable in respect to 
cient, is a question of which a court of law two parties at the same time.” Plaintiffs non- 
cannot judge. There are dicta to be sure, that suited. 

upon the offer of an indemnity, the indorsee of N. B. This case is distinguishable from that 
a lost bill may recover at law; but these are so of Mossop r. Eodon, 16 Yes. 430, (Chit. j. 
contrary to the principles on which our judicial 786), post, 269, n. (r), because in that case 
system rests, that I cannot venture to proceed the notes were not payable to order or negotia- 
upon them. Since the plaintiff can neither ble, whereas, in the above case, they were 
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transferable by indorsement, # and is indorsed in blank or transferable by 
delivery, it should seem, that even if it were lost ofttr it btcdiM due, and 
even after action brought (a), the same rule prevails(6) ; nor is the defend- 


payable to bearer. 

In the case of a commission of bankruptcy, 
if an undue bill be lost after its production by 
the petitioning creditor, and after the party has 
been adjudged a bankrupt, the commission may, 
however, proceed and be supported on the trial 
of an action at law. Polly r. Milliard, 9 I«nw 
J. Exch. E. T. 1831; post, Part (I. C h. VIII. 
a. iii. Bankruptcy — Petitioning Creator's 
Debt. 

(a) Hansard r. Robinson, 7 B. & C 90; 9 
Dow. & Ry. 960, (Chit. j. 1340); Ryan & M. 
404, in note. The holder of a bill cannot, by 
the custom of merchants, insist upon payment 
by the acceptor, without producing and offering 
to deliver up the bill; and therefore it was held, 
that the indorsee of a bill haviug lost it, could 
not, in an action at law, recover the amount 
from the acceptor, although the loss was after 
the hill became due, and the indorsee offered 
an indemnity ; and although the defendant, on 
being applied to after the hill was due, required 
time, aud promised payment. The court said, 
“It is not necessary to say whether any special 
action could have been framed and maintained 
upon the particular facta and the defendant’* 
promise, because the declaration in the present 
cause is not founded upon such facts, but upon 
the hill itself in the usual way. We would 
not, however, be understood to give any en- 
couragement to such an action, and we think 
the special facts cannot be properly considered 
as affording a satisfactory ground for decision in 
this case; but the case must be considered 
generally ns an action brought upon a lost bill, 
and introducing the general question whether 
such an action can be maintained. 

“ Upon this question, the opinions of 
Judges, as they are to be found in the cases 
quoted at the bar. have not been uniform, 
and cannot be reconciled to each other. It is 
not necessary to advert again to the cases. 
Amid conflicting opinions, the proper course is 
to revert to the principle of these actions yn 
bills of exchange, and to pronounce auch a 
decision as may best conform thereto. Now 
the principle upon which all such actions are 
founded, is the custom of merchants. Tho 
general rule of the English Iaw does not allow 
a suit by the assignee of a chose in action. 
The custom of merchants, considered as part 
of the law, furnishes in this case an exception 
to the general rule. Wbat then is the custom 
in this respect? It is, that the holder of the bill 
shall present the instrument, at its maturity, to 
the acceptor, demand payment of its amount, 
and upon receipt of the money, deliver up the 
bill. The acceptor paying the bill has a right 
to the possession of the instrument for his own 
security, and as his voucher and discharge pro 
tanto in his account with the drawer. If upon 
an offer of payment, the holder should refuse to 
deliver np the bill, can it be doubted that the 
acceptor might retract his offer or retain his 
money? And if this be the right of an accep- 
tor, ready to pay at the maturity of the bill, 
most not hia right remain the same if, though 


not reody at that time, be is ready afterwards, 
and can his right be varied if the payment is to 
be made under a compulsory process of law? 
The foundation of hie right, nil own oecority, 
his voucher, and his discharge toward the draw- 
er remain unchanged. As fer as regard* his 
voucher and discharge towards the drawer, it 
will be the same thing whether the instrument 
has been destroyed or mislaid. With respect 
to his own security against a demand by anoth- 
er bolder, there may be a difference. Bot bow 
is he to be assured of the fact, either of the 
loss or destruction of the bill? Is he to rely 
upon the assertion of the holder, or to defead 
an action at the peril of costs? And if the bill 
should afterwards appear, and a suit be broagbt 
against him by another holder, a fact not abso- 
lutely improbable in the case of a lost bill, iabs 
to aeek for the witnesses to prove the low, and 
to prove that the new plaintiff must have ob- 
tained it after it became due? Has the bolder a 
right, by bis own negligence or misfortune, to 
cast this burthen upon the acceptor, even as a 
punishment for not discharging the bill oo the 
day it became due? We think the custom of 
merchants does not authorize us to say that this 
is law. Is the bolder then without a remedy? 
Not wholly so. He may tender sufficient in- 
demnity to the acceptor, and ff it be refused, 
he may enforce payment thereupon in a court 
of eauity; and this is agreeable to the mercan- 
tile law of other countries. In the modern 
Code de Commerce of France, liv. 1, tit* 9. 
Art. 151, 152, this is distinctly provided. And 
this provision is not new in tne law of that 
country, but is found also in the Ordounance de 
Commerce of Lewis the Fourteenth, tit. 5, art. 
19. The rule for entering a verdict for the 
plaintiff must therefore be discharged/* See 
Davis v. Dodd, 4 Taunt. 602, post , 267, note 
(d). But see post , 268, when bill destroyed. 

(6) Poole v. Smith, Holt’s C. N. P* 144, 
(Chit. j. 950). In an action by the indorsee 
of a bill of exchange against the acceptor, H 
appeared that after action brought, and notice 
of trial, the bill, which was indorsed in blank, 
had been lost, and it was held, that although 
the bill had bedn drawn more than six yews, 
the plaintiff was not entitled to recover, with- 
out producing it at the trial; and per Gibbs, 
C. J. “ Upon the ground of non-production 
of the bill, I think I am called upon to uomuit 
the plaintiff; the rule is an extremely salutary 
one, and ought not to be relaxed.” See also 
Powell v. Roach and others, 6 Esp. Rep. 76, 
S. P. (Chit. j. 731). 

But in Brown v. Messiter, SMaule & S.291, 
(Chit. j. 915; ; after judgment by default, ft* 
court referred it to the master to see what was 
due for principal and interest upon a bill of ex- 
change, upon the production of a copy of th® 
bill verified by affidavit of the plaintiff's i attorney, 
the original having been stolen out of hia pocket, 
and no tidings of it gained. See further on this 
point, post , Part IL Cb. III. Judgment by De- 
fault. 
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ant liable to be # sued on the consideration of the bill(c); and even an ex- 
press promise, without any new consideration, cannot be enforced at law(d) ; 
though # if there be a new consideration for the promise, as the executing 
of a bond of indemnity to the defendant, he may be sued thereon(e). 


(c) Bevan r. Hill, 2 Campb. SSI, (Chit. j. 
788). A check given for the stock sold was 
lost by the vendor in going home from the Stock 
Exchange; the porchaser was immediately in- 
formed of this fact, but refused to pay without 
an indemnity; four months after, the bankers, 
oo whom the check was drawn, stopped pay- 
ment, with sufficient money of the drawer’s in 
their hands to answer it; held, that under these 
circumstances, an action would not lie for the 
price of the stock. Lord Ellcnborough said, 
“ It is certainly possible, that this check may 
have got into the hands of a person who might 
maintain an action upon it. The very day it 
was lost, it might have been passed for value to 
a bonh fide bolder without notice; I therefore 
think the defendant was entitled to an indemni- 
ty; be could not without this have safely with- 
drawn the money from Walpole and Co beforo 
their bankraptcy; bo then -ceased to be liable 
upon the check, but the money was gone ; be- 
sides, the bankruptcy of Walpole and Co. may 
not be sustainable, and the defendant is not to 
be exposed to the risk of the commission being 
superseded.” Plaintiff nonsuited. Cited 7 B. 

& C. 92. 


Dangerfield r. Wilby, 4 Esp. Rep. 159, 
(Chit. j. 648). Pa} ree against the maker of a 
promissory note. The declaration conluined 
lh# usual money counts. At the trial no note 
was produced in evidence, nor was there any 
evidence that the note declared upon fiad been 
destroyed; or that it was not in existence; but 
it was merely stated that the note had been lost, 
and proved that the defendant on the amount 
of the note being demanded had apologized for 
its non-payment. The plaintiff’s counsel there- 
upon abandoned the note and proposed to go in- 
to evidence of the consideration, viz. money 
lent. Lord Ellenborough said, he was of opin- 
ion the plaintiff was not entitled to go into the 
consideration of the note, for as the note, for 
anything that appeared in evidence, was in ex- 
istence, it might be still in circulation, and the 
defendant be liable to be called upon to pay it, 
so that he might be subjected twice to the pay- 
ment of the same demand; it was therefore 
incumbent on him to show it to be destroyed, 
so that the defendant should not be again sub- 
jected to the payment of it( 1). As to any de- 
mand therefore on account of the note, he 
thought the plaintiff not entitled to recover. 
Tlie plaintiff was nonsuited; and see Pierson r. 
Hutchinson, ante , 265, note (r). 

Champion v. Terry, 8 Brod. & B. 295, 7 
Moore, 130, (Chit. j. 1144). The defendant 
being indebted to plaintiff for goods sold gave 
him a bill of exchange not due, (drawn and ac- 
cepted by two other persona) to a greater 
amount than the price or the goods, and plaintiff 
gave defendant the difference in money. De- 


fendant indorsed the bill in blank. Plaintiff 
having lost the bill, it was held that he could 
not sue defendant for the price of the goods or 
on the lost bill. Miter, where the bill not in- 
dorsed; Rolt v. Watson, 4 Bmg. 273, post , 268, 
note (A). 

(d) Davis v. Dodd, 4 Taunt. 602, (Chit. j. 
876). The plaintiff declared upon a bill of ex- 
change for 961. 9s. drawn by Allen to his own 
order, and accepted by the defendant, and in- 
dorsed by Allen to the plaintiff. There were 
also the usual money counts. Cpop the trial, 
at Maidstone Summer Assizes, 1812, before 
Lord Ellcnborough, C. J. it waa proved that 
the witness had lost the bill out of his pocket, 
whereupon, when the bill Lecamc due, be ap- 
plied to the defendant, stating the circumstance, 
8nd requesting him to pay the bill, which nntil 
the time of action had never been presented for 
payment by any other person: and defendant 
repeatedly and expressly promised to pay it. 
Lord Ellenborough was of opinion, that as the 
plaintiff had not presented the bill for payment 
to the defendant, and ns the hill was not pro- 
duced at the trial, the plaintiff could not recov- 
er in this action, nod directed a nonsuit. Best 
Serjeant, moved to set aside the nonsuit, and 
have a new trial; h* contended that the express 
promise to pay the bill was upheld by the con- 
i’ the moral obligation to which the 


sideration oft 

defendant was subject to pay the sum duo on 
his acceptance. The court denied that there 
was any moral obligation on the defendant to 
pay this sum to the plaintifT, wlio, by his negli- 
gence, hnd exposed the defendant to the danger 
of being compelled to pay the bill when pro- 
duced in the hands of another holder. It was 
quite clear that the plaintiff could not recover 
in this action; if he could recover at all upon 
this promise, which they much doubted, it must 
be in an action upon the special undertaking; 
the party might have proceeded to enforce the 
giving of a new bill under the statute, and that 
seemed to be his only course. The promise 
contained in the bill is the equivalent given for 
the consideration paid for the bill, and no new 
consideration had been subsequently paid to 
sustain this new promise, and which was there- 
fore nudum pactum, and could not be enforced. 
Rule refused. Hansard v. Robinson, 7 B. & 
Cres. 90, S. P., ante , 266, note (a). 

(e) Williams r. Clements, 1 Tnunt. 523. 
Special assumpsit, alleging that the defendant 
was indebted on a bill of exchange, and tho 
plaintiff having lost the same, had, at the re- 
quest of the defendant, given him a bond ac- 
knowledging payment and conditioned to in- 
domnifybirn against the bill, in consideration 
whereof defendant undertook to pay the money 
on request. On motion in arrest of judgment 
it was held, that such count, stating a new con_ 


(1) The same point was ruled in the same manner in Holmes v. De Camp, 1 John. Rep. 34. 
Angel v. Felton, 9 John. Rep. 149. Cumming v. Hackley, 8 John Rep. 202. Pintard p. Tack- 
jogton, 10 John. Rep. 104. 
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It seems, however, that if it can be distinctly proved that the bill has been 
destroyed , the party who was the holder may recover at law(/); so if the 
bill was not negotiable(g-) or has not been indorsed at all(A); or if it was only 
specially indorsed , the party who lost it may proceed by action on such bill, 
and secondary evidence of the contents may be admitted(i) (1). And if the 


nide ration , viz. the execution of ih? bond, was 
sufficient. In Hansard r. Robinson, 7 Ham. 8l 
C. 90, the defendant had promised to p uy. See 
ante, 266, note (a). 

(/) Per Parke, J. in Woodford r. Whitely, 
Mood. & M 517, (Chit, j 1508); Pierson r. 
Hutchinson, 2 Camp. 212; 6 Esp. Rep. 126, 
S. C. ; un/e, 265, note (z); Ibingcrfield r. 
Wilby, 4 Esp. Rep. 159, ante, 267, n. (c). 
But see the observation of the court in Hansard 
r. Robinson, 7 B. &, C. 90, 95, an/e, 266, 
note (a). 

(g) Mossop v. Eadon, 16 Ves 439, (Chit. j. 
768), post , 269, note (r). 

(A) Rolt v. Wotsou, 4 Bingh. 273; C. 12 
Moore, 510; 5 Law J. C. P. 172, (Chit. j. 
1312, 1346). 

The defendant had accepted a bill at three 
months for goods purchased. The seller lost 
the bill, not tun ing indorse l it, and became 
bankrupt. No demand was ever made on the 
defendant in respect of iho bill; and it was held, 
that the acceptance of this bill was no defence 
to an action for the value of the goods; mr, per 
Best, C. J. “ Under the statute 9 & 10 W. 3, 
the holder of a lost bill could not in a court of 
law compel the acceptor to give him a new bill 
upon receiving on indemnity For such a purpose; 
he must resort to a court of equity. The ques- 
tion for us therefore is, whether the bill which 
the defendant in this cause has accepted, be an 
instrument which can never rise in judgment 
against him 1 Now the jury have found ex- 


pressly, that the bill was vnindorted, and though 
payable three months after date, it has not been 
neard of from 1825 to IS27. There is node- 
onion in which the party has been held to be 
responsible in respect of au outstanding bill sa- 
indorsed. In all cases in which a defendant 
has been holden to be discharged m respect of 
a supposed liability on a bill, the bill has been 
in such a state as to be likely to be used against 
him, as in Champion r. Terry, 3 B. & B. 295, 
ante , 267, ti. (c), where the defendant paid for 
goods by a bill which he had indorsed in blank 
The bill having been lost, it was holden bo 
could not be sued for the value of the goods. 
The defendant is not liable to be called on in 
the present case, and therefore this rule roost 
be discharged.” And see Waio r. Bailey, 2 
Per. Si Dav. 507, post , Ch. IX. s. il 0/ 
Payment. 

( i ) Long r. Bailie, 2 Campb. 214, in note; 
cited in Hansard r. Robinson, 7 B. & C. 90, 
ante , 266, note (a); Mossop v. Eadon, 16 Ves. 
430, 434, post , 269, n. (r); Selw. N. P. 9th 
edit. 33J. 

Long r. Baillie, Guildhall, I3th December, 
1805, coram Lord Ellcnborough, 2 Campb. 214. 
This was an action against the acceptor of a bill 
of exchange, payable to the order of the drawer, 
and by him specially indorsed to the plaintiff 
It was proved that a person took the bill to have 
it compared with the affidavit to bold to bail, 
that a copy was then taken, and the bill wasaf- 
terwards stolen from such person. The correct- 


(1) Where the existence and amount, and loss or destruction of promissory notes are shown 
and it does not appear affirmatively that the notes were negotiable , the plaintiff is entitled tore- 
covover on the lost notes M’Nair r. Gilbert, 3 Wend. Rep. 344. And see Rowley r. Bill, 5 
Cowen’s Rep. 303. 

Though the holder of a negotiable promissory note, over-due, which is not produced at the tri- 
al, in an action against the maker, is not bound to prove its absolute destruction, yet he must givs 
such proof as shows that the defendant cannot afterwards be compelled to pay the amount to a 
bona fide holder. Swift v. Stevens, 8 Conn. Rep. 431. 

But direct and positive evidence on this subject is not required. Ib. 

Therefore, where the plaintiff in an action against the maker of a promissory note, payable to 
bearer, proved, by the cashier of a bank, to whom the note had been confided for safe keeping, 
that he had made diligent search for it, but was unable to find it; that he had never delivered it 
to any person; and that he had no doubt, and verily believed, it had been, by accident, destroy- 
ed ; it was held, that this was proper evidence to go to the jury to prove the destruction or non- 
existence of the note. Ib. 

tfo where, on the trial of an action on such note, it appeared, that more than four years bad 
elapsed from the time it fell due, and that there had been two former trials of the same action 
without the production of the note; it was held, that these circumstances were entitled togreit 
consideration on the question of its destruction. Ib. 

Where a note payable on demand had been lost or destroyed, andlt did not appear that it wu 
negotiable, or if negotiable, that it had been negotiated, the payee was allowed to recover on th« 
note. Pintard v- Tackington, 10 John. Rep. 104. But a recovery cannot be had nponanots 
merely lost and not destroyed, if it had been indorsed before it was lost. — Ibid. Bnt see Free- 
man r. Boynton, 7 Mass Rf»p 483, and Anderson v. Robson, 2 Bay’s Rep. 495. 

There may be a recovery against the acceptor on a bill of exchange, indorsed to the plaintiff, 
mid lost o r ni inlaid; and the existence of the bill being once established, tho plaintiff may prove 
the loss of it by his own oath. Meeker et al. r. Jackson, 3 Yeates’ Rep. 443. See, as tstbs 
evidence in the case of lost note, Peabody r. Denton, 2 Gsllis. Rep. 951. 
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defendant has suffered judgment by default, and thereby admitted his liability 
to the action, the amount of the principal and interest may be referred to the 
master, on production of the verified copy of the lost bill (A). But the mere 
circumstance of the statute of limitations having run on the bill before the Joss 
will not enable the loser to sue(/). 


In Walmsley v. Child(nt), it seems to have been considered, (hat a party 
who had lost a bill payable on demand might proceed at law ; and in Hart 
v. King(n), where a bill of exchange was protested, and afterwards lost, the 
plaintiff recovered, but it does not appear in what character the plaintiff 
sued, and it is probable that the bill had never been indorsed. In Ex parte 
Greenway (o), Lord Chancellor EMon said, “ That when he was Chief Jus* 
tice he tried an action in the Common # Pleas upon a bill alleged to be lost, 
which had been previously indorsed by the payee, an indemnity was offered 
by bond, but that he nonsuited the plaintiff ; that the counsel objected strongly 
upon the offer of indemnity, and it came before the court on motion for a 
new trial, and there was a long discussion on the nature of these indemnities 
in a court of law; that the court had not come to a decision upon it when he 
left them, and he did not know the result. But that he could never under- 
stand by what authority courts of law compelled parties to take the inderani- 
t y(p)* n It seems quite clear courts of law have no such authority^). 

In the case of Mossop v. Eadon(r), where a bill was filed in equity for 
payment of a promissory note, which had been cut in two parts, one of which 
was produced, and the other alleged to be lost, and offering an indemnity, the 
bill was dismissed on two grounds; the first, that only half the bill was lost; 
and secondly, that it was not payable to order, and consequently an action at 
law was sustainable; and it being urged that the jurisdiction of the court of 
equity is not destroyed by the courts of law assuming a jurisdiction in such 
cases, the Master of the Rolls said, u It is very clear that an action would 
have laid upon the note had the loss been proved. The single question is, 
whether the indemnity you offer is not a ground for coming here? The court 
of law could not take notice of it and give a conditional judgment; but equity 
gives that relief at the same time that it orders payment of the money. The 
other half of the note may be in your possession; therefore it is fit that you 
should indemnify them against the possibility that the two parts may be 
brought together and passed into another hand.” Upon a further hearing, 
the counsel for the plaintiff insisted, that the mere loss of the instrument 
gives the court of equity jurisdiction, and that it does not depend on the 


noas of this copy and the special indorsement 
was proved, and the plaintiff had a verdict. 

(fc) Brown v. Messiter, 3 Maule & S. 281, 
(Chit. j. 915); ante , 267, n .(b). See farther, 
post , Part II. Ch. III. Judgment by Default, 

(l) Poole v. Smith, Holt’s C. N. P. 144, 
(Chit. j. 950); ante , 266, note (5). 

( m ) Walmsley v. Child, 1 Ves. sen. 341, 
&c., (Chit. j. 323). 

(n) Hart v. King, 12 Mod. 310; Holt, 118, 
(Chit. j. 212); Dehors*?. Harriott, 1 Show. 
163, (Chit j. 495). 

(o) Ei parte Greenway, 6 Ves. 812, (Chit 
j. 674). 

(p) See also Tonmlin r. Price, 5 Ves. 238; 
Bromley v. Holland, 7 Ves. 19, 20, 249. 

(q) Id.; Davie* v. Dodd, 4 Price, 176, (Chit, 
j. 996). 

(r) Motaop v. Eadon, 16 Ves. 430, (Chit j. 
768). This case has been argued as overruled 


even in equity by Hansard e. Robinson, 7 B. 
& C. 90. See Macartney v . Graham, 2 Si- 
mons’ Rep. 285, where it was held by the Vice 
Chancellor, that a bill will lie by the last in- 
dorsee of a lost bill to recover the amount from 
the acceptor, and that prior indorsees need not 
be made parties to the suit. But note, that 
case is very distinguishable from Mossop u. Ea- 
don, where the lost note had been cut in two, 
and was not payable to order , and therefore 
could not have got into the hands of a bonA fide 
holder. In Macartney r. Graham the lost bill 
had been indorsed in blank, and though there 
was a subsequent special indorsement in full, 
that might be erased, and a bona fide bolder 
might have sued. The same reason also dis- 
tinguishes Mossp v. Eadon from Mayor v. John- 
son, 3 Campb. 825, (Chit. j. 883); ante , 265, 
n. (i). 
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IIL Of the right to require an indemnity, observing that there was no distinction whether 
Ixm* of a note was negotiable or not. But the Master of the Rolls said, “ This ar- 
N©*’ fcc gtinient is in direct contradiction to that of Lord Hardwicke, who, in the 
* case ot Walmsley v. Cliild, assumes that dtis court has no jurisdiction, ex- 
cept for the purpose of ordering an indemnity where indemnity is necessa- 
ry (s). I am unwilling to turn the plaintiff round, thinking the merits are with 
him, but at the same time I am afraid of breaking in upon the rules establish- 
ed as to the jurisdiction of die courts, that where a party can recover at law, 
he ought not to come into equity.” In some cases a court of equity wiil re- 
lieve without an indemnity being given, by injunctiou restraining proceedings 
at law(t). Relief in equity need not be applied for within any limited 
time(ti). 

It is now settled , that whether the bill or note was lost before or after it 
became due, or after actual demand of payment and even an *express promise 
[ *270 1 to p a y ? still no action at law can, if it were negotiable, be sustained, though 
it was contended that a distinction ought to be takeu between au undue and 
an overdue bill, and that the promise to pay ought to bind(x). It was 
urged, that when a bill, &c. has been lost before is teas due , unless the part}* 

E roceed under the statute 9 & 10 Will. 3, c. 17, s. 3, it may be proper that 
e should be confined to a court of equity for relief; for as a transfer btjott 
a bill is due, though made by a person not entitled thereto, may give a bona 
fide holder a right of action thereon, it is but just that the parties called 
upon to pay should be previously sufficiently indemnified, and the sufficien- 
cy of an indemnity can be more correctly ascertained in a court of equity 
than at law(y). But it was contended, that where a bill has been lost after 
it became due, and that fact be clearly proved, there seems to be no reason 
why the party who lost it should not be permitted to proceed at law, and in- 
deed without offering an indemnity, inasmuch as the law itself would in such 
case iudemnify all the parties to the bill from any liability to a person who 
became holder of it after it was due; because(r), a person taking a bill by 
transfer after it becomes due, holds it subject to all the objections which af- 
fected it in the hands of the party who first became wrougfully possessed of 
it, or who tortiously transferred it, and conserjuently, he could not sustain 
an action thereon against any of the parties to die bill; and there is an addi- 
tional reason why this should apply as to the drawer and indorsers of a bill, 
and the indorsers of a note, namely, that they must have been discharged 
from liability to any subsequent holder, by the want of notice from such hold- 
er, of the default in payment by the drawee (a). But the answer to this rea- 

soning is, that it is part of the contract of an acceptor of a bill or maker of 
a note, to pay on the presentment of the instrument to him for that purpose^ 
and that he has therefore a right to have the instrument delivered to him as 
his voucher. Besides, though he may have a good defence against a sub- 
sequent holder he may be put to risk, trouble and expense, in establishing 

It is said(c) that if one part of a foreign bill of exchange, drawn insets, 


(|) And see Davies r. Dodd, 4 IVicc, 176, 
(Chil. j. 996). 

(t) Jd .; a*U, 264, note (r). 

(«) Id. 

(x) Hansard v. Robinson, 7 Bar. &. C. 96; 
ante , 266, note (a). 

(y) El parte Greenway, 6 Ves. 812, (Chit, 
j 674)J Pieraoo v. Hutchinson, 2 Campb. 212; 
6 £ap. &«P* l26 » S * anie * 266 * 0016 (*)• 


(*) See Tiason t* Francis, l Camp Wl 
ante , 217, note (m). 

(a) Pasty Ch. X. s. i. as to Notice of JFos- 
payment. 

(b) Hansard r. Robinson, 7 Bar. & C 90\ 
antCy 266, in notes. 

(c) Baawea, pi. 188; Mar. 121; Bui. N. P 
271; anUy 263. 
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. be lost by the drawee, x or be by his mistake given to a wrong person, or if by in. Of the 
any other means the holder cannot have a return of the bill, cither accepted of 
or not accepted, the drawee must give to the holder or to his order a pro- ^ otl 4 & c> 
missory note for payment of the amount of the bill on the day it becomes due, 
on delivery of the second part, if it arrive in time; if not, upon the note, and 
if the acceptor refuse to give the note, the holder must immediately protest 
for non-acceptance, and when due must demand the money, though he have 
neither note nor bill, and if payment be refused, a protest must be regularly 
made for non-payment. In all cases, if a bill of exchange be lost, and a 
new bill cannot be had of the drawer, a protest may t)e made on a copy(d). 

The loser of a bill or note must take care, at the time it becomes due, to 
observe precisely the same conduct as if he had it in his possession. # He r *271 ] 
should demand payment, and give immediate notice of the terms of the refu- 
sal to the drawer and all the indorsers, and tender each an indemnity. 

But the loss of a bill only suspends the remedy at law, and even a tender 
of payment to the loser, if he will give up the security, will not be equivalent 
to payment; and therefore if the bill bo afterwards found, the loser may sue 
all the parties, and the circumstance of an agent of one of the parties having 
made such tender, and afterwards failed with the money in his hands, will 
afford no defence («). 

(d) Dehers v. Harriot, 1 Show, I 6 S, (Chit. («) Dent v. Dnon, S Campb. 29B, (Chit. j. 
j. 485); pott, Ch. X. 1 . i. 877). 
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1 . 

When necessary or advisable 

ib. 

2. 

Who to present 

274 

3. 

To whom 

ib. 

4. 

The Time of Presentment 

ib. 

5. 

The Place of Presentment 

278 

3. 

The Mode of Presentment 

ib. 

II. Of Acceptances 

280 

1 . 

Definition of an Acceptance 

ib. 

2. 

Of the Obligation to accept , Ifc. 

281 

3. 

Who to accept 

283 

4. 

At what Time 

284 

6 . 

Form and Effect of Acceptances 

287 


Of a Foreign Bill 

288 


Of an Inland Bill must be on 



face of it 

291 


Absolute 

ib. 


Conditional 

300 


Partial or varying 

303 


6. Liability of Acceptor SOS 

Of an accommodation Acceptor SOS 
Personal Liability of Executor 307 
In Cate of Forgery ib. 

When Acceptance revocable 303 
How Liability ditcharged S09 
By local Law 310 

By Waiver or verbal Release 311 
By formal Release 312 

By Payment 314 

By Neglect to present for 
Payment , when 315 

Not by giving Time to Draw- 
er ib . 

By Alteration 317 

7. Indemnity to Acceptor ib. 

8. Liability of Drawee promising to 

pay out of Funds 321 

9. Liability of a party guaranteeing 323 


On delivery of a bill of exchange to the payee, or any other person who 
becomes bolder by transfer, it is in some cases necessary, and in all advisa- 
ble to present it for acceptance . On such presentment, the drawee either 
complies with the drawer’s request, by accepting the bill, or refuses to do so: 
in which latter case, it is in general incumbent on the holder to give notice 
to the various other persons who became parties to the bill antecedently to 
himself; after which, any person not originally a party, may accept it supra 
protest for the honour of the drawer or indorsers; and in some cases the 
holder may protesta bill for better security. In the present Chapter we 
will consider the law as it relates, First , to presentments for acceptance; 
and Secondly, to acceptances. 


I. Or Presentment of Bills for Acceptance. 


The holder of a bill always has a right to present for and insist on accept- 
ance, even so late as the day before the bill falls due(i). When a bill of ex- 
change is made payable within a specified time a fter sight, or after demand, it 
is absolutely necessary, in order to fix the period when it is to be paid, ioprt - 


(a) As checks, promissory notes and bills, 
wheo payable on demand, are never presented 
for acceptance , or accepted, the observations in 
this Chapter in regard to presentment for ac- 
ceptance , will, in general, bo inapplicable to 
those instruments. It seems, however, that 
sometimes bankers, who bold a check for a cus- 


tomer, present it to the bankers on whom it is 
drawn, who mark it, which binds them to pay 
it the next day; Robson v . Bennett, 2 Taunt. 
388, (Chit. j. 794); see post , Ch. XL a» » 
Checks. 

(6) 1 Pardess. 383. 

(c) Per Eyre, C. J., in Muilmanv. D’Egw- 


Digitized by 


Google 



CHAP* Til.] PRESENTMENT OF BILLS FOR ACCEPTANCE. 


272 a 


sent it to the drawee for acceptance(c ) , for otherwise the time of payment would 
never arrive(d); but in other cases *it is not necessary to present the bill 
before it is due(«)(l); and even a banker’s deposit-note, payable u with 
interest on the day of acceptance,” need not be presented otherwise than for 
immediate payment(/). In Bristol, it is said that the practice is not to pre- 
sent a bill for acceptance or to acceptf^). It is, however, certainly most 
advisable in all cases to endeavor to get the bill accepted (A) (2), as by that 
means the holder obtains the additional security of the drawee upon the bill 
itself, and which consequently becomes more negotiable (i) ; and if the drawee 
refuse to accept, the drawer and indorser in this country may immediately 
besued(Ac). And it is said, that it is incumbent on the bearer of a bill, 
when he is but the mere agent of the person entitled to it, and on the payee, 
when he is directed by the drawer to do so, to present it for acceptance as 
soon as possible, because it is only by acceptance that the person on whom, 
the bill is drawn becomes debtor, and responsible to the holder ; and if the 
affairs of the drawer should be deranged, an agent who has neglected to pre- 
sent the bill for acceptance, might be answerable in damages and interest to 
the person who employed him(/). If a person be holder of a bill which is 


no* 2 Ifon. Bla. 865, (Chit. j. 549); but if n 
bill be on on insufficient stamp, no presentment 
seems necessary, ante , 124. 

(of) Holmes e.'Kerrison, 2 Taunt. 323, (Chit, 
j. 791); Thorpe r. Booth, Ryan & Mood. ?89, 
(Chit. j. 1293). And see Dixon r. Nuttall, 1 
C. M. & R. 307; 6 C. & P. 320, S. C.; post , 
Ch. IX. s. i. Presentment for Payment — 
When necessary. 

(e) Per Gibbs, C. J. in 0‘Keefe r. Dunn, 1 
Marsh. 616, 621; 6 Taunt. 305, and 5 Maule 
& S. 28, in error, (Chit. j. 937); £el\v. 9th 
edit. 332, 333; Goodall v. Dollcy, 1 T. R. 713, 
(Chit. j. 440); Blesard v. Hirst, Burr. 2C70, 
(Chit j. 384); per Lord Ellenborough, in Orr 
t>. Magennis, 7 East, 362, (Chit. j. 726), ace.; 
Mar. 46; Com. Dig tit. Merchant , F. 6, semb. 
contra. 

The 3d & 4th Anne, c. 9, s 7, enacts, that 
if the holder do not take bis due course to ob- 
tain . payment , by endeavouring to get the bill 
accepted and paia, and make his protest for non- 
acceptance or non-payment, the taking the bill 
shall be considered a payment; but the statute 
does not appear to require a presentment for ac- 
ceptance, when it would be unnecessary at com- 
mon law. There is a similar enactment in the 
Irish Act 9 Geo. 4, c. 24, s. 6. 

Molloy, B. 2, c. 10, s. 16. If a bill is drawn 
upon a merchant in London, payable to J. S. at 
double usance, J. S. is not bound in strictness 
of law to procure an* acceptance, but only to 
tender the bill when the money is due. 

Beawes, pi. 266, p. 453. There is no obli- 

e ation to procure an acceptance of a bill paya- 
le at a day certain, as the time goes on, whe- 


ther accepted or not; but it is otherwise with 
hills payable at so many days sight. See also 
Marius, 1 2, 13; Fhilpot r. Brvnnt; 3 Car. & 
P 244, (Chit. j. 13S7 ). 

(/) Sutton v. Toomer, 7 Bar. & C. 416; 1 
Man. A' Ry. 125, (Chit. j. 1352). 

( g) Johnson r. Collins, 1 East, 99, (Ch. j. 
633). 

(h) Mar. 48; Poth. pi 143. The Bank of 
England, in consequence ofn bye law made by 
them under one of the Bank Acts, never accept 
bills for a customer in respect of deposites mode 
bv him. Still, however, if a bill payable after 
si'ht be presented, they will mark it to denote 
the day of sight and pay at maturity. 

(i) Mar. 4th edit. 12; Beawes, pi. 266; 
Claxton r. Swift, 2 Show. 496, (Chit. j. 167, 
169, 171); Selw. Ni. Pii. 9th cd. 331. 

(A*) Bnllingnlls r. Glostcr, 3 East, 181, (Chit, 
j. 673) ; Allan t\ Morson, 4 Cnmpb. 115, (Chit, 
j. 920), post, Ch. V!H. s. i. Proceedings on 
JYbn-acceptunce — Liability of Parties. 

(/) Poth. pi. 82, 128; Mar. 12,46; Bcowes, 
pi. 49; 1 Pnrdess. 380, 381,424. In Scotland, 
where an agent employed to get a bill accepted 
neglected to do so tor four days, during which 
the drawer failed, and then the drawee refused 
to accept, he was found liable on that account 
for the bill, subject to a deduction of a dividend 
from the drawer's estate, Dunlop r. Hamilton, 

1 Bell, 820, n.; Thompson on Bills, 437. In 
England he would be liable in damages, Van 
Wart r. Woolly, 8 Bar. & C. 489; 4 Dowl. & 

R. 374; Mood. & M. 526, (Chit. j. 1235); 
post, Ch. VIII. s. i. 


(1) ^ Bills of exchange payable after date , are not required to be presented for acceptance, 
as between the holder and endorsars. It is only necessary to have bills payable afltr sight pre- 
sented for acceptance; and the object of this Is to give them a date. Crosby r. Morton, 13 Louis. 
Rep. 357. ± 

(2) «{ The drawer of a bill, or the indorser of a note, is not dischargeS by the omission of the 
holder to make presentment or demaod, ; or to give notice of non-aec*ptunco or non-payment where 
it is clearly shown that be has sustained no damage in consequence of such omission. Damage 
however will be presumed, until rebutted by proof. Commercial Bonk of Albany r. Hughes, 17 
Wend. 94. y 
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t Of Pro- not addressed to any particular individual, but is accompanied with a letter 
•entment D f advice, mentioning the person on whom the bill is drawn, it is said that 
Mptance. l * ,e bill should be presented to the person mentioned in the letter of advice, 
who may thereupon accept the bill, and that if he refuse to do so, it may 
l*t. When be protested for non-acceptance(m). 

oTtcWis*- 1 ” cases where it would otherwise be necessary to present a bill for accep- 
bte. tance, the holder may, as will be seen hereafter, excuse his neglect to do so, 
by proving tint the drawer or other person insisting on the want of it as a 
defence, had no effects in the hands of the drawee, or had given no consul - 
[ *274 ] oration for the bill(n). It seems that though the *drawer require the drawee 
not to accept the bill if presented for acceptance, yet the holder roust pre- 
sent the bill for acceptance in order to render the drawer liable(o). 

But if the holder has once presented a bill for acceptance, and it be refused, 
and he give due notice to the drawer, who thereupon states, that if the plain- 
tiff would again present the bill to the drawee he would accept it, the bolder 
need not present it again, but may immediately sue the drawer on the bill, 
or for the goods for which it was delivered to the holder, producing the bill 
unaccepted at the trial(p). 

idly, Who The presentment for acceptance should in general be made by the right- 
to pt—enUfui h 0 |d er< But j 3 stated, that if a wrongful holder should preseot for 
acceptance the drawee should nevertheless accept the bill, and may do so 
without risk; and if he refuse, it is said that a valid protest for non-accep- 
tance may be made, and which will enure to the benefit of the party entitled 
to the bill ( 7 ) - 


idly, To The bill should necessarily be presented to the drawee as described in 
whom Pre- t h e address of the bill, and if he be not found after diligent inquiry, and the 
bill has been addressed to another person, 44 au besoin , 4 ^.” then to that 
(r). person. If the bill has been addressed to two or more persons not in part- 
nership, it is said that it must be presented to each(s). The presentment 
must be made to the drawee, or to some agent authorised by him to accept, 
and though, in the case of a presentment for payment, it may suffice to de- 
mand payment at the residence of the acceptor, yet, in case of a present- 
ment for aceeptuncty the holder must endeavour to sec him personally; ana 
therefore where, in an action against the drawer, on a refusal to accept, it 
appeared that the witness had carried the bill to n place which was de- 
scribed to him as the drawee’s house, and that lie offered it to a person in a 
tan-yard, who refused to accept it; and the witness did not know the drawee’s 

f erson, nor could he swear that the person to whom he offered the bill was 
e, or represented himself to be so; it was held, that this evidence did not 
amount to proof of a demand upon the drawee (t). 


4 thly, With respect to the time when bills payable at or after sight should bo 
Time of presented for acceptance, the only rule, whether the bill be foreign orio- 
and whether payable at sight, or at so many days after sight, or in any 


(m) Mar. 142,143; Gray r. Milner, 3 Moore, 
90, (Chit. j. 1022, 1052). 

( n ) Pe Berdt r. Atkinson, 2 Hen. Bfit. S36, 
(Chit. j. 526); Terry «?. Parker, 1 N. & P. 
752; 6 Ad. & El. 502, S. C. And »ee post, 
Ch. IX . X. 

(©) Hilt V. Heap, Dow. C. N. P. 57; Pri- 
deaux v . Collier, 2 Stark. R. 57, (Chit. j. S89). 
( p ) Hiekliog r. Hardy, 7 Taunt 812; 1 


Moore, 61, (Chit j. 983). 

( q ) 1 Pardew. 444. See order in Bankrupt- 
cy. Appendix, 811. 

(r) See further, post, 278, Mod e oj Present- 
ment. * 

(*) 1 Pardesa. 883. 

(0 Per Lord Ellenborongh, in Cheek r. RJ' 
per, 5 Eap. Rep. 176, (Chit j. 702); post, W* 
note ( t ). 
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other manner, is, that they must be pre sented within a reasonable time(u); L Of Pr+> 
and, as the drawer may sustain a loss by the holder’s keeping it any great 
length of time y it is advisable in all cases to present it as soon as possible; oept&nc*. 
but he is not obliged to send it by the first opportunity (a;). According to 
the French law , bills payable at or after sight must be presented for accep- 
tance within certain specified periods according to the places at which they pretent- 
are drawn(y) ; and the French law has also provided against a purposely hasty raent 
presentment and demand of acceptance before the drawee can have received 
advice, and that the holder must allow as many days as there are five 
•leagues or fifteen miles between the place of drawing and place in which [ *276 ] 
drawn (z). 

In the case of a foreign bill payable after sight, it has been decided, that 
it is no laches to put it into circulation before acceptance, and to keep it in 
circulation without acceptance, as long as the convenience of the successive 
holders may require; and it has even been laid down, that if a bill drawn at 
three days sight were kept out in that way for a year, this would not be lach- 
es; and that if a bill were payable in India sixty days after sight, it would 
not necessarily be laches to omit presenting it for acceptance for twenty-six 
days after its arrival; but that if instead oj putting it into circulation , the 
holder were to lock it up for any length of time , tiiis would be deemed lach- 
es(a). # However, in a more recent case, where in an action by the holder [*276 ] 


(«) Per Eyre, C. J. in Mailman n. D’Eguino, way these were brought, should be obliged to 
2 lien. B. 669, (Chit. j. 5-19). See also Selw. transmit it by the first opportunity to the place 
9th edit. 331. of Us destination. There would also be ft 


(x) Poth. pi. 143. 

(y) 1 Pardess. 434, 435; Code de Com- 
merce, No. 160; 2 Pardess. 392. 

(x) 1 Parries*. 382. 

(a) In Muilmau v. D’Eguioo, 2 Hen. Fla. 
565, (Chit. j. 549.) In debt on bond condi- 
tioned to pay certain bills drawn on India at 
sixty days after sight, in case they should be 
returned protested, defendant pleaded that they 
were not presented for acceptance within a rea- 
sonable time after the drawing. They were 
drawn and indorsed by defendant to plaintiffs, 
6th March, 1753, who procured them for a 
house at Paris; that plaintiffs sent immediate 
advice to the house at Paris, and, on receiving 
their directions, on the 30th Of April, sent them 
to India, where they arrived on the 3d of Oc- 
tober, On the 5th of October, the bolder 
wrote to the drawee, who was from home, re- 
questing acceptance, and on the 17th of Octo- 
ber, he sent an answer of refusal; some of the 
bills were thereupon protested the 29th of Octo- 
ber, and the rest the 18th of November. Eyre, 
C. J. left the case to the jury, but told them that 
he thought the bills liad been sent to India in 
tjrae, as as they were put up here for negotia- 
tion, and were therefore liable to be delayed, 
and that they were presented in India in time 
after their arrival. The jury found for the 
plaintiff*, and on a rule for a new trial and cause 
shown, the court expressed satisfaction with 
the verdict, and plaintiff had judgment. Eyre 
C. J. said, “ it is not necessary to lay down any 
new rule as to bill* of exchange payable at 
eight , or within a given time afterwards ; if it 
were, I should feel great anxiety not to clog 
the negotiation of bills circumstanced like these. 

It would be a very serious and difficult thing to 
say, that a person buying • foreign bill, fo the 


great difficulty in saying at what time such ft 
bill sheuld be presented for acceptance; the 
courts have been very cautious in fixing any 
time for presenting for acceptance an inland bill, 
payable at u certain period after sight, and it 
seems to me more necessary to be cautious with 
respect to a foreign bill payable in that manner. 
I thinl\ indeed , the hoi ter is bound to present 
the bill in a reasonable time, in order that the 
period may commence from which the payment 
is to take place, but the question, * what is rea- 
sonable time,’ must depeud on the particular 
circumstance* of the case; and it must always 
tc for the jury to determine , whether any laches 
arc imputable to the plaintiff.” Per Buffer, J. 
“ The only rule I know of, which can be appli- 
ed to the case of biffs of exchange is, that due 
diligence must be used. Vue diligence is the 
only thing to be looked at , whether the bill be 
foreign or inland; and whether it be payable 
nt sight, or nt so many days after, or in any oth- 
er manner. But I think a rule moy be thus far 
laid down, as to Inches, with regard to bills pay- 
able at sight or a certain lime after sight, name- 
ly, that they ought to be put in circulation; 
and if a bill drawn at three days sight were kept 
out in that wav for a year, I cannot say that 
there would be laches; but if, instead of putting 
it in circulation, the holder were to lock it up 
for any length of time, I should say that he 
would be guilty of laches; but further than this 
no rule can be laid down.” Per Heath, J. 

“ No rule can be laid down us to the time for 
presenting bills payable at sight, or at a given 
time afterwards.” In'the French ordinancesqf 
1673, in Postlethwayt and Marius, it is said that 
n bill payable at sigh't or at will is the same 
thing. 

* Goupy r. Harden, 7 Taunt. 159; 2 Marsh. 
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against the drawer of a bill of exchange addressed to the drawees at Rio it 
Janeiro , payable at sixty days after sight, it appeared that the plaintiff pur- 
chased it in the market and kept it in his own hands nearly five months before 
he resold it, the rate of exchange having fallen after he had bought it; and 
before the bHl was presented to the drawer at Rio de Janeiro he had become 
insolvent; it was held that the jury were properly directed to consider wheth- 
er, looking at the situation a. id interests of both the drawer and holder , there 
had been unreasonable delay on the part of the holder in forwarding the bill 
for acceptance, or putting it in circulation, although it was contended that the 
correct question for the jury was, whether due diligence in forwarding or circu- 
lating the bill had been used by the holder with reference to the interests of the 
drawer(b). Where bills were drawn on 5th March, 1793, in India, and put 
in circulation, and presented for acceptance in October following, this was 
held not an unreasonable delay; and where a bill, payable thirty days after 
sight, dated in London, 12th May, 1315, on Lisbon, and was circulated in 
France, and net presented for acceptance till the 22d August 1315, this was 
held not an unreasonable delay (c). But where a bill of exchange was drawn 
in duplicate on the 12ih August at Carbonear in Newfoundland^ payable nine- 
ty days after sight, on S. and Co. in England , for the freight of a voyage from 
Liverpool to Carbonear , and the bill was not presented for acceptance to S. 
and Co. until the 16tii November; and it appeared that Carbonear was twenty 
miles from St. John's , with a daily communication between those places, and 
that from St. John's there was a post office packet three times a week to 
England , the average voyage being about eighteen days; it was held, that 
the jury had properly found that the bill was not presented for acceptance with- 
in a reasonable time, no circumstances being proved in explanation of the de- 
}ay(d). 


464 ; Holt, C. X. P. 342, (Chit. j. 971). In- 
dorsee of two billa of exchange drawn in Lon- 
don, 12th of May, 181a, upon Gould und Co. 
of Lisbon, at thirty days after si^ht , piynble 
to defendants, and by them indorsed 1*1 London, 
and transmitted by them to tho plaintiffs in Pa- 
ris, and afterwards indorsed by t k ie plaintiffs to 
Ricci and Sons, who farther 'negotiated them. 
It was proved that the drawees paid their bills 
to the thirtieth Juno, 1^15, but the bills were 
not presented to them for acceptance until the 
twenty -second August in tho same year, when 
they were refused, and protested for non-ac- 
ceptance. In this action against the defendants 
as such indorsers, it was objected that there had 
been laches in not presenting the hills for accept- 
ance; that the bills were payable at thirty days 
after sight. If they had been sent to Gould and 
Co. with due diligence, and they had refused to 
accept upon notice of the dishonour to the de- 
fendants, they might have recovered against the 
house of De Franca and Co. the drawers, who 
continued solvent more than two months from 
tho date of tho bills, but instead of transmitting 
the bills in the ordinary way to Lisbon, they 
are sent in general circulation, and the defend- 
ants hear nothing of the transaction till live 
months after the indorsement. Per Gibbs, C. 
J. on the trial, “ The distinction is between hills 
payable at a certaiu number of days after date, 
and bills payable at a certain number of days 
after sight. In the former, the holder is hound 
m use aU due diligence, and to present such bill 


at its maturity ; hut in the latter case, he has * 
right to put the bill into circulation before he 
presents it, and theu of course it is uncertain 
when it will be presented to the drawee. It b 
to the prejudice of the holder if he delays to do 
it, and he loses his money and his interest. 
There are dicta that it ought to be done in a 
reasonable time.** Verdict for the plaintiffs. 

(A) Mellish v. Rawdon, 2 Moore & S. 570; 
9 Ring. 416, S. C. 

(c) See ante, 275, note (a). 

( d) Strjkcr t\ Graham, 4 Mee. & Weis. 721. 
In this case Williams, J., before whom the can** 
was tried, intimated an opinion in favour of the 
plaioliff’, but tho jury, after a deliberation of 
twenty-four houis, found for the defemUot 
After argument on the rule for a new trial, Abin- 
ger, C. b., said, 4< Here the bill was drawn at 
Carbonear ou the 12th August and (which '» 
very material) drawn in duplicate, it appears 
that there was a daily communication from Car- 
bouear to St. John's, and a post-office packet 
from thence to England three times a week, tbs 
voyage being about eighteen days; yet the bill 
was not presented for acceptance until thel6lh 
November, by which it was made to run at least 
two months lc/hger than was necessary. Xo evi- 
dence was given to account for this delay; tod 
for aught that appeared, the captain might have 
had it in his pocket for a considerable time after 
his arrival in this country. At all events, the 
bill being drawn in seta, the plaintiff might hsve 
transmitted another set of it by St John’*. I 
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The holder of an inland bill payable after sight is not bound instantly to I. of Pre- 
transmit the bill for acceptance, he may put it into circulation, and ifhe do not •entment 
circulate it, be may take a reasonable time to present it for acceptance, and for Acce P t ' 
the keeping it even an entire day after he received it, and a delay to present anC ®‘ 
until the fourth day a bill on London, given within twenty miles thereof, is not 4t ^' 
unreasonable(e). And # it seems to have been considered that a distinction 
may be taken as to the the nature of the bill, and whether it was intended for ment. 
immediate payment, or to be kept some time in circulation, as is the case of [ *277 ] 
bills after sight, drawn by country bankers on London bankers, and put in 
circulation by the former, especially if the party objecting to the delay has 
himself kept the bill in his possession for some days (/). 


, therefore, that the verdict wa» perfectly 
right, and ought not to be disturbed. The other 
judges, Parke and Aldersou, B.’s, expressed 
themselves of the same opinion. Rule discharg- 
es) Fry v. Hill, 7 Taunt S97, (Chit j. 992). 
Action for goods sold. The defendant, early on 
Friday, 9th of the month, delivered at Windsor 
to the plaintiff’s servant, a bill, to which the 
defendant was no party, drawn by the defend- 
ant’s bankers upon their corresponding banker 
iu London, at one month after sight, for 140/. 
The bill was presented for acceptance on Tues- 
day the 13th of the same month, and the coun- 
try bankers having fuiled on the tame day , 
acceptance was refused. Shepherd, Solicitor- 
General, contended, that as well by this course 
of dealing which the plaintiff himself had elect- 
ed, as by his laches in presenting the bill, be 
had made the bill his own, and was paid for the 
goods. The jury found for the plaintiff. The 
Solicitor-General now moved to set it aside, 
and enter a nonsuit, renewing the same objec- 
tions. He insisted that it wa9 the duty of the 
plaintiff, receiving a bill payable at a certain 
time after sight, to present it for acceptance, as 
■oon as he conveniently could: If the plaintiff 
had forwarded this bill for acceptance on the 
Friday ..Saturday, Sunday, or Monday he would 
thereby have enabled the defendant to withdraw 
his funds from his banker's bands. The neces- 
sity is more urgent to present for acceptance a 
bill payable after sight, than a bill payable after 
date, because, by deferring it, the holder pro- 
tracts the period of that payment, whereby the 
drawer proposes to withdraw his effects from the 
hands of the drawee. Secondly, it was for the 
plaintiff’s own convenience of remittance, that 
instead of takings check for the sum which the 
defendant proposed to pay, he had commuted 
it for a bill, and this was strongly evinced by 
his taking a bill not for 134/. 18#., but for 140/. 
paying the difference, and by blending his own 
property with this payment, he bad rendered 
the bill completely his own, and was paid for 
his goods. On motion for a new trial, Gibbs, 
C. J. •* The defendant’s argument on the first 
point would go to the extent that the holder of 
a bill payable after sight, is bound to transmit it 
for acceptance, without putting it into circula- 
tion at all. But even if it were a case in which 
it was required to give instant notice, it has been 
repeatedly determined that the holder of a bill 
is not bound to send it on the same day that he 
receives it; and there was no post to London 


on the Saturday. He might have sent it on tbs 
Sunday. But 1 do not go upon that ground. 
Tbe holder must present a bill payable after 
sight in a reasonable time ; but it u in the pow- 
er of tbe holder to postpone tbe day of payment 
by postponing tbe day of the presentment for 
acceptance, and he certainly may put tbe bill 
into circulation if he will. In the recent case of 
Goupy r. Harden, the bills were put into circu- 
lation; here it does not appear what was done 
with the bill in the interval. The question on 
these bills drawn at sight certainly is left very 
loose by the cases. The result of tbe cases 
undoubtedly is that which I have stated; and 
Eyre, C. J. says, in Muilman v. D’Eguino, 2 
Hen. Bla. 565, that it is, under all circumstan- 
ces, a question for the jury to determine wheth- 
er such a bill was presented in a reasonable 
time. Boiler, J. in tbe same case, rather nar- 
rows that doctrine, and though he agrees that if 
it were in circulation a twelvemonth, there 
would net be laches; yet he says, that if, in. 
Stead of putting it into circulation, tbe holder 
were to lock it up for any length of time, he 
would be guilty of laches. Is this, therefore, a 
case iu which the plaintiff can be said to lock 
up this bill for any length of time? If we were 
to grant a new trial, the result would come at 
the last to this: it would be a question for the 
jury, whether there has been a default to pre- 
sent a bill within a reasonable time. That 
question has already been left to the jury, and 
they have found that the bill was presented in 
a reasonable time. We think, as the matter 
stands, it is perfectly right.” Rule refused. 

(/) Shute v. Robins, Mood. & M. 133; 8 
C. & P. 80, (Chit. j. 1368). On 17th of No- 
vember, plaintiff’s traveller received from the 
defendants, who were bankers at Liskeard, a 
bill for 100/. at twenty days after sight, drawn 
by the Plymouth bank upon their London bank- 
er. The defendants had kept the bill some 
days before they delivered it to such traveller. 
The latter used to transmit weekly to plaintiffs 
what securities he had received; and he trans- 
mitted such bill to plaintiffs, who lived at Bris- 
tol, on tbe 24th of November. It did not reach 
Bristol till ufter post-time on Monday, 25th. 
Plaintiff sent it to London on Monday, 28th, 
and it was presented for acceptance on the 29th. 
The Plymouth bank stopped on the 24th, and 
none of their bills were honoured by the Lon- 
don house after the 26th. Acceptance was re- 
fused, and the defendants insisted they were 
discharged by the plaintiff’s neglect to present 
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*It Las been said that the question, what is a reasonable time, roust depend 
on the particular circumstances of the case; and that it must always be for 
the jury to determine whether any latches are imputable to the plaintitfs(s): 
and this rule appears to have adopted in some of the cases applicable to tiua 
subject(h) ; but from other cases it should seem, that reasonable time is to 
be taken as a question of law dependent upon the facts(i). It was said by 
Lord Mansfield(fc) , that what is a reasonable time forgiving notice of the 
dishonour of a bill is partly a question of fact and partly of law; it may de- 
pend in some measure on facts, such as the distance at which the parties live, 
the course of the post, &c.; but that whenever a rule can be laid down with 
respect to this reasonable lime, it should be decided by the court, and ad- 
hered to for the sake of certainty (/) ; and in the case of Shiite r. Robins(m), 
Lord Tenterdeu stated it to be a mixed question of law and fact. 

Presentment should in all cases he made during tht usual hours of fctwt- 
ncss(n) ; a presentment to a tradesman need not be made during banking 
hours; a presentment to him at eight in the evening would suffice(o); and a 
presentment at any. time in the day or evening is sufficient, if an answer be 
given by an authorized person (p). 

Delay in making a presentment at a proper time may be excused by ill- 
ness, or by the circumstance of war having been declared, or from the polit- 
ical state of the country, or by other reasonable cause or accident, not attri- 
butable to misconduct of the holder(</) (1). 

nod obtain an acceptance of the bill, while Hie point of fact bo considered. If this be to, the 
bankers in town honoured the draft* of the delay in the present case dees not seem uarea- 
Plymouth bank. sonable; this, however, is for the jury to con^ 

Lord Tenterden, C. J. said, “The only shier, and a* they think it reasonable or other- 
question in this case is, whether the planners wise, their verdict must he for the plaintiffs or 
or their servant used due diligence in forward- the defendants.” The jurv fonnd for the plain- 
ing the bill in question, which is made p.iyable tifls. * ! 

twenty days after sight, for acceptance. This (g) Per Eyre, C. J. in Muilman r D'Egoino, 
is a mixed question of law and fact, and in 2 Hen. Bla. 569; Boehm r. Stirliag, 7 T R. 
expressing my own option I do r.ot wish at all 425, (Chit. j. 593). 

to withdraw the case from the jury. The bill (A) Muilman v. D'Euguino, 2 Hen. Bla. 
was certainly a considerable ti ne in the hands 665; ante , 275, note («); and Frv r. Bill. 7 
of the plaintiffs nnd their traveller long enough Taunt. 397; ante , 276, note (e). * 

to enable them, if the bill had been immediately (i) Darbishire r. Parker, 0 East, 12, 13, 

sent to them, and forwarded by them iu the (Chit. j. 707). 

regular course of business to London, to get it (k) Tindal r. Brown, \ T R. 167, (Chit j. 

accepted three or four days before the drawee* 431). 

refused to accept such bills. Tn considering (/) Appleton r. Swectnpple, Bayl. 5th edit, 

whether this bean unreasonable delay, we must 239, n 46, (Chit j. 421, 422); see also Dar- 
look to the character of the bill and the course bishire r. Parker, 6 East, 12, 13; Parker r. 
of dealing, ns far as we can collect it with re- Gordon, 7 East, 395, (Chit. j. 727). 
spect to such bills. The bill is drawn by bank- ( m ) Mood, k M. 133; ante , 277, o. (/). 
ers in the country on their correspondents in But in Fry v. lliil, 7 Taunt. 397, the question 
London, and the defendants, who are them- was left to the jury; ante, 276, noie(e). And 
selves bankers, held it for some days without see Straker v. Graham, 4 M. & W. 721; ante, 

sending it to London for acceptance; whatever 276, note (d). 

strictness may be required with respect to corn- (n) Mar. 112; Parker r. Gordon. 7 East, 
mon bills of exchange, payable after sight, it 395, (Chit. j. 727); Elford r. Teed, l Maole 
does not seem unreasonable to take bills of this & S. 29, (Chit. j. S79). 
nature, drawn by bankers on their correspond- (o) Barclay v. Bailey, 2 Cainpb. 527, (Chit 
ents, ns not requiring immediate presentment, j 818). 

but as being retained by the holders for the pur- (p) Garrett v. Woodcock, l Stsrk. Rep. 475, 
pose of using them within a moderate time, (for (Chit. j. 979,981); 6 Man. & Sei. 44, S. C ; 
indefinite delay of course cannot be allowed,) Henry r Lee, 2 Cbit. Rep. 124. 
is part of the circulating medium of the coun- ( q ) Vide post , Chap. VIII. IX. us to wbat 
ry, aod the conduct of the defendants them* wilh excuse the want of giving notice of non- 

ielves furnishes some evidence that they are in acceptance, or oot presenting for payment; 

f 1) No absolute rule can be laid down as to the time when a bill must be presented for acceptance. 
Tie only rule is, that it must be presented within a reasonable time ; and what is a reasonable 
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A bill should be presented for acceptance at the residence or domicile of I. Of Pre- 
the drawee, without regard to the place where it is drawn payable , because wntment 
the former is supposed to be the place where he is to be found to accept, anco CCepl " 
and the place of payment is not material until after acceptance(r). It should 
seem, however, that if he has removed, or is not to be found, that in Eng- 
land at least diligent inquiry should be made after the drawee, before the bill Present- 
i$ treated as dishonoured (a). mem. 


The presentment should be to the drawee himself, or to his authorized 6thly, 
agent, for otherwise the drawer or indorsers will not be chargeable (l). It Modt °f 
has been said, that ex rigore the drawee ought to accept the ♦bill immedi- 
ately oo presentment, or refuse to do so, and he is certainly not allowed r *279 ] 
three days for deliberation by the custom of merchants(u); as, however, it L 
is but reasonable that the drawee should have an opportunity, before he de- 
termines whether he will accept or not, of seeing whether he has effects of 


and see Patience v. Townley, 2 Smith’s R. 323, 
224, (Chit. j. T14). 

(r) 1 Pardess. 393; 2 Pardess. 896. As to 
acceptance supra protest , see post, Ch. VII. s. 
iil 

(i) Post , 279, 280. 

{t) Check v. Roper, 5 Esp. R. 175, (Chit, 
j. 702). Declaration against drawer of a bill for 
default of acceptance. To prove the fact of 
the bill having been presented to Hammond for 
acceptance, (he plaintiff proved that the bill was 
sent by the witness, who was called, who car- 
ried it to the bouse which was described to 
him as Hammond's house. Ho offered it to 
some person in a tan-yard, who refused to ac- 


cept it; but he did not know Hammond's per- 
son, nor could he swear that the person to 
whom he offered the hill was him, or repre- 
sented himself to be so. Lord Ellenborough 
said, “ that the allegation respecting the bill 
was a material one, as the druwer could only 
become liahlc on the acceptor's default, which 
default must be proved. That the evidence 
here offered proved no demand on Hammond, 
and was therefore insufficient, so that the plain- 
tiff could not recover on the bill. Some evi- 
dence must be given of an application to the 
party first liable.” 

(u) Com. Dig. tit. Merchant , F.; Marius, 
15, 16; and see Hamburgh Orduance. 


time, depends upon the circumstances of each particular case. Wallace v. Agry, 4 Mason, 336. 
Murray r. Judah, 6 Cowcn, 494. Aymar v. beers, 7 Cowen, 705. Cruger v Armstiong, 3 
Johns. Cas. 6. Conroy t\ Warren, Id. 259. In New York, it has been decided that what is a 
reasonable time is a question of Jaw under the circumstances of each particular case, and not a 
question of fact to be submitted to the jury. Ayiner r. Beers, ut supra. Bank of Columbia t\ 
Lawrence, l Peters, 579, 583. Mohawk Bank v. Broderick, 10 W’end. Rep. 304. 

The holder of a check must present it at the bank before he can charge tho drawer. Cruger 
v. Armstrong, ut supra- 

A bill of exchange payable in a given number of days after date, need not be presented for 
acceptance before the day of payment. Bank of Washington r. Triplett, 1 Peters, 25. Towns- 
ley v. Summit, 2 Peters, 170. But if presentment is made, and the bill be dishonored, notico 
must be given. Bank of Washington v. Triplett, ut supra. 

A bill of exchange was drawn in the city of New-York, December 12th, 1822, payable at 
three days sight, to be borne by the payee, who was then at New-York, to Richmond in Virgin- 
ia, where the drawees resided; but in consequence of the ill health of tbe bearer, the bill was 
not presented for acceptance until the 10th of January, 1823. When acceptance was refused 
the drawer had due notice of non-acceptanee and non-payment; it was held, under tbe circum- 
stances, that tbe delay of presentment was not unreasonable- Aymar v. Beers, 7 Cowen, 705, 
See Fernandez e. Lewis, 1 McCord, 322. 

It seems that a bill of exchange payable in a fixed period from tbe date, may be presented for 
, acceptance at any time before it becomes due. Thus a bill drawn at Boston upon a merchant 
in New York, dated April 23, payable in four months from date, and presented for acceptance 
on July 13, was held to have been presented in due season. Bachellor r. Priest, 12 Pick. Rep. 
899. 

t A bill or note must be presented for acceptance at the place specified on its face. Wolfe 
r. Jewett, 10 Curry’s Ixrais. Rep. 384. 

Although as between the payee and drawer the remedy of tbe former against the latter it not 
affected by the omission to make presentment for acceptance of a bill payable a given number of 
days after date, provided it be made at tbe maturity of the bill, the same rule does not prevail 
as between the payee and a broker, or agent with whom tbe bill is left for collection. He is 
bound to present the bill forthwith. Allen v. Suydam, 17 Wend. 369. As to reasonable time, 
tee ftmher, Straker r. Graham, 4 Mee. & Welt. 721. Two days after tbe last day of grace ia 
hot in time. Fulton Co. s. Wright, 12 Louis. Rep. 896. }> 
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the drawer io his hands, the payee or holder usually may leave the bill with 
him Itotnty-four hours , or until the next day after the presentment, unless in 
the interim be accept or declare a determination not to accept(x); but it is 
said that this must not be done if the post go out in the interim(y). The 
practice, however, in all cases, is to allow the drawee till the day after the 
presentment to determine whether or not he will accept, without regard to 
the departure of any post; and the drawee is justified in re-delivering the 
bill on the day after presentment to any person who applies for it and men- 
tions the amount and describes any private mark or number upon it, though 
it afterwards turn out that such person bad no authority to call for or receive 
**(*)• 

If the drawee of a bill cannot be found at the place where the bill states 
him to reside, and it appear that he never lived there, or has * absconded ( a ) , 
or the house be shut up and no one there(6), the bill is to be considered as 
dishonoured; though formerly held, that if he have only removed, it is incum- 
bent on the holder to endeavour to find out to what place he has removed, 
and to make the presentment there(c)(l); and it is advisable in all cases to 


(x) Ingram r. Forster, 2 Smith’s Rep. 243, 
244; Bellnsis r. Hester, I Lord Raym. 281; 
Mar. 62, 2d edit. 16; Beawea, pi 17; Mollov, 
b. 3, c. 6, s. 1; Com. Dig tit. Merchant , F. 
6; Molloy, b. 2, c. 10, pi. 16. The law in 
France also allows twenty-four hours, 1 Pardess. 
862; Code de Commerce, No. 126; 2 Pardess. 
327. 

Bcllnais r. Hester, 1 Lord Raym. 281, (Chit, 
j. 204). Per Treby, C. J. The party may 
have the whole day to view the bill, and that 
is allowed him by the low. 

Marius, 16. “ No three days for acceptance 

— twenty-four hours for acceptance. But if 
the party to whom the bill of exchange is di- 
rected be n merchant well known unto you, 
and when the bill is presented to him to ac- 
cept, he shall desire time to consider of it, and 
so shall intreat you to leave the bill of exchange 
with him, and to come to him the next day, 
provided the post do not go away in the in- 
terim), and that then he will give you an answer 
whether he will accept or not, herein he doth 
demand nothing of you but what is usually al- 
lowed between merchants known one to an- 
other; fer, according to the custom of mer- 
chants, the party on whom the bill is drawn 
may have four-aud-twenty hours time to con- 
sider whether he will accept the bill or not; 
but that time being expired, you may, in civili- 
ty, demand of the party on whom your bill is 
drawn, the bill of exchange you left with him 
to be accepted, if so he pleased ; if he then say 
that he hath not as yet accepted it, and that he 
would desire yoa to call for it some other time, 
or the like, the four-ond-tw-enty hours being ex- 
pired, it is at yoar choice to stay any longer or 
not, and you may then desire a notary to go 
to the dwelling-house of the party that hath the 
bill, and demand the bill of exchange of him, 
accepted or not accepted, and in default of 


present deliver)’ thereof you may cause protest 
to be made in due form. But though this msy 
be lawfully done, yet, notwithstanding, amongst 
merchants which do know one onother, they do 
not usually proceed so strictly for acceptance, 
but do leave their bills with the parties, to 
whom they are directed, to be accepted, some- 
times two or three days, if it be not to their 
prejudice, ns namely, if the post do not depart 
m the interim; but if the post is to depart with- 
in two or three days, then it is a very reasona- 
ble thing, and which men that know the custom 
of merchants will not omit to demand their 
bills, accepted or not accepted, so that they 
may give advice thereof by the first post, after 
the receipt of their letters, unto their friecd 
whq sent them the bill, or who delivered lb# 
value thereof; for it is to be noted by the way.” 

Ingram v. Forster, 2 Smith’s Rep. 241 
Upon thq question whether more than twenty- 
four hours may be allowed to the drawee to de- 
termine whether he w ill accept, the court ap- 
pear to have considered, that if more than that 
time be given, the holder ought to inform tbs 
indorsers thereof. 

(y) Mar. 62; Com, Dig. lit. Merchant, F.6. 

(z) Morrison v. Buchanan, 6 C. & P- 18. 

(a) Anon. Lord Raym, 743, (Chit. j. 216). 

( b ) Mine r. Allcly, 4 B. & Ad. 624; l N. 
& M. 433, S. C.; pott , Cb. LX. s. i. Preterit- 
me^t for Payment — JVhere. 

( c ) Collins r. Butler, 2 Stm. 10S7, (Chit j* 
295). The maker of a note shut up his bouse 
before the note became due, and in an action 
against the indorser, one question was, whether 
the plaintiff had shown sufficient in proving 
that the bouse was shut up ? And Lee. C. f 
thought not; but that be should have given m 
evidence that he hid inquired after the maker 
or attempted to find him oat. See also Bate- 
man v. Joseph, 12 East, 433, (Chit j. SOI); 


( 1 ) 4 Where the holder of a bill sent a person on the day of its maturity to present it at tbs 
place to which it was addressed, who was informed by a woman coming out of tho house, (who, 
as it subsequently appeared was a lodger there), that the acceptor had formerly lived there, bat 
had recently quitted ; held, that this was evidence to go to the jury of a presentment to the accept 
or so as to charge the iodorser. Buckstone r. Jones, 1 Scott, New Rep. 19. 
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make every inquiry after the drawee, and if possible present the bill to him; I. Of Pir#- 
although it will be unnecessary to attempt to make such a presentment if the 
drawee has left the kingdom, in which case it will be sufficient to present the ceptaqce. 
bill at his house(d), unless he have a known agent, when it should be pre- 
sented tohim(e). If on presentment it appear that the drawee is dead, the 
holder should inquire after his personal representative, and, if be live within Present- 
a reasonable distance, should present the bill to him(/). When a bill is left no6l,t * 
for acceptance, and the drawee, after its remaining in his possession twenty- 
four hours, requires time to consider of it, and the holder grants him that time, 
or if he offer a conditional acceptance, it is at least advisable, if not neces- 
sary, to give immediate notice to the indorsers and drawer, of the particular 
circumstances ( g ) ; and in the latter case their consent to the taking the con- 
ditional acceptance should be required. 


Section II. Or Acceptances. 

Acceptance may be defined to be the act by which the drawee evinces ,11. Of Ac- 
- his consent to comply with, and be bound by, the request contained in the ceptance*. 
bill of exchange directed to him, or, in other words, it is an engagement to i»t, Defi- 
pay the bill when due(A); and it may be expressed by merely writing on the 
bill the word “ accepted.” This engagement is made by the drawee of the anc«! P 
bill, or by some other person supra protest; and, as regards foreign bills, it 
may be verbal or in # writing, and is either absolute, partial, qualified, or con* [ # 281 ] 
ditional. We will consider these points in their natural order. 

The drawee of a bill, unless he has for adequate consideration expressly 2dly, Of 
or impliedly engaged to accept it, is not, although he be indebted to the 
drawer in the full amount, or although adequate funds have been remitted to cept^and" 
him for the express purpose, legally bound to accept, nor is he liable to any when or 
action for the consequences of his refusal; though, according to mercantile a 
usage, such refusal would be deemed very improper (i). In this respect the shouuTac- 

cept 

in which Lord Ellenborough left it to the jury wr.s then ill, mid soon ufterwards died, to know 
whether the plaintiff had used due diligence to what had become of if, he declared, that when 
find the party's residence, that being a question the indenture was given to him he burnt it; and 
of fact. See Beveridge v. Burgis, 3 Camp, it was also proved, that inquiry waa made of 
262, (Chit. j. 870); Browning v. Kinnear, 1 the executrix of the master, who said she knew 
Gow, 81, (Chit j. 1054). But see Hine r. nothing about it; and it was held, that this 
Allely, 4 B. & Ad, 624, supra, note (6). proof was sufficient to let in proof of parol evi- 

( d ) Cromwell v. Hynsoo, 2 Esp, Rep. 211, cicnce of the contents of the indenture. Lord 
(Chit. j. 571). Indorsee against the indorser of Ellenborough, C. J. “ The making tearch and 
a foreign bill. When the indorsement was mode, using due diligence, are terms applicable to 
HvnBon (a master of u ship) was in Jamaica, some known or probable place or person, in 
where the bill was drawn, but his residence was respect of which the diligence way be used.” 
at Stepney. The bill was presented for accept- See also Starke p. Cheeseman, Cartb. 509; 1 
ance, dishonoured, and protested, and then sent Lord Rnym. 538; 1 Salk. 28, (Chit. j. 209); 
to Hynson’s house for payment, with notice of Carth. 500; and post, Part II. s ii. as to notice 
non-acceptance. Ilynson was not then in Eng- of non-payment. 

land, but the bill was shown to bis wife, and (c) Id ibid.; Phillips v. AstKng and ano- 
thc circumstances stated to her. It was urged, ther, 2 Taunt. 206, (Chit, j 777). 

1st, that notice should have been sent to Jamai- (/) Molloy, b. 2, c. 10, g. 34; Poth. pi. 146. 
ca; 2dly, that the demand was not sufficient. (g - ) Ingram v. Forster, 2 Smith's Hep. 243, 

But Lord Kenyon over-ruled all the objections, 244; ante, 270, n (x); Molloy, b. 2,c. 10. pi. 
and the plaintiff had a verdict. 16; 1 Pardess. HS2, 362; Code de Commerce, 

The King r. Merton, 4 Maule & S. 48, af- No. 126; 2 Pardcs*. 327. 
fords information on this subject. In order to (A) Per Lawrence, J. in Clarks r. Cock, 4 
establish a settlement by apprenticeship, it rtas East, 72, (Chit, j 676). 
proved that the indenture was only of one part, (i) 1 Pardess. 334, 383, 389, 466. 
and that upon application to the pauper, who 

41 
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OF ACCEPTANCE 


[part I. 


IL Of Ac- situation of an ordinary debtor or agent differs from that of a banker, who is 
cepunees. liable to an action if he should refuse, having sufficient money in band to 
2d!y, Of honour the check of his customer (fc) ; and, in case of refusal, the holder 
the Obliga- (though the drawer may withdraw the funds, or sue the drawee for the debt) 
^as not * n ^ 8 C0Unin J an y remedy at law against the drawee or the funds in 
when or his hands(Z). However, in commercial transactions, frequently from prior 
not • intercourse and dealings between tlte parties, an engagement to accept maybe 
ahonld\c- inferred (m); and it should seem, that when funds have been remitted to a 
cept drawee for the express purpose of providing for a bill drawn upon him, and 
he receives and retains the same without objection or returning the amount, 
an engagement to accept may be implied. If the drawee has expressly or 
impliedly promised the intended drawer to accept the bill, to be drawn oo 
him for a valuable consideration, and afterwards should refuse to perform 
such contract, then the drawer (but not any other party) may certainly sue 
him, and recover re-exchange and other damages occasioned by the dis- 
honour of the bill (n) ; and w here the drawee has money in hand, very slight 
evidence, as previous commercial transactions, will support the presumption 
of a contract to accept (o) : and a promise to give notice to a party when he 
might draw a bill, amounts to an undertaking to accept the bill when drawn 
in pursuance thereof (p). 


Precau- The drawee, before he accepts, should, upon presentment for acceptance, 
observed* assure himself most carefully that the signature of the drawer is genuine, and 
before Ac- that there has not been substituted for payment a larger sum than that really 
cepting. required by the drawer(q); the frequency of frauds in this respect gave 
[ *282 J rise to the usage, of letters of advice . If the drawee accept a forged bill, or 
a bill with a larger amount than that fixed by the real drawer, he will never- 
theless be liable to pay the bon *i fide holder, and will have no claim upon 
the supposed drawer(r). And although the true sum be expressed in the 


(k) Marzclti r. Williams, 1 Bar. & Adol. 
415; 1 Tyrw. R. 77, note(/>), (Chit. j. 1G52). 

(/) 1 Pardos*. 3S4, 3S8, 3S9, 466. In France 
it is otherwise, for there the bolder of an unac- 
cepted bill may, when at maturity, sue the 
drawee in the name of the drawer for the funds 
in hand, the draw ing being considered as 
equivalent loan assignment and specific appro- 
priation of snch funds to the use of the holder, 
and the drawer’s intervening fuiluro does not 
defeat the right; 1 Pnrdess. 429. 

(in) 1 Pnrdess. 3. W J>. 

(n) Sec the ►pecial declaration and decision 
in Smith u. Brown, 2 Marsh. 41; 6 Taunt. 440, 
S C. 

(o) Laing r. Barclay, 1 Bar. & C. 398; 2 
Dowl. b Ry. 530, (Chit. j. 1170); 1 Pardess. 
389. 

( p) Smith r. Brown, 2 Marsh. 41 ; 6 Taunt. 
340, S. C. A. in London, consigned goods to 
B. at Bristol, and after they were shipped off 
wrote to B. inclosing the bill of lading, und re- 
questing leave to draw on B in about three 
months; to which P*. implied, “ that the mo- 
ment tho goods had arrived, A. might depend 
on hearing from him, when he might draw up- 
on him, or that B. would send him a banker's 
draft.* * The goods arrived, and a bill at two 
months sight was presented to B. which he, be- 
, ing a creditor of A. refused to accept; and it 
was held, 1st, that the promise by B. to give 
notice to A. when A. might draw upon him, 


was an undertaking to accept the bill when 
drawn; 2dly, that the three months were to he 
reckoned from the date of the letter, and not 
from the arrival of the goods; Sdly, that the 
goods were to be considered a9 in the act of be- 
ing sent until they arrived, and therefore that 
the consideration was well stated, as executory, 
though they were on their vovage; 4thly, sem- 
blc, that B.’s undertaking left it optional with 
A. to consider it, either as a promise to accept 
the bill, or to send a draft; and therefore that 
it was not necessary to declare on the contract 
in the alternative. 

(</) 1 Pnrdess. 470, 471. An instance of the 
necessity for this precaution recently occurred 
in the case of Bulkelv v Butler, 2 Bar. & Cres. 
434; 3 D. & R. 625, (Chit j. 1193): post , 
Ch. IX. s ii. where a person having obtained 
from the drawer in Spain two genuine small 
bills for 14/. and 18/. payable to nis order, and 
addressed to the plaintiffin error, and such per- 
son by some chemical process subtracted the 
small sums and inserted very large sums in 
lien, and then obtained from the defendant in 
error tho substituted amount of the bills, and 
indorsed them to him, and the plaintiffs in er- 
ror afterwards, without waiting for letters of ad- 
vice from the drawer, accepted such bill; it 
was held, that they were liable to pay the de- 
fendant in error the full amount; id. ib . 

( r ) 1 Pardess. 47 1 , 472. See cases of pay- 
ing altered checks by mistake, Hall v . Fuller, 
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body of the bill at the time it is accepted, it seems advisable, and sometimes II. OfAc- 
the practice, to repeat in the acceptance the sum for which the drawee ac- c eptanc««- 
ccpts; for otherwise he may incur the risk of subsequent alteration of the 2dl/, Of 
sum in the body of the bill, and be exposed to the risk of being obliged to 
pay a larger sum, or at least to the trouble and expence of litigation (a). If cept, 
the drawer has sent a letter of advice, the drawee must accept for the sum 
therein expressed; but if the bill is to be accepted or paid without further 
advice, then if the drawee is deceived by the false introduction of a larger 
sum, it is said that be may recover from the drawer all he is obliged to pay, 
because the latter is blameable for not taking better precaution (I): and we 
shall find, that if the drawer of a check has so carelessly inserted the sum as 
to have enabled a stranger fraudulently to alter it, such drawer, and not the 
banker, must bear the loss(u). But if the sum is fraudulently altered after 
acceptance, then the acceptor is liable only to the extent of the sum for 
which he really accepted, and the holder, however bond Jide , can recover 
no more, and must protest as to the surplus (a:). 

It should seem, that where a bill has been drawn in payment of a debt from 
the drawer to the payee, the drawee may legally accept the bill after notice 
of the death of the drawer, such death not revoking the order given in favour 
of a bona fide creditor(t/). 

* When the holder of a foreign or inland bill presents it for acceptance, he sdl y. Who 
is entitled to insist on such an acceptance by the drawee as will subject hint accept 
at all events to the payment of the bill according to the tenor of it(z); and Capacity, 
consequently such drawee must have capacity to contract, and to bind him- [ *283 ] 
self to pay the amount of the bill, or it may be treated as dishonoured. The 
competency of the contracting parties in general having been already stat- 
ed(a), it will be unnecessary here to make any observations relative to the 
capacity of the acceptor; it may, however, be observed, that if the holder 
find that the drawee is an infant, feme covert , or otherw ise incapable of con- 
tracting, he may treat the bill as dishonoured. An acceptance may, as has 


5 Bar. & C. 750; 8 Dow!, h R. 464, (Chit. j. 
1294); Younge v. Grote, 4 Bing. 353; 12 
Moore, 484, (Chit. j. 1344). 

(#) 1 Pardess. 472. 

(0 1 Pardess. 473, 474. 

(ti) Younge r. Grote, 4 Bing. 253; 12 Moore, 
484, (Chit. j. 1344); post , Cb. IX. •. ii. Of 
Payments by Mistake. 

(x) 1 Par dess. 407. 

iy) Tate v. Hilbert, 2 Ves. jun. 115, 116, 
(Chit. j. 610); ante 75; Hammonds r. Barclay, 
2 East, 227, 235, 236; (( hit. j. 646); post, 
C'h. IX. a. ii. Of Payment. But as this point 
is not settled itvthis country, it would be pru- 
dent in such case for the drawee to pause before 
he accepts. 

It was held, in America, in Cutts t\ Perkins, 
12 Maas Rep. 206, that a drawee may legally 
accept and pay after notice of the death of the 
drawer. Abbott, the master of n vessel at Lon- 
don, bound for Boston, and having on board 
goods consigned to Perkins, drew a bill in fa- 
vour of oue of his (Abbott’s) creditors upon 
Perkins for the amount of tbe freight to be paid 
by him. Abbott died, and his estate was insol- 
vent; and after his death, which was known, to 
Perkins, ho accepted and paid the bill . Abbott’s 
administrator then sued Perkins for the amount 


of the freight, hut the court held that the draft 
was an assignment of the money that might be- 
come due for the freight, and that Abbott’* 
death was not a revocation of the request on the 
drawee to accept; Cutts v. Perkins, 12 Maas. 
Rep. 206, Bnyb 5, American edition. 

If the draw ing of a bill is to be considered as 
a mere bare authority that is revocable, then 
the death of the drawer would determine the 
authority of tbe drawee to accept or pay, but 
if it is an authority coupled with an interest in 
favour of a payee or indorsee, then death would 
be no countermand. In one case, Hotham, B. 
said, “ s bib in its own nature amounts to no- 
thing more than an authority Gibson v. Mi- 
net, l Hen. Pda. 586, (Chit. j. 479). But in 
other cases it is more properly treated as an os- 
signment ; per Lyre, C . J. id. ibid. 602; per 
Heath, J. in Stock r. Mawson, I B. & P. 291; 
per Eyre, C. J., Wnlwvn r. St. (iuintin, 1 B. 
& P. ‘654; 2 F.sp. Rep 515, (Chit. j. 678). 
In France, tho drawing a bill is considered 
such an assignment or appropriation as to 
give the indorsee a right to the funds in th* 
hands of the drawee; 1 Pardess. 313, 429,442, 
443. 

(:) Mar. 2d edit. 22. 

(a) Ante, 18. 
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11. Of Ac- been already observed in a preceding Chapter^), be made by an agent; but 
ceptanccfl. ^ suc h case ft will be incumbent on the agent, if required, to produce his 
Sdly, H'ho authority to the holder, as, if he do not, the holder may consider the bill as 
to accept, dishonoured, and act accordingly (c). If a bill be accepted by a person act- 
iog as agent, per procuration, for a supposed principal, the party receiving 
it must ascertain the extern of die supposed agent’s authority, and if he neg- 
lect to do so he will have no claim on the supposed principal if it should turn 
Agent. out that l * ie assumt;( l agent had no adequate authority (d). And it may per- 
haps be doubtful whether the holder is in any case bound to receive an ac- 
ceptance by agent, as it multiplies the proof which he will be obliged to ad- 
duce in case he should be compelled to bring an action on the bill(e). 

Partner. The act of one partner, as has been before shown (/), being considered 
as the act of both, acceptance by one for himself and partner, or in the name 
of the firm, will in general be a compliance with the request of the drawer; 
but if the bill be drawn on two, not being partners, and it be only accepted 
by one, it should be protested (g). 


How ma- 
ny. 


[ *284 1 


There cannot be a series of acceptors of the same bill; it must be accept- 
ed by the draw ee, or, failing him, by some one, addressed u au btsoin” or 
for the honour of the drawer, kc.(h ) ; and therefore, if a bill of exchange be 
accepted by the draw ee, another person, who, for the purpose of guarantee- 
ing his credit, likewise accepts the bill in the usual form, is not liable as an 
acceptor(i) ; and unless the consideration of his engagement be expressed on 
the face of the instrument, *it is questionable whether he would be liable in 
any form of action (fc). 


4 tMy f At A bill, on presentment for acceptance, must be accepted by the drawee 
whatTimi within twenty-four hours, or in default thereof, it is liable to be, and indeed 
■wfe. should be, treated as dishonoured (/). This space of time, we have seen (to), 
is allowed the drawee, to give him an opportunity of examining into the ac- 
counts between himself and the drawer; if, however, the drawee refuse to 
accept within the twenty-four hours, it is not incumbent on the holder to wait 


( b ) Ante , 82. 

( c ) Beawea, pi. 87. 

(d) Attwood r. Munnings, 7 B. & C. 278, 
(Chit. j. 1842); Man & Ity 66 , S. C ; ante , 
2S. 

(e) Coore r. Callawnv, 1 Esp. Rep. 116; 
Richards r. Barton, id. 269. 

(/) Ante , 89, et teq. 57, 59. 

(g-) Dupays r. Shepherd, Holt, 297; Bui. 
Ni. Pri. 279. In the case of two joint traders, 
an acceptance by one will bind the other; bat 
if ten merchnnts employ one factor, and be draw 
a bill upon them all, und one accept it, this 
•hall only bind him, and not the rest. Vid e 
alio Marius, 2d edit. 16; Beawes, pi. 229; 
Molloy. b. 2, c. 10, a. 18; 1 Pardess. 883. 

(A) That none but the party to whom the 
bill is addressed can be liable as acceptor, un- 
less he be an acceptor for honour, see Polhill r. 
Walter, 8 B. & Ad. 1 14, ante, 86, note (/). 

(i) Jackson v. Hudson, 2 Campb. 447, (Chit, 
j. 799). This was an action on a bill drawn 
by the plaintiff on I. Irving, and accepted by 
him, and under his acceptance the defendant 
wrote “accepted, Jjs. Hudson," payable at, 


i\c. The defendant was sued as acceptor. 
The plaintiff offered to prove that he had had 
dealings with Irving, and had refused to trust 
him further, unless the defendant would become 
his surety; and the defendant, in order to guar- 
antee Irving’s credit, wrote this acceptance oo 
the bill. Lord Ellen borough said, that this was 
neither an acceptance by the drawee or by any 
person for the honour of the drawer; that the 
defendant’s undertaking was collateral, end 
ought to have been declared on as such. See 
also Clark v. Blackstock, Holt, C. N. 1* 474, 
(Chit. j. 968). See observations on this point, 
Manning's Index, 63. 

(it) Ante, 263, n. (<); Wain v. Walters, 5 
East, 10; Saunders r. Wakefield, 4 B. & Aid. 
595; Manning's Index, 63; ted vide Ex parte 
Gardom, 15 Ves. 286; Morris o, Stacev, Holt, 
C. N. P. 153, (Chit. j. 950). 

( l ) Ante, 278, 279, in notes; Ingram r. For- 
ster, 2 Smith’s Rep. 248, 244; Code do Com- 
merce, No. 125; 2 Pardess. 327; 1 Pardo* 
382; Pailliet Man. de Droit Fnmgais, 846, S. 
P. 

(m) Ante, 278, 279, in notes. L-'J 
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till the expiration thereof, but he may instantly consider the bill as dishonour- n. or Ac- 
ed(n). And if a drawee has refused to accept, and on the next day accepts, <*pumce«, 
notice of the refusal must be given, or the’parties will be discharged (a). 4 thiy, At 

what Timt 

Since the 1 & 2 Geo. 4 , c. 78 , the acceptance of an inland bill made after ™^ a be 
the 1st of August, 1821 , must be in writing on the bill itself. The very 
term acceptance seems to suppose a pre-existing bill, and independently of the accept 10 
act alluded to, it seems to be the better opinion, that an acceptance, or a pro- Non-exist- 
inise to accept, a non-existing bill, cannot be available as an acceptance in ing Bill not 
the bands of the drawer(p ) ; and it is at least questionable whether a third *“ < £ ocept ’' 
person , who has taken a bill on the faith of such promise, can treat the pro- 
mise as equivalent to an acceptance, so as to enable him to sue the drawee on 
the bill (9). It is true, that in Pillans v. Van Mierop(r), it was held, that 
a promise by the defendant 44 to accept such bills as the plaintiff should, in 
about a month’s time, draw upon the defendant, upon the credit of a third per- 
son,” (for whose accommodation the plaintiff had already accepted bills), 
amounted to an acceptance; but Lord Mansfield afterwards, in the case of 
Pierson v. Dunlop(s), qualified the doctrine laid down in the above case, and 
observed, that 44 a promise to accept *such a bill did not amount to an ac- [ *285 ] 
ceptance, unless accompanied with circumstances which might induce a 
third pqrson to take the bill by indorsement;” and Lord Kenyon, C. J. in 
Johnson v. Collings(f), observed, that 44 he thought that the admitting a 
promise to accept , before the existence of the bill , to operate as an actual ac- 
ceptance of it afterwards , even with the qualification last-mentioned , was car- 
rying the doctrine of implied acceptances to the utmost verge of the law; and 
he doubted whether it did not go even beyond the proper boundary .” And 

that case established, that a mere promise by a debtor to his creditor* that 

(w) Id. ibid. month upon them for 800/. on White's credit.” 

(o) Post , Ch. VIII. s. i. Notice of Non-ac- The defendants answered that they would; but 

ceptance token necessary. White having failed before the month elapsed, 

(p) Johnson v. Colling*, 1 East, 105, (Chit, defendants wrote to plaintiffs not to draw, 
j 633). Milne r. Prest, 4 Campb. 893 ; I Plaintiffs did, however draw, and on defendants* 

Holt, C. N. P. 181, S. C. (Chit. j. 951). By refusal to pay the bills, brought this action, 
the law of France a promise to accept a bill or The jury found a verdict for the defendants; 
bills not drawn, is not binding as an acceptance, but, upon an application for a new trial, as up- 
but if made afler the bill has been drawn, it has on a verdict against evidence, and two argu- 
then the legal effect of an acceptance. See 1 ments upon it, the court was unanimous that 
Pardess. 3S5, where the difference is explained the defendants’ letter was a virtual acceptance 
and reasoned upon, and it is shown that the of such bills as the plaintiff should draw to the 
drawer, but not the holder of the bill, may sue amount of 800/.; and the rule was made abto- 
the acceptor for the breach of hi9 engagement lute. See also Mason r. Hunt, Dough 297. 

to accept, when he has received funds or con- (s) Pierson r. Dunlop, Cowp. 573, (Chit. j. 
sideration for meeting it, id. ibid. In America 392); Johnson r. Codings, 1 East, 106, n. (a), 

& written promise to accept a non-existing bill 8. P. ; Clarke t*. Cock, 4 East, 70, (Chit. j. 
operates as an acceptance, provided a bill be 676); ante % 280. 

drawn within a reasonable time afterwards, but (/) Johnson r. Colling*, I East, 98, (Chit. j. 
not otherwise; Coolidge v Payson, 2 Wheat. 633); Codings owed Ruff 23/. 10s. 6d. Ruff 
66; Weston v. Clement, 3 Mass R. 1; Bayl. applied for payment, and Colling? said, “ that 
105, Amer. edit. if he would draw for it at two months he would 

(q) Id. ibid . pay it.” Ruff drew accordingly, and indorsed 

(r) Pillans v. Van Mierop,Burr 1663, (Chiu the bid to the plaintiff, but did not mention to 
j. 372). See this case observed upon in Pier- him Codings’ promise. The plaintiff now sued 
son r. Dunlop, Cewp. 573, (Chit. j. 392); Codings, on the ground that his promise to Ruff 
Johnson v. Codings, 1 East, 105, (Chit. j. 633) ; was virtually an acceptance. But Le Blanc, J. 

Clarke v. Cock, 4 East, 70. thought, that as it was not made to a third per- 

Pidans v. Van Mierop, Burr. 1668, (Chiu j. son, nor with circumstances which might induce 
372). White drew on plaintiffs at Rotterdam a third person to take the bid, it was no accept- 
or 800/. and proposed to give them credit upon snee, and nonsuited the plaintiff. On a rule 
defendant's house io London; plaintiffs paid nisi for a new trial, and cause shown, the 
White’s bill, and wrote to the defendants to whole court thought it no acceptance, and Lord 
know, ** whether they would accept such bills Kenyon made the observation stated in the cen- 
ts they (the plaintiffs) should draw in abont a text. 
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II. Of Ac- if he would draw a bill upon him for the amount of his demand, be should 
cepuncen. ti, en | iavc th e money, and would pay it, does not amount in law to anac- 
4thly At ceptance of the bill when drawn, and that an indorsee for a valuable consid- 
what Time eration, between whom and the drawee no communication passed at the time 
may bo 0 f fa taking the bill y can neither recover upon a count in the declaration 
iima©. upon the bill as accepted, nor on the general count for money bad and re- 
ceived (u). In a more recent case at nisi print, it was decided by Gibbs, 
C. J. that a promise to accept a bill of exchange, in a letter written before 
the bill has been drawn, can only be taken advantage of as an acceptance by 
a person to whom the letter was communicated , and who took the bill upon 
the credit of it(x). And in a late case in bankruptcy, where a firm in Eng- 
land sent out an agent to Amtrica with authority to draw bills on the firm 
and sell and discount them, and the firm undertook duly to honour all bills so 
drawn, and the agent drew and discounted bills accordingly, but the firm 
became bankrupt before the bills arrived in England; it was held, that no 
proof could be made by an indorsee of the bills, although he had discounted 
them upon the faith of the bankrupts' engagement , as the authority of the 
. agent did not amount to an implied acceptance(y). Assuming, however, 
that where a person was, for a sufficient consideration, engaged in writing, or 
in some cases even verbally, to accept a bill thereafter to be drawn, such 
promise may be rendered available as an acceptance when in the hands of an 
indorsee, yet it must appear that the promise was communicated to the indomt 
and that he took the bill upon the credit thereof ; and unless so, communicat- 
ed, an action for the breach thereof must be brought in the name of the 
person to whom the promise was made, and the declaration should be spe- 
f *286 ] f° unc ^ e ^ on the agreement. In Jlmerica, *a written promise to accept 
J a non-existing bill operates as an acceptance, provided a bill be drawn with- 
in a reasonable time afterwards, but not otherwise ( 2 ) (1). 


(u) Id. ibid.; Clarke r. Cock, 4 Hast, 60, 
(Chit. j. 676); Wynne v. Raikes, 5 East, 514, 
(Chit. j. 700), S. P. 

(jr) Milne v. Priest, 4 Campb. 393; Holt, 
C. N. P. 181, (Chit. j. 951). It was insisted 
that the following letter, written by the defend- 
ant before the bill was drawn, amounted to an 
acceptance: — “ We acquit you of buying wheat 
instead of oats; we will however accept the 
bills for the wheat when we receive notice of 
its being shipped.’* The case of Johnson r. 
Collings was cited for tho defendant, to show 
that a promise to accept a bill not in existence 
was not binding. Per Gibbs, C. J. 4< \ou 
are within that case, unless they show that the 
letter was communicated to the plaintiff*, and 


that he received the bill with a knowledge. A 
promise to accept, not communicated to the 
person who takes the bill, does not amount to 
an acceptance; but if the person be thereby in- 
duced to take a bill , L? gains a right equira- 
lent to an actual acceptance , against the par- 
ty who has given the promise to accept . 

( y ) 1.x parte Uolton and others, 3 Mont. & 
Ay. 367; 2 Deacon, 537, S. C. Sed quart, 
the bill having been discounted upon the faith 
of the bnnkrupt's undertaking. See judgment 
of Gibbs, C. J. in Milne r. Prest, 3 Campb. 
393, last note. 

(z) Coolidgc v. Payson, 2 Wheat. 66; Wes- 
ton v. Clements, 3 Mass. R. 1; Bayl. 10°» 
American edit.; ante , 284, uote (p). 


(1) In Mason v. Hunt, Doug Rep. 296, Lord Mansfield said, “ there is no doubt but that an 
agreement to accept may amount to an acceptance, and it may bo couched in such words a# to 
put a third person in a better condition than the drawer. If one man to givo credit to another 
make an absolute promise to neeept his bill, the druwer or any other person may show such pro- 
mise upon the exchange to g< t credit, and a third person wl»o should advance his money nponit, 
would have nothing to do with the equitable circumstances between the drawer and acceptor- 
But an agreement to accept is still but an agreement, and if it is conditional, and a third person 
takes the bill, knowing of the conditions annexed to the agreement, he takes it subject to these 
conditions.’’ These observations were made in a case, where tho bill was drawn after the sup- 
posed promise of acceptance was made; and therefore arc entitled to bo deemed something more 
than mere obiter dicta. 1 he doctrine hero stated has been recognized and euforced in respect* 0 
a promise to accept a bill not in esse in Maryland. (M’Kim v. Smith, 1 Hall's I^aw Journal, 
485,) and in the Circuit Court of the United States iu Massachusetts District- Payson t. Cool- 
jjge, 2 Gallia. 233. The decision in this case, was affirmed, on error, by the Supreme Court 
2 Wheat. 66. And the same doctrine has been recently fully recognized in the same court 
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But if the intended drawee merely write his name at tho bottom of a blank ji. Of Ac- 
piece of paper duly stamped, this will have the operation of an acceptance, ceptancea. 

’ after the drawer has subsequently drawn the bill and signed his name ; and ^ At 
the holdemeed not prove any custom of merchants thus prematurely to ac- what * Time 
cept an intended bill; and although the declaration state in the usual form m *y bo 
the drawing of the bill, and that the drawee afterwards accepted, this is con- made * 
sidered no variance(a). And it has been decided(t), that an indorsement 
written on a blank stamp will afterwards bind the indorser for any sum and 
time of payment which the stamp will admit, and which the person to whom 
he entrusts it chooses to insert ; and that a person signing his name to a 
blank paper, and delivering it to another person for the purpose of drawing a 
bill in such manner as he should choose, is bound by such signature as a 
drawer (c). See post, 821 (35). 


An acceptance being an absolute undertaking to pay, may be made even May 
after the time appointed by the bill for payment (d), and even after a prior J5 n ® r * 


(a) Molloy v. Delves, 4 Car. & Pay. 492, 
(Chit. j. 1544), see post, 821, (36). 

( b ) Russel v. Langstaff, Dougl. 514, (Chit, 
j. 415); Powell v. Duff, 3 Campb. 182. 

(c) Collis v . Emmett, X Hen. Bla. 813, 
(Chit. j. 461). 

(d) Waynne v. Hakes, 5 East, 521, (Chit, 
j. 100); Jackson r. Pigot, Ld. Raym. 364; 
Salk. 127; Curth. 450; 12 Mod. 212, (Chit. j. 
208). In an action against the acceptor of a 
bill, the declaration stated, that it was dated 
25th March, 1696, payable one month after 
date, and that in April, 1697, it was shown to 
the defendant, and he promised to pay it ac- 


cording to its tenor and effect. After verdict 
for the plaintiff, it was moved in arrest of judg* 
ment, that the promise was void, because, as 
the day of payment was past at the time of ac- 
ceptance, it was impossible to pay the bill ac- 
cording to its tenor and effect: but it was an- 
swered for the plaintiff, that it amounted to a 
promise to pay generally, and the court being 
of that opinion gave judgment for the plaintiff. 
Mitford v. YVaJcot, Ld. Raym. 574; Salk. 129; 
12 Mod. 410, (Chit. j. 214) ; Gregory v . YVal- 
cup, Com. R. 75, (Chit. j. 214); to the same 
effect, Beawes, pi. 224; Selw. 9th edit. 326. 


Schimmelpennick r. Bayard, 1 Peters, 283. See Goodrich & Deforest v. Gordon, 15 John. 
Rep. 6. See also Van Reimsdytte v. Kane, 1 Gall. Rep. 630, and M ’Evers v. Mason, 10 John. 
Rep. 207. Mayhew v. Prince, 11 Mass. Rep. 54. Banorgee r. Hovey, 5 Mass. Rep. 11. And 
an agreement to accept a bill when drawn, if shown to a4hird person within a reasonable tirno 
after the agreement was made, and he take a draft on the credit of it, has been held in Massa- 
chusetts to be an acceptance. YVilson r. Clements, 3 Mass. Rep. 1. But although it be clear 
that a verbal acceptance or an acceptance by a collateral paper is good in law; ( M ’Evers t?. 
Mason, 10 John. Itep. 203.) yet an agreement to accept a non-existing bill, when drawn, will 
not operate as an acceptance, unless it be in writing , and shown to a third person who takes a 
draft on its credit, within a reasonable time. Therefore if a person in writing authorize a draft 
and agree to accept it, a draft drawn two years afterwards, in favor of a person who took it on 
the faith of the agreement to accept, will not bind the drawee. Wilson r. Clements, ot supra. 
See also, Coolidge r. Payson, 2 Wheat. 75, note (a). 

YY r here the drawee said to a person not a party to the bill nor acting for a party “ that he must 
pay the bill” or he ” would have to pay it,” — held not to be an acceptance. Martin r. Bacon, 

2 S. Car. Rep. 132. 

A promise to accept a hill thereafter to be drawn, specifying the amount and time of payment, 
so as to leave no reasonable doubt as to the identity of the bill intended to be accepted, is, if 
showu to a third person, who, on the faith of such promise, takes the bill for a valuable conside- 
ration, in point of law, an acceptance , binding the person who makes the promise. Per Suther- 
land* J. This doctrine is discussed at large, and fully established, in the following cases. 10 
Johns. R. 213; 15 Id. 6; 2Gallison, 238; 2 Wheaton, 66; 3 Burr. 1666; Cowp. 571; Douglass, 
297; l East, 98; 4 Id. 67; 5 Id. 514; Milne r. Prest and another, 1 Holt, 181; 4 Campb. 393. 

S. C\; 3 Com Law. R. 17; 1 Atk. 611; 2 Barn. & Aid. 113. Parker v. Greele, 2 YVend. 645. 

A promise in these words, “ I have no objection to accepting for you at 3 and 4 months, for 
$2500, on the terms you propose,” contained in a letter, is an absolute and not a conditional en- 
gagement; and such a promise authorizes a draft for the whole sum at four months, the longest 
period specified. Id. The judgment of the Supreme Court, in this case is affirmed by the Court 
of Errors; but the Chancellor and seven Senators voted for its reversal. Greele r. Parker, 5 
Wend. Rep 414. 

And see Parsons v. Amer, 3 Peters, 426. Boyce v. Edwards, 4 Idem, 121. Vance v . 
Ward, 2 Dana, 95. Ogden & Co. v. Gillingham & Co., 1 Bald. 38. Kennedy tr. Leddea, 8 
Port, 263; Canollton Bank r. Tayleur, 16 Louis. Rep. 490. ^ 
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II. Of Ac- refusal to accept(e), so as to bind the acceptor, though it would discharge 
ccpunccs. the drawer and indorsers, unless due notice of the prior non-acceptance or 
4thl? At non-payment were given (/); and in such case the acceptor would be li- 
whJtTinu able to pay the bill on demand (g*), though in pleading, his liability maybe 
stated to have been to pay according to the tenor and effect of the bill(i). 
road ®' It has been observed (t), that the drawee, although he have effects of the 
drawer’s, ought not to accept bills after he is aware of the failure of the 
drawer, because after that event, one creditor of the drawer ought not to be 
paid in preference to another. But payments made to a bankrupt without 
knowledge of his being so, are protected by the 1 Jac. 1, c. 15, s. 14; 6 
Geo. 4, c. 16, s. 82 (k ) ; and as an acceptance of a bill for a precedent debt 
has always been deemed a payment in satisfaction, provided the bill be hon- 
oured when due, there is no doubt, and indeed it has been so decided, that 
if a person, not having notice of the bankruptcy of the drawer, accept a bill 
drawn on him after such bankruptcy, he will be justified in paying his ac- 
[ *287 ] ceptancc, although he has afterwards heard of *the bankruptcy (t). But where 
a trader, after a secret act of bankruptcy, consigned goods to a factor, who 
agreed to advance money thereon, and accordingly accepted and paid bills 
drawn on him by the trader, and a commission afterwards issued against such 
trader on such prior act of brakruptcy, after w hich the /actor sold the goods 
and received the money, it was held, that he was answerable to the assign- 
ees for the value of the goods (m). If a person draw a bill of exchange on 
another, and deliver it to the payee for a sufficient consideration, and the 
drawer then die, it should seem, that this having been an appropriation of a 
particular fund for the benefit of payee, the death would be no revocation of 
the request to accept, and that the drawee may accept and pay(n)(l). 

In case of a foreign bill drawn in sets, the drawee should accept only on* 
part y and insist on that being produced to him before he pays(o). 

sthly, An acceptance may be considered with reference, 1st, to its /orm, and 

RffZ i of* 2dly, to its extent or effect . 

Accep- An France all acceptances must not only be in t eritingy but also3i£*ie<l(p); 

tances. 

(e) Wynne v. Raikes, 6 East, 514, (Chit. j. 207, note (A); and see observations ia Coptad 
700). The defendants having previously re-* t>. Stein, 8 T. R. 208. 
fused to accept, afterwards wrote to the draw- (m) Copland v. StSin, 8 T. R. 208. This 
ers a letter, stating “ our prospect of security is is altered as to transactions upwards of tvo 
so much improved, that we shall accept or cer- month* before the date of the commission by 
tainly pay all the bills wh.ch have hitherto ap- 46 Geo. 3, c, 185; 49 Geo. S, c. 121, and * 
peared,” was held to amount to an acceptance. Geo. 4, c. 16, t. 81; and as to transactions 6f- 
See post , 290, 297. fore the date of the commission, by 2 & 3 Viet 

(/) Milford r. Walcot, 12 Mod. 410, (Chit. c. 29; see ante , 206, 208. 
j. 214). (») Tate r. Hilbert, 2 Ves. jun. 115,11*. 

(g) See the cases, supra , note (d). (Chit. j. 510); Hammonds r. Barclay, 2 EaW, 

(h) Id. ibid. 227, 235, 236, (Chit. j. 646); ante , 292, a. 

(i) Poth. pi. 96, et vide Pinkerton c. Mar- (y); post, Ch. IX. a. ii. “ Of Payment,” ltd 
shall, 2 Hen. B. 334, and cases there cited. queers. 

{ k ) Since extended to all contracts, &c , by (o) Ante, 155. 

2 & 3 Viet. c. 29; see ante, 206, 208. ( p ) 1 Pardessus, 390. 

(/) Wilkins t?. Casey, 7 T. R. 711; ante , 


(1) And see Peyson v. Hallett, l Caines' Rep. 379, and Cults r. Perkins, 12 Mass.Rep.2M. 
to the same effect. So also, an order drawn upon an agent in possession of funds, oat of which 
it is to be paid, when accepted, fixes the funds irrevocably, and is a good assignment of the 
funds; and they do not become assets, upon the death of the drawer. Debesse r. Napier k Co., 
1 M’Cord, 106. 

A merchant has a right by the usage of trade to draw on effects placed in the hands of ths 
drawee by shipment, and the consignee most pay the bills, if the shipment places funds is his 
hands. Sehimmelpennick r. Bayard, 1 Pet. Rep. 264. 
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and by the 1 & 2 Geo. 4, c. 78, s. 2, all inland bills accepted in England II Of Ac- 
must be accepted in writing on the bill itself ; and the same regulation was by cepiances. 
a subsequent act (9 Geo. 4, c. 24, s. 8,) extended to Ireland{q)( 1). But sthly, 
as these regulations are merely local, and do not effect foreign bills, even For m> «nd 
when accepted in this country, it is still necessary to consider the previous 

law. a nee* 

The holder might in all cases insist on an absolute acceptance in writing, Holder 
on the face of the bill, according to the very terms of the bill, and in default ™ a y “£ ut 
thereof might consider the bill as dishonoured (r). And, therefore, w here, ceptancT 
in an action on a bill against the drawer of a bill, drawn on Lisbon, u payn- in Term* 
ble in effective and not in val reals, ” the drawee had offered to accept it, Bill, and 
payable in val denaros , another sort of currency, it was held, that the holder njE>011 rt ‘ 
might have refused such acceptance, and protested the bill as dishonoured; 
and Lord Ellenborough said, “ The plaintiff had a right to refuse this ac- 
ceptance ; the drawee of a bill has no right to vary the acceptance from the 
terms of the bill, unless they be unambiguously and unequivocally the same. 

Therefore, without considering whether a payment in denaros might have sat- 
isfied the tferm effective an acceptance in denaros was not a sufficient accept- 
ance of a bill drawn payable in effective . The drawee ought to have ac- 

cepted generally, and an action being brought against them on the general v 
acceptance, the question would properly have arisen as to the meaning of the 
term(s). So in Parker v. Gordon(/), Mr. Justice Lawrence said, u The 
bolder of a bill may refuse to take a special acceptance payable at a bank- 
er’s, but if he chose to take it, *he must comply with the terms of it, [ # 288 ] 
and present it there in the usual banking hours, or he will discharge the 
drawer and indorsers.*’ If, however, he be satisfied with any of these ac- 
ceptances, each will be obligatory on the acceptor, and if due notice thereof 
be given to the other parties to the bill, they will also be liable. And it 
seems, that according to the Fiench law, the drawee may, in his acceptance, 
introduce words protecting his own interests, provided they do not qualify the 
absolute right of the holder to receive payment frein him according to the 
terms of the bill, as u accept? pour payer a moimfme in which case the 
holder neither can nor ought to refuse such acceptance or protest on account 
of it(u); and though the drawee ofler an acceptance, u reserving all claims 

(a) And see per Parke, J. in Mahonev r. SO, (Chit. j. 904). 

Ash] lin, 2 B. & Ad. 478, 483, that the 1 i 2 (s) Boehm t\ Garcias, 1 Campb. 425, (( bit. 

Geo. 4, c. 78, a. 2, applies to every part of j. 756). 

the United Kingdom. (/) Parker r. Gordon, 7 East, 3S5, (Chit j. 

(r) Poth. pi. 47; 3 & 4 Anne, c. 9, a. 5; 727). 

Parker r. Gordon, 7 East, 887, (Chit. j. 727) ; (u) l Pardcssus, 171. 

Gammon r. Schmol), 5 Taunt. 344 ; 1 Marsh. 


(1) So by the Revised Statutes of New York it is enacted that r,o person within the State is 
chargeable as an acceptor on a biit of exchange, unless his acceptance be in writing, signed by 
himself or his lawful agent; and the bolder may require the acceptance on the bill, ur.d a refusal 
to comply will be a refusal to accept. — An acceptance in writing if not on the bill, will be of no 
effect except to a person receiving a bill on the fuilh of it. An unconditional promise in writing 
to accept a bill before it be drawn is an acceptance in favor of the person who receives the bill 
on the faith of it for a valuable consideration. 

And every drawee who refuses to return a bill within twenty-four hours to the holder, shall be 
deemed to have accepted it. 1 Rev. Stnt. 268, s. 6 — 11. 3 Kent's Com 2c! cd. S3. *{ Under 

the provisions of the Revised Statutes of New York, an acceptance of a bill is not obligatory un- 
less it be in writing, signed by tbo acceptor or his agent; and if it be written on a separate pa- 
peT it does not bind the acceptor, unless the fact of acceptance be disclosed to the person taking 
the bill, and he reeeive it for a valuable conakteration. Bank of Michigan r. Ely, 17 Wend- 
506. } 

42 
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6thly, 
Form and 
Effect of 
Accept- 
ances 


Foreign 
Bill# may 
be accept- 
ed verbal- 
ly. of by » 
separate 
Paper, and 
formerly 

Inland 
Bill* the 
same. 


[ *289 J 


on the drawer,” the holder may receive it, although the drawer has given 
express orders not to consent to any reservation against him, and has impos- 
ed on the holder the obligation to protest in such case. Premising, as a gen- 
eral rule, that what amounts to an acceptance is a question of law and uot of 
fuct(n), the nature of the several acceptances will be considered in their 
proper order. 


It was established that a valid acceptance might be in writing on the bill 
itself , or on another paper , as by a letter undertaking to accept bills already 
drawn(x), or that it might be verbal(y); although an inland bill could not 
have been protested for non-payment, unless it had been accepted in writ- 
ing(r). And this is still the law as to foreign bills(a). By the statute of 
1 & 2 Geo. 4, c. 78, s. 2, it is enacted, u that from and after the 1st day of 
August, 1821, no acceptance of any inland bill of exchange shall be suffi- 
cient to charge any person, unless such acceptance be in writing on suck 
billy or if there be more than one part of such bill, on one of the said parts;” 
and the 9 Geo. 4, c. 24, s. 8, contains a similar enactment as to inland bills 
made in Ireland. Upon these acts it has been decided, that a bill drawn in 


Ireland on England is not an inland b 
ceptance by letter is sufficient(6) (1), 

(v) Sprout v . Matthews, 1 T. R. 182, 1S6, 
(Chit j. 433). 

(*) Clarke v. Cock, 4 East, 71, (Chit. j. 
•76); F.x parte Dyer, 6 Ves. 9; Holt, C. N. 
P. 83, 84; Selw. 9th edit. 326. In Crutchley 
r. Mann, 1 Marsh. 29; 6 Taunt. 629, (Chit. j. 
909); it seems to have been doubted whether 
nn engagement on another paper to accept a 
foreign bill already drawn must not be stamped , 
but this it should seem, cannot be necessary. 
There is no stamp on acceptances. 

(y) Clarke v. Cock, 4 East, 67, (Chit. j. 
676); Ex parte Dyer, 6 Ves. 9; Lumley v. 
Palmer, R. T. llardw. 74; Stra. 1000, (Chit, 
j. 275); CInyvy r. Dolbin, R. T. llardw. 278, 
(Chit. j. 280); Dupays r. Shepherd, Holt, 
297; Mar. 66. See 3 & 4 Ann. c. 9, s. 5. 

Cox v. Coleman, Mich. 6 Geo. 2, cited or- 
gvendo , Ann. 75, (Chit, j 274). A foreign 
bill drawn on defendant was protested for non- 
acceptance, and returned, and afterwards de- 
fendant told the plaintiff, ** if the bill comes 
back 1 will pay it,” and this was held a good 
acceptance. 

Lumley r. Puliucr, Stra. 1000; R. T. Hardw. 
74, (Chit. j. 276). In an action against the 
defendant ns acceptor of a bill the acceptance 
appeared' to be parol only; which Lord Hnrd- 
wicke, C. J. ruled to be sufficient, that being 

5 ood at common law, and by the statute 3 & 4 
Lnn. c. 9, sects. 5 and 8, which requires an 
acceptance to be in writing, in order to charge 
the drawer with damages and costs, having a 
proviso that it shall not extend to discharge any 
remedy that any person may have aga'mst tho 
acceptor. But Eyre, C. f. of the Common 
Pleas, having ruled it otherwise in Rex t . Mag- 
gott, 7 Geo. 2, nn application was made for a 


it a foreign bill, and therefore *an ac- 
As these acts only relate to inland 

new trial, and the court, to settle the point, or- 
dered it to be argued; upon the argument the 
court held Lord Hardwicke’s direction right, 
and Evre C. J. waived his opinion and agreed 
with the Court of King’s Bench, and this de- 
termination is referred to and approved of in 
Julian v. Scholbrooke, 2 Wils. 9; Powell r. 
Moonier, 1 Atk. 612; and in Pillans v. Van 
Mierop, Burr. 1662, Lord Mansfield says, "a 
verbal acceptance is binding,” and in Sproatr. 
Mathews, 1 T. R. 192, it was taken for grant- 
ed by the court and bar, that a parol acceptance 
was good. See also Stra. 817, and see Windle 

r. Andrews, 2 Barn. &, Al. 696, (Chit. j. 1062). 

(r) Fnirlie t\ Herring, 3 Bing. 625; It 

Moore, 820, (Chit. j. 1300). 

(a) 9 & 10 Will, 3, c. 17. 

(b) Mahonev r. Ashlin, 2 B. & Ad. 479, 
(Chit. j. 1560)1 But the 1 & 2 Geo. 4, c. 79, 

s. 2, (ns well as the 9 Geo. 4, c. 24, s, 8.) ap* 
plies to bill* drawn in Ireland upon persons 
there, id. ibid. 

The court, in giving judgment, referred to 
the statute of William tho Third, regulating the 
acceptance of inland bills of exchange, which 
applied only to England, Wales, and Berwick- 
on-Tweed; and as none of the subsequent Acts 
of Parliament had extended the description of 
an inland bill, so as to include a bill drawn in 
Ireland upon England, their lordships were of 
opinion that the Act of Union could make no 
alteration in that respect, and consequently this 
roust be considered as a foreign bill. The letter, 
therefore, was a sufficient acceptance, and the 
plaintiff was entitled to recover. See Chnters 
v. Bell, 4 Esp. R. 4S, (Chit. j. 636); andante, 
10 . 


O) Ths same doctrine was recognized in M'Evars t. Mason, 10 Johns. Rep. 207. Wilson i. 
Cl^mont, 3 Mass Rep 1. 


Digitized by 


Google 



CHAP. VH.] 


OF BILLS OF EXCHANGE. 


289 


’ f '*■ 



, Jr 



y 




bills, it will be necessary to consider the decisions as still affecting foreign II. Of Ac- 
hilla. ceptances 

The current of decisions in the English courts establishes, that a verbal $th\y 9 
acceptance of a foreign bill already drawn is sufficient(c); and this is still Form * nd 
the law in England as to such foreign bills (d) ; though the law of France re- 
quires the acceptance to be signed , and consequently there it roust be in inces. 
writing(c). 

It is also established by a current of English decisions, that with respect 
to foreign bills, it is not necessary that the acceptance should be on the bill 
itself, it may be on another paper (/), and this is the law in France(#). 

Jn Johnson v . Collings(A), Lord Kenyon, C. J. observed, “that it is 
much to be lamented, that any thing has been deemed to be an acceptance of 
a bill of exchange, besides an express acceptance in writing; but he admitted 
that the cases had gone beyond that line, and had determined that there might 
be a parol acceptance.” And in Clark r. Cock(t), Lord Ellenborough, C. 

J. observed, u that if the law in this respect were to be framed de novo 9 it 
might, perhaps, be desirable to have nothing else taken as an acceptance, than 
an acceptance in writing on the bill itself, that every one to whom it passed 
might see on the face of the instrument itself whether or not it was accepted; 
but that it is now much too late to recur back to that, after the various decis- 
ions in the times of Lord Hardwicke and Lord Mansfield;” and he also ob- 
served^), u that it might be for the convenience of mercantile affairs, that a 
bill might be accepted by a collateral writing without the bill itself coming 
to the actual touch of the acceptor, which would sometimes create great de- 
lay.” And therefore in Clarke and others v. Cock (/), where A. in consid- 
eration of having commissioned B. to receive certain African bills payable to 
him, drew a bill upon B. for the amount, payable to his oivn order, and B. 
ackowledged by letter the receipt of the list of the African bills, and that A. 
had drawn for the amount, and assured him that it would meet with due hon- 
our from him; this was holden an acceptance of the bill by B.; and the pur- 
port of such letter having been communicated by A. to third persons, who, on 
the credit of it, advanced money on the bill to A., and who indorsed it to 
them, it was also holden that B. was liable as acceptor to an action by such 
indorsees, although after the indorsement, in consequence of the African bills 
having been attached in B.’s hands, who was ignorant of his letter having been 
# shown, A. wrote to B., advising him not to accept the bill when tendered [ *290] 
tjo him, which, as between A. and B., would have been a discharge of B.’s 
acceptance, if the bill had still remained in A.’s hands. And in Wynne 
and another v . Raikes and others (m), it was holden, that a letter from the 
drawees of a bill in England to the drawer in America, stating, that “ their 
prospect of security being so much improved, they should accept or certainly 
pay the bill,” is an acceptance in law, although the drawees bad before re- 
fused to accept the bill when presented for acceptance by the holder who 
resided in England, and again, after the writing such letter, refused payment 


(c) See coses, anU , 2S8, note (y). 

( d ) See Fuirlie v. Herring, 3 Bing. 025; 1 1 
Moore, 320, (Chit. 1300). 

(e) 1 Pardess. 390; Manuel de Droit Frnn- 
gais, 845, edit. a. d. 1818. 

(/) Clarke v. Cock, 4 East, 57, (Chit. j. 
676); Wynne v. Raikes, 5 East, 614, (Chit. j. 
700); Ex parte Dyer, 6 Ves 9. 

(g) Man. de Droit Frang. ; 1 Parties. 390. 
It is not indispensable that the acceptance 


should be written on the hill, and see the rea- 
son, id. ibid. 

(h) Johnson v. Collings, 1 East, 108, (Chit, 
j. 033); anie t 285, note (/). 

(i) Clarke v. Cock, 4 East, 67, (Chit j. 
676). 

( k ) Id. ibid.; 4 East, 71. 

(/) Id. ibid.; 4 East, 57. 

(m) Wynne r. Raikes, 5 East, 514, (Chit, 
j. 700); ante, 280, notes (rf) and (#). 
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H. Of Ac- of it when presented for payment, and although s*ich letter, written before, 
ccpuncw. was not received by the drawer in America until after the bill became due. 
6ih!y, In Fairlic r. Herring, bills having been drawn on the defendants by their 

jr/fJct of* a § ent ’ an( l w * l h their authority, in respect of a mine which they afterwards 
Accept- transferred to A., they requested A. to place funds in their hands tomeetthe 
*nces. bills when due, saying, it would he unpleasant to have bills drawn on them 
paid by another party/’ A. placed funds accordingly, but when the bills 
were left with defendants for acceptance, no acceptance was written on them. 
A.’s agent having complained to one of the defendants on the subject, he 
said, “ What, not accepted! We have had the money, and they ought to 
be paid, but I dp not interfere in this business, you should see v u»y partner.” 
And it was holden, that all this amounted to a parol acceptance of the bills, ou 
which the defendants were liable to an indorsee, between whom and A. there 
was no privity, and that the indorsee was not precluded from suing, by having 
made a protest in ignorance of this acceptance (n). 

[ *291 ] *But the verbal or written engagement in another paper must import a 
direct and positive engagement to accept or to pay; and therefore a letter, 

(n) Fuirlie r. Herring, 3 Bing. €25; 11 It has been determined, in a great variety of 
Moore, 520, (Chit. j. 130J). cases, that if a bill comes into a man's bands 

Best, C. J. “ We nre nil agreed that thbre with a parol acceptance, though the party who 
has been a good accept snee of this bill, and receives the bill does not know of that parol ac- 
therefore have declined entering into the points ceptance, he has a right to avail himself of it 
as to money had and received. If the facts of afterwards. It is impossible for any man to 
this case are .unde wtood, it appears to me no doubt, on principles of common sense, that such 
man can doubt that both in point of justice and ought to be the law, for if 1 take a bill, 1 take 
in point of law the plaintiils arc entitled to re- it with every advantage the bolder had beforeit 
cover. From Moi nay 's testimony we ascer- came into uiy hands. This promise beiag mads 
tained that he had been in America ns the to Mornay, and money being obtained on it, 
agent of the defendant, for the purpose of ex- omounted to a promise upon adequate consid- 
ploring a mine. He made an arrangement with erution to one of the contracting parties. Is tbers 
the Mexican Company, in the course of which then any thing in the case which has prevented 
the present defendants had the benefit of the the plaintiffs from availing themselves of that 
money for which th; action is brought. The promise? It has been supposed, that by pro- 
bill ou which the defendants are sued was testing the bill for non-acceptance they have 
drawn by Exeter, the sub-agent of Mornay, abandoned their claim. At tha trial of this 
who was the agent of the defendants. The cause 1 put an end to that hy leaving it to the 
bill, therefore, was crented by the defendants consideration of the jury, whether, at the time 
for their own benefit, they have had the ndvnn- that protest was made, the plaintiffs were awaro 
tage of it in their dealings with the Mexican that this acceptance had also beea made. The 
Company , and they are the persons who in jurv expressly found that the protest was made 
point of justice ought to pay. The business on in ignorance of what had taken place between 
the part of the Mexican Company being also Mornay and the present defendants. If the 
under the management of Mornay, Powles, one plaintiffs were ignorant of this, it is quite impos- 
of the defendants, applies to Mornay, and de- sible that that which they have done in igno- 
aires that he will consent to the defendants hav- ranee can prejudice any right which was boar® 
ing the money in question, for the express pur- vested in them. 

pose of paying these bills, complaining it would Therefore I put the case on the principle coo- 
he a hardship if their bills were paid by any tnined in the language of Lord Mauafictd: “If 
ether house, that it would bring discredit on a man undertakes for the substance, he under- 
their house, that they who had trusted the Com- takes for the formal parts: if he undertakes to 
pany ought in turn to be trusted for such a sum pay the acceptance, be undertakes to accept’* 
of money as this Here is the most distinct The plaintiffs in this case have done nothing to 
promise to pay that could be made. My broth- waive their right on that acceptance; ana it 
er Wilde does not deny the promise to pay the would be an opprobrium to the law of England, 
. bill, but says it is distinguishable from all sym- if, upon a bill drawn by an agent of these gen- 

Inr cases in this, that it is not a promise made tlemen, and of which they have had the advan* 
„ to one of the parties to the bill. I consider it is twgc, they could turn round and say, “ our 

a promise made to one^ of the parties to the bill, agent in America is a person not to be trusted, 
Who is the drawer? Exeter Exeter is the sub- we will not pay the bill though we have receiv- 
agent of Mornay. I consider Exeter and Mor- ed the money for the purpose.' ’ I should be 
na y the same. There is, therefore, a promise exceedingly sorry if the plaintiffs could bo so 
to pay to these persons, and as was said by Mr. turned round. 1 am happy to find in this ctso 
Justice Le Blanc, in a case that was referred to that which I find in most others where statutes 
in argument, « if a man premises to pay a bill, have not interfered, that the common law wiB 
he promisee to do all the formal part.* enable ns to do justice.** 
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stating 44 your bill shall have attention was holder by the court too ambig- II. Of Ac- 
uous to amouut to an acceptance, in the absence of evidence to show that in <*pt«nce«. 
mercantile acceptation the phrase amounted to an equivocal acceptance (o). 5tbly, 

And where the drawee said, on presentment of the bill, 44 there is your bill; 
take it, it Is all right,” that was held to be no acceptance^). Accept^ 

If a party to a bill, on being asked if it be his own hand-writing, answer once*, 
that it is, and will be duly paid, or if he has paid several other bills accept- 
ed in the same hand-writing, he cannot afterwards set up, as a defence, for- 
gery of his name; for he has accredited the bill, and induced another to take 
u( ? )(l). 

An acceptance, in regard to extent or ejfect , may be either absolute , condi- 
tional ) or partial , or varying from the tenor of the bill. In regard to 
these, many of the points in the pages immediately preceding are applica- 
ble. 


An absolute acceptance is an engagement to pay the bill according to its An aAso- 
tenor. At present, the usual mode of making such an acceptance of an in- 
land bill is either by writing on the bill the word 44 accepted ,” and subscrib- on theBill 
ing the drawee's name; or by writing the word 44 accepted ” only; or it may itsolf. 
be by merely writing the name, either at the bottom, or across the bill, though 
it is not necessary that the acceptance should be signed or subscribed not- 
withstanding the 1 & 2 Geo. 4, c. 78, s. 2, requires it to be in writing(r). 

But in foreign bills drawn on France , the holder cannot legally refuse an ac- 
ceptance made by any other equivalent words, as 44 je ferai honneur” ,4 je 
paierai” 44 j’acquitterai;” but the word 44 me” does not absolutely import an 
acceptance, for it may have been written with a very different intent(e). 

In addition to the word 44 accepted,” or some equivalent expression, the 
French law expressly requires that the acceptance shall be signed , and the 
word 44 accepted,” without signature, notwithstanding any ancient usage to the 
contrary, is unavailing (J). It is not, however, necessary in that country to 

repeat *in the acceptance the sum which the acceptor engages to pay, unless [*292 ] 
when it varies from the bill, though we have seen that it may be expedient 
to state the sum to avoid fraud(ti). If by the terms of a bill it is to be pay- 


(o) Rees r. Warwick, 2 Bar. & Aid. 113, 
(Chit 1039), observed upon by Park, J. in 
Fairlie v. Herring, 3 Bing. 631; 11 Moore, 
620, (Chit. j. 1300). 

( p ) Per Lord Kenyon, Powell c. Jones, 1 
Esp. 17, (Chit. j. 509). See further, the cases, 
pott , 297, &c. 

(q) Leach r. Buchanan, 4 Esp. Rep. 226, 
(Chit. j. 657); Barber r. Gingell, 3 Esp. Rea. 
60, (Chit. j. 618); Jones v. Ryde, l Marsh. 
159, 160, (Chit. j. 906); and Price c. Neal, 
there cited. See post, 807, note (A). 

Leach v. Buchanan, 4 Esp. Rep. 226, (Chit, 
j. 657). Indorsee against tne acceptor of a bill 
of exchange; the only evidence as to the ac- 
ceptance was, that the defendant had acknowl- 


edged to witness that this acceptance was in 
his handwriting, and that it would be duly paid. 
The defendant offered to prove that the accept- 
ance had been forged by the drawer, bat Lord 
Ellenborough held, that unless the evidence 
given by tbs plaintiff was wholly discredited, it 
could not entitle the defendant to a verdict ; and 
as be so accredited the bill, and induced a per - 
ton to take if, he should hold him liable for the 
payment; and the plaintiff had a verdict. 

(r) Dufaur r. Oxenden, 1 Mood. & M. 90. 

(s) 1 Pardessus, 391, 392; but see post, 
294, note (()• 

(t) 1 Pardessus, 392. 

(ti) 1 Pardessus, 890. 


(1) W. accepted certain bills of exchange in the name, but without tbe authority of bis bro- 
ther J., which bills were dishonored when at maturity. W. was arrested upon another charge of 
forgery, and while in custody, the holders of the above bills applied. Held , that the written ac- 
knowledgment by J. (after tne bills had been dishonoured,) that he was responsible for the bills 
and also that he engaged to pay them in case his brother should fail to do so, was not sufficient to 
make him liable upon the bills; no antecedent authority having bean given to W. to accept tbe 
bills, and the subsequent acknowledgment of liability being made to screen hie brother from a 
charge of forgery. Ex parte Edwards Load. Jurist, 1841, p. 706. }• 
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II. Of Ac- 
ceptances. 

5thly, 
Form aod 
Effect of 
Accept- 
ancea. 


able at another place than the drawee’s residence his acceptance should par- 
ticularize the house or place, in order that the bolder may there present for 
payment and make protest if necessary, and if he do not, the bolder may re- 
fuse such incomplete acceplance(r). We have already considered the con- 
sequences of a bill or note being drawn or accepted payable at a particular 
place (j). 

Where a bill, payable at days, usuances or otherwise, after right, is accept- 
ed, it is usual and proper to require the drawee to certify or write the day of 
the presentment and of the acceptance, by which means, in case of dispute, 
the same evidence which will establish the handwriting to the acceptance it- 
self will also prove the time it was inade(y). But it has been decided, that 
if on production of such a bill an acceptance appears to have been written 
by the defendant under a date which is not in Iris hand-writing, the date is 
evidence of the time of acceptance, because it is the usual course of business 
in such cases for a clerk to write the date, and for the party to write his ac- 
ceptance under the date( 2 L If there be no date, it may be inferred to have 
been accepted on the date of the bill (a). On a written acceptance by any 
other person than the draw ee, it is said to be essential that the name of such 
third person should appear(6). By the practice of the London bankers, if 
one banker who holds a check drawn on another banker, presents it after 
four o’clock, it is not then paid, but a mark is put on it to show that the 
drawer has effects, and that it will be paid, and this marking binds the bank- 
er to pay on the next day at the clearing-house (c). 

By a Part- When an acceptance is made by one partner only, on the partnership ac- 
ner o«- count, he should regularly subscribe the name of the firm, or express that be 
A * en accepts for himself and partner(d); but any mode which indicates an inten- 
tion to be bound by the terms of the request in the bill will bind the fimi(e). 
And w hen by an agent for his principal, he must subscribe the name of such 
principal, or specify that he does it as agent, as otherwise it may, if he be 
named or described in the direction of the bill, make him personally respon- 
sible^). 


Acceptan- 
ces paya- 
ble at a 
particular 
Place be- 
fore the 
‘Act 1 & 2 
Geo. 4, 
c. 78. 


It has been adjudged, that if a bill be made payable in a city or large town 
generally, it should by the acceptance be made payable at some particular 
house or place there, and if not, that the holder may protest it, which seems 
reasonable, as otherwise it would be difficult in many cases for the holder to 
find out the residence of the draw ee (g) (1). Much discussion in modern 


(v) 1 Pardessus, 393. 

(x) Ante, lot lo 154; and sec post , Ch. 
IX. s. i. Presentment for Payment. 

( y ) Boawcs, pi. 260; 1 Purdess. 392, 393. 
(i) Glossop v. Jacob, 4 I'ampb. 227; l 

Stark. Rep. 69, (Chit. j. 944). 

(a) 1 Pnrdcssus, 393. 

(b) Bnyl. 5th edit. 183, 184. 

(c) Robson r. Bennett, 2 Taunt. 38S, (Chit, 
j. 794). See further us to checks, post, Ch. 

XI. 

( d ) Ante, 57. 

(r) Mason v. Ruiusey, 1 Campb. 384, (Chit 


j. 754) ; ante, 58, note (*). And see Lloyd r. 
Ashby, 2 B. it Ad. 23, 29, ante, 43, note (/)• 

if) Ante, 32, 33, 34; Both. pi. 118; Tho- 
mas r. Bishop, 2 Stra. 955, (Chit j. 277); 
Macbeth r. lluldimand, 1 T. R. 172. It 
should seem an acceptance by an agent, not 
specifying that he accepted as such would ren- 
der him personally liable, though the drawer 
knew he acted as agent; Lcadbitter r. Farrow, 
5 Maule & S. 345, (Chit. 970); ante, 88, 
note ( !/ ) . 

($■) Gregory v. Walcup, Com. 75; Mutford 
v. Walcot, Lord Raym. 574, (Chit j. 214). 


(1) Where a foreign bill is drawn on persons residing in A., payable in B., without any par- 
ticular place in the latter city being designated where payment is to be made, the holder may de- 
mand acceptance and payment of the drawees, at A., and a protest for non-acceptance or non- 
payment will be good if made there; or the holder may at his election, if payment is not made at 
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times arose upon the effect of an acceptance payable at a particular place, and n. Of Ac- 
kefore the recent act, *the following points were settled in the House of Lords, ceptances. 
in the case of Itowe v . Young(/i); it was decided, 1st, That if a bill were 5thly, 
accepted payable at the house of P. and W. it was a qualified acceptance, 
restricting the place of payment, and the holder was bound to present the bill Accept- 
at that house for payment, in order to charge the acceptor; and that ances. 
if he brought an action against the acceptor, he must in his declaration [ *293 ] 
aver, and on the trial prove, that he made such presentment; and for 
want of such averment the declaration was held bad on demurrer. 2dly, 

That an acceptor might qualify his acceptance was clearly established by 
cases including almost every species of qualification; and that if the qualifi- 
cation as to place could not be introduced by the acceptor, it must be on ac- 
count of some circumstance which belongs to place, and docs not belong to 
time or mode of payment, or any other species of qualification whatever. 

3dly, That when a bill is drawn generally, considering that it is an address 
to the person who is to accept it generally, it is the duty of the acceptor who 
intends to give a special acceptance, to accept in such terms that the nature 
of his contract may be seen in the terms he has used, that the acceptance 
may clearly appear to be qualified or special, which he insists is not general. 

4thly, That when the acceptor uno jlatu writes the words “ accepted payable 
at such a house,” the word u accepted” is not to be taken to express the 
whole of the acceptor’s contract, but the latter words are also to be taken as 
' part of it, and are to be construed distinctly as a direction or expansion of en- 
gagement. 5tbly, That if an acceptor promise to pay at his banker’s in Lon- 
don, and the holder calls upon him in Northumberland, the payment is not 
the same. He presumes that the demand is to be made at the banker’s in 
London, and the funds are deposited there. Put if the acceptor is unex- 
pectedly to meet the demands in a distant place, the cost of the exchange and 
remittance backwards and forwards must be added. 6thly, That if the law' 
be, that although a bill is drawn generally, it may be accepted specially, it is 
the effect of the law to impose a duty upon the holder, of giving notice to the 

(A) Rowe v. Younge, 2 Bligh, Rep. 391 ; 2 tains much useful argument and learning on the 
Brod. & B. 165, (Chit. j. 1084); and Hal- # subject, 
comb's separate report of that case, which con- 


11. at the maturity of the bill, protest the bill there for non-payment. For as no place in B. is 
pointed out to which the holder might resort, and the drawees reside at A., an attempt to search 
lor them at B. would be without object or effect; and the holder is not bound to go elsewhere, os 
the bill has directed payment at B.; and he may conform his conduct to the tenor of the bill. And 
on the other hand it is a sound rule that where no particular place of payment is fixed, a demand 
upon the drawees pertonally is good; and a general refusal to pay is a refusal according to the 
tenor of the bill, and is equivalent to a refusal to pay in B. Mason r. Franklin, 3 John. Rep. 
202. Bort r. Franklin, 3 John. Rep. 207. 

Where a note is not payable at any particular place, and the maker has a known and perma- 
nent residence within the state, the holder is bound to make a demand of payment, there, in or- 
der to charge the indorser; hut where a note was dated at Albany , and the maker had removed 
to Canada , a demand of payment at Albany was held sufficient. Anderson v. Drake, 14 John. 
Rep. 114. 

See Galpin v. Hard, 3 M’Cord, 394. If the place of payment of a note be designated in a 
memorandum at the bottom; or if to the acceptance of a bill of exchange, he added a particular 
place of payment, with the assent of the holder; such memorandum or Qualification becomes a 
part of the contract; and if only the name of the place be written on the bottom of the note or 
bill, it is within the province ot the jury to determine the object and effect of it. Tuckerman v. 
Hartwell, 3 Greenl. 147. It seems, that os against the maker of a promissory note, or acceptor 
of a bill of exchange, payable at a particular place, no averment in the declaration, or proof at 
the trial, of a demand of payment, at the place designated, is necessary; but as against an in- 
dorser of a bill or note, it is in general otherwise. Bank of the United States v. Smith, 1 1 Wheat. 
171, 174. 




Digitized by VaOOQle 



293 


OF ACCEPTANCE 


[PART I. 


II. Of Ac- drawer and previous indorsers, if be intend to keep alive tbeir liability. 
c*pMM**. 7thly, That it u not true that an acceptor must be antecedently the debtor, 
athly, and that all tbe cases of qualified acceptances show the contrary; and that a 
KSl m t man may accept to pay out of the produce of a cargo consigned to him, when 
that cargo shall arrive in England; and that in the case of a consignee, his 
Alicea* acceptance is almost universally qualified. 8thly, That money paid at Tor- 
point and in London are different things; and if an acceptor of a bill is liable 
to be called upon at both places, his liability is rendered more inconvenient. 
1 & 2 Gao. This decision occasioned the passing of the 1 & 2 Geo. 4, c. 78(i), for 
A, c. 78 , m England, and tbe 9 Geo. 4, c. 24, for Ireland, the terms of which enact- 
to accept- ments we have already considered (A;); and we have seen, that to constitute 
abUat^T^” * acceptance the drawee must express 44 payable at a banker’s 

particular house or other place only , and not otlurwise or tlitwhen.” And in an ac- 
Place. tion against the acceptor the omission of these words now prevents the bill 
from being deemed necessarily payable at the particular place, although io 
tbe body of it tbe drawer requested the drawee to pay there(i). And tbe 
£ # 294 ] omission to present a bill so drawn or accepted # without those special words, 
precludes the necessity for a presentment at the banker’s, and this although 
tbe acceptor has really been prejudiced by the neglect(m). But where a 
bill is drawn payable at a particular place specified in the body of the bill, 
and the action is against the drawer , a presentment there is still necessary (»). 
Nor is it necessary, in order to constitute a special acceptance, that die 
word 44 only” should be introduced ; if a bill be accepted payable at a par- 
ticular place, 44 and not elsewhere this is a special acceptance(o). 

And where a bill has been accepted payable at the house of S. P. and S. 
and be so declared upon, it is not necessary to aver a presentment to tbe 
acceptor himself, or to S. P. and S., the averment and proof of a presentment 
at such house suffices(p). So that notwithstanding the terms of the act, an 
acceptance payable at a particular place has some effect given to it(j). 


(t) 1 & 2 Geo. 4, c. 78, colled Sergeant On- 
slow's Act Per Best, C. J. in Selby r. Eden, 

3 Bing. 613; 11 Moore, 511, (Chit. j. 1297). 

(k) Ante , 152. 

(/) Fayle r Bird, 6 B. & C. 531; 9 Dow. 
& By. 639, (Chit. j. 1239); 2 Cor. & P.303, 
and Addenda, ix. 8. C.; Turner r. Hayden, 

4 B. & C. 1; Ry. & Moo. 215, (Chit. j. 1246). 
In this case the plaintiff, who was the drawer > 
in the body of the bill, requested the defendant 
to pay to his order in London , and the defeud- 
ant accepted the bill payable at W. Metcalf, 
Esq. Coal Exchange, London, and the decla- 
ration averred presentment there. The plaintiff 
failed in proving any presentment, und was 
thereupon nonsuited, and it was contended, that 
os the bill was by the act of the drawer made 
payable in London, the statute 1 & 2 Geo. 4, 
c. 78, did not excuse the want of such present- 
ment; but the court, on the authority of the 
cose of Selby v. Eden, 3 Bing. 611; 11 Moore, 
611, (Chit. j. 1297); held, that the circum- 
stance of the drawer having himself made the 
bill payable at a particular place, made no dif- 
ference, aa the statute declared that all accep- 
tance * should be deemed general acceptances, 
unless the particular words mentioned in the 
statute were incorporated in the acceptance. 

Lord Tenterden, C. J.— “ 1 should certainly 
have entertained some doubt whether this case 
fell within tbe statute 1 & 2 Geo, 4, c. 78, had 


it not been for the authority cited on behalf of 
the plaintiff. It appears that the Court of Com- 
mon Pleas, in Selhv r. Men, supra , have de- 
cided, that the act embraces every bill payable 
jst a banker's or other place, and that there if 
no distinction between the case where tbe bill 
is rendered so payable by the language of the 
drawer, und the case where it is rendered to 
payable by the language of the acceptor. It i* 
of great importance that there should be an uni- 
formity of decision in the different Court* of 
Westminster llall upon all questions, but par- 
ticularly upon questions affecting negotiable in- 
struments of this description. Upon tbe autho- 
rity of that case, therefore, wo are of opinion 
that the rule for entering a verdict forthe plain* 
tiff should be made absolute." Rule absolute. 
Aliter s if action ogainst draxoer ; Gibb v. Ma- 
ther, 8 Bing. 214, infra, note (n). 

(»i) Turner r. Harden, 4 Bar. & Cres. 1; 
Ryan & Moo. 215; 6* Dow. & Ry. 5, (Chit. j. 
1246); ante , 153, note (f). 

(n) Gibb v. Mather, 8 Bing. 214; ante, 152, 
note (a), and post, Ch. IX. s. I Presentment 

(o) diggers v. Nkholls, Bail Court, H. T. 
1839; 3 Jurist, 34. 

( p) Hawkey v. Borwick, 1 Younge & J. 
376; 4 Bing. 135; 12 Moore, 479, (Chit j. 
1333). See post , Part II. Ch. II. s. iv. Of th* 
Declaration . 

(<?) Id. ibid. 
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And though an acceptance payable at a particular place is not obligatory on n. Of A+- 
the holder to present there, and* it may be made to the drawee at any other ceptaneen 
place, unless the special words are inserted, yet a presentment at the place 5thly, 

. will always suffice and be proper (r). And where a bill was accepted paya- 
ble at No. 18, Bishopsgate Street, and the acceptor died before it became Xccept- 
due, it was held sufficient, in an action against the drawer, to prove present- ances. 
ment at the specided place, and that it was not necessary to show a present- 
ment at the house of the deceased’s representative (s). 

With respect to acceptances of inland bills made in England or Ireland, ' Vl ?at 
any writing of the drawee upon the bill which evinces a consent to comply word* 
with the request of the drawer will constitute an acceptance. Thus the amount to 
word 44 accepted, ” “seen(f),” 44 presented the # day ofthe raontli(v), an accept- 
or a direction to a third person to pay the bill(ar), written thereon, (or before ^land** 
the 1 & 2 Geo. 4, c. 78, on any other paper relating to the transaction (y), Bill, 
will amount to an acceptance. So, since that act, any words intended as [ *295 ] 
an acceptance, written on the bill by the drawee, may amount to a valid ac- 
ceptance, though not subscribed by or with the name of the drawee (r). 

And though the bill be not addressed to any person, yet if defendant write 
across it, 44 accepted, C. N.” he will be liable as acceptor(a); nor, indeed, 
as we have just seen, was it necessary before the act, that the acceptance of 
inland bills should be in writing(6). 

An acceptance may also as to foreign bills (except those drawn on 
France, where a written signed acceptance is required (c)), be implied as 
well as expressed; and it is said that it may be inferred from the drawee’s tance of 
keeping ihe bill a great length of time, or by any other act which gives ere- jPjT 61 ** 
dit to the bill, and induces the holder not to protest it: or is intended as a B * 
surprise upon him, and to induce him to consider the bill as accepted (d). 

( r ) Ante , 152, note (s). exchange. The question was as to the validity 

(*) Philpott v. Bryant, 3 Car. & P. 244; 4 of the acceptance. The bill was drawn in 
Bing. 717; l M. & P. 754, (Chit. j. 18S7), New England, and remitted to the plaintiff’* 
but on a different point. correspondents in London, together with an- 

( t ) Poth. pi. 45. But see 1 Pardess. 391, other bill drawn upon the same account, both 

392. which were sent to the defendant for his ac~ 

(u) Anon. Comb. 401, (Chit. j. 193V Per crptnnce, who, in his letter acknowledging the 
Holt, C. J. If the drawee underwrites a bill receipt of them wrote thus, “ the two bills of 
“ presented such a day, or only the day of the exchange which you sent me, I will pay them, 
month,” it is such an acknowledgment of the in case the owners of the Queen Anne do not, 
bill as amounts to an acceptance, and this was and they living in Dublin, must first apply to 
declared by the jury to be the common practice; them. I hope to have their answer in a week or 
and see Vin. Abr. tit. Bills of Exchange , L. 4. ten days. I do not expect they will pay them, 

(v) See preceding note. but I judge it proper to take their answer be- 

(x) Moor v. Whitby, Bull. N. P. 270, (Chit, fore I do, which I request you will acquaint Mr. 

j. 3S1). A bill, drawn by Newton on the dc- Wilkinson with, and that he may rest satisfied 
fendant, was presented for acceptance; the de- with the payment.” The defendant insisted 
fendant wrote upon it, “ Mr. Jackson, please that this was only a conditional acceptance, to 
to pay this note, and charge it to Mr. Newton’s pay in case the owners of the Queen Anne did 
account. R. Whitby.” It was insisted that not. But Raymond, C. J. held the acceptance 
thin was no acceptance, but only a direction to an absolute one. See also Pillans r. Van Mis- 
Jackson to pay it oat of a particular fund, and rop, 3 Burr. 1663, (Chit. j. 372). 
if there were no such fund the money was not ( s ) Dufaur v. Oxenden, Mood. & M. 90. 

to be paid. Per cur . “ This is a direction to (a) Gray v. Milner, 3 Moore, 91; 8 Taunt. 

Jackson to pay the money, and it signifies not 739, (Chit. j. 1022, 1052) ; ante , 164, note (q), 
to what account it is to bo placed when paid; ( b ) Ante , 287, 288. 
that is a transaction between them only, and (c) Ante, 287, note (p) ; 289, note (•). 

this in clearly a sufficient acceptance.** Selw. (d) Clavey v. Dolbin, Hardw. 278, (Chit i 

9th edit. 326. 280) ; poet, 298, note (g ) ; Peach v. Kay, Bayl. 

(y) Wilkinson a. Lutwidge, Stra. 648, (Chit 4th edit 78; post, 298, note (A); Harvey r. 
j. 263). Drawer against aoceptor of a hill of Martin, 1 Campb. 425, (Chit j. 756); Fenian 

43 
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But it should seem that the mers detention of t * bill for an unreasonable 
time by the drawee will not amount to an acceptance (e), nor will the draw* 
ee’s disfiguring, cancelling, or destroying the bill(/), have the effect of an 
acceptance. 

And where abill was sent by the post to the drawee for acceptance, that 
having been the course between the holder and drawee, it was holden, that a 
neglect by the drawee to return it for ten or twelve days, whilst he was wait- 
ing to see whether the drawer would send him funds, was no acceptance(g), 
especially as he kept it at the instance of the drawer, on a promise from him 
of funds; and it appears to have been considered, that at most the neglect 
of the drawee had the effect of subjecting him to a special action on the 
case(fc). 

It has, indeed, been supposed that the drawee’s destroying a bill may 
amount to an implied acceptance(i); and in one case, two learned judges 
(Lord Ellenborough and liolroyd, J.) were of that opinion; but the other 
judges (Abbott, J. and Bayley, J.) thought that the destruction of the bill 

dey v. Glynn, l Campb. 426, (Chit j. 756); amounted to an acceptance. 

Poth. pi. 46; post % 296 1 note (m). See Scaocia de Commerciia et Cambio, folio 

Harvey v. Martin, 1 Campb. 425, (Chit j. 883, num. 335, who, in enumerating the differ- 
756). In an action by the payee and holder ent acceptances, mentions that which ii made 
of a bill against the defendant as acceptor, it tacite per receptionem et detention em litera- 
appeared that the bill was drawn in Guernsey, rum. See also Poth. Contrat de Change, part 
where the drawer and the plaintiff resided, on 1, chap. 3d, p. 39, who observes, that the or- 
defendant, who lived in Cornwall, dated 13th donnance having directed that an acceptance 
of March, 1805, at three months; that within a should he in irrutng, had rendered inadmini* 
fortnight after it was drawn, the plaintiff sent ble the acceptation facile resulting from the 
it to the defendant, desiring him to accept it, drawee’s having received and retained the bill, 
and remit to S. Dobree, the plaintiff ’s corres- In Thompson on Bills, 369, it is observed, “ It 
pondent in London. On 13th April, 1805, the has been decided in England that acceptance 
plaintiff, finding that the hill had not been sent is implied when the drawee not only detain* 
to S. Dobree, wrote to the defendant, request- the bill, but from the whole of his conduct leads 
ing him to accept and send it, stating , that the holder to believe that he considered if as 
though he considered the keeping of the bill as accepted and he adds, “This app«r» to 
tantamount to an acceptance , yet that it was have been the true ground of decision in Bar- 
not the same to him, as S. Dobree would not vey v. Martin, 1 Campb. 425, and not the 
give him credit for it until he received it accept- mere circumstance of the drawee having de- 
ed. The defendant, however, did not accept tained the bill.** 

the bill, or remit it, or give any notice of his (e) Mason r. BarfT, 2 B. & Al. 26, (Chit j. 
refusal so to do. On the 1st of June, the de- 1034). 

fendant signed a letter, admitting that he had (/) Jeune v. Ward, 1 Bar. St Aid. 653; 
kept the bill, though told by the plaintiff that 2 Stark. Rep. 326, (Chit. j. 1021, 1027). la 
he considered his doing so as tantamount to an Cox r. Troy, 5 B. & Aid. 474; 1 Dow. &Rv. 
acceptance, as he intended to have paid it, but 39, (Chit. j. 1129); the court held that tbs 
having no effects of the drawer’s refused to pay ; drawee might erase hit acceptance previous to 
and on the 4th of July, when the bill was pro- any communication of his having accepted the 
tested for non-payment, fie said he had neglect - bill. In France , the keeping a bill after twenty- 
td to write an acceptance up>on it , thinking it four hours may subject the party to damages, 
of no consequence , as he meant to pay it. but does not amount to an acceptance. Code 
Lord Ellenborough referred to a MS. case of de Commerce, No. 125; 2 Pardess. 396; 1 
Trimmer v. Oddy, (see 6 East, 200) in which Pardess. 383. 

Lord Kenvon expressed on opinion that a mero (^) Mason and others r. BarfT, 2 Bar. & Aid. 
keeping of a bill was an acceptance, aud said 26, (Chit. j. 1034). 

he inclined to entertain the same opinion, but (h) Id. ibid. And see 1 Pardess. 383; Code 
should leave that question to the jury on the de Commerce, No. 125; 2 Pardess. 396. In 
custom, tiibbs, however, for the defendant, Thompson on Bills, 369, it is thus observed, 
admitting that he could not answer the case, a “It has been decided in England, that acceptance 
verdict was found for the plaintiff. And on is implied when the drawee not only detains 
an application to Lord Ellenborough to certify the bill, but f rom the whole of his conduct leads 
for a special jury, his lordship refused, saying, the holder to believe that the drawee considered 
that this was a clear case, hut that if it had not it as accepted ” and that this is the true ground 
been attended with such strong admissions oo of decision in Harvey v. Martin, 1 Campb. 425, 
the part of the defendant, but had been a mere (Chit. j. 756) ; and not the mere circumstance 
case of a hill kept by the drawer, he should of the drawee having detained the bilk 
hgve thought it a fit case for a special jury to (<) Bayl. 5th edit. 192. 
decide whether such detention of the bill 


Digitized by 


Google 



CHAP. Til.] 


or BILL* or EXCHANGE. 


296a 




S 2 


fyt* 

-1/ 

- * 


>? 




, > 


\ ‘‘ 


/ 


was no acceptance, and a doubt wa9 expressed by the litter, whether in any n. Of Ac- 
con destruction would do more than subject the party to an action of tro- copunce*. 
ver(fc). And it has been decided, that if there has been a refusal to accept, 5tW 
and the bolder submit to that refusal, but omit taking the bill away, a subse~ Form and 
quent destruction of it by the drawee is not necessarily an acceptance (Z); Effect o( 
and indeed it seems singular that it should ever have been supposed that the 
tortious act of destroying a bill, which is calculated to defeat the remedy on 
the bill, should have been deemed evidence of a contract on the part of the 
drawee to pay the bill to the holder . 

By the usage of trade in London, a check may be retained by a banker, 
on whom it was drawn, till five oclock in the afternoon of the day on which 
it is presented for payment, and then returned, though it has been previously 
cancelled by mistake (m). And constructive acceptances * ought to be watch- [ # 297 ] 
ed with the utmost care, for when a party puts his name on a bill, he knows 
what he does, and that he thereby enters into a contract: but it is laying down 
a very loose and dangerous rule when any degree of latitude is given to these 
cases of constructive acceptances. The cases which have been determined 
in favour of these constructive acceptances have all been decided upon very 
special circumstances (n). As far as respects inland bills drawn after the 

1st August, 1821, these constructive acceptances have been [put an end to 
by the 1 & 2 Geo. 4, c. 78, requiring the acceptance to be in writing on 
the bill itself ( 0 ). It is not, however, necessary since this act, in a declaration 
against the acceptor of an inland bill, to aver that it was in writing(p). 

A verbal or written promise to accept, at a future period, a foreign bid Promise u> 
already drawn, or that a bill then drawn shall meet due honour^), or shall be accept 
accepted, or certainly paid when due(r), amounts to an absolute acceptance; 
and a promise of the same nature, as for instance, “ leave the bill and I will 
accept it($),” and it be proved that the bill was sent or left accordingly^), 


(k) Jeune v. Ward, 1 Bar. & Aid. 653; 2 (s) Bui N. P. 270; Molloy, B. 2, c. 10, .. 

Stark. Rep. 326, (Chit. j. 1021, 1027). 20; Mar. 17, acc.; Pierson v. Dunlop, Cowp. 

(/) Id. ibid, 573, (Chit. j. 392). Semb. contra , and quart * 

(oi) Feruandey v. Glynn, l Cumpb. 426, if this answer would amount to an acceptance, 
in notes, (Chit. j. 756); plaintiff paid into the if given within the twenty-four hours which the 
house of Vere and Co. a check on the defen- drawee usually has to accept the bill, 
daut’s house. Vere’s clerk took it to the clear- Bui. N. P. 270. A small matter amount* 1 6 
iug-house to be paid, and put it into the defend- an acceptance, as saying, “ leave the bill with 
ant’s drawer. Vere’s clerk received it bock m3 and I will accept it,” for it is giving a credit 
before five cancelled, with a memorandum writ- to the bill and hindering the protest, 
ten under it, “ cancelled by mistake.” The Lord Ellenborough, in Clarke r. Cock, 4 East, 
course was proved to be for the clerks to take 69, (Chit. j. 676), said, “ It has been laid dowit 
the checks from the drawers, and send them in so many cases, thut a promise that a bill when 
to the respective bankers, and those which they due shall meet with due honour , amounts to an 
will not pay are retarned before five o’clock, acceptance, and that without sending it for a 
Lord Ellenborough held that notwithstanding formal acceptance in writing, that it would be 
the cancelling, the defendant had till five o’clock wasting words to refer to books on the subject.” 
to return the check; and having so returned it, Lord Ellenborough, in delivering judgment in 
it amounted to a refusal to pay. And see No- Wynne r. Raikes, 5 Eost, 521, (Chit. j. 700), 
velli v. Rossi, 2 B- & Ad. 757, as to cancelling said, “ A promise to accept an existing bill is an 
an acceptance , post , 309, note (/). Bee also acceptance. A promise to pay it is also an ae- 
Tnrner r. Mead, 1 Stra. 416, (Chit. j. 248); ceptancp. A promise therefore to do theoneor 
Wilkinson v . Johnston, 5 D. & R. 403; 3 Bar. the other, i. e to accept or certainly pay, can- 
& Ores. 428, (Chit. j. 1231), where indorse- not be less than an acceptance.” 
ments were cancelled, an /«, 243, notes (x) ( y ). (/) Anderson Hick, 3 Compb. 179, (Chit 

And see further as to checks, posi % Ch. XI. j. S55). A bill drawn upon the defendants was 

(n) Mason v . BnrfT, 2 B. & Al. 35, 36, returned unaccepted, but one of the defendants 

(Chit. j. 1034). afterwards told the plaintiff, “ if be would send 

(o) See ante, 287, 288. it (the bill) to the counting-house again, he 

(p) Chalie t>. Belshaw, 6 Bing. 529; 4 would give directions for its being accepted. ” 

Moore & P. 275, (Chit. j. 1498). The plaintiff contended that this promise amount- 

(q) Clarke v. Cock, 4 East, 69, 70, (Chit, ed to an acceptance; but could not prove that 

j. 676). the bill was sent back to the defendant’s count- 

(r) Wynne v. Raikes, 5 East, 514, (Chit.j. ing-house. Lord Ellenborough said, “This was 

700) ; Ex parte Dyer, 6 Ves. 9. only a conditional promise to accept, and coold 
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n. Of Ac- w iU a i« 0 amount to a complete and absolute acceptance, in the hands of a 
•ept&nces. £ ona ^y e holder, although the drawee had no consideration for the pro- 
athly, mise(ti). So a letter promising that a bill already drawn shall be paid, will 
Fotm and operate as an acceptance, although the letter be not received until after the 
Effects kjjj ^ become ( i lie ^ anc i although no person has been induced by such pro* 
mise to take the bill(x). Where the drawee of a bill, on account of a cargo 
consigned to him, says it will not be accepted till the ship with the wheat 
arrives, upon arrival it is an absolute acceptance (y). So a verbal promise 
to accept, though the party expressly defer a written acceptance, yet where 
lie says, u leave the bill and I will accept it,” is a complete acceptance^); 

[•298 J and a verbal promise to accept a returned bill when it shall come back, *is 
binding if it be returned(a). But as we have already seen (6), a promise to 
accept a non-existing bill is not an acceptance, although the party may be 
sued specially for the breach of his engagement by the drawer, or person to 
whom it was made, upon adequate considers tion(c). 

A promise to accept in future, made on an executory consideration, will 
not bind, while the consideration remains executory , unless it influence some 
person to take or to retain the bill(d); and in all cases, if the promise to ac- 
cept in future be obtained from the drawee by any fraud or misrepresentation, 
it will not bind him, unless it be in the hands of a bond fide holder(e). 

To constitute an acceptance there must be some circumstance from whence 
it may be inferred that the drawee imagined he had induced the holder to 
consider the bill as accepted (/), and the whole of the circumstances must 
be taken together, and there must be evidence of a contract to charge a par- 
ty as acceptor^) . Therefore an express refusal to accept, as, u 1 will not 
accept the bill(/i);” or an answer given by the drawee when the bill is called 


not operate as an acceptance till the bill was 
sent back to the counting-house plaintiff non- 
suited. See also Cox v. Coleman, cited R. T. 
Hardw. 74; 1 Atk. 611. 

(u) Pillans v. Van Mierop, 3 Burr. 1669, 
(Chit. j. 372). 

(x) Wynne v. Raikes, 5 East, 514, (Chit. j. 
700); ante , 2S6, notes (<i) and (e). And ante , 
290. 

( y ) Miln v. Prest, 4 Campb. 393, (Chit. j. 
961); ante, 2S5, note (x), and post , 302, n.(/). 

( 2 ) Molloy, B 2, c. 10, s. 20. 

(a) Cox tJ. Coleman, ante , 289, notc(y). 
And Anderson t\ Hick, 3 Campb. 179; ante , 
297, note (0- 

( b ) Ante , 284, note(p); 1 Pardess. 395 to 
889. 

(c) Smith r. Brown, 2 Marsh. 41 ; ante , 294, 
285. 

( d ) Pillans r. Van Mierop, 3 Burr. 1669, 
(Chit. j. 372); and see Clarke v. Cock, 4 East, 
70, (Chit. j. 676); Wynne r. Raikes, 5 East, 
521; Holt, C. N. P. 183, (Chit. j. 700). In 
Pillans u. Mierop, 3 Burr. 1660, Lord Mansfield 
gays, “ it was argued at the trial that this im- 
ported to be a credit given to Pillans and Rose, 
in prospect of a future credit to be given by them 
to White, and that this credit might well be 
countermanded before the advancement of any 
money, and this is so.” 

(e) Pillans v. Van Mierop, 3 Burr. 1669, 
(Chit. j. 372). 

(f) Ante, 295, note (d ) ; Bentinck r. Dor- 
rien, 6 East, 201, (Chit. j. 712) ; post , 309, 
not* (*)• 


(g) Per Lord Ilardwicke, in Clavey t' Dol- 
bin, Hardw. 278, (Chit. j. 280). Action upon 
an inland bill of exchange aguinst the acceptor, 
and the evidence of an acceptance was this;— 
the bill having been presented for acceptance, 
and refused by the drawee, because he had no 
effects, was returned into the country, and a lit- 
tle while afterwards, the bill being hazardous, 
plaintiff’s agent met the drawee and asked him 
if he could not help to secure him his debt, and 
he said he would if he could, for ho had now 
some effects in his hands; whereupon the agent 
immediately wrote for the bill, and presented it 
to the drawee, who bid him leave the bill and 
he would examine into it, and it was left with 
him eight or ten days, and then the agent called 
again, and the drawee offered to let him sell 
some of the effects and pay himself, which the 
agent refused, and thereupon this action was 
brought ; aud per Lord Hardwicke, “ Indeed, 
it has been adjudged, that a parol acceptance 
will be good, and possibly leaving the bill ten 
days with the drawee, might of itself be such a 
consent as to amount to an acceptance. Bat 
this is not so, for you must take the whole to- 
gether, and thero must be evidence of a contract 
to charge the acceptor, whereas it is otherwise 
upon this evidence.” Rees v. Warwick, 2 B. 
& Al. 113; 2 Stark. 411, (Chit- j. 1039); »»- 
fra, note (o). 

(A) Peach v . Kay, Bay 1. 4th edit. 78, infra, 
acc.; Lumley v. Palmer, Hardw. 76, in notes, 
(Chit. j. 275), (where a written refusal is said 
to amount to an acceptance) contra . 

Lumley r. Palmer, Hardw. 71, note, (Chit. 
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for, u there is your bill, it is all right (i) ;” cannot be construed into an acceptance 
unless accompanied by expressions intended to deceive the holder, and to 
induce him to consider it as an acceptance^) . And where the drawee, after 
a refusal to accept, on the ground that he had no effects, promised to at- 
tempt to procure payment for the holder, because he had just received some 
effects; on which the bill was presented to him, and he desired the holder 
to leave it, and said that he would examine into it; whereupon the hill was 
left with him eight or ten days, and was then called for, on which the 
♦drawee offered to let the holder sell some of the effects, and pay himself; 
this conduct was holden not to amount to an acceptance(Z). So it has been 
determined, that if the drawee of a bill say he cannot accept it without fur- 
ther direction from I. S., and I. S. afterwards desire him to accept and 
draw upon A. B. for the amount, the mere drawing a bill upon A. B. will 
not amount to an absolute acceptance, nor can become such before the bill 
upon A. B. is accepted (m). And where the drawee of a bill, on present- 
ment for payment, said, u this bill will be paid, but we cannot allow you for 
a duplicate protest,” and the holder refused to receive payment without the 
charges of such protest, this was held not to amount to an acceptance (n). 
So where a drawer of a bill wrote to the drawee, stating, that he had valued 
on him for the amount, and added, u which please to honour;” to which the 
drawee answered, “the bill shall have attention;” it was held, that these 
words were ambiguous, and did not amount to an acceptance of the bill, in- 
asmuch as although an acceptance may be made by a letter to a drawer, still 
that can only be so where the terms of the letter do not admit of doubt(o)(l). 

j. 275). “ Underwriting or indorsing n bill tbui, the drawees revoked their offer to pay; held, 
I will not accept this bill, is held by the custom that they might well do so, for this did not 
of merchants to be a good acceptance,” but in amount to an acceptance of the bill by the 
Bayley on Bills, 4th edit. 78, it was stated that drawees. Lord Ellen borough said, “In this 
Lord Mansfield, in Peach v. Kay, Sittings after case the defendants had as it were commenced 
Trinity Term, 17S1, said, “ It was held by all the work of discharging the bill, and were up- 
tbe judges, that an express refusal to accept, on the very brink of paying it, when the sub- 
written on the bill, where the drawee apprised ject of the charge for the duplicate protest was 
the party who took it away, what he had writ- started, which caused them to hold their hand, 
ten, was no acceptance; but if the drawee had But at thia time neither of the parties were treat- 
intended it as a surprise upon the party, and to ing about accepting the bill, nor was it ever 
make him consider it as an acceptance, they mentioned or contemplated by them; all that 
seemed to think it might have been otherwise.” was thought of was the payment of the bill. If 
The case of the note, “ which I promise never therefore this, would enure as an acceptance, 
to pay,” may be assimilated, ante , 131. it would enure against the plain intent of tho 

(i) Powell v. Jones, 1 Esp. Rep. 17, (Chit, parties. It is undoubtedly true, that if a mer- 
j. 609). chant, upon being applied to for his acceptance, 

(Ar) Id. ibid. uses words which import a promise to pay the 

(/) Clavey v. Dolbin, Hardw. 279, (Chit. j. bill, this will amount to an acceptance; but it 
280); ante , 298, note (g); but see Harvey v. is not so where the words are used upon a dif- 
Martin, 1 Campb. 425, 426, (Chit. j. 756); ferent occasion, and with a different intent. 
ante, 296 in notes. Now in this case all that was ever contemplated 

( m ) Smith v. Nissen, 1 T. R. 269, (Chit j. was payment, and as to that the defendant says, 

486). if you will take the amount of the bill it shall 

( n ) Anderson v. Heath, 4 Maule & S. 803, be paid, but if you choose to insist on having 
(Chit. j. 986). Where the holders of a foreign the seventeen shillings , I will not pay it. Not 
bill of exchange, payable sixty days after sight, one word passes about acceptance; and tho 
presented it to the drawees for acceptance, which party unfortunately elected to stand upon his 
Doing refused, they protested it for non-accept- claim to the seventeen shillings, but for which 
ance. and afterwards, on the day it became due, he would have been paid.” And Le Blanc, J. 
presented it to the drawees for payment, mak- added, “That to nold this on acceptance, 
mg a charge for the expenses of protesting it; would be to hold it something never intended 
to which the drawees said, “this bill will be by the parties.” And per curiam, judgment 
paid, but we cannot allow you for a duplicate of nonsuit. 

protest.” And the holders refused to receive (o) Rees r. Warwick, 2 B. & Al. 118; 2 
payment, without the charges; and afterwards Stark. 411, (Chit. j. 1039). See post 821 (37). 


(1) ^ As to what amounts to an adoption of an acceptance, see Wilkinson e. Stoney, 1 Tebb 
& Sig. 609. Edwards, Ex parte, 5 Jurist, 706. } 
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II. of Ac- Where the drawee said, 44 if you will send your bill to our counting-house I 
cepunces. w j|i g} ve directions for its being accepted,” it was held not to amount to an 
6thly f acceptance unless the bill be sent(p). And in all cases when the undertak- 
Form and J n g j 9 doubtful, the drawee will be at liberty to rebut the presumption in fit- 
Effects your Q f an acce ptance; as where a bill was sent by post to the drawee for 
acceptance, and he entered it in his bill-book, wrote upon it the number of 
the entry, and kept it ten days, and on the tenth day minuted the day of the 
month on it and returned it, saying he could not accept it, it was adjudged 
that these circumstances did not constitute an acceptance, it being proved that 
it was the drawee’s practice to enter all his bills, whether he meant to accept 
them or noi(q). 

*When accepting a foreign bill, especially for a large amount, and without 
advice, it seems advisable and a proper precaution, to write, 44 accepted for 
the sum of £ — naming the sum in words and figures, so as the better to 
avoid the risk of alteration (r). 


[ *300 ] 


Condition- If the drawee of a bill be desirous not entirely to dishonour it, he may 
al t partial, raa k e such an acceptance as will subject him to the payment of the money 
Accept- °nly ori a contingency, in which case the acceptance is called conditional^). 
ance. This is permitted (t), though we have seen that the bill cannot be drawn 
payable on a contingency (u). The holder is not bound to receive such an 
acceptance, but if he do receive it, he must observe its terms ( j)( 1). He 
should give immediate notice to the other parties to the bill of the nature of 
the acceptance oj)'ered(y), by which means they will not be discharged from 
liability to pay the bill, in case it should be returned. 


Conduct to 
be pursued 
by Holder, 
on offer of a 
conditional 
Accept- 
ance. 


It is clear that if the holder of a bill take a conditional acceptance, or an 
acceptance in any respect varying from the terms of the bill, he ought to 
give immediate notice to all the parties, and if he omit to do so he discharges 


( p) Anderson v. Hick, 3 Campb. 179, (Chit, 
j. 855); Wynne r. Rakes, 5 East, 514; (Chit, 
j. 700); ante , 297; l Atk. 611. 

( q ) Powell r. Monnier, 1 Atk. 611, (Chit. j. 
283). A bill was sent by the post to the drawee 
for acceptance; he entered it in his bill-hook 
(which was his practice with all bills he receiv- 
ed, whether he intended to accept them or not) 
wrote upon it the number of the entry, and kept 
it ten days; on the tenth he wrote upon it the 
day of the month and returned it, saying he 
could not accept it. And per Lord llardwicke, 
“ It has been said to be the custom of mer- 
chants, that if a man underwrites any thing, be 
it what it may, it amounts to an acceptance; 
but if there w ere nothing more than this in the 
case, I should think it of little avail to charge 
the defendant;*’ but he decided that a letter 
the drawee had written amounted to an accept- 
ance. And see Mason r. Barlf, 2 B. & Al. 26, 
(Chit. j. 1034). 

(r) Ante, 292. 

(*) Selw. 9th edit. 327, 328; Milne r. Prest, 
Holt, C. N. P. 182; 4 Campb. 393, (Chit. j. 
961) ; Anderson t\ Hick, 3 Campb. 179, (Chit 
j. 855); Langston v. Corney, 4 Campb. 176, 


(Chit j. 930) ; Gammon r. Seliraoll, 5 Taunt 
341; 1 Marsh. 80, (Chit j. 904) ; Swan r. Cot 
1 Marsh. 176; 1 Pardess. 388, 395. 

(/) See Smith r. Abbott, Stra. 1162; Julian 
t\ Shobrooke, 2 Wils. 9, and other case 
301, 302 in notes. 

(u) Ante, 134. 

( x ) Per Bavley, J. in Sebag r. Abitbol, 4 
Maule & S. 466; l Stark. Rep. 79, (Chit. j. 942, 
947); and per Lord Ellenborough in Boehm?. 
Garcias, 1 Campb. 425, (Chit. j. 756); “Tbe 
plaintiff had a right to refuse thU acceptance- 
The drawee of a bill has no right to vary the 
acceptance from the terms of the bill, nnle» 
they be unambiguously and unequivocally tbe 
the same;’* ante , 287; 1 Pardessus, 394, 395. 

Gammon v. Schmoll, 5 Taunt. 353; 1 Marsh. 
80, (Chit j. 904). Per curiam. A man® 
not bound to receive a limited and qualified ac- 
ceptance; he may refuse it and resort to the 
drawer; but if he does receive h, he most con- 
form to the terms of it See also Parker r. 
Gordon, 7 East, 387, (Chit. j. 727). 

(y) Per Bavley, J. in Sebag r. Abitbol, 4 
Maule & S. 466; 1 Stark. 79, (Chit j. 942, 
947). 


( 1 ) Trustees of a company accept a bill to be paid when in funds of the Company. The 
drawer is not liable until they are in funds and demand has been made and notice given. An- 
drews et al. t\ Baggs et al., 1 Minor** Alabama Rep. 173. 
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them(*)(l). And it should seem, that the holder ought, in all cases, (ex- II. Of Ac- 
cepting perhaps in the instance of an offer to accept absolutely for part o/ ce P tailcea - 
the amount ), to communicate to all the parties the drawee’s offer, and 06- gthly, 
tain their consent before he agrees to take a conditional or varying accept- Form and 
ance, or he may discharge them from liability. There does not appear to Eff ec £°£ 
be any direct reported decision to this effect, but it should seem that a hold- ance*! 
er cannot assent to the acceptor imposing, by his varying acceptance, dif- 
ferent terms on the drawer or indorsers and yet hold them liable according to 
the terms of the bill. In Scotland, if the holder suffer the acceptance to be 
qualified, if, for instance, he consent to prolong the day of payment, or to 
take a conditional acceptance, such as “ if provisions come to hand betwixt 

the day of and the day of or, u if goods 

or bills in hand raise the sum,” it imports his consent, so as to preclude him 
from protesting for non-acceptance, but by such prolongation of the time 
of payment the drawer cannot be affected if he have not given his consent to 
it, and therefore, it is laid down in Scotland, that the holder loses his re- 
source upon him, in the event of the acceptor’s failure before the bill be- 
comes due(a). So, before the 1 & 2 Geo. 4, # c. 78, as to the receiving an r #3 qj t 
acceptance payable at a particular place, some judges held, that if a bill be L 
drawn by a person resident in a town on another person resident in the same 
town, and payable generally, a holder could not, without the drawer’s con- 
sent, receive an acceptance payable at a distant place, because, though it 
might not have the effect of prolonging the time ol payment, yet it cast upon 
the drawer and indorser, if the bill were returned to and taken up by him, 
an additional burthen of proving a presentment at the particular place, and also 
prolonged by at least a day the receipt of the notice of dishonour(6). And 
it has been suggested, that since the above act, if an acceptance be offered, 
payable at a particular place, and adding the words, <l and not otherwise, 
nor elsewhere,” the holder must not receive it without the previous consent 
of the drawer, though, without the addition of these words, an acceptance 
since that act, payable at a named place, may be taken without that precau- 
tion, because it imposes no new burthen on any party (c). It should seem, 
however, that an offer of an absolute acceptance for a part may be taken 
without previous consent, but as to the residue, immediate notice of the par- 
tial non-acceptance should be given. 

On the offer of a conditional or varying acceptance, if the holder resolve 
to reject it altogether, he may protest generally, or give general notice of 
non-acceptance; but if he is willing to accept the offer, he should then give 
notice of its exact terms to all the parties, and state his readiness to accept 
the offer if they will respectively consent. A general or unqualified protest 
or notice of non-acceptance would, in such a case, evince that the holder did 
not acquiesce in the offer, and preclude him from afterwards availing himself 


( z ) Id. ibid.; Paton v. Winter, 1 Taunt. 
422, (Chit. j. 763); Mar. 17, 18, 68, 85, 86; 
Poth. pi. 48; Beawes, pi. 221; Kyd, 138; 
Roscoo, 187, 188; Bayl. 5th ed. 253. 

{a) Glen. 2d. edit. 115, citing Poth. n. 49; 
Boucher, n. 1048. And see Onthwaite v. Lunt- 


ley, 4 Campb. ISO, (Chit. j. 932) ; ante , 188, 

note (d). 

( b ) Rowe v. Young, 2 Brod. & B. 166; 2 
Bligh, Rep. 391, (Chit. j. 10S4). 

(c) Roscoe, 392. 


(1) ^ A conditional or restricted acceptance by the drawee does not destroy the liability of 
the drawer to the holder, if it be drawn as payable abeolutely and in money. Neither will a di- 
rection of the drawer to the drawee to charge the bill to a particular account between them, or to 
a particular fund, vitiate the bill, as regard* the liability of the drawer to the holder. Knox v. 
Reeside, 1 Mile*, 294. ^ 
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[PA1T I. 


IL Of Ac- of it(d) ; but not if he was not aware of the acceptance when he caused the 
ceptancea. jjjjj to b e no t e d or protested for non-acceptance(e). 
ethlj, Any act which evinces an intention not to be bound, unless upon a certain 

Form and event, is a conditional acceptance. Thus an acceptance by the drawee of a 
Effect of kjjj^ lo p a y^ u as remitted for (/);” or, “ on account of the ship Thetis, 
anew. when in cash for the said vessel’s cargo(g) or a promise to accept a re- 
turned bill, u when it shall come back(/i),” *or to accept u as soon as he 
CoadV** should sell such goods(i) (1) ;” or an answer “ that the bill would not be 
Honal Ac- accepted till a navy bill was paid(/c); n or “ until the ship with the wheat ar- 
cept&nce. rived(Z) or u that he (the drawee) would have accepted the bills if he had 
[ *302] h a d funds (meaning the fund on account of which the bills were drawn); that 
he had not been able to obtain those funds from France; but thatwhen he did 
obtain them he would pay the bills(m);” or that the drawer had consigned a 
ship and cargo to him (the drawee) and another person at Bristol, but that 


( d ) Sproat v. Matthews, 1 T. R. 182, (Chit. 
j.4S3); Bentinck v. Dorrien, 6 Blast, 200; 2 
Smith, S37, (Chit. j. 712); 1 Pardess. 394, 
395. 

Sproat r. Matthews, 1 T. R. 182, (Chit j. 
433). The drawee of a bill of exchange, 
when a bill was presented to him for accept- 
ance, said, that a ship was consigned to him 
and a person in Bristol, and that till he should 
know to which port tho ship would come, he 
could not accept; but afterwards slid, that the 
bill would be paid though the ship should be 
lost; the plaintiff noted the bill for non-accept- 
ance. The ship did afterwards arrive, and the 
defendant disposed of the cargo, and ia an ac- 
tion against the defendant as acceptor, Buller, 
J. held, that the acceptance was conditional on- 
ly, and that the noting showed that the plaintiff 
did not choose to take it, and directed a non- 
suit, and upon a rule to show cause why there 
should not be a new trial, tho court discharged 
the rule. 

(e) Fairlie r. Herring, 3 Bing. 625; 11 
Moore, 520, (Chit. j. 1300); ante, 290, 291, 
in notes. 

(f) Banbury r. Lissett/Stra. 1212, ( Chit. j. 
310). The drawee accepted a hill “/or LfV 
sett and Gollcy , of Leghorn , to pay as remit- 
ted from thence , at usance ;’* and it was object- 
ed in an action against him, that there wns no 
evidence to show he had a remittance, and that 
his acceptance was conditional only. Lee, C. 
J. declared he so understood it, but he left it to 
the jury, and they found for the defendant up- 
on another point and gave no opinion upon this. 

(g) Julian v. Shobrooke, 2 Wils. 9, (Chit. j. 
837). The defendant accepted a bill to pay 
token in cash for the cargo of the ship Thetis ; 
and on being sued, moved in arrest of judg- 


ment, that a conditional acceptance was not 
good , but the court held otherwise, aad over- 
ruled the objection. 

(/i) Cox r. Coleman, cited in Lumley e. 
Palmer, Hardw. 74, (Chit j 274); ante, 298, 
note ( h ). 

(i) Smith v. Abbott, Stra. 1152; Anoo. 12 
Mod. 477. 

Smith v. Abbott, Stra. 1152, (Chit j. 294). 
The defendant accepted a bill, “ to pay wfce* 
goods consigned to him were sold.*' He sold 
the goods, and on being sued upon his accept- 
ance, in arrest of judgment, it was urged that 
it was not binding, because it was conditional; 
but the court, on consideration, held that though 
the plaintiff might have refused to take it, and 
have protested the bill, yet as he did taka it, it 
was binding on the defendant. 

(/c) Pierson v. Dunlop, Cowp. 571, (Chv. 
j. 392). An answer “ that the bill wonld not 
be accepted till a navy bill was paid,” wai 
held a conditional acceptance, to pay when the 
navy bill should be discharged; and see Miln 
r. Prest, 4 Campb. 393, next note; and Men- 
dizabel c. Machado, 3 Mooro &, S. 841; infra, 
note (m). 

(/) Miln r. Prest, 4 Camp. 393, Holt, C. N. 
P. 181,8. C. (Chit j. 951); ante, 297, note 
(y). Gibbs, C. J. said, “ If the jury are of 
opinion that the answer given by the defendant, 
according to the use of language in commercial 
dealings, imported a promise to accept the bill 
on the arrival of the cargo, 1 am of opinion 
that the cargo having arrived, the defendant ii 
now liable as acceptor.* * 

(m) Mendizabel v. Machado, S Moore &S. 
841; 6 Car. & P. 218, 9. C. In this case the 
defendant having received the funds was bold 
liable as acceptor. 


(1) Where a bill was drawn on the defendant who had received goods of the drawer, for sale, 
on consignment, refused acceptance; bat on presentment, said, ‘that if the goods were soW 
when the bill became due, he would pay it,* of which, doe notice was given to the drawer; ted 
before the bill became due, and before the goods were sold, they were attached in the baods of 
the consignee by the creditors of the drawer; it was held, that the defendant was not bound by 
this conditional undertaking. Brown & Co. v. Colt, 1 M’Cord, 408. 8ee Schiramelpennick a* 
Bayard, 1 Peters, 264. 

ff the holder of a bill of exchange, who is entitled to an ahsolnte acceptance, takes a special 
and conditional one, he cannot resort to the drawer but upon failure of the drawee to pay aeoord- 
jng to the terms of such limited and conditional acceptance, Campbell v. Petti will, 7 Grees- 

Bf’ sRoplW 
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as he could not then tell whether the ship would arrive at London or at Bris- II. Of Ac- 
tol, he could not accept at that time(n);” or to pay if a certain house should ce P lfl nces. 
be given up to the drawee before a named day(o); have respectively been sthlv, 
holden to he conditional acceptances, and not to render the accepter Table Form «nd 
to the payment of the bill until the contingency lias taken place(p). But an W ect ?J 
answer by the drawee, that he would pay if another person would not, was con- once J. * 
strued to amount to an absolute acceptance, it appearing that the drawee held 
himself liable at all events, and that from other circumstances it was not in- 
tended as a conditional acceptance(^). And until the case of Rowe v. 

Young, and the statute 1 & 2 Geo. 4, c. 73, it was not settled whether the 
drawee, by accepting the bill payable at a particular place, qualified his gen- 
eral liability, so as to render it necessary to present the bill for payment at 
that place(r). A conditional acceptance becomes as binding as an absolute 
one, when the event lias happened on which the drawee undertook to pay the 
bill(s). But it must nevertheless be declared on specially, with an averment 
that the condition has been performed (0(1). 

With respect to the mode of annexing the condition, it is observed, that if a 
man intend to make a conditional acceptance, and accept in writing, he should 
be careful to express in such written acceptance the condition he may think 
proper to annex; for if the acceptance be in writing, but the condition be 
not, be will not be at liberty to avail himself of it against any subsequent 
party, if either such party, or any intermediate one between him and the 
person to whom the acceptance # vvas given, took the bill without notice of [ *303] 
the condition, and gave a valuable consideration for it; and at all events, the 
onus of proving such condition will lie upon the acceptor(u) . If, how r ever, 
the terms of the acceptance be ambiguous, parol evidence may be resorted 
to in order to explain them(x). And where an executrix gave an accept- 
ance for a debt due from her testator, and at the same time took a written 
engagement on another paper from the drawer to renew the bill from time to 
time until sufficient effects were received from the estate; this was held a suffi- 
cient qualification of the acceptance(y). 


A partial acceptance varies from the tenor of the bill, as where it is made What* 

to pay part of the sum for which the bill is drawn (*), or to pay at a different P arf \ nl or 
1 L J varying 

Accept - 

(i) Langston r. Corney, 4 Campb. 176, ance. 
('Chit. j. 930); Swan v. Cox, 1 Marsh. 176; 

Ralli r. Sarell, Dow. & Ry. N. P. C. 33. 

(w) Clark r. Cock, 4 East, 73, (Chit. j. 676) ; 

Knines v Sir Robert Knightly, Skin. 54; Tho- 


(n) Sproat v. Matthews, 1 T. R. 132; ante, 
301, note (d). 

(o) Swan v. Cox, 1 Marsh. 177. 

(p) II. ibid.; Clarke v. Cock, 4 East, 73, 
(Chit. j. 676) 


( q ) Wilkinsou p. Lutwidge, Stra. 648, nmg v Bishop, llardw. 1,2, 3, (Chit, j 277, 

(Chit. j. 263). 278, 279); Mason r. Hunt, Dougl. 296, (Chit. 

(r) Gammon r. Schmoll, 6 Taunt. 344, (Ch. j. 403) ; Powerbank v. Monteiro, 4 Taunt 846, 
j* 904); 1 Marsh. 80, S C ; Sebag v. Abitbol, (Chit. j. 8S9). 

4 Maule & 8. 462; 1 Stark. 79, (Chit j. 942, (x) Swan r. Cox. 1 Marsh. J 79. 

947). See post, Ch. IX. s. i. as to Present- *(y) Bowerbank v. Monteiro, 4 Taunt. 144, 
went for Payment. (Chit. j. 889). 

(a) Banbury v. Lissett, Stra. 1212, (Chit, j ( 2 ) Wegerslofle v. Keene, 1 Stra. 214, (Chit. 
810); Lurnley v Palmer, Hardw. 74, (Chit. j. j. 244); Pelit r. Benson, Comb. 452, (Chit. j. 
275); Pierson 0 . Dunlop, Cowp. 571, (Chit. j. 204); Molloy, pi. 26; Mar. 68, S5; Potb. pi. 
892); 8proat r. Matthews, 1 T. R. 182, (Chit. 48; 1 Pardess. 398, 3S9. According to the 
j. 433); ante, 301, note ( d ); Miln r. Prest, last work, the holder cannot reject the offer of a 
Campb. 393; (Chit. j. 951;) Mendizabe! r. partial acceptance, but should receive it and 
Machado, 3 Moore & S. 841, in notes; Lewis protest for the residue of the amount of the bill, 
e. Orde, 1 (Silb. on Evid. by Loftl, 179. Wcgersloffc r. Keene, 1 Stra. 214. A for- 


(1) ^ A conditional or restricted acceptance by the drawee, does not destroy the liability of 
the drawer to the holder, if it be drawn as payable absolutely, and in money. Knox r. Reeaidt, 
1 Miles, 294. } 

44 
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lime(a), or place (h). An acceptance may also vary from the tenor, in the 
manner in which the acceptor undertakes to pay the bill(c); as for instance, 
part in money, and part in bills, or payable at banker’s, &c.; this also differs 
from a bill in its original formation, which we have seen must be for the pay- 
ment of money only(d). 

The liability which an acceptance imposes on the drawee maybe collect- 
ed from the preceding part of this Chapter, in which it has been shown, that 
an absolute acceptance is an engagement to pay according to the tenor of 
the bill(e); and a conditional or partial one, *to pay according to the tenor 
of the acceptance(/) : and a drawee having accepted a bill after a condition 
annexed thereto by the indorser is bound thereby, and should not pay the 
bill until the condition be performed (g) ( 1 ) . 

The acceptor is primarily and originally liable to pay the bill, and the 
drawer and indorsers are respectively liable in the nature of metier on 
his default: it will be found of the greatest importance to keep in view this 
distinction between their respective situations and liabilities (A) . But although 

eign bill for 127/. IS*. Ad. was drawn on the de- Sc h mol I, 5 Taunt. 344; 1 Marsh. 80, (Chit. j. 
fondant and he accepted it, to pay 100/. part 904) ; pos/, Ch. IX. s. i. Presentment for Pay 
thereof; he was sued upon this acceptance, ment — When necessary; Cowie r. Halsall, 4 
and on demurrer to the replication, insisted that B. & Al. 198, 199; 3 Stark. R. 36, (Chit.}, 
a partial acceptance was not good within the 1099); and per Lawrence, J. in Parker r. 
custom of merchants, but the court held other- Gordon, 7 East, 384, (Chit. j. 727), lo 1 
wise, and judgment was given for the plain- Pardess. 394, the reasons are stated why a 
tiff. holder may refuse an acceptance payable at 

(a) Molloy, 293. In Price r. Shute, as men- another place; and see ante, SOI, note (e). 
tioned in Molloy, B. 2, c. 10, s. 20, and as un- (c) Petit v. Benson, Comb. 452, (Chit j. 
derstood by Buiier, J. & bill drawn payable 1st 204). A bill was accepted to be paid half in 
January, was accepted to be paid 1st March, money and half in bills, and the cjuestioo wss, 
the holder struck out 1st March and put in 1st whether there could be a qualification of ante- 
January, and when it was due according to that ceptance, and it was proved by divers merchant! 
date, he presented it for payment, which the that there might, for that he might refuse the 
acceptor refused, whereupon the payee struck bill totally, and accept it in part, but that the 
out 1st January and restored 1st March, and re- holder was not bound to acquiesce in such as 
covered in an action brought on that acceptance ; acceptance, 
see also Bay I. 5th edit. 203; but in Paton v. ( d ) Ante, 132. 

Winter, l 'f aunt. 423, I^awrence, J, observed, (e) Poth. pi. 164; 1 Pardess. 342, 343; 
that in Master v. Miller three judges against Leftley v. Mills, 4 T. R. 174, (Chit j. 473.) 
Buller thought there must have been some mis- (/) Poth. pi. 115, 116, 117. 
take in Molloy’s account of that decision, or (g) Robertson v. Kensington, 4 Taunt 30, 
that the case was not law, and that Lord Ken- (Chit. j. 834); l Pardess. 399. 
you held the case not to conflict with Master t\ ( h ) See 1 Pardess. 399; per Lord Manafield.in 
Miller, because there the acceptance only was Heylyn r. Adamson, 2 Burr. 674, (Chit j. 349). 
altered, and there was no alteration of the bill “ There is this difference between the acceptor 
itself. See however as to the case of Paton v. and the others, that the acceptor, i s first liable.” 
Winter, ante , 189, note (t). Per Lord Mansfield, io Dingwall r. Dunster, 

Walker r. Atwood, 11 Mod. 190, (Chit. j. Dougl. 249, (Chit j. 401). 44 The acceptor * 
229). A hill dated 8th April, and no time fixed first liable, and the indorsers in the order in 
for payment, it was presented to defendant which they stand on the bill.” Per Lord El- 
18th April, and he accepted it, to puy Sth don, in Smith v. Knox, 8 Esp. Rep. 47, (Cbit- 
Septcmber, this being stated in declaration, de- j. 717). The acceptor of a bill is to be con- 
fendant demurred, and insisted that as no time sidon*d ns the principal fkblor. and the other 
was prescribed for the payment, the bill was parties ns svreties ouiy.” Per fchambre, J- 
payable at sight, and then a promise to pay in Clark r. Devlin, SB. & P. 366, (Chit j. 
two or three months after sight was not an ac- 6 7 4). 44 The acceptor was primarily liable on 

ceptance within the custom of merchants, but the bill to the plaintiff.” Per LordTenterden 
the court held it was an acceptance within the and Holroyd, J. in Pownal v. Ferrand, 6 B. & 
custom, and the demurrer was over-ruled. C. 442; 9 Dow. & Ry. 603, (Chit. j. 1327). 

(o) Sebng v. Abitbol, 4 Maule & S. 462; 1 44 The acceptor of a bill is considered a* the 

Stark. 79, (Chit. j. 942, 947); Gammon v. principal debtor, all the other parties to the 


(1) Wallace r. M‘ Cornell, 13 Pet. 136. The acceptor of a bill drawn on his letter of credit, 
and addressed to the payee or purchaser of the bill, is an absolute acceptor and not a guarantor 
Bank of 111. v. Sloo, 16 Louis. Rep. 539. )> 
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CHAP. VI!.] or BILLS OF EXCHANGE. 

lie is thus primarily liable, it seems reasonable to hold that be is not liable 
for his own debt, but for that of another; therefore, although he is primarily 
liable, yet it does not follow that in the origin of the transaction he was the 
primary debtor(i) ; or at least that he was antecedently a debtor(fc). And 
he is under no other implied contract or liability beyond that created by 
the acceptance itself; therefore he is not liable to pay re-exchange (/), or 
the costs of actions against other parties (ro); and since the late rule of 
court T. T. 1 Viet. 1838, he is at liberty to stay proceedings on pay- 
ment of the bill and of the costs of the action against himself only (a). It is 
upon this principle of primary liability that the action and proceedings in 
France are more direct, and less limited against an acceptor than against a 
drawer or indorser (o). 

If the acceptor omit to pay the bill, and any one of the indorsers be obliged 
to pay a part, he may sue the acceptor for the amount, as paid for his use in 
part discharge of his primary liability, and the acceptor will at the same time 
continue liable to another action of the holder to recover the rest of the mon- 
ey due upon the bill, though we have seen that a bill cannot be indorsed for 
a part, so as to subject the acceptor to two actions, (p). It is laid down by 
foreign ^writers, that after a bill has been once completely accepted, the [ 
drawee is liable, notwithstanding it be proved that the drawer had pre- 
viously become bankrupt, nor will deceit or fraud, unless practised by the 
party presenting for acceptance, constitute any defence for the acceptor(j). 

If the drawee accepted the bill without value, or for the accommodation 
of the plaintiffs, or one of them, he may resist the payment altogether(r); 
and he is at liberty to show that the acceptance was partly only for value, 
and as to residue for the accommodation of the plaintiff {s) . But when the 
bill is in the hands of a third person, who has given value for it, and who be- 
came the holder before it was due, the acceptance will in general be obliga- 
tory on the acceptor, though he received no consideration, and although the 
holder knew that circumstance (/) ( 1 ) ; because the very object of an accommo- 

bill are s a reties that the acceptor shall pay the (/) Napier r. Schneider, 12 East, 420, (Chit, 
bill if duly presented.” Per Best, C. J. in j. 790); and per Lord Tenterden, in Dawson 
Pbilpot v. Bryant, 4 Bing. 720; 1 Moore & P. v Morgan, 9 Bar. & C. 620, (Chit. j. 1440); 
754; 3 Carr. & P. 244, (Chit. j. 1387). and Woolsley r. Cruwford, 12 East, 420, (Chit. 

In one case Lord Ellenborough treated the j 798). 
drawer of an accommodation bill as the principal (m) Dawson r. Morgan, 9 Bar. & C. 61S, 
debtor, and the acceptor as a surety discharged (Chit. j. 1440); post. Part II. Ch. III. Sed 
by indulgence to the drawer, Laxton r. Peat, 2 qtuere if not liable to drawer for costs of action 
Campb. 445, (Chit. j. 773); and see l Pardess. against him. Stovin v. Taylor, 1 Nev. & Man. 

341; but that doctrine was over-ruled in Fentum 250, 251 ; post , Part II. Ch. VI, Sum recover - 
v. Pocock, 1 Marsh 16; 5 Taunt. 192, (Chit j. able — Expenses. 

896); where Mansfield, C. J. said, 44 Laxton e. (w) See further as to Motions to stay Pro - 

Peat is the first case in which it has ever been eeedings, post , Part II. Ch. III. 

supposed that the acceptor was not the first and ( o ) See 1 Pardess. 441, 442, 443. 

the last person compellable to pay the holder.” tp) Pownal v. Ferrand, 6 B. & C. 439; Ry. 

So in Yallop v. Ebers, 1 Bar. &, Adol. 703, & Mood. 407; 9 Dow. & Ry. 603, (Chit j. 

Lord Teaderden, C. J. said, 44 the doctrine in 1327). 

Laxton v. Peat, that an accommodation accept- ( q ) 1 Pardess. 401. 

or might be considered as a surety has been long (r) Sparrow »\ Chisman, 9 B. & C. 241; 4 

over-ruled.” Ex parte Young, 3 Ves. & B. 40. Man. & Ry. 206, (Chit. j. 1422), and other 

(») Per Lord Eldon, in Bishop r. Young, 2 cases, ante, 70, note (/); and see the reasons, 

Bos. & P. S3, (Chit. j. 621); and Priddy v. 1 Pardess. 465. 

Henbrev, 1 B. & C. 679; 3 Dow. & Ry. 165. (s) Darnell v. Williams, 2 Stark. R. 166, 

(Chit. j. 1179); and see Rowe r. Young, 2 (Chit, j 998); ante , 70, note (m); 1 Pardess. 

Bligh Rep. 391; 2 Brod. & B. 166, (C hit. j. 466. 

1084); ante, 292, 293. (/) Ante, 79,80; Simmonds r. Parminter, 

(k) Id. ibid.; ante , 292, 293. 1 Wils. 187, 188, (Chit j. 321); Vere r. Lew- 


( 1 ) An action for money bad and received may be maintained by the indorsee of a note against 
the maker, although the note was signed by the maker merely for the accommodation of the pay- 


304 

II. Of Ac- 
ceptances. 

6tbly, 
Liability 
of Accept- 
or. 


*305] 


Digitized by c.ooole 



305 


OP acceptance 


[part I. 


II. Of Ac- dation acceptance is to enable the party accommodated to obtain money of 
ceptances. credit from a third person, and therefore the want of consideration furnishes 
6thiy, no defence to one who has advanced money on the credit of the acceptor, 

Liability though he may have been defrauded by the drawer(ti). The judgment of 
<> r ccep - k or ^j £j t | on j n gmith v . Knox (x) states the law very clearly on this subject. 

He said, “ If a person gives a bill of exchange for a particular purpose, and 
that is known to the party who takes the bill; as if for example, to answer a 
particular demand, then the party taking the bill cannot apply it to a differ- 
ent purpose; but where a bill h given under no such restriction, but mere- 
ly for the accommodation of the drawer or payee, and that is sent iulo the 
world, it is no answer to an action on that bill, that the defendant accepted 
it for the accommodation of the drawer, and that that fact was known to the 
holder : in such case if the holder gave a bon ; iJide consideration lor it, he is 
entitled to recover the amount, though he had full knowledge of the trans- 
action;” and though the holder of a bill may have received it with full no- 
tice of its having been accepted for the accommodation of the party dealing 
with him, yet he may retain the same as a security for a subsequent balance, 
[ *30G ] the accommodation acceptor withdrew such bil!(y). But if a *bill 


is, 3 T R. 183, (Chit, j 453); Master v. Mil- 
ler, 4 T. R. 339, (Chit. j. 482, 490); Polh. 
pt. 118, 121; Mol toy, pi. 28, and Mallett v. 
Thompson, 5 Esp. R. 179, (Chit. j. 702); 
Smith v. Knox, 3 Esp. R. 46, (Chit. j. 617). 
Bee the reason in 1 Pardos*. 466. 

(u) hi. ibid.; ante, 80, 81; Ex parte Pres- 
cott, l Atk. 231, (Chit j. 333) ; Arden r. Wat- 
kins, 3 East, 325, (Chit. j. 667); Smith v. 
Knox, 3 Esp. R 46, (Chit. j. 617^; Hailey v. 
Lane, 2 Atk. 182, (Chit. j. 294); Darnell t. 
Williams, 2 Stark. R. 166, (('hit. j 998). 

(x) Smith v. Knox, 3 Esp. Rep. 46, (Chit, 
j. 617); and see the observations of’ the court os 
to the liability of an accommodation acceptor in 
Fentum r. Pocock, Marsh. 16, 17; 5 Taunt. 
192, (Chit j. 896); 1 Pardess. 466. 

In the Governor and Company of the Bank 
of Ireland r. Breesford, 6 Dow’s Rep. 233, 
(Chit. j. 1032); Lord Eldon observes, The 
Solicitor-general says, that the Court of Com- 
mon Pleas have determined (in the case of 
Fentum r. Pocock, 6 Tuunt. 192; 1 Marsh. 14, 
(Chit. j. 8 )6), that although one receives u bill 
of exchange with the knowledge that it is an ac- 
commodation bill, &c. yet the acceptor is hound 
to pay, and this decision took place when Sir 
James Mansfield was Chief Juslice, and the 
present Chief Justice (Sir Yicary Gibbs) was 
one of the puisne judges. If that went on this 
principle, that with a view to the benefit of 
commercial intercourse, you would not inquire 
into the knowledge of parties, hut that all 
fihould be taken according to the natural effect 


of the bill, as appearing on the face of it, 1 think 
that a most wholesome principle. And it would 
not be surprising that I, who have so often con* 
tended that you ought always to look only it 
the natural effect of a bill of exchange, and 
never to hold that the acceptor was not first 
liable , should approve of that principle.” 

(y) Atwood r. Crowdie, 1 Stark. R 433, 
(Chit. j. 979). A. and Co. bankers in the 
country, being pressed by B and Co. hankers 
in town, to whom they are indebted, to send up 
any bills that they can procure, transmit for ac- 
count un accommodation bill accepted by D. 
and Co. When the bill becomes due, the bal- 
ance is in favour of B. and Co ; Imt the bills art 
not withdrawn, and afterwards the balance be- 
tween the houses turns considerably in favour 
of A and Co. and is so when B. and Co. be- 
come bankrupts. It was held that A. and Co. 
were entitled to recover agninst the acceptor. 
Upon a motion for a new trial it wns contend- 
ed, that the hills had not been sect fur the pur- 
pose of securing a fluctuating balance, but oo 
account of a then exis ing debt. Lord Ellen- 
borough, “ l T pon w hat terms D. and Co. origin- 
ally accepted the bill does not nppear, but lb® 
circumstances indicate what the nature of the 
transaction wns; their not withdrawing their 
bills , or demanding; them back, shoicei thit 
they considerel themselits to be sureties” 
Bee ante, 220, and Woodrofle v. Havue, 1 
Carr. & P. 600, (Chit j. 1241); post , C'h. IX. 
b. ii. Application of Payment; but see Blox- 
some r. Neule, MB. ante , 219, note (()• 


ee, nnd the maker never received either money or any other consideration for signing it. Cole r. 
Cushing, 8 Pick. 40 

How far one indorser is answerable over to another on an accommodation note, for the benefit 
of the drawer, quere. Bank r. M’ Willie, 4 McCord’s Rep 438. 

^ Tho acceptor is the principal debtor. He cannot assume the attitude of a surety, even whw 
the acceptance was merely for the accommodation of another party. Anderson v- Anderson, 4 
Dana, 352. And see Patty r. Milne, 16 W'cnd. 557. 

W hat want of consideration between drawer and acceptor is no defence as against third par- 
sons, see further, United States v. Bank of the Metropolis, 15 Pet. 377. 

The acceptance of a bill by the drawee is presumptive evidence of funds of the drawer in bis 
hands. Kendall r. Galvin, 15 Maine, 181. y 


Digitized by LaOOQle 



CHAP. VII.] 


OF BILLS OF EXCHANGE. 


306 


has been accepted for the accommodation of the drawer for a particular II. Of Ac- 
purpose , which is afterwards satisfied, and the holder have notice thereof, he 
cannot afterwards apply the bill as a security upon another transaction (z) 6thly, 

(I); and therefore if A. accept a bill for the accommodation of B., which 
B. delivers over to C., his creditor, to provide for a bill about to become ofthe Ae- 
due, and C., before A.’s acceptance becomes due, returns it to B. as use- ceptor. 
less, in order that it may be forwarded to A., and abandons all claim on the 
bill, he cannot, by subsequently obtaining possession of the bill, acquire a 
right of action against A. (a). And where the drawer of a bill, accepted 
for his accommodation, indorsed it for value to his bankers, and before the 
bill was due became bankrupt, it was held, that the bankers, who knew that 
the bill was accepted for the accommodation of the drawer, could not reco- 
ver from the acceptor more than the amount of their balance, as between 
them and the drawer at the time of his bankruptcy (6). And where the de- 
fendant accepted a bill for the accommodation of R. B. who drew and in- 
dorsed it to the plaintiff’, his agent, and the latter, as such agent, paid it away 
on the drawer’s account for wines purchased for him; and the wine contract 
was afterwards rescinded, but the holder refused to restore the bill, unless he 
were paid 150/. due to him on a former account from R. B.; and the plain- 
tiff promising to pay that sum, the bill was delivered to him, and he brought 
an action upon it against the defendant, as the acceptor; the jury having 


(s) Cartwright v. Williams, 2 Stark. Rep. 
840, (Chit. j. 1023); Fletcher v. Heath, 7 B. 
& C. 517; 1 Man. & Ry. 335, S. C. ; and see 
Bleaden v. Charles, 7 Bing. 246, ante, 81, note 

<i). 

(a) Cartnght v. Williams, 2 Stark. Rep. 
840, (Chit. j. 1023); ante , 81, note (A). 

(5) Jones r. Hihbert, 2 Stark. R. 304, (Ch. 
j. 1009). See Smith v. De Witts, 6 D. & R. 


120; Ry. & M. 212, (Chit. j. 1244, 1253); 6 
Bing. 13. See ante , 80, 86, 218, 219, and 
Marsh v. Houldiich, post, Ch. IX. s. ii. Appli- 
cation of Payments; nnd Pease v. Hirst, 10 B. 
& C. 122; 5 Man. & R. 88, (Chit, j 1456). 
If an accommodation acceptance be intended 
by the acceptor to continue as n security, then 
it will continue in force accordingly. See ante, 
218, note (r). 


(1) Where a party indorsed an accommodation note for another at sixty days, with a view of 
enabling the maker to obtain a discount at a bank, and the maker, after refusal by tho bunk to 
discount the note, passed it of}' when it had but 18 days to run, in the purchase of lottery tickets , 
at retail price , the vendor of the tickets knowing that the maker was not a dealer in tickets, nnd 
having been informed that the note had been in the bank, and the bank marks being upon it, it 
was held , in an action against the indorser, that the circumstances combined wero sufficient to 
have put the vendor of the lottery tickets on inquiry, and that he was thus chargeable with notice 
of the misapplication of the note, and that the indorser was not liable. Brown r. Taber, 5 Wend. 
Rep. 5fc6. 

A. indorsed B ’s note payable in sixty days, which it was intended should be presented to a 
bank for discount; and at the same time he also indorsed another note in blank and without date, 
with which it was designed the first note should be renewed when it fell due. The first note was 
discounted by the hank, and when it became due was not renewed, and was not protested. 
Twenty-two months afterwards, the blank note was procured from the drawer by the cashier of 
the hank, who dated it, and laid it before the directors to be discounted, in renewal of the first 
note; it was discounted, nnd when it became due was protested for non-payment; of which reg- 
ular notice was given to the drawer. Held, that if the cashier, as the agent of the hank, procur- 
ed the second note by improper means from the drawer, and contrary to the original design of the 
indorser, when he put it into the possession of the drawer, the bank could not recover in an ac- 
tion against the indorser. Bank v. Irvine, 3 Penn. Rep. 250. 

Where the indorsers of on accommodation note lend their names to the drawer, without any 
limitation or restriction as to the manner in which the note is to be used, be has a right to apply it 
to the payment or security of an antecedent debt, or to sustain his credit in any other way. 
Grnndin v. Le Roy, 2 Paige’s Chan. Rep. 509. 

Where a note is made payable to a bank by its corporate name, for the purpose of raising mo- 
ney upon it at soch bank to pay nnd satisfy a particular debt, and the debtor procures a third per- 
son to become a joint maker of the note, who signs the same “ A. B. surety," and the hank re- 
fuse to discount the note, the creditor, for whose benefit the note was made, may, with the assent 
of the bank, maintain an action upon it, in the name of the bank, against the makers, although 
the note was not discounted at the bank in pnrsuance of the original intention. The Utica Bank 
t Ganson Hal., 10 Wend. Rep. 314. 
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II. Of Ao- found a verdict for the defendant, the court refused to set it aside or allow it 
ceptances. to be entered for the plaintiff for 150J. the sum he had become liable to pay 
on the bill being given up to him(c). So where A. accepted bills for the 
accommodation of B., who discounted them with his bankers, and the latter 
became bankrupt before the bills were due, being indebted to B. in a cash 
balance exceeding the amount of the bills; upon the joint petition of A. and 
B. it was held, that the assignees were not entitled to sue A. upon these 
bills, and that the bills ought to be delivered to B. in part discharge of the 
balance due to him(d). And where it can be shown that the plaintiffs are 
agents for a third person, who ought not in justice to recover the amount of 
[ *307 ] the bill, such proof will defeat the action (e); and no action *can be sustain- 
ed against the acceptor, if when he had thereby been compelled to pay the 
bill, it would necessarily lead to some sustainable action against the very 
party to whom he made the payment, to recover back the money, it being a 
maxim that the law abhors and will not give effect to circuity of action, which 
can be productive of no substantial benefit (/). 


Executor. A general unqualified acceptance by an executor on account of debts due 
from his testator, is an admission of assets, and will therefore make him per- 
sonally responsible in case there be no effects of the testator in his biuds(^). 


In case of It is no defence for an acceptor to an action by a bond fide holder, that the 
Forgery. fa weT i s name has been forged (h) ; and if the draw ee, on being asked if the 


(c) Hallett r. Dewes, I Moore & P. 79; 6 
Law J. 32, C. P. 

( d ) In re Sikea & Co. 4 Law J. 195, Chan. 
Caa. April and Jane, 1826. 

(e) Lee v. Zagury, 8 Taunt. 114; 1 Moore, 
656, (Chit. j. 1003); and see llarrhy v. Wall, 
2 Stark. H. 195, (Chit. j. 999). 

(/) Carr v. Stephens, 9 B. & C. 758; 4 
Man. & Ry. 691, (Chit j. 1444). A receiver 
of the rents of an estate, to a share of which a 
married woman was entitled, having in his 
hands money due to her, by the direction of the 
husband accepted a bill on the faith of that 
fund, drawn by a creditor of the husband for 
money lent to him. Before the bill became 
due, the husband and wife gave a joint direction 
to the receiver to pay over the money to a third 
person, which he did before the commencement 
of this action. When the bill became due the 
acceptor refused to pay it, unless the drawer 
would indemnify him against the claim of the 
husband and wife to have the money paid ac- 
cording to their order. An indemnity was giv- 
en, but the acceptor still refused to pay; and it 
was held, that the drawer could not maintain 
an action on the bill, as it would only lead to a 
circuity of action, a9 the acceptor being bound 
to pay the money according to the order of the 
husband and wife, might recover it back by su- 
ing ou the agreement to indemnify. 

(g) See King r. Thom, 1 T. K. 487, (Chit, 
j. 438); ante, 201, note (A:); Aspinall v. Wake, 
10 Bing. 51, 55, 56; 3 Moore & S. 423, S. C. ; 
and in Ridout v. Bristow, 1 Cromp. & Jcr. 231, 


234, 235; 1 Tyr. 84, S. C. Bayley, B. said, 
“If an administratrix take upon herself to giro 
a security which may have the effect of induc- 
ing forbearance, and which purports to bind 
her individually, is it competent for her to say, 
you must prove assets ? To my mind the act 
of giving such a security supersedes the neces- 
sity of au investigation as to there being assets. 
It seems to me, that the words * value received 
by my late husband* do not make the proof of 
assets necessary; and I go still further and say, 
that it was not competent for her to show that 
there were no assets.* * And see ante, 69, 70, 
note (A), ns to the sufficiency of the considera- 
tion. 

What not evidence to charge a party as exe- 
cutor de son tort, Serle r. Waterworth, 4 M. & 
W. 9. 

(A) Price r. Neal, 3 Burr. 1354; 1 Bla. R. 
390, (Chit. j. 304, 365). Two forged bills 
were drawn upon the plaintiff, which he ac- 
cepted and paid; on discovering the forgery, he 
brought this action for money had and receiv- 
ed, to recover back the money. At the trial 
the jury found a verdict for the plaintiff ; and 
on a case reserved, Lord Mansfield said, “ It is 
incumbent on the plaintiff to be satisfied that 
the bills drawn upon him were the drawer's 
hand-writing, before he accepted and paid it 
them ; but it is not incumbent on the defendant 
to inquire into it.’* See also Smith r. Mercer, 
1 Marsh. 453, 6 Taunt. 74, (Chit. j. 923); 
ante , 261, n. (u) ; and Jones i\ Hyde, 1 Marsh. 
160, (Chit. j. 906); Barber r. Giogle, 3 Esp 


(1) The holder of a note payable to bearer , in possession of the payee after due, cannot main- 
tain an action upon it against the maker, if the payee be a mere agent , and the persons having 
the beneficial interest in the note forbid its payment to him. Comstock r. Hoag, 5 Wend. Rep. 
600 . 
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acceptance be in bis hand-writing, answers that it is, and that it will be duly II. Of Ac- 
paid, he cannot afterwards set up as a defence forgery of his name, for he cepfcmcei. 
has accredited the bill, and induced another to take it(t)(l). If the holder 6tfl | y> 
of a bill, the acceptance of which turns out # to have been forged by an in- Of the 
dorser, delivered it up to him, and receive a fresh bill, he may recover upon 
the latter, unless there was an agreement between him and such indorser to ° e p l t0 ® c ” 
stifle a prosecution for the forgery (k). [ # 308 ] 

A complete acceptance communicated to the holder is not revocable(l) ; when an 
even with the consent of the holder, because the drawer and indorsers are Accept- 
intersected(m). Nor can the authority to pay be countermanded, except in re “ 
the case of loss on the bill(n). And it was for some time doubted, whether, 
if the drawee had inconsiderately written his acceptance on the bill, he could, 
even before the holder was apprised thereof, cancel such acceptance(o). 




£ 

i 


..TV 

,-.u 

^1 


Rep. 60, (Chit. j. 618) ; Eait Inda Company v. 
Tritton, 5 D. & R. 214; 3 Bar. & C. 280, 
(Chit j. 1216); Fuller v. Smith, Ry. & Mood. 
49; 1 Car. & P. 197, (Chit. j. 1206). More 
fully, pott , Ch. IX. s. ii. Payment by Mistake , 
where money paid on a forged bill is recovera- 
ble back. 

Wilkinson v. Lutridge, Stra. 618, (Chit j. 
263). In an action against the acceptor of a 
bill, Raymond, C. J. allowed the plaintiff to 
read the # bill, without proving the drawer’s 
hand, because he thought the acceptance a suffi- 
cient acknowledgment on the part of the defen- 
dant; but he said it would not be conclusive; 
and if the defendant could show to the contra- 
ry, the reading of the bill should not preclude 
him. In Jenys v. Fowler, 2 Stra. 946, (Chit, 
j. 272), however, the same learned judge re- 
jected evidence to show that it was not the draw- 
er’s hand, and strongly inclined to think that 
actual proof of forgery would not exonerate the 
defendant. And in Smith r. Chester, 1 T. R. 
666, (Chit. j. 439), Buller, J. said, ** that 
when a bill is presented for acceptance, the ac- 
ceptor looks to the hand-writing of the drawer, 
which he is afterwards precluded from disput- 
ing, and it is on that account he is liable, even 
though the hill is forged.” 

Per Darnpier, J. in Bass v. Clive, 4 M. & 
Sel. 16, (Chit. j. 930). Suppose the drawer’s 
name is forged, yet if the drawee accept the 
bill, he is precluded from averring, as against 
strangers, that it is a forgery. 

(t) Leach v. Buchanan, 4 Esp. Rep. 226, 
(Chit. j. 667). The plaintiff, before he took 


the bill, sent a person with it to the defendant 
to inquire whether the acceptance upon it were 
bis hand-writing; the defendant said that it was, 
and that it would be duly paid. He now offer- 
ed evidence of the actual forgery of the accept- 
ance; but Lord Kllcnborough held, that that 
proof would not discharge the defendant; that 
after having so accredited the bill and induced 
a person to take it he was bound to pay it. 
Verdict for the plaintiff. 

Cooper v . Le Blanc, 2 Stra. 1051, (Chit j. 
281). The plaintiff, on discounting a note, 
sent to the defendant to know whether an in- 
dorsement on it was his, and the defendant said 
it was, and the note would be paid when due; 
he would, notwithstanding, have given evidence, 
by similitude of hands, that the indorsement was 
a forgery, but Lord Hardwick© would not allow 
it; he seemed inclined, however, to admit proof 
of actual forgery, but the defendant could not 
adduce it, and the plaintiff had a verdict. See 
Wilkinson v. Lutwidge, Stra. 649, (Chit. j. 
286). 

( k ) Wallace r. Hardacre, 1 Campb. 46, (Ch. 
j. 740). See ante , 83, note (6). 

(/) Marius, 83; Molloy, B 2, chap. 10, pi. 
28. Laws of Hamburgh, Article 7; I Pardes- 
sus, 400. 

( m ) 1 Pardessus, 400, 401. 

(n) Id. 427. 

( o ) Thornton r. Dick, 4 Esp. Rep. 270, 
(Chit j. 761); Raper v. Birbeck, 16 East, 17, 
(Chit. j. 851 ) ; Bentick v. Dorrien, 6 Eaat, 129; 

2 Smith, 887, (Chit. j. 712); post , 309, note 

(*)• 


(1) It seems that if the drawee accept a forged bill in the hands of a bona fide bolder, he is 
bound by it; for he i3 presumed to know the handwriting of the drawer, and by his acceptance 
to take this knowledge upon himself. Levy v. Bank of the United States, 4 Dali. 234. S. C. 1 
Biun. 27. At all events if he pay the bill, be cannot recover the money back. Ibid. And if a 
bank ooce pay a forged check, or carry it to the credit of the holder, it is conclusive upon the 
bank. Ibid. 

^ A bank is entitled to recover against the second indorser of a note discounted by the bank, 
although the indorsement of the name of the payee is a forgery, and although the note was offer- 
J ed for discount by the maker, and not by the second indorser. State Bank v . Fearing, 16 Pick. 

688 . 

Where a bill is assignable only by indorsement, a person who obtains possession by a forged 
4 indorsement of the name of the payee acquires no interest in it, although ignorant of the forgery; 
and the original bolder may recover the amount from the acceptor, even if the latter has paid it. 
Dick v. Levsrich, 11 Louis. 673. 
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OF ACCEPTANCE 


[PART I. 


II. Of Ac- But it is now settled, that although a drawee has written his acceptance on 
ceptaneet. t jj e bill, with the intent to accept the same, he may, before he has communi- 
ty cated such fact to the holder, and parted with the bill, change his mind and 
Of the obliterate his acceptance, and thereby relieve himself from liability ( p) . And 
Liability according to the observations on Price and Shute, in *Paion v. Winter^), 
ceptor. C " !t should seem, that an acceptance may be altered, though the bill itself can- 
[ *309 ] not he; and an offer to pay, rejected at the time, may be afterwards revok- 
ed, upon the holder’s applying again for payment(r); and from the case of 
Fernandey r. Glynn(s), it appears, that by the usage of trade in London, a 
check may be retained by the banker on whom it is drawn till five in the 
afternoon of the day on which it is presented for payment, and then returned, 
although it has been previously cancelled by mistake. And if the accept- 
ance of a bill drawn and indorsed in France but accepted and payable here, 
be cancelled by mistake, and the French courts erroneously decree this to 
be a discharge of the other parties, an indorsee who has taken up the bill 
may still sue his immediate indorser in this country (l). There appears no 
reason why the drawee, before he lias induced the holder to take or hold the 
bill on the credit of the acceptance, should not be at liberty to cancel bis 
acceptance: the circumstance of the bill being thereby defaced cannot con- 
stitute any sufficient reason why he should be liable as acceptor, for the 

(p) Cox v. Troy, 5 Bam & Aid. 474; t foreign and commercial nations, though they 
Dowl. & Ry. 39, (Chit. j. 112 )). Abbott, C. cannot, strictly speaking, bo quoted as aothon- 
J. 44 I am of opinion that in this case the da- ties hero, yet are entitled to very great weight 
fondant is entitled to judgment: it is true that and attention Wh»n l find, therefore, that it 
the jury have found that ho did nccept the bill, is laid down in Polhier’a Treatise, that a party 
bat connecting that finding with the other facts who has given an acceptance raiy crass it be- 
of the case, it doss not seem to mo that it means fore th o bill goos out of his hinds, it affords a 
more than thtt at one period the defend int, or strong argument in support of th£ view which I 
some one on his bohilf, did write an acceptance take of the question. 1 think the rale there 
on it, and at that time was minded to aroept it; laid down is fir better th in tho one contended 
the question will then bo, whether, having that for by the plaintiff. I cannot perceive how the 
intention at the time, and having written that holder of u bill or any antecedent party ispre* 
acceptance, he was at liberty, on an alteration judiced by it, for it is to him the same thing, 
of circumstances, to erase those words before whether, when the drawees give it hick, they 
he delivered out the bill to the holder. Upm deliver it to him unaccepted, or whether he 
that question there appears in the books to be finds that the drawees havo withdrawn their ac- 
some difference of opinion. In Bentinck r. ceptance, having at one time intended to ac- 
Dorrien, Lawrence, J. says, * when the gener- cept it, but having subsequently changed their 
al question shall arise, it will be worth consul- mind. Thinking, ns I do, that no prejodico 
©ring how that which is not communicated to can arise to the holder, or any other parties to 
the holder can be considered ns an acceptance, the bill, and that thev ore placed precisely in 
whilst it is yet in the hands of the drawee, and the same situation as if no acceptance wasgiv* 
where he obliterates it before any communica- en, it seems to me that it was competent 
tion made to the holder.’ That expression was the acceptors to erase their ctcceptancts^btjort 
used after the decision in the cases of Thornton they delicerei out the bill; and, therefore, the 
v. Dick, and Trimmer v. Oddy. And at a defendant is entitled to our judgment” Ses 
later period, in Raper n. Birbeck, 15 East, 20, Mar. S3; Mollov, b. 2, chap. x. pi. 28, p. 103; 
Lord El lenborough said, 4 1 remember Pothier, 1 Purdessus, 401; Wilkinson r. Johnson, 5 
' in his Treatise on Bills of Exchange, speaking Dow. & Ry. 408; 3 Bar. & Cress. 428, (Chit 
of an acceptor who has put his signature to a j. 1231). See the report of the case of Trim- 
bill. but has not parted with it, says, that be- me.rand Oddy, 6 East, 200; and Pothier Traiti 
fore he does part with it, i 1 pent changer de ro- du Contrat de Change, part 1, chap. 3, s. 3» 
lent* et rayer ton acceptation; a fortiori , then a pi. 44. Etnerigon Traite des Assurances, ch- 
third person who cancels an acceptance by mis- 2, s. 4, p. 45; and Stevenson on Bills, 162, 
take shall not be held thereby to make void the 164. 

bill, but shall be at liberty to correct that mis- ( q ) Paton v. Winter, 1 Taunt. 423, (Chit j. 
take, in furtherance of the rights of the parties 763) ; but as to that case, see ante , 189, n.(i)« 
to the hill.* The manner in which Lord Ellen- (r) Anderson t>. Heath, 4 Maule $l 8. 308, 
borough quotes the Treatise of Pothier seems (Chit. j. 936). 

to indicate, that at that time he did not retain (s) 1 Campb. 426, n. cited in Raper f. Bit- 
the opinion which he had delivered in the case beck, 15 East, 19, (Chit j. 851). And tee 
of Thornton a. Dick. In a case like the pres- Wilkinson v. Johnson, 3 B. & C- 429, 417, 
ant, which depends on the jaw merchant, the 438 . 

opinions of learned lawyers, and the practice of ( t ) Novolli ». Rossi, 2 B. & Ad. 757. 
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holder is not prejudiced by the erasure, but may Immediately resort to all II. Of As- 
the antecedent parties on the bill, and which also ought not to be put in cirqu- c «pt*nc«s* 
lation after the drawee has determined not to pay it(u) . If a bill has been ac- 6thly, Of 
cepted by mistake, it seems that the drawee is at liberty, before he has de- the 
livered it to a third person, to cancel his acceptance(tf). At all events, if the*Ac°- f 
the holder of the bill, the acceptance of which has been so cancelled, with full ceptor. 
knowledge of all the facts , cause it to be noted for non-acceptance, he will 
afterwards be precluded from insisting that the bill was accepted (a:) (1). But 
if the noting, or even a formal protest, were made, without knowledge of the 
facts, as in ignorance of a promise to accept a foreign bill, which was equiv- 
alent to an actual acceptance, such noting or protest will not waive the bene- 
fit of such acceptance (y). 

The liability of the acceptor cannot in general be released or discharged , How the 
otherwise than by agreement , release , or payment(z). If # however, by the J^^ceDt- 
laws of a foreign country, where the acceptance was made, and where it or may be 
was to be performed, the obligation is by any act vacated, it will no longer discharge 
have any obligatory force in this country (a) ; and by the consent of the hold- - - 

er, it may in all cases be waived or released, and the waiver may be either *■ * 

expressed or implied(b). With respect to the mode by which it may be 
waived or discharged , it may be observed, that the general rule of law is, 
that although a simple contract, previously to the breach of it, may be dis- 
charged by parol, yet if it has been once broken , then it cannot be discharg- 
ed without payment or a release in writing(c); but in the case of a bill it is 


(u) As to this point of circulating a bill after 
it has been dishonoured, see Roscoe r. Hardy, 
12 East, 484; 2 Campb. 458, S. C., (Chit. j. 
801); ante , 215, note (x). 

(u) Trimmer v. Oddy, 6 East, 200; Cox v. 
Troy, 5 B. & Aid. 474, (Chit j. 1129); ante , 
808, note ( p ). 

(x) Bentinck r. Dorrien, 6 East, 199, 2 
Smith’s Rep. 337, (Chit. j. 712). This action, 
which was by the indorsee against the defend- 
ants as acceptors of a bill, was referred, and the 
arbitrator, after reciting in his award, that the 
plaintiff, on the 31st May, left the bill with the 
defendants for acceptance, and they signed an 
acceptance thereon; but that on the 1st of June, 
before the bill was called /or, they cancelled 
that acceptance, and that the plaintiff thereupon 
noted the bill for non-acceptance, declared him- 
self to be of opinion that by such noting the 
plaintiff had precluded himself from insisting 
that the defendants had bound themselves to 
pay the bill, and therefore awarded in favour of 
the defendants. A rule nisi was obtained for 
setting aside this award, on the ground that the 
acceptance was irrevocable. But after cause 
shown, the court held, that whether such ac- 
ceptance could or could not be revoked, the 
plaintiff had, at all events, by noting the bill for 
non-acceptance, precluded himself from con- 
tending that the acceptance was valid. Rule 
discharged. Sproat r. Matthews, 1 T. R. 182, 


(Chit. j. 433); ante , 301, note(rf). 

(y) Fairlie v. Herring, 3 Bing. 625; 11 
Moore, 520, (Chit. j. 1300); ante , 290, n. (n). 

(z) Poth. pi. 76, 118; Mar. 83, 145, 146; 
Bacon v. Searles, 1 II. Bla. 88, (Chit. j. 449); 
Pentum v. Pocock, 1 Marsh. 14; 5 Taunt. 192, 
(Chit, j 896). 

(a) Robertson r. French, 4 East, 130; Bur- 
rows v. Jemino, Stra. 733; Sol. Ca. 144, (Chit, 
j 265). 

Burrows r. Jemino, 2 Stra. 732, (Chit. j. 
265). The plaintiff accepted a bill at Leghorn, 
and by the law there, if the drawer fails, and 
the acceptor hath not sufficient effects of the 
drawer in his hands at the time of the accept- 
ance, the acceptance becomes void. And this 
being the plaintiff’s case, he instituted a suit at 
Leghorn, and his acceptance was thereupon va- 
cated by the sentence of that court. The 
plaintiff, on his return to England, was sued as 
acceptor, and now filed his bill for an injunc- 
tion and relief King, Lord Chancellor held 
that the plaintiff’s acceptance of the bill hav- 
ing been vacated and declared void by a com- 
petent jurisdiction, that sentence was conclu- 
sive, and bound the Court of Chancery here, 
and granted a perpetual injunction to enjoin the 
defendant from suing upon this bill. 

(b) Post , 311, 312. 

(c) Fitch r. Sutton, 5 East, 230: Rozal *. 
Larnpen, 2 Mod. 43; Edwards p. Weeks, id. 


(1) A. having accepted two bills of exchange for nearly the same amount on the same day, 
sent bis clerk to the person in whose bands they both were, as agent of two different holders to 
take up one of them, but the clerk took up the other and brought it to A. who struck out his 
name as acceptor. In about five minutes from the timo be received it, be wrote his ntme again 
under the acceptance and sent it back to the agent who received h and gave, up the other bill. 
Held, that the bill first taken up was pakl and the indorsers discharged. Bogart r. Nevins, 6 
Serg. & Rawle, 861 

45 
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otherwise; and the courts have gone so far as to decide that what amounts to 
an assent to discharge the acceptor, is a question for the jury, arising out of 
the circumstances of the case(d); from which it might be inferred, that any 
act indicating an intention to relinquish the right of action will be sufficient; 
but that decision appears in some measure to be contradicted by the case of 
Dingwall v. Dunster(e), where the court decided, that nothing but an express 
consent, *or the statute of limitations, would discharge the acceptor; and that 
no neglect to call on him for any length of time, nor indulgence to him or to 
the drawer would have that operation (/) ; and in a subsequent case it was 
decided, that though the bolder of a bill may discharge the liability of the ac- 
ceptor by parol , yet for this (Hirpose the words must amount to an absolute 
renunciation of all claim upon him in respect of the bill(g) ; and an acceptor 


259; Langden r. Stokes, Cro. Car. 333; May (be jury found; but upon u rule to show cams 
v. King, Cases K. D. 533 ; Vin. Ab tn Release; why there should not be a new trial, the whole 
Com. Dig. Pleader, 2 G. IS. et tit. Action on court held, that there was nothing in the plam- 
the Case in Assumpsit, G.; Heath cote v. Crook- tiff*s conduct to discharge Dossier; that it 
shanks, 2 T. R. 24; Kearslake v. Morgan, 6 meant nothing more than an indxtlgeece to 
T. R. 614, (Chit. j. 620). Aim, and that he would try t# recover from the 

(d) Ellis v. Galindo, cited in Dingwall v. drawer if he could. \joci Mansfield, bowerer, 
Dunster, Doug). 247, (Chit. j. 403, 427). said, 44 No use has been made of the defeed- 
Jamet Galindo drew upon his brother for 80J. ant’s letter; probably the fact did not warns! 
in favour of the plaintiff. When the bill be- him in asserting that a person the plaintiff sent 
came due, James paid the plaintiff 3/. 15i Ad. had told him \Vheate bud taken op the bill; 
and indorsed a promise to pay the remainder had the plaintiff, by any thing in b* coodact 
in three months. Three yean elapsed, and confirmed him in such a belief, it wight have 
then plaintiff sued the drawee upon his accept- altered the case.” Bayl. 6th edit. 214. 
ance. Lord Mansfield thought the defendant Anderson v. Cleveland, 18 Eatt, 430; I E»p. 
discharged, and nonsuited the plaintiff’ An R. 46, (Chit. j. 400). In an action by as is- 
applicatioo was made for a new trial, when dorsee a gamut the acceptor of a hHI, no demand 
Lord Mansfield said, he thought the case did was proved till three months after the bill wss 
not interfere with Dingwall and Dunster, but due, and when the drawer had become insol- 
a rule to show cause Was granted; after cause vent; but per Lord Mansfield, 44 The acceptor 
was shown, Lord Mansfield said, 44 The doubt of a bill or the maker of a note alwavs remains 
is, whether the question should not have been liable. The acceptance is a proof* of having 
left to the jury, it being a question of intention assets in his hand, and he ought never to part 
arising out of the circumstances.** Willes, J. with them unless he be sure that the bill hn 
44 1 thought it should have been left to the jury ;** been paid by the drawer.** Bayl. 6th edit, 
and per Buffer, J. “I rather think the case 215. 

should have gone to the jury; but I am not, (/) 8ee Farquhar u. Southey, Mood. & M. 
therefore, of opinion, that there ought to be a 14; 2 Car r. & P. 497, (Chit. j. 1816); infra, 
new trial; the indorsement could not have note (g). 

been meant as an additional security, for (g) Whatley r. Tricker, 1 Cnmpb. 85, (Chit, 
the drawer was equally liable before. I should j 740). The'indorsees of a bill, knowing thst 
have left the question to the jury, but with very it hod been accepted for the accommodation of 
strong observations, and as the demand is so the drawer, and possessing goods of the draw- 
•mall, 1 do not think there ought to be a new er*a from the produce of which they expected 
trial.** Rule discharged. payment, said (at a meeting of the acceptor*# 

(e) Dingwall r. Dunster, Dongl. 247, (Chit, creditors), that 44 they looked to the dratctr, 
j. 401); et vide Byrne. Godfrey, 4 Ven 8; and should not come upon the acceptors." U 
Anderson v. Cleveland, 18 East, 480; 1 Esp. consequence of which the latter assigned tbeir 
R. 46, (Chit. j. 400). property for the benefit of their creditors, and 

Dingwall r. Dunster, Dongl. 286, 247. (Chit paid them 15*. in the pound. The drawer’s 
j. 401). Dunster lent Wheate bis acceptance, goods, however, proved to be of little nine, 
which became doe tho 18th December, 1774. and he became insolvent, upon which the in- 
It was then in the hands of Dingwall ; but dnrsees sued the acceptors. Lord Ellenborongh 
he finding that VVheato was the real debtor, said, that if the plaintiff** language amounted 
wrote to hi* attorney in February and Novem- to an unconditional renunciation of all claim 
her, 1776, for payment, received interest upon upon the acceptors, whereby the latter had en- 
the bill from Wheate, and suffered several tered into an arrangement with their creditors* 
years to elapse without calling on Dunster . the acceptors were discharged; but if only to » 
On 18th February, 1775, Dunster wrote to conditional promise not to resort to the eccspt- 
thank Dingwall for not proceeding againet him, on, if ntiafod elsewhere, they were not 
and aaid he had been informed by a person jury found for the plaintiff ’Parker a. L«igk* 
Dingwall had sent, that Wheate had taken up 2 Stark. 229, (Chit. j. 1006). 
the bill; bat Dingwall took no notion of thin An acceptor of a bill ie not dmchuged ky tks 
fett*; be afterward* aned Dmartar, far whom hill net being patented for payment fit three 
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cannot avail himself of a renunciation on the part of a bolder of his elaim on II. Of Ao~ 
him, unless it be not only express, but founded on some consideration (A). ca P t * Dot *- 
Where, on a bill becoming due, the acceptor’s name was crossed, and an un- 6!hly, Of 
stamped agreement to renew written on the back, it was left to the jury to the Lla- 
decide whether it bad been cancelled with the consent of the drawer, in which 
case, although the second agreement was a nullity, the drawer could not re* eeptor. 
cover on the bill, and the jury having found that it was so cancelled, the <***- 
plaintiff failed in his action(i). We have just seen(;) that the cancellation char S* dt 
of an acceptance by mistake does not operate as a discharge. 

The effect of a legacy by a creditor to the acceptor, or an entry, discharge 
ing him front payment, will be considered hereafiei (i). * 

Wbat amounts to a waiver , and discharge of the acceptor’s liability, must By Waiv- 
depend on the circumstances of each particular case. An agreement to con- r\% Ter * 
sider an acceptance as at an end(/), or a message from the holder to the ac- j^ 6 * 
eeptor of an accommodation bill, “ that the business has been settled with 
the drawer, and that he need not give himself any further */roti6fc(m),” have [ # 312 ] 
been holden to amount to a waiver of an acceptance. But it should seem, 
that the holder’s receiving a part of the money due on a bill from the drawer, 
and taking a promise from him upon the back of it for the payment of the 
residue at an enlarged time, will not of itself amount to a discharge of the ac- 
ceptor (n). Nor will the mere passively bolding a bill accepted for accom- 
modation many years, and receiving interest front the drawer, without appli- 
cation to the acceptor, discharge the acceptor; but it should seem that it may 
be left to the jury, whether the holder agreed to discharge the acceptor, or 
renounced all intention of holding him liablefo). It has been decided, that 


oi four yean after it becomes due: he is only 
discharged by payment of ihe bill, or by a die- 
tinct or direct agreement by the holder to dis- 
charge him. Therefore, where A. and Co. 
having accepted a hill for B.’s accommodation, 
B. p.iid it into the'hands of his bankers without 
nouce, who retained possession of it for several 
years, charging him with interest for it, but 
never debiting him with the amount of the bill; 
and daring this time they became bankers to 
A. and Co. also, but never gave them notice 
that they held the bill against them; and it ap- 
peared that the balance of B.’s account was al- 
ways against bim; that of the account of A. and 
Co. in their favour, hut very seldom to the 
amount of the bill; in an action by the bankers 
against A. and Co., it was held , that under these 
circumstances, the defendants were not dis- 
charged, unless the jury should infer that the 
plaintiffs had entered into an agreement to dis- 
charge the defendants, or had expressly re- 
nounced all intention of holding them liable on 
the bill. Farquhnr and others v. Soufhev, Mood. 
& M. 14; 2 Carr. & P. 497, (Chit. > 1315). 

( h ) Parker r. Leigh, 2 Stark. Rep. 22S, 
(Chit. j. 1006); and see Bndnnll v. Samuel, 3 
Price, 521, (Chit. j. 985) ; Perfect v. Musgrave, 

6 Price, ill, (Chit. j. 1044); post , Ch IX. 

ii. Payment — Effect of giving Time , Sfc. 

(i) Sweeting v. Halse, 9 Bar. & C. 365; 4 
Man. & Ry. 287, 393; Dans, k LI. 287, (Chit, 
j. 1423). As to effect of a receipt in full, seo 
Stark. Evid. Part IV. 1274, et seq. 

U) Ante, 809. 

( Jc ) Poet , Ch. IX. s. K. Payment-^ What 


amounts to. As to effect of appointing acceptor 
executor, post, 313. 

(/) Walpole v. Pulteny, cited Dongl. 236, 
237, 248, 249. Walpole held a bill accepted 
by Pulteney, but agreed to consider his accept- 
ance at an end, and wrote in his bill-book, op- 
posite to the entry of this bill, 44 Mr. Pulteney’s 
acceptance is at on end.” Walpole kept tho 
bill from 1772 to 1775, without calling upon 
Pulteney, and then brought this action. The 
jury found a verdict for the plaintiff; but the 
Court of Exchequer thought the verdict wrong, 
and granted a new trial, upon which the jury 
found for the defendant; Bay!. 5th edit 209. 

(m) Black r. Peele, cited Dougl. 236, 287, 
249, 249. Black arrested Peele as acceptor of 
a bill drawn by Dallas, but on findiog that the 
acceptance was an accommodation one, his at- 
torney took a security from Dallas, and sent 
word to Peele that be had settled with Dallas, 
and that he need not give himself any further 
trouble. Dallas afterwards became bankrupt, 
upon which Black again sued Peele; bat it was 
held that ns Black nad, in express words, dis- 
charged Peele, the action could not be main- 
tained. But in Adams p. Gregg, 2 Stark. Rep. 
531, where an accommodation acceptor having 
applied to the bolder to give it up, which he re- 
fused to do, but said the acceptor should not be 
troubled about it. Abbot, C. J. thought that 
such declaration was no discharge, and the 
plaintiff had a verdict. 

(«) Ellis c. Galindo, ante, 319, note (</> 

(o) Ante, 811, note ( g ), 
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if the holder 'of a bill of exchange agree not to sue the acceptor, upon bis 
making affidavit that the acceptance is a forgery, and such affidavit be ac- 
cordingly made and sworn, he cannot afterwards bring an action on the bill, 
though the affidavit be fulse(p); and if the cancellation or discharge be ob- 
tained by & substituted security, known to the party giving it to be invalid, 
and therefore fraudulent, the holder nevertheless cannot treat the acceptance 
as still subsisting^). 


By formal has ^ een decided, that a release by the holder to the drawee, after the bill 

Release . is drawn, and before acceptance, will not discharge him from the obligation 

created by a subsequent acceptance, because he was not chargeable at the time 
of the release(r). And even an express release from the drawer, before a 
bill falls due, will not, without cancelling the bill, preclude the drawer from 
afterwards passing it away to a bon < fide taker, and who may sue such accept- 
or notwithstanding the release(s). And it seems, that if a creditor for goods 
sold is also the indorser of a bill of exchange which he has indorsed to a third 
person for valuable consideration, who, at the time of the execution of a eom- 
position deed by the creditor, is the holder of the bill, and the creditor sign 
the deed, containing a release, but w ithout specifying the amount of his debt, 
the composition would extend only to the amount of the goods sold and bills 
f # 313 ] aclua % ,n h* s hand at the time he executed(f). And where the *drawerofa 
^ J bill of exchange, accepted by defendant, agreed with him and the rest of bis 
creditors to take a composition of eight shillings in the pound, to be secured 
by promissory notes, to be given by defendant payable on days certain, and 
that defendant should assign to the creditors certain debts, upon which they 
should execute a general release, and the assignment was executed, and all 
the creditors except the plaintiff received their composition and executed 
the release, and plaintiff might have received his promissory notes, if he bad 
applied for them; but it did not appear that defendant had ever tendered them 
to plaintiff, or that he had ever applied for them, and the plaintiff afterwards, 
and after the days of payment of the promissory notes had expired, sued the 
defendant on the bill of exchange, it was held, that he was not precluded by 
the agreement from recovering(u) . But where in an action against the de- 


( p ) Stephens «. Thacker, Peake Rep. 187, 
(Chit. j. 511); Lloyd v. Willan, 1 Esp. Rep. 
178. Sed quart. 

(q) Sweeting r. Halse, 9 Ror. & C. 369, 
ante, 311, note (i); bat note, that case turned 
principally on a point of evidence. 

(r) Drager. Netter.Lord Rnym. 65, (( hit. 
j. 192). 

(s) Dod v. Edwards, 2 C. & P. 602, (Chit, 
i. 1384); ante, 215, note (y). 

(t) Harrhy r. Wall, 2 Stark. Rep. 195, 198; 

1 Bar. & Aid 103, (Chit. j. 999); but it would 
be otherwise if the party holding the bill were 
a mere agent of the creditor; Margeaton p. Ait- 
ken, 3 Car. & P. 338; Dans. & Lloyd, 157, 
(Chit. j. 1408). If a defendant has entered 
into a deed of composition with his creditors, 
containing the usual clause of release, and the 
plaintiff has executed the deed as a creditor for 
a certain sum, that is a good defence to an ac- 
tion by the plaintiff, as indorsee to a bill to a 
large* amount, of which the defendant was in- 
dorser, and which then lay dishonoured in the 
plaintiff's hands. But it is no defence as to 
two similar bills, also of larger amount, which 
the plaintiff had paid away, and which were then 


in the hands of thild parties. If, ‘after a bill « 
dishonoured, the indorser offer to pay. the holder 
so much in the pound on the amount; semblt, 
that this dispenses with proof of the notice of 
dishonour. 

Lord Tenterden, C. J. “ The utmost effect 
that can be given to the argument and to the 
deed is, that the plaintiff releases whatever debt 
it then due to her; but I am of opinion that that 
deed cannot be taken as a release by the plain- 
tiff as to bills then outstanding unaishonourtd 
in other hands. It does not I think apply to 
two of the bills. As to the remaining bill I 
think that the plaintiff cannot recover on it, ai 
it was d ishonoured at the time of executing the 
deed. With respect to the offer of the compo- 
sition, dispensing with proof of the notice of 
dishonour , Mr. Gurney may move to enter a 
nonsuit, if he should upon consideration think 
fit to dp so, my opinion, as at present advised, 
is against him. I am inclined to think it 
enough Verdict for the plaintiff, damages 
31/. 

(m) C’ranley r. Hillary, 2 M. & Sal. 120, 
(Chit. j. 895); and see Oughton v. Trotter. - 
Nev. & Man. 71. 
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fendants, as acceptors of a bill of exchange for 1039/., it appeared that the II. Of Ac- 
defendants owed the plaintiffs a balance of 3211., that the defendants failed, ce Pt«nce*. 
and their creditors, amongst whom were the plaintiffs, agreed to take a com* 6 tbly, Of 
position of 5s. in the pound on their debts by notes at four and eight months; the Lia- 
and there being a dispute as to the balance due to the plaintiffs, the latter 
promised to adjust their account with one of the defendants, and said they ceptor. 
would do as the other creditors did; and the defendants insisted for some Rwdis- 
time that 250/. 9s. Id. was the balance due, but the defendants 9 attorney af- char S* d - 
terwards called on the plaintiff’s attorney and told him that the defendants 
were ready to pay the composition on 321/., the sum really due, without, 
however, making any tender of the notes or of cash for the amount of the 
composition, and plaintiff’s attorney refused and said they must have the 
whole; it was held, that a tender was not necessary under the circum- 
stances, and that the plaintiffs could only recover the amount of the composi- 
tion on the balance^). So where it is agreed that the notes shall be given 
on a.speci 6 ed day, if the plaintiff accept them after the appointed lime, he 
thereby waives any objection on the ground of their not having been given on 
the precise day ( y ) . 

A general release by the drawer of a bill to the acceptor will, as between 
them, discharge the acceptor, though the drawer is not the bolder, nor has 
then paid the bill(z). And the payee’s appointing the maker of a promisso- 
ry note or acceptor of a bill his executor, is in law a release, and prevents 
a subsequent holder from suing either of such parties (a). There is, how- 
ever, a distinction between the appointment of a debtor to be executor, or 
administrator , the former being the act of the creditor, extinguishes the debt; 
the latter, being the act of the ordinary, does not (b). 

In general a release to one of several joint and several debtors or parties 
to a bill or note operates as a release of the whole, for the debt is thereby 
in law discharged (c); nor can the effect of such release be destroyed by pa- 
roled). But where the defendant and one M. N. gave # the plaintiff their [ *314 ] 
joint and several promissory note to secure a separate debt due from each of 
them, and the plaintiff afterwards executed a deed of release to M. N. ; it 
was held, that although this release discharged both as to the note, it did 
not enure to the discharge of the separate debt of the defendant, but that 
the plaintiff might recover that upon an account stated (e). And although a 
covenant not to sue in general enures as a release, it does not operate to dis- 
charge any other person than him with whom it is entered into, and does not 
exonerate other contracting parties (/), and this legal and implied operation 
of a release to one of several debtors may be restrained in some cases by the 


(x) Reay v. White, 1 Crom. & Meea. 748. 

(y) Lee Bhipton v. Casson, 5 B. & C. 378; 
8 D. & R. 130, 8. C. 

(?) Scott v. Lifford, 1 Campb. 250; 9 Eait, 
347, (Chit j. 747). 

(a) Freak ly v. Fox, 9 Bar. & C. 130; 4 
Man. & Ry. 18, (Chit. j. 1418); post , Part II. 
Ch. I. By and against whom Action to be 
brought. 

In inch case the bill or note is no longer ne- 
gotiable; 55 Geo. 3, c. 184, s. 19; Bartrom v. 
Caddy, 1 Perry & Dav. 207, 212, 213. 

(5) Sir John Needham’s case, 8 Co. 134. 

(c) Co. LiU. 282; 2 Roll. Abr. 410, pi. 47; 
Chitty, jun. on Contracts, 606, 607. 

( d ) Brooks r. Stuart, 1 Perry & Dav. 615. 
To a declaration against the defendant an mak- 
er of a promissory note, the defendant pleaded 


that the note was a joint and several note by 
defendant and A., and that A. bad been releas- 
ed. Replication, that A. had been released at 
defendant’s request, and that defendant, in con- 
sideration of such release at bis request, ratffied 
the promise in the declaration, and promised 
that he would remain liable on the note, as if 
there had been no release; held, that the repli- 
cation, setting up a parol contract to avoid the 
release, was had. 

(e) Cocks v. Nash, 4 Moore & 8. 162. 

(/) Dean r. Newall, 8 T. R. 168; Two- 
penny v. Young, 3 Bar. & C. 212; 5 Dowl. 
& R. 262, (Chit. j. 1216). A covenant not to 
sue upon a simple contract debt for a limited 
time % is not pleadable in bar of an action for 
such debt; 'ITiimblebv r. Barron, 3 M. & W. 
810. 
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express terms of the instrument^ ). One of two makers of a joint promis* 
sory note, payable twelve months after date, though a surety for the other 
for the amount, is not discharged by the payee not having demanded pay- 
ment for him when due, nor till after having entered into a deed of compo* 
sition with the principal and his other creditors, and received the compost- 
tion money (A). 

We shall hereafter consider what will amount to payment of a bill, fcc.(t) 
(1). A deed reciting the actual payment of money is conclusive at law 
against the recovery of such money (k ) ; but not where from the whole te- 
nor of the deed it shows the payment had not been made; and where the de- 
fendant having given plaintiff a promissory note for 40/. in consideration that 
he would withdraw an execution upon premises of defendant, the plaintiff ex- 
ecuted a general release of all suits, which, after reciting the agreement to 
withdraw the execution, &c. proceeded, 44 witnesseth, that in pursuance of 
the said agreement, and in consideration of the said sum of 40/. being now 
$o paid as hereinbefore is mentioned, &c.” it was held, in an action on 
the promissory note, which had been dishonoured, that the release was no 
bar to the suil(i) . It seems, that if a composition deed, or other deed, con- 
tain a clause for the delivery up of securities, or extinguish the original debt 
on such securities, the holder thereby entering into such deed would be liable 
to the debtor if he enforced the payment of them from other parties, though 
it would be otherwise if the deed contained no such clause, and did not ex- 
tinguish the debt(m). 

When a bill is accepted in consideration of the future consignment of 
goods to the acceptor, and the prospect of the profit of the commission on 
the sale thereof, and the holder of the bill, aware of the nature of the accep- 
tance, agrees to take and receives the bill of lading, &c. from the acceptor, 
which were the consideration of the acceptance, the acceptor is, by this act 
of the holder, discharged from th*? liability imposed on him by his accep- 
] tance(n). He is also discharged when, as has *been before observed, the 
bolder, upon an offer by the drawee of a conditional or partial acceptance , 


(g) Solly v. Forbes, 2 B. & B. 38. 

(h) Perfect v. Musgrave, 6 Pi ice, til, (Ch. 
j. 1044). 8ee Clarke v. Wilson, 8 M. & W. 
208; post, Ch. IX. s ii. Of Payment — Effect 
of gicing Time, tfC. 

(i) Post, Ch. IX. s. ii. ’ 

(If) Rowntrec r. Jacob, 2 Taunt. 141; Co. 
Lit. sect. 512. 

(!) Lambournc r. Cork, 1 D. & R. 211. 

( m ) Thomas r. Courtney, 1 B. & Aid. 1, 
(f hit. j. 91*8); Stock r. Mnwson, 1 B. & P 
286. 

(n) Mason r. Hunt, Doogt. 284, 297, (Chit, 
j. 409). Rowland Hunt agreed that his partner, 
Thomas Hunt, should on consignment of a cargo, 
and an order for its insurance, accept bill* for 86- 
001. The cargo was consigned , the order for m- 
Kttrance given, andThomns Hunt effected the in- 
surance, but he refused to accept the bills. 
After tome negotiation, the plaintiff, being the 
bolder, signed a memorandum, by which, after 


stating that the consignment had been made 
on account of the hills, and that the Hunts be- 
ing apprehensive that the net proceeds might 
not be sufficient to discharge them, had refused 
to accept, he accepted the bill of fading and 
policy, and undertook to apply the net pro- 
ceeds, when in cash, ns far as they would go, 
to the credit of the payee, in part-payment of 
the bills. The plaintiff afterwards sued tbe 
Hunts, and insisted that Rowland Hunt’sagru®* 
ment was nn acceptance; but after a verdict 
for the defendant, und time taken to consider 
upon a rule to show cause why there should not 
he n new trial, the whole court was clear, that 
by the memorandum the plaintiff had waived 
oil right to insist upon Rowland Hunt's agree- 
ment, for it was obvious, that the whole con- 
sideration of the acceptance was the cona^o- 
ment, upon which there would be a commis- 
sion, and the policy of tbsse tbe plaintiff bnd 
taken to himself. 


(1) {The acceptor for accommodation of the drawer, may pay the hill on tbe last day of 
grace before the commencement of business hours, and forthwith bring bis action against tbs draw- 
er for indemnity. Whitwall v. Brigham, 19 Pick. 117. \ 
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gives i general notice of non-acceptance to aov of the antecedent parties, II. Of Ac- 
omittiog to mention in such notice the nature of the acceptance offered (o). c®pt*nces. 

The drawee will not be discharged from liability, in the case of an acceptance 6t |,|^ 0f * 
made payableat a banker's, (but without the words “ there only,” or “ not othtr - the Lia - 
xoise or elsewhere required by the 1 & 2 Geo. 4, c. 78,) by the holder’s 
neglect to present it there, although he can prove that he has sustained damages C epu> r ?* 
in consequence of such negleci(p); for, as observed by Bayley, J. u an ac- How dU- 
ceptance payable at a banker’s is to be deemed for the benefit of the person c ^rged. 
who makes it; it is an act of his own doing and imposes no obligation on the By Neglect 
holder to present it at the banker’s on the very day it becomes due, in order 10 preiept 
to charge the acceptor. It is the duty of an acceptor, making his bills pay-'jj^*** 
able at his banker’s, to see from time to time how his account stands^).” when. 

But it should seem, that if the bill be accepted, payable at a particular place 
according to the provisions of the 1 & 2 Geo. 4, c. 78, the acceptor will be 
discharged if the holder neglect to present it there, and the acceptor has sus- 
tained damages by such neglect(r). 


j 

, !W* 0 * 

, . , ( * £ : 

lit* 


It was decided at nisi prius y that an accommodation acceptor will be dis-Notbyghr. 
charged by the holder’s giving lime to the drawer, after having notice that 
the bill was accepted for his accommodation(s) ; and the law in France was 0 f Acorn- 
to that effect (f). But that doctrine was afterwards doubted (ti), and may moiation 
be considered as over-ruled, and the rule seems now to be, that the holder’s 
merely giving such time, or taking a cognovit from the drawer, though he 
have full notice that the bill was accepted for the accommodation of such 
drawer, will not discharge the acceptor (a:). Nor does the holder’s releasing 



(o) Sproat v . Matthews, 1 T. R. 482, (Chit 
j. 433), Bentiock r. Dorrian, 6 East, 199, 
(Chit | 712); ante , 309, note (x). 

ip) Sebng r. A bit bo I, 4 M. & Bel. 462, 
(Chit j. 942, 947) ; Turner v. Hayden, 6 Dow. 
& Ry. 5; 4 B. & C. 1, (Chit. j. 1246); see 
post, Ch. IX. s i. as to Presentment for Pay- 
ment. 

iq) Per Bayley, J. in Turner r. Hayden, 6 
Dow. & Ry 7; 4 D. & C l,(Chit. j. 1246). 

(r) See Rhodes r. Gent, 5 B. & Al. 244, 
(Chit 1124); and Turner v. Hnyden, 6 Dow. 
& Ry. 6; 4 Bar. & Cres 1, (Chit. j. 1246). 

(s) Laxton r. Peat, 2 Campb. 185, (Chit. j. 
773); Collett v. Haigh, 3 Cainpb. 281, (Chit 
j. 877); Adams ». Gregg, 2 Stark. Rep. 631; 
(Chit. j. 1076). 

(0 Polb. pi. 180; and see Roaeoe, 385, 
note 16. 

(u) Raggett v. A i more, 4 Taunt. 730, (Cb. 
j. 881); Kerrison r. Cooke, 8 Campb. 362, 
(Chit j 8S5). 

(x) Fentum v. Pocock, 1 Marsh. 14 ; 5 
Taunt 192, (Chit j. 896), (cited and approv- 
ed of in Price v . Edmonds, 10 B. & C. 584), 
(Chit j. 1483); and in Nichols v . Norris, 3 B. 
& Ad. 41; and see Harrison v . Courts aid, id. 
86, next note. This was an action against the 
acceptor of a bill of exchange, and at the trial 
the plaintiff had a verdict, with liberty for the 
defendant to move to enter a nonsuit', on the 
ground that be was discharged by the plaintiff 
having taken a cognovit from the drawer; and 
upon motion accordingly, and cause shewn, the 
court held, that the acceptor bind* himself, at 
all times, to pay the holder (though oof per- 
haps the drawer) until discharged by payment 


or release, and that though it were an accom- 
modation bill, that would not niter the circum- 
stances, and discharged the rule. And see the 
Bank of Ireland v. Beresford, 6 Dow, 233, 
(Chit. j. 1032); ante , 805, note (x). 

Mnllett v. Thompson, 5 Esp. Rep. 179, (Cb. 
j. 702). The plaintiff, holder of an accommo- 
dation note, who look it with fall notice that the 
muker had received no value from the indorser, 
for whose accommodation the defendant mode 
it, and received a composition, and covenanted 
not to sue such indorser, may, notwithstanding, 
sue the maker, though, on payment of it, he 
will have a right of action against the indorser. 

Kerrison v. Cooke, 3 Cumpb 362, (Chit. j. 
8S5). Where upon an accommodation bill be- 
coming due, it waa presented for payment to 
the acceptor, and he promised to pay it, it waa 
held, that he was not discharged by time being 
a Bernards given without his conseot to the draw- 
er by the indorsee, who knew thut it had been 
accepted for the drawer’s accommodation. 

In Carstairs e. Rolleston, 6 Taunt. 661; 1 
Marsh. 207, (Chit j. 909); it was discussed, 
but not determined, whether a release to the in- 
dorsee of an accommodation note, discharged 
the maker, if the holder was aware at the time 
of all the eircumstances. See Harrison v. Court- 
auld, 3 B. & Ad. 36, next note. 

That the acceptor or maker of an accommo- 
dation bill or note is not discharged by the hol- 
der’s entering into a composition with the draw- 
er or payee, aee Maltby v. Carstairs, 7 B. & 
C. 736; Thomas v. Courtney, 1 B. & Aid. 1; 
and see Nichols e. Norris, 3 B. & Ad. 41; past, 
Cb. IX. s. ii. Of Pa y men t l&act qf giving 
Time , 4 *. 
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the drawer, or his assignees, ‘discharge the accommodation acceptor, although 
at the time of executing the release (but not at the time of taking the bill) 
he knew it to be an accommodation bill; thus where H. accepted a bill for 
the accommodation of B., the drawer, who indorsed it over as security for 
a debt, and afterwards became bankrupt, and the indorseeentered into ao agree- 
ment with the assignees for purchasing part of the bankrupt’s property, and for 
the arrangement of some claims, which he, the indorsee, had upon die estate; 
and he afterwards gave them a release of all demands, no mention being made 
during this transaction of the bill, which bad been dishonoured; and it appear- 
ed that he kuew at the time of the agreement, but not when he took the bill, 
that it was accepted for accommodation; it was held, that nothwithstandiog 
the above release, the acceptor was still liable at the suit of the indorsee(y). 
If, however, an acceptor, in satisfaction of his liability, indorse another bill, 
and the holder be guilty of laches with respect to the latter, in not giving oo- 
tice to such acceptor of the non-payment of the latter bill, he will thereby 
discharge such acceptor (z) ; but if the latter merely handed over the second 
bill as a collateral security, without indorsing i/, be would not be discharged 
from liability on the first bill by any laches of the holder of the second(ci). 

We have seen that the alteration of the bill in any material respect, or of 
the acceptance, without the concurrence of the acceptor, and even in some 
cases with his assent, unless to correct a mistake, will discharge him from 
liability (6). And where the drawer of a bill accepted payable at B. and 
Co.’s., after keeping it three or four years, indorsed it to the plaintiffs, eras- 
ing the name of B. and Co. without the knowledge of the acceptor; B. and 
Co. having failed since the acceptance, it was held, that the acceptor was 
thereby discharged (c). And though there is a case in which it has been 
supposed to have been decided, that if the holder strike out an acceptance, 
which varies from the *tenor of the bill, and substitute an acceptance accord- 
ing to the tenor, he may afterwards restore the acceptance he struck out, and 
that such acceptance will continue binding (d ) ; yet it has been doubted wheth- 
er that determination went further than to decide that the alteration in the ac- 
ceptance, (though it annulled the acceptance, and discharged tli3 acceptor) 
did not destroy the bill as to the other parties(e). 


(y) Harrison t\ Courlauld, 3 Bar. &, Adol. that day, which the acceptor refused; the bold- 
30. er then struck out the 1st of January and restor- 

es) Bridges r. Berry, 3 Taunt. 130, (Chit, ed the 1st of March. And in un action on this 
j. 304). bill, tho question was, whether these alterations 

(a) Bishop v. Rowe, 3 Maule &. S. 362, did not destroy the bill, and Pemberton, C. J- 

(Chit. j. 921); Hickliug r. Hardy, 7 Taunt, ruled that they did not. And see observation* 
312; I Moore, 61, (Chit j. 933). in Paton v. Winter, 1 Taunt. 423, (Chit.j. 763). 

(b) Ante , 181 to 192; Long r. Moore, 3 (c) Master c. Miller, 4 T. R. 330, (Chit- j. 

Eap. Rep. 155, note. A bill of exchange, after 482, 490). Lord Kenyon, in commenting on 
acceptance, had been altered by inserting the the case of Price r. Shute observes, that the 
word “ date*’ in the place of “ sight.” The books do not say against whom the action 
plaintiff wanted to go on the common counts, brought, and it could not have been against the 
and offered in evidence another bill drawn up- acceptor, because his acceptance was struck out 
on the defendant for the same amount, but not by the partv hirasalf who brought the action; 
accepted. Lord Kenyon held, that the plaintitT, and he concludes, 4 ‘ that on the person to whom 
could not recover against the defendant, for he the bill was directed refusing to accept the bill, 
was liable only by virtue of the instrument, as it was originally drawn, the holder resorted 
which being vitiated, his liability was at an end. to the drawer;” however, Buller, J. 4 T. R- 

(c) Tulmarsh v. Grover, 1 Maule & S. 735, 336, says “ that he cannot consider this casern 

(Chit. j. 891 ) ; anfe, 182. any other light than as an action against tbeac- 

(d) Price v. Shute, Beawes, s. 222, 1st edit, ceptor, because the books only state whstpais- 
p. 444; Molloy, B. 2, c. 10, s. 28. A hill was ed between the holder and the acceptor.’* 8se 
drawn, payable 1st of January, and the drawee Wilkinaon e. Johnson, 5D.&R- 408 ; 8 Bsr. 
accepted it to pay the Jit of March; the holder & Cree. 428, (Chit. j. 1231); and see Patoa r. 
struck out the 1st of March, and substituted the. Winter, 1 Taunt. 428, (Chit. j. 768). 

1st of January, and sent the bill for payment on 
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If a drawee of a bill has accepted for a particular purpose, and the holder, II. Of Ac- 
with knowledge of the facts, has improperly applied the same for a different 
purpose, he may, after demanding the same, recover the bill or its amount in 7lh | y> Jn _ 
an action of detinue or trover, and the verdict may be for the full amount of demnity to 
the sum payable, subject to reduction on giving up the bill(/). And if A. “^ e P! or ’ 
accept a bill for the accommodation of B., and B. discount it with C., his Right!** 
banker, who afterwards become bankrupt, owing B. more than the amount 
of the bill, equity will prevent the assignees of C. suing A.(g). In the case 
of an acceptance for the accommodation of the drawer, it is not unusual to 
take from such drawers an express written undertaking to provide money for 
the payment of the bill and to indemnify him, which, when it is for a sum 
above twenty pounds, must be stamped with an agreement stamp; and an 
accommodation acceptor of bills to a considerable amount should take an ex- 
press written engagement not only to pay over to him the amount of the bills 
before they became due, so as to anticipate the means of payment, but also to 
indemnify him as well against the principal sum and interest he may be ob- 
liged to pay, as against all costs, and extra costs and expenses he may incur 
at law or in equity in resisting or delaying payment, and all interest on, all 
sums and costs he may be obliged to pay or may incur(A)(l). And where 
there is any risk of the accommodated party becoming bankrupt, it is advisa- 
ble also to take a counter bill or note, so as to enable the acceptor to claim 
under the commission against the drawer(i). But in France , if the drawee 
has taken an express and particular mode of indemnity, he cannot retain gen- 
eral funds in his hands of a different nature, nor can he retain other goods not 
intended for sale, though deposited in his hands (k). And in this country, 
where there is an express contract, a party cannot resort to one that is im- 
plied (Z). 

# In the absence of any express contract, the law implies a contract to in- [ *31 S ] 
demnify(m). And it should seem, that if an agent has accepted bills for the 
accommodation of his employer, he may in some cases retain money or goods 
in his hands to discharge it, until the bill be delivered up to him, or he he 
otherwise sufficiently indemnified (n). Before the 6 Geo. 4, c. 16, s. 50, 
money lodged after a secret act of bankruptcy, and within two months of the 
commission, with an accommodation acceptor to take up a bill coming due, 
could not be retained to indemnify him by paying the biils(o) . Butthe&Oth 
section of that act has altered the law in this respect(p). And where A., 
an agent, held funds belonging to B., his principal, but had accepted bills 
drawn by B. to the full amount of them, and B. paid away the bills to his 


(/) Evans v. Kymer and another, 1 Bar. & 
AdoJ. 528, (Chit. j. 1512); see ante , 250, n. (r). 

( g ) In re Sikes, 4 Law J. 195, ante, 306, 
n. ( d ). 

(A) Unless there be such express stipulations, 
extra costs and interest on interest may not be 
recoverable. In one case, persons who as par- 
ties to bills paid the Bank 100,000/. were pre- 
cluded from recovering 5000/. interest on the 
money so paid, from the parties whom they had 
accommodated, but sec Rigby v . Macnanmra, 2 
Cox, 415. 

(i) See post. Part II. Ch. VIII. s. iv. Bank - 
ruptcy — Of the Proof of Bill under a Com- 
mission. • 

( k ) 1 Par dess. 403. 


(/) Touissant v. Martinnant, 2 T. R. 100. 

(m) Young v. Hockley, 3 Wils. 346; 7 T. 
R. 568; 2 T. R. 35; 2 B. & P. 26S; Sparkrs 
v. Martindale, 8 East, 593; 3 Wils 13; 1 A 1 1< . 
262; and see 1 Pardess. 402, 412, 419. 

( n ) Fletcher v. Heath, 7 Bar. & C. 517; I 
Man. & Ry. 335, S. C.; Madden r. Kempster, 
1 Campb. 12, (Chit. j. 739); Morse r. Wil- 
liams, 3 Campb. 418; Ex parte Metcalfe, 11 
Ves. 407, (Chit. j. 719)4 and see 1 Pardess. 
402. 

(o) Kinder r. Butterworth, 6 B. & C. 42; 9 
Dow. & Ry. 47, 8 C. 

( p ) And see 10 Bar. & C. 217, and 1 Bar. 
& Adol. 343. 


*(1) ^ An accommodation acceptor may pay the bill on the Inst day of grace, before business 
hours, and immediately sue the drawer to recover an indemnity. Whitwell r. Brigham, 19 
Pick. 117. j* 

46 
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creditors, who, to relieve A. from the liability, and without the knowledge 
of B., accepted from A. a composition of 10*. in the pound, and gave biro 
up the bills, A. then bolding funds belonging to B., to the full amount of the 
bills: B. afterwards became bankrupt, and bis assignees brought assumpsit 
for money had and received against A., for the difference between the amount 
of the bills and the composition: it was held, that as B. had been benefited 
to the full amount of the bills, the payment of the composition was, as be- 
tween him and A., a full payment of the bills, and therefore the action was 
not maintainable^). And where a sum of money has been lodged with a 
party to indemnify him against bills of exchange he has accepted for the ac- 
commodation of another, an action will not lie against him to recover the mo- 
ney while the bills are outstanding, although the statute of limitations has rua 
upon them(r). So w here a person who has funds in bis hands belonging to 
another, or is otherwise indebted to him, accepts a bill for his accommoda- 
tion, and the drawer afterwards commits an act of bankruptcy, or becomes 
insolvent, such acceptor may retain the funds or debt until the bill becomes 
due, as an indemnity against his liability as acceptor (a). And since tbe ( 
Geo. 4, c. 16, s. 52 (t), an accommodation acceptor, being in the nature of 
a surety to the drawer, may prove under the commission against him, although 
he has been obliged to pay the bill ajtir tbe act of bankruptcy (u). Where 

A. and B. having purchased a large quantity of wheat for C. and D-, which 
they kept in their hands for sale, and which was to he paid for at a given 
time, requested C. and D. to furnish them with acceptances of their friends, 
to meet the payment of it; and C. and D. obtained the acceptances, under* 
promise that they would sell the w heat to meet them before they became due; 
and the price having fallen, the bills were returned to C. and D., who wrote 
to A. and B. to sell the wheat at some price to take them up; and A. and 

B. having paid the bills to their bankers, continued to sell the wheat, and 
nothing # more was said about them until C. and D. become insolvent seve- 
ral months afterwards, and then A. and B. sued a party to one of them; k 
was held, that these circumstances were a good defence to the action(x). 

But there is no implied contract of indemnity, unless the bill were really 
agreed or understood to have been accepted for the accommodation of the 
drawer or other party; and therefore where W. drew a bill on a third per* 
son, to whom he had been sending goods for sale, and who accepted tbe 
bill, neither party knowing the state of accounts between them, and it torn- 
edout that W. w as at the time indebted to the acceptor, the court held, tbat 
this w as not to be considered as an accommodation bill wilhin the proper 
acceptation of that lerm, and that there was no implied contract of indemni- 
ty as to the costs (y). 

A person who accepts bills drawn upon him by a broker or agent, and re- 
ceives goods of the principal’s as an indemnity against such acceptances, 
will not have a greater right to detain them as such indemnity than the broker 
or agent had(x); and, therefore, where a broker, having accepted bills for 


( q ) Stonehouse v. Read, 6D. & R. 603 ; 3 
Bar. & Cree. 669, (Chit. j. 1242). 

(O Moreo v. William*, SCampb. 418, (Chit. 
J. 89|). 

(•) Wilkins v Casey, 7 T. R. 711, a* ob- 
served upon in Willie d. Freeman, 12 East, 659, 
(Chit. j. 802); 11 Vea. 407; Madden o Rsop* 
iter, 1 C.tnpb- 12, (Chit j, 789); 1 Pordew. 

408. 

(O This enactment is in tbe tame terms as 
tbe farmer enactment in tbe etat 49 Geo. 3. c. 
121 , *. 8 . 


(«) £es pa**, Wrt 11. Cfc VIII, 
cw. Ex parte Yonga, 3 Vea. & Bea. 46; J 
Rose, 40, S. C.; Sled man v. MertutoaiUi W. 
East, 427, (Cbit. j. 827); Moody v. 

& C. 659; 4 Dow. & R. 30; 2 Bis* 
(Chit. L 1200). 

^ ^x) Fowler r. Beylis, 1 Law J. S2. ** 
7th Feb. 1823. 

( y ) Bignall t. Andrews, 7 Bing. 217. 

(z) Fletcher v. Heath, 7 Bar. Si 0. 517; 1 
M. & R. 386. 
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his principal on the security of goods then in his hands, pledged the goods n, of Ac- 
with a person who had notice of the agency, but did not inform the princi- ceptance*. 
pal of this transaction, it was held, that under the 6 Geo. 4, c. 94, s. 5, the 7thly, In - 
broker could only transfer such right as he had, which was a right to be tn- dtmnity 
demnijicd against the bills which lie had accepted, and that the principal hav- Rj^t of 
ing satisfied tiiose bills, was entitled to have back his goods from the pawnee Acceptor, 
without paying the amount for which they were pledged(r). Where the 
plainiff's consigned goods to their factor, and at the same time drew bills 
upon him for the amount, which he accepted, but which they themselves 
ultimately paid, and the factors sent them to the defendant, with whom he 
had general dealings, without intimating that they were the property of a third 
person, and drew a bill upon him for the amount, which the defendant accept- 
ed and paid; after which the factor became insolvent, having before that time 
apprised the defendant that he had received a notice of countermand of the 
sale from the plaintiffs, but the defendant afterwards sold the goods; it was 
held, that the defendant was liable for the value of the goods in an action 
for money had and received, and that he would have been equally liable had 
he not known that the goods were the property of the plaintiffs (a). 

Where there is an express contract of indemnity, the circumstance 
of the parties to it having been partners will occasion no difference; there- 
fore, where I., T., and B., were jointly concerned in the sale of certain 
^oods, and I. consigned them to B. who sold them on the joint account; and 
T. being requested to accept bills for the firm, refused to do so without soma 
security, when B. engaged , if T. paid the bills, to pay him out of the pro- 
ceeds received for goods already sold, it was held, that T., having accepted 
and paid the bills, might sue B. for money had and received to his use ; for 
though originally it was a partnership transaction, and in general one partner can- 
not sue his co-partner, yet in this case by the defendant’s express engagement, 
the proceeds of the goods became separated from the partnership account, 
and appropriated to the plaintiff ’s use as soon as he had paid the bills(6). 

An express contract with an accommodation acceptor to deliver up the bills 
# or indemnify him, is not proveable unc'.er a commission of bankruptcy against [ *320 ] 
the party making it, and notwithstanding he has obtained his certificate, he 
may be sued; and where the defendant, before he became bankrupt, on suf- 
ficient consideration undertook to pay the balance due on a bill, of which the 
plaintiff was the acceptor, and he afterwards, by a new undertaking, engag- 
ed to deliver up the acceptance to the plaintiff within a month, or to indem- 
nify him against it, and afterwards the defendant became bankrupt, not hav- 
ing paid or indemnified the plaintiff', and the latter was obliged to take up the 
bill after the defendant had obtained his certificate, it was held, in an action 
brought for non-performance of the promise, that it was sustainable, because 
the plaintiff could not have proved in respect of promise or breach under the 
defendant’s commission, either as for a debt not payable at the time of the 
bankruptcy, or for a contingent debt , or in the character of a surety , and 
therefore that the bankruptcy and certificate afforded no defence(c). 

With respect to the sum recoverable by an accommodation acceptor from 
the party he accommodated, upon his express implied contract to indemnify, wha ‘co*to 
it is reported to have been decided, that he cannot recover the costs or de- bf^ >vera " 


( x ) See preceding uote. (5) Coffee v. Brian, i 

(a) Jackson r. Clarke, I Young* & Jerv. Moo. 841, (Chit. j. 1235). 


(3) Coffee v. Brian, 3 Bing. 54, and 10 
oo. 341, (Chit. j. 1235). 

(c) Yallop v. Ebera, 1 Bar. & Adol. 60S 


Digitized by 


Google 



32J 


OF ACCEPTANCE 


[PART L 


H. Of Ac- feuding an action ot the suit of a bona fide holder, which he must have known 
ceptances. was indefensible, because he ought not to have incurred such costs, and 
7thJy, //i- should at least have paid after he had been served with the writ(rf). But,ia 
demnity some of those cases the declaration was only for money paid, when it ought 
Ri*ht of 10 ^ ave been b P ec * a * f° r not indemnifying, and the payment of costs incurred 
Acceptor, by A. cannot be money paid for the u$e of B.(e). And other cases estab- 
lish, that whore there has boon an express or implied contract to indemnify , 
all the costs of the acceptor’s resisting the action on the bill are recoverable 
from the party accommodaied(/) , even the costs of a bill in equity, ora 
writ of error; because an accommodation acceptor is not, as between him 
and the party who promised to provide for the bill, to be expected to be pre- 
pared immediately to pay, and he has a right, as against him, to delay the 
time of payment, in order to prevent an execution against his own property 
or person (g). And such acceptor may, it seems, recover the amount of the 
costs which he has incurred, without proving that he has actually paid them(h). 
f *321 ] A n d where an action *is brought by an accommodation acceptor against the 
drawer, for not indemnifying him, the court will not permit the defendant to 
set up any counter claim (i). An accommodation acceptor, perhaps, like a 
surely , who pays the creditor, may in equity have a right to the benefit of all 
instruments and securities given by the principal debtor for payment of that 
debt (A:). 


bilit • of a" Besides the liability to pay a bill incurred by the act of accepting it, the 
Drawee, or (hawee or any oilier person may, by express promise, subject himself to lia- 
of a third bility to pay the amount out of the money then in his hands , or which he may 
whoTas afterwards receive , and this, although the bill itself may be invalid; as where 
not acept- it has been drawn on an agent, requesting him to pay a sum of money out of 
eJ, but has a particular fund, though we have seen that such instrument will be wholly 
P ro 7^, t void as a bill of exchange, because the payment of it depends upon a contin- 
of^unda gency(/); y el if the drawee promise to pay the amount when he shall receive 
when funds, and the holder, in consequence, retains the bill, the amount, when re- 
inhiaPow- ce j ve( j ? will be recoverable from the drawee as received to his use(m). *So 


r *321 ] 

(d) Roach r. Thompson, Mood. & M. 487, 
4 Car. & P. 194, (Chit j. 1486); Knight r. 
Hughes, id. 247; Gillett v. Rippon, id. 40G; 
Spurrier r. Elderson, 5 E.«p. Rep. 1, S. P. 

(e) Roach c. Thompson, Mood. & M. 487, 
&c ; 4 Car. & P. 194, (Chit. j. I486). 

(f) Chilton r. Whilfen, 3 Wils. 12, 13, 
362, (Chit. j. 37S); Ex pnrtc Marshall, 1 Atk. 
262, (Chit. j. 333); Taylor r. Higgins, 3 Fast, 
169; Sparkcs v. Vartindnle, 8 East, 593; Ex 
parte Lloyd, 17 Vcs. 245; Bignnll r. Andrews, 
7 Bing. 217; and see Bleadeti r Charles, 5 
Moore* & P. 14; ante, 81, note (i). 

(jj) See the same cases, and Ex parte Mar- 
shall, l Atk. 262, (Chit. j. 333). An extent 
of the crown was taken out against a surety of 
n bankrupt, who paid the debt after disputing 
it for some time, and being put to an expense 
• thereby; and it was urged, that notwithstand- 
ing he disputed the payment of a just debt, he 
should be admitted to prove the expenses of 
such suit under the commission against the prin- 
cipal; and per Lord Chancellor, “1 know of 
no such distinction, and it would he a very hard 
ease here, as the failing of Carway was’ in all 
probability the sole occasion of th? difficulties 
lhat Hatton was under, and made him incapa- 
ble of paying the demaud of the crown, and as 


an extent is both an action and oaecotion in the 
first instance. Hatton, in his situation, could 
not be supposed prepared to pay it immediate- 
ly, and therefore there is no pretence for say- 
ing, that his representatives shall be precluded 
from proving the expeuses Hatton was put to is 
the suit with the crown.” 

And see Pparkos v. Martindale,3 East, 593, 
where the costs of fling a bill, &c. were reco- 
vered, it being proved lhat before the expense 
had been incurred, the surety gave notice to his 

{ irincipal of the action having been brought, aud 
le refused to defend or indemnify ; and as to 
extra costs, see Sandbach v. Thomas, 1 Stork. 
Hep. 306; and as to costs in error, see 3 Wils* 
13 . 

(h) Bullock r. Llovd, 2 Car. & P. 1 19, (Chit 
j. 1274). 

(*) Hardens! le v. Netherwood, 5 Bar. St Aid. 
93, (Chit. j. 1118). 

(70 Dow biggin r. Bourne, Younge’s Hep. 
Lx. 115. 

(/) A ale, 134. 

( m ) Stevens r. Hill, 5 Esp. Rep. 247, (Chit 
j. 716); Kilsbv r. Williams, 6 B. & At 215; 
1 Dow & Ry.' 476, (Chit. i. 1249); Ex parte 
Aldcsrson and another, 1 Madd. 53, 55; 2 Rose, 
31; and see Maber r. Massias, 2 Bla. Rtfp 
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a draft on the executor of a debtor, which the executor promised to discharge II. Of Ae- 
on his receiving assets, is an equitable assignment of the debt, available ceptwee*. 
against assignees in bankruptcy (n). But* as a chose in action is not assigna- Liability of 
ble so as to enable the assignee to sue the original debtor merely by virtue Part y . 
of such assignment, it follows, that unless the third person, who has funds in ^ 
hand, expressly promises to pay, and such promise be accepted, the holder of accepted 

Bill out of 

1072; Ex parte Kirk, 1 Atk. 108; ante, 144, er of the draft , and made him liable on the re- 

145; aee also Israel v. Douglas, Hen. Bla. 239; ceipt of any money upon the credit of which it recelved * 

4 Dowl. & R. 7; 3 Bar. & C. 855: 4 Id. 166; was drawn.** De Bernales r. Fuller, cited in 
8 Id. 395; 1 Chitly on Pleading, 6th edit. 36, 14 East, 590, n. (a), 598, S. P. 

854. Kilsby r. Williams, 5 Bar. & Aid. 816; 1 

Stevens v. Hill, 5 Esp. Rep. 247, (Chit. j. Dow. & Ry. 476, (Chit. j. 1149). Plaintiff 
716). Assumpsit, first count against defendant paid into his own bankers a check of 250/. drawn 
as acceptor of a bill, drawn by Admiral Smith upon them byfc third person, which they receiv- 
on defendant his agent; the others money counts, ed without any objection ; and in the course of 
The bill had been burnt by accident, and the the same day the drawer of the check paid in 

} >laintiff gave parol evidence of it. The de- a sum of money, part of which he particularly 
endant was a navy event, and the bill was appropriated, leaving a balance unappropriated 
drawn by Admiral Smitn in this form, ‘ out of of 237/. The bankers, who were then credit- 
my half-pay which will become due on the 1st ors of the drawers to a huge amount, wrote oa 
January pay to Stevens 16/.* This was brought the next morning to the plaintiff, stating that 
to Hill, who said he bad then no money of Ad- the check was not paid, out that they would 
mint I Smith’s in bis hands, but that he would keep ilia the hope of there being money to pay it, 
pay it out of the admiral's money when he re - and on that day a further unappropriated balance 
ceived it. Admiral Smith was called, he pro- was paid in, making altogether a sum exceed- 
duced an account furnished by Hill as his agent, ing the plaintiff’s check; it was held, that un- 
containing an account of the money received at der these circumstances the plaintiff might main- 
different times on the admiral’s account, and tain an action for money had and received 
also of the bills drawn by him on Hill, on which against the bankers, and that the latter, being 
there was a balance of 41/. due to Hill. It was hu agents for the receipt of the money, coaid 
objected by Garrow, first, that the plaintiff not appropriate the balance to the payment ei- 
could not recover on the count on the bill, as it ther ot their own general account against the 
appeared to be not a bill of exchange, it being drawer, or of two checks presented on the 
drawn on a particular fund, and not payable same day, but subsequently to that of the plain- 

{ jenerally, which was necessary to constitute a tiff, and paid by them, 
egal bill. This count was abandoned, and that See also Ad sen v. Rowney, 5 Esp. Rep. 254, 
for money had and received relied upon. To S. P., (Chit j. 717.) If a check drawn upon 
this it was answered, that the engagement of a person is sent by another to know if it is good, 

Hill was to pav the bill when he had money of before be will receive it, and such person says 
Admiral Smith’s in his hands, and that it ap- it will be honoured, as he is indebted to tbo 
peared by the account which was produced by drawer of it, though the check turns out to be 
Admiral Smith, that the admiral was the debtor void, as being post-dated, the holder may nev- 
of Hill, and of course that Hill had no funds in erthelesa recover, on proving that the sum due 
his hands out of which only the bill was to be to the drawer was so appropriated. But in these 
paid. Lord Ellenborough, having taken the cases the difficulty of establishing the facts in 
papers produced, in which the receipts of mon- evidence, on account of the instrument not bav- 
ey and entries of bills were put under their re- ing been duly stamped, roust be considered, 
spective dates, observed, “ that though on the What not sufficient to raise an implied prom- 

S eneral balance a sum of 40/. was due to the i*e by bankers to pay check in the absence of 
efendant, yet, by referring to dates, it would funds, Boyd r. Emmerson, 4Nev. & Man. 99; 
appear that HiJI, after the day the bill was 2 Ad. El. 184, S. C. ; post, Cb. XI. as to 
brought to him for acceptance, and after his Checks. 

declaration as proved, and before he had been (n) Ex parte Alderson and another, 1 Madd. 
called upon to make any payment, had received 63, 55; 2 Rose, 13, App< Row became in- 
money of Admiral Smith’s more than sufficient debted to petitioners in 525/. and being a cred- 
to answer the bill, it was therefore his duty to itor of the estate of Fish, deceased, gave them 
have reserved for that bill , and not to have a draft on the executors as follows: — “Please 
paid other drafts subsequently drawn; he was to pay Messrs. Alderson, or order, four hundred 
not therefore protected by subsequent pay- and seventeen pounds, six shillings, as part of 
ments.” His lordship added, that “ a similar the amount due to me for plumber’s work done 
case of an army agent occurred before Lord for the late John Fish, Esq. Jane Row.” The 
Kenyon, in which the agent had promised to petitioners presented the draft to the executor, 
pay the draft of a person on him, and having but he, not being prepared with assets, did not 
neglected to do so, an action was brought; that accept it, but retained it, to be paid when there 
he was of counsel for the defendant in that should be funds. The Vice-Chancellor. “ This 
cause, and argued that this promise of the agent is a good equitable assignment; the executor 
was nudum pactum , but Lord Kenyon over- bound himself to pay when in possession of as- 
ruled the objection, and held, that it was an sets.” 
appropriation of io much to the use of the hold - 
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the bill cannot sue him(o); and if, before the party offer to pay the bill, it 
has been returned for non*acceptance( p), the holder has no remedy against 
such party. So where the drawee proposed to pay, and a dispute arose 
about a charge for a duplicate protest, and the holder then declined to receive 
the amount of the bill, without such charge, it was held, that afterwards he 
could not compel the drawee to pay the bill ( 7 ). Where A. gives B. an or- 
der # on his bankers, directing them 44 to hold over from his private account 
400/. to the disposal of B.” and the bankers accept the order, such order is 
nevertheless revocable, and may be countermanded before payment made to 
B. or appropriation to his credit(r). So where A., resident abroad, remit-* 
ted a bill to B., his agent in England, drawn by A. and specially indorsed 
by him to C., with whom his children were at school, in payment of C.’s 
account for their board and education; and B. got the bill accepted by lb* 
drawees, and sent a letter by post to C. stating that he had received a com- 
mission from A. to pay her some money on account of his children, and de- 
sired to be informed when and how it should be delivered; and while the bill 
remained in B.’s hands he received directions from A. to keep it and the 
proceeds in his hands, and to have a fair investigation into C.’s accounts, and 
after such investigation to pay her what might be due to her; but no such 
investigation look place and B. detained the bill; it was held, that C. could 
not recover the bill in an action of trover(j). And a promise to give a credit 
at a future time is not like a promise to pay (f)( 1 ). 


(o) William* v. Everett, 14 East, 532, (Phil, 
j. 842); Grant t>. Austen, 3 Price, 53; Kelly, 
residing abroad, having remitted bills on Eng- 
lsnd to the defendants, his bankers, in London, 
with directions in the letters inclosing such bills 
to pay the amount in certain specified proportions 
to the plaintiff and other creditors of Kelly, who 
would produce their letters of ud vice from him on 
the subject, and desiring the amount paid to each 
person to be pot on their respective bills, and 
that every bill paid off should be cancelled; and 
the plaintiff having, before the bills became due, 
given notice to the defendants that he had re- 
ceived a letter from Kelly, ordering payment 
of his debt out of that remittance, and having 
offered them an indemnity if they would hand 
over one of the bills to him, but the defendants 
having refuted to indorse the bit l away , or to 
act upon the letter , admitting, however, that 
they had received the direction to apply the 
money, and the defendants having in fact after- 
wards received the money on the bills when 
due* held, that they did not, by the' mere net 
of receiving the bills and afterwards the produce 
of them, with such directions, and without any 
assent on their part to the purport of the letter , 
and still more ngain«*t their expu*»ss dissent, bind 
themselves to the plaintiff so to apply the mon- 
ey in discharge of his debt due to him from Kel- 
ly, and consequently that the plaintiff, between 
whom and the defendants there was no privity 
of contract express or implied, hot on the con- 
trary it was repudiated, could not maintain his 
action against the defendants ns for money had 
and received by them to his own use, but that 
the property in the bills and their produce still 
continued in tho remitter. And see Assignees 


of Holland o. , 1 Salk. 143 ; Williamson 

r. Thompson, 16 Vet. 442; Scott r. Porcber, 

3 Mer. 652. 

Wedlake r. Hurlev, 1 Cromp. & J- 
(Chit, j 1506). A. remitted to B a bank-bill 
indorsed , “ Pay to the order of B. under pro- 
vision for my note in favour of C. payable at the 
house of B. on 1st Jan. 1830.” B. received 
the proceeds of the bill, and refused to pof 
them over to C. In an action for money had 
and received by C. it waa held, that B. was oot 
liable to C. because B. had nerer assented to 
hold the bill or money to the use of C. And 
see Brind r. Hampshire, 1 M & W. S65; post, 
323, note (s). 

( p ) Stewart v. Fry, t Moore, 74; 7 Taunt. 
339, (Chit. jun. 094). Where persons receiv- 
ed money for the express purpose of taking up 
a bill of exchange two days after it became due, 
and upon tendering it to the holders and de- 
manding the bill, found that they bad sent k 
back protested for non-acceptance to the per- 
sons who indorsed it to them; held, that such 
persons having received fresh orders not to pay 
the bill, were not liable to an action bv the hol- 
ders for money had and received, when, upon 
the bills being re-procured and tendered to 
them, they refused to pay the money. 

iy) Anderson r. Heath, 4 M. & Sel. 303, 
(Chit, j. 936) ; ante , 299, note (a). 

(r) Gibson v. Minet, Ryan &. Moo. 68; 1 
Car. & P. 247; 9 Moore, 31; 2 Bing. 7, (Chtt. 
j 1209). 

(s) Brind r. Hampshire, 1 Maes. & Web 
365. 

( t ) Pcdder r. Watt, Peake’s Rep. Addenda, 
41, (Chit j. 547, 535.) 


( 1) See also as to acceptance, 8 Kent’a Com. 2d -ed. 92 — 8. ' 
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In France the holder of a bill for value, whether or not the drawee has ac- II. Of Ac- 
cepted or promised to pay, may proceed against him in the name of the 
drawer, for the debt or funds, in respect of which the bill was drawn, and 
with all the rights that the drawer had(u). But in England no such action 
^at law can be supported, unless there has been an acceptance, or an express 
promise to pay(x). In equity a principal who has consigned goods to his 
factor, and received his acceptance in advance, may, on failure of factor, re- 
strain him from receiving the proceeds (y). 

In France, a third person may become a party to a bill pour aval , which 8 thlv,Of 
is effected by writing his name on the bill under those words, and which 5 -^ of a 
places him in the situation of a second acceptor, but with this difference, that p ar ty who 
he is entitled to due notice of the dishonour by *the original drawee(z). hasgunr- 
But this description of surety is unknow n in England, where a series af ac- £***** d* 
ceptors is not allowed, so that a person to whom a bill is not addressed can- r *324 ] 
not, after the drawee has accepted, also become liable as an acceptor, and L 
the only mode of becoming legally responsible for the payment of the bill is 
by indorsement before that in favour of the holder (a), or by a distinct collat- 
tral engagement^). To sustain the latter, it must be founded on adequate 
consideration, such as having funds of the drawer or other party to the bill, 
or be in consideration of forbearance to one of the parties; and if the effect 
of the contract be to pay the debt of another out of the party’s own funds, 
the consideration must appear on the face of the written undertaking, and all 
the rules w hich we have considered essential to the validity of a guarantee on 
the transfer of bills applies to an engagement of this nature(c). Therefore a 
written undertaking, u Mr. W. will engage to pay the bill drawn by Pitman 

(u) 1 Pnrdest. 343, 429, 442, 443; ante , deed of composition was entered into by the 
291, note ( l ). creditors of the defendants, which Messrs. Slo- 

(x) Ubi tupra cock and Co. had signed, and by which they 

(y) Bryan v. Tomkins and Gosling, Vice- had received 10s. in the pound. This arrnnge- 
Chancellor’s Court, 18th February, 1832, MS. ment including the bills drawn by the plaintiff, 

Mr. Knight applied for on injunction to restriin the learned counsel contended, that the debts, 
the defendants from receiving the produce of a which would otherwise have been due to Mr. 
quantity of malt, which had been consigned to Bryan, now clearly belonged to the defendants, 
them by the plaintiff. It appeared that Tom- and that their liability on the acceptances had 
kins and Gosling, the defendants, were malt not been affected by the deed of composition 
factors residing in London, and that the pbfin- made by Messrs. Slocock and Co. He there- 
tiff, Mr. Brvon, was in the habit of forwarding fore trusted his Honour would not suffer the de- 
grent quantities of malt to them for the purpose fendnnts to receive the produce of the malt, 
of sale. In order to facilitate any legal proceed- which was most undoubtedly the property of 
ings that might occur in the course of these the plaintiff. Mr. Ching followed on the same 
transactions, and to give the defendants the pow- side. Mr Pepys and Mr. Elderton, on the part 
er to sue at low, the plaintiff agreed that all of the defendants, opposed the application, 
contracts entered into by them on his behalf The Vice-Chancellor thought the plaintiff had 
should be made in their own name; hut the an equity, ond granted the injunction. 

debts that became consequently owing were ( s ) 1 Pardess. 419 to 422; PaillietMan.de 
specifically the debts of Bryan. It was con- Droit Franqais, 849. 

■tantly the practice in the mnlt trade, when a (a) Bishop v. Hayward, 4 T. R. 470, (Chit. * 

quantity of malt was consigned to a London fac- j. 492) ; Britton v. Webb, 2 Bar. & Cres. 488; 
tor, for the consignor to draw bills on the fac- 3 Dow. & Ry. 650, (Chit. j. 1198); ante , 26, 
tor on the credit of the dealing between them; note ( 0 ). 

and these bills were accepted by the factor, and (b) Jackson v. Hudson, 2 Campb. 447, 
used by the consignor as his own property. (Chit j. 799); ante , 165. 

This course had been adopted by the plaintiff (e) As to guarantees on transfers, ante, 249, 
and tho defendants, and several bills thus ere- et teq.; and see Phillip t>. Aiding, 2 Taunt. 206, 
a ted bad been negotiated by the plaintiff, and (Chit j. 777); Warrington v. Furbor, 8 East, 
bad ultimately become the property of Messrs. 242; 6 Esp. 89, (Chit. j. 788); Swinyard c. 

Bunny and Slocock, hankers at Newbury. Bowes, 5 Maole & S. 62, (Chit. j. 955); Hol- 
Messrs. Tomkins and Gosling bad since stopped brow v. Wilkins, 1 Bar. & C. 10; 2 Dowl. & 
payment, and being debtors to a considerable R. 59, (Chit. j. 1652); Van Wart 0 . Woliey, 
amount (in addition to the acceptances of the 8 Bar. & C. 459; 5 Dowl. & R. 874, (Chit. j. 
plaintiff's hills) to Messrs. Slocock and Co., a 1235.) 
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n. Of Ac- in favour of S. S.” was held invalid, because it did not state the considers- 
cepcnnces. tion for which it was given(d). Soroetiraes even a collateral security by 
Liability of deed is taken(e). In these cases of collateral guarantees, where the parties 
Party names are not on the bill, they are not entitled to the strict and immediate 
guarantee- n0l j ce Q f dishonour, as a party is who has drawn and indorsed the bill, and 
ment**" unless he has really sustained loss by the want of notice, he continues liable 
on his guarantee (/). 

( rf) Saunders v. Wakefield, 4 Bar. & Aid. (/) Warrington v. Furbor, 8 East, 242; S 
695. See other cases Chit. Col. Stat. 373,374, Eap. 89, (Chit j. 733), and other cases, post, 
in notes; Morley v. Boothby, 3 Bing. 107. Ch. X. s. i. When Notice Xf Non-payment 
(e) Murray v. King, 5 Bar. & Aid. 165, neceuary . 

(Chit j. 1119). 
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OF NON-ACCEPTANCE AND THE NECESSARY PRO- 
CEEDINGS THEREON— PROTEST FOR BETTER 
SECURITY— AND ACCEPTANCES FOR HON- 
OUR SUPRA PROTEST. 


I. Of Non-acceptance and nec- 
essary Proceedings there- 
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1. When Notice of Non-acceptance , 

, necessary or not , and Consequen ces 
of Neglect ib. 

2. When Protest for Non-acceptance 
requisite , and Mode of Protesting 332 

3. When Notice without Protest suffi- 
cient, and how to be given 335 

4. Time when Protest must be made 

and Notice given 336 

5. By whom Notice must be given 338 | 


6. To whom Nbtice must be given 339 

7. Liability of the Parties on Non-ac- 
ceptance 340 

8. How Consequences of Laches may 

be waived 343 

II. Of Protest for better secu- 

rity ib * 

III. Of Acceptance supra Pro- 
test 344 

1. By whom made ib. 

2. Mode cf accepting supra Protest 346 

3. Liability of Acceptor supra Protest 347 
I 4. Right of Acceptor supra Protest 852 


I. Op Non-acceptance and Proceedings thereon. 

The inquiry into the conduct which the holder of a bill should pursue on a *• Of Non- 
refusal or neglect to accept at all, or on the offer of a conditional or partial 
acceptance, very much resembles and is governed by most of the same rules ceedings 
as prevail in the case of non-payment of a bill or note, and therefore the read- thereon, 
er is referred to that part of the work for further information on the sub- 
ject (a). It will, however, be advisable to consider all the decisions more 
immediately relating to notice of non-acceptance, under the above sub-divis- 
ions, even at the risk of repetition. 

It has already been observed, that a presentment for acceptance is only lgt » When 
necessary when a bill is made payable within a certain period after sight (h ) . 

If, however, in that or any other case, a bill be in fact, though unnecessarily, ceptance 
presented, and an acceptance be refused, or only a conditional or partial ac- neccessary 
ceptance be offered, notice should immediately be given to the persons to ftnd 
whom the holder means to resort for payment, or they will, in this country, qneoces of 
in general be totally discharged from their respective liabilities , not only on Neglect 
the bill of exchange, but the original consideration of it(c)(l); and it is not 
in that case sufficient for the holder to wait till the time mentioned in the bill 
for payment has elapsed, and then to give notice of non-acceptance as well 
as of non-payment(o) (2). And if an indorser should, on a bill ovei-due be- 

(a) See post, Ch. X. j. 804); Packer v. Hiller, 16 East, 48; 3 

(b) Ante, 272. Camp. 217, (Chit. j. 861). 

(c) Bles&rd v. Hirst, Burr. 2670, (Chit. j. (d) Roscoe v. Hardy, 2 Campb. 458; 12 
384); Goodall v . Dolley, 1 T.»R. 712, (Chit. East, 434, (Chit j. 801); Blesard v. Hurst, 5 
j. 440); Bridges r. Berry, 3 Taunt 130, (Chit. Burr. 2670; Goodall r. DolJey, 1 T. R. 712 • 


(1) Higgins v. Morrison’s Ex’r, 4 Dana, 102. Callum r. Carey, 9 Porter, 131. Riggs r. 
M’Donald, 1 Ala. Rep. (N. S.) 641. } 

(2) The holder of a bill ought to present it for acceptance within a reasonable time, whether 

47 
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. or Non- ing returned to him, pay the same under ignorance of the refusal to accept, 
an< ^ De 5 lect l ^ e h°lder, h e will not he able to recover from the prior 

ceedii^s parties, who had previously been ^discharged by such laches(e). 


thereon. 


Non-ac- 
ceptance 
necceea&ry 
or not, and 
Conae- 


there may be stronger reason for requiring prompt notice of non-acceptance 
than of non-payment, because, as regards non-payment, the drawer ought to 
jVbfice of* 1 have supplied the drawee with funds before the bill is at maturity; but he 
might be justified in drawing before efl’ects had actually reached the drawee, 
and if the latter should refuse to accept, the drawer ought to be informed 
thereof, in order that he may be enabled to stop such effects in transitu. 
The law in France is different, for there a protest for non-acceptance is only 
qnences of requisite when a presentment for acceptance was essential, as in case of bills 
r **326 1 P a y aWe a ft er and in other cases, although there has been a refusal to 

*- * accept, the holder may or not at his election protest and give notice (/). In 

America, if on the day of presentment acceptance be refused, but on the 
next day the drawee alter his mind and accept, but no notice of the refusal 
to accept be given, it has been held that the other parties are discharged (j). 
But wc have seen, that a bond fide holder, to whom a bill has been transfer- 
red after refusal to accept, is not affected by the neglect of any previous 
holder to give notice of that fact(/i). And if the drawer and drawee(t),or 
one of several draw ees in partnership( j), is the same person, notice is not 
necessary, it being considered he must have knowledge of his own refusal to 
accept. And if the bill were given on a wrong stamp , the neglect to pre- 
sent it for acceptance, or give notice of the refusal, would not prejudice the 
vendor of the goods, in payment of which such improperly stamped bill bad 
been given, and he may, notwithstanding his laches, sue for the price(fe); 
and if the bill were given only as a collateral security, and the party deliver- 
ing it were no party upon it, he will not in such case be discharged from his 
original liability by the laches of the holder, unless he was really prejudiced 
by the omission(i). And, as no laches can be imputed to tire Crown , if a 
bill be seized under an extent before it is due, the neglect of the officer of 
the Crown to give notice of the dishonour will not discharge tire drawer or 
indorsers(m)(l). 


Anon. 1 Vent. 45; Poth. pi. 133; Dalglish v. (t) Roach v . Oilier, 1 Man. &R. 120, (Chit. 
Weatherby, 2 Bln. Rep. 747, (Chit. j. 382); j 1359). 

per Lord EHenborough in Orr r. Magennis, 7 (j) Porthouse r. Peake, 1 Campb. 82, (Chit 

East, 362; 2 Smith, 328, (Chit. j. 726); S & j. 741). 

4 Anne, c. 9, s. 7. (k) Ante , 124; WHson v. Vysar, 4 Taunt. 

(e) Roscoe v. Hardy, 12 East, 434; 2 Camp. 218, (Chit. j. 860); Cundv v. Marriott, 1 B. 
459, (Chit. j. 801). & Adol. 696, (Chit. j. 1522). 

(/) 1 Pardess. 404. (/) See more fully this, post, Cb. X. i.t 

(g) Mitchell r. Degrand, 1 Mason, 176; Presentment for Payment — When necessary* 
Bayl. 160, American edit. (wi) West on Extents, 28, 29. 

(A) Ante, 214, 215; Selw. 9th edit. 330. 


inch bill was payable at sight or in any other manner ; what is reasonable time, depend* on the 
particular circumstances of the case, and it is for the jury to determine whether laches is impu- 
table to the holder. Fernandez v. Lewis, 1 M’Cerd, 322. 

If a bill be payable after sight it must be presented within a reasonable time for acceptance, 
and immediate notice of non-acceptancc given to the drawer: it is not sufficient to give notice of 
the non-acceptance and non-payment together after the day of payment has passed. Austin f. 
Rodman, 1 Hawks, 195. See ante, 163. See also, Van \Vart v. Holly, 1 Wend. 219. 

In Pennsylvania it is held, that in an action by an indorsee against the indorser of a foreign bill 
of exchange which has been protested for non-acceptance, it is not necessary to prove notice of 
the non-acceptance of the bill. Reed v. Adams, 6 Serg. & Rawle, 35. See Bank of Washing- 
ton v. Triplett, 1 Peters, 25, 85. 

( 1) It seems that in the United States, the principle expressed in the text, has not been adopt- 
ed. The contrary doctrine is very clearly to be inferred from the decision in the case of tbc 
United States v . Barker: wherein it was held, that whenever the United States, by their lawfully 
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The reason why the law in general requires the holder to give due notice 
of non-acceptance by the drawee is, that the drawer may forthwith withdraw 
from the possession of the drawee such effects as he may already have, or 
may stop those which he is in course of receiving, and that the drawer and 
indorsers may respectively take the necessary measures to obtain payment 
from the parties respectively liable to them; and if notice be not given, it is 
a presumption of law that the drawer and indorsers are prejudiced by the 
omission; and it is on this principle that notice of non-acceptance and non- 
payment are required (n). 

From some cases to be found in the books(o), it appears to have # been for- 
merly holden, that it was incumbent on the person insisting on the want of no- 
tice, to prove that he had really sustained damage by the laches of the holder; 
but it has been settled by later decisions, that such damage is to be presumed , 
and that the only excuse for the omission is the proof of the total want of 
effects in the hands of the drawee (p ) ; and it is always presumed, till the con- 
trary appears, that the drawer of a bill has effects in the drawee’s hands, and 
that the indorser or assignor has given value for it, and consequently that 
each has sustained loss by the holder’s neglect to give notice^), by which 
the chance of obtaining satisfaction from the parties liable to them must ne- 
cessarily have been rendered more precarious . 


I. Of Non- 
acceptance 
and Pro- 
ceedings 
thereon. 

1st, When 
Notic eo 
Non-ac- 
ceptance 
necessary 
or not, and 
Conse- 
quences of 
Neglect. 

[ *327 ] 


But if the drawer of a bill, from die time of making it to the time when it When 
was due and presented for acceptance, had no effects in the hands of the draw- 
ee or acceptor, and had no right upon any other ground to expect that the cuaeaNqgl 
bill would be accepted, and the bill was drawn for ih ? accommodaiion of leet togive 
such drawer, he is prim& facie not entitled to notice of the dishonour (r) (1), 

ceptance. 

(») Whitfield v. Savage, 2 Bos. & Pul. 280, Maule & S. 229; Legge v. Thorpe, 2 Campb. 

281, (Chit. j. 630 j; Orr v. Magennis, 7 East, 310; 12 East, 171, (Chit. j. 783); where the 
362; 2 Smith, 328, (Chit. j. 726); Claridge v. rule, principle, and inconveniences are stated; 

Dalton, 4 Maule & S. 226, (Chit, j 934); and see Wulwyn v St. Quintin, 1 Bos. & Pul. 

Carry v. Scott, 3 B. & Aid. 621, (Chit. j. 654, 655, (Chit. j. 578); Clegg r. Cotton, 3 
1081). Bos. & Pul. 241, 242, (Chit. j. 657); Gale r. 

(o) Mogadara v. Holt, 1 Show. 318; 12 Walsh, 5 T. R. 239, (Chit. j. 506); Poth.pl. 

Mod. 15, (Chit. j. 182, 133); Butler v. Play, 157 ; Bickerdike r. Bollman, 1 T. R. 405, 

1 Mod. 27, (Chit, j 161); Sarsfield v. Weath- (Chit, j 435); Goodall r. Dolloy, id. 712, 
erby, Comb. 152, (Chit. j. 172, 173); Bicker- (Chit. j. 440); Rogers v. Stephens, 2 T. R. 
dike r. Bolman, 1 T. R. 406, (Chit. j. 435); 713, (Chit, j 416); Nicholson v. Gouthit, 2 

Vin. Abr. tit. Bills of Exchange, M ; Potb. pi. Hen. Bla. 610, (Chit. j. 556) ; Staples v. Okines, 

157, 158. And quaere as to the drawer , 1 1 Esp. R. 333, (Chit. j. 554) ; Wilkes v. Jacks, 

Pardess. 458, 459; Postlethw. tit. “ Bills of Peake’s C. N. P. 202. The progress of the 
Exchange,’* 16, 17; Whitfield v. Savage, 2 cases on this subject is also stated in Brown r. 

B. & P. 280, 281, (Chit. j. 630). MafTey, 15 East, 216, (Chit. j. 652). See also 

( p ) Per Abbott, C. J. in Hill v. Heap, Dowl. Pailliett Mon. 843. 

& Ry. N. P. C. 69; Dennis v. Morris, 3 Esp. Eegge v. Thorpe, 12 East, Rep, 171; 2 

Rep. 158, (Chit. j. 626). Camp. 310, (Chit. j. 7S3). Indorsee against 

( q ) Per BuIIer, J. in Bickerdike r. Bollman, drawer of a foreign bill, drawn upon Wyatt, 

1 T. R. 406, 409, (Chit. j. 435); Tatlock v. payable one month after sight, of which accep - 
Harris, 3T. R.82, (Chit. j. 453); Anon. Ventr. tance had been refused. The declaration neg- 
45; Nicholson v. Gouthit, 2 Hen Bla. 612, atived effects in the hands of the drawee, or 
(Chit. j. 556) ; Mogadara v. Holt, 1 Show. 317; any consideration for the bill. It appeared at 
12 Mod. 15, (Chit. j. 182). the trial that Me defendant had no effects in 

(r) Cory v. Scott, 3 B. & Aid. 619, (Chit. WyaWs hands , and that the latter had there- 

j. 1081); Norton v. Pickering, 8 B. & C. 610; fore refused acceptance; but that Wyatt was 
3 M. & R. 23, S. C. ; Claridge v. Dalton, 4 one of the executors of Weeks, and that Weeks* 


authorized agents, become the holder of a bill of exchange, it is bound to give strict notice of dis- 
honour, for tne purpose of charging the indorser. 12 Wheat. 559. 

(1) A drawer of a bill, having no funds in the bands of the acceptor, or having withdrawn 
them without giving notice of the bill, and intercepting all other funds before they reach the ac- 
ceptor, is not entitled to strict notice of non-payment. Valk v. Simmons, 4 Mason, 113. 


Digitized by c.ooQle 



OP PROCEEDINGS 


[PART I. 


327 


I. Of Nod- nor can be object, in such case, that a foreign bill should have been protest- 
an^&ro? 56 e d(*)* l ^* s ca8c > l ^e drawer being himself the real debtor, acquires no 
ceedingt right of action against the acceptor by paying the bill, and suffers no injury 
thereon, from want of notice of non-acceptance or non-payment, consequently the 
i«t when * ac h es °f the holder affords him no defence(t). And therefore where the 
Notice of drawer had supplied the drawee with goods on credit, which did not elapse 
Non-ac- until after the bill would fall due, and the drawer had no right to draw the 
cepunce wa9 held that he was not discharged by the want of notice of non-pay- 

ment(u). 

Conse- It is, however, no excuse for not giving notice to the indorser of a bill, 
NeSeT ** l ^ at l ^ e ^ raxut ^ no effects of the drateer(x)( 1). And although no *con- 
s *deration passed between the payee and drawer of a bill of exchange, it is 
Effect*, not to be considered an accommodation bill as to the latter, if there was a 
[ *328 ] valuable consideration as between the payee and the acceptor(y) (2). Where 
A. and Co. resident in America, employed B., resident at Birmingham in 
this country, to purchase and ship goods for them, and on account of such 
purchases they sent to B. a bill drawn by C. in America on D. in London, 
but did not indorse it; B. employed his bankers to present the bill for accept- 
ance, audD. refused to accept, but of this the bankers did not give notice 
until the day of payment, when it was again presented and dishonoured, and 
before the bill arrived in this country C. became bankrupt, and he had not, 
either when the bill was drawn, or at any time before it became due, any 
funds in the bauds of D., the drawee; in an action by B. against the bankers, 
for negligence, in not giving him notice of the non-acceptance, it was held, 
that inasmuch as A. and Co. not having indorsed the bill, were not entitled 
to notice of dishonour, and still remained liable to B._ for the price of the 
goods sent to them, and the drawer was not entitled to notice as he bad no 
funds in the hands of the drawee; B. could not recover the whole amount oi 


executors had desired the defendant to employ 
the payee of this bill to do some carpenter's 
work on Weeks' property, and the defendant 
drew this bill on Wyatt for the payment of the 
payee. Wyatt denied that he had assets to 
pay the bill. The only question was t whether 
a protest for non-acceptance were necessary ; 
Lord Ellenborough thought not ; and a verdict 
was given for the plaintiff*; but the point was 
reserved, and on a rule nisi for nonsuit and 
cause shewn, the whole court held that this 
case was governed by those of Bickerdike v. 
Boll man, 1 T. R. 405, (Chit. j. 435); and 
Rogers v. Stephens, 2 T. R. 713, (Chit, j. 446) ; 


and discharged the rule. 

(*) Legge r. Thorpe, 2 Campb. 310; 12 
East, 171, (Chit, j 783); see the preceding 
note. 

( t ) Per Chambrc, J. in Leach P. Hewitt, 4 
Taunt. 733, (Chit. j. 881); I Pordess. 458, 
459, S. P. 

(u) Claridge v. Dalton. 4 Mau1e& 8. 226; 
(Chit. j. 934). 

(x) Wilkes r. Jacks, Peake R. 202. The 
French law is the same; 1 Pardess. 459. 

(y) Scott v . Lifford, l Camp. 246 ; 9 East, 
347, (Chit. j. 747, 749). 


(1) Though there be no funds in the hands of the drawee of a bill of exchange; yet if the bill 
be drawn under such circumstances as might induce the drawer to entertain a reasonable eipec- 
tation that the bill would be accepted and paid, he is entitled to notice. Campbell t. Pettengill, 
7 Greenleaf 'a Rep. 126. 

(2) It has been decided in Virginia, that notice of non-acceptance and non-payment need 
not be given to the indorser of a bill, if it was drawn and indorsed for the accommodation of the 
drawer, with the knowledge of the indorser, there being no expectation that the bill would be 
duly honored. Farmer’s Bank t. Vanmeter, 4 Rand. 553. 

Where A. and B. were indorsers of a bill drawn for the accommodation of C., and A. being 
the first indorser paid it, and afterwards received the note of C., indorsed by B. for one half the 
amount, it was held, that this note was not given for the accommodation of A. aud that he might 
recover on B.'a indorsement. Hatcher r. McMorine, 3 Devereux’s Rep. 228. 

^ Where the maker and owner of a note which he gets indorsed by the payoes, transfers it to 
a third person, it becomes an accommodation paper, in which the indorser is merely a surety. 
Lcckie t\ Scott, 10 Curry’s Louis. Rep. 412. 
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the bill, but only such damages as he had actually sustained in consequence I. Of Non- 
for having been delayed in the pursuit of his remedy against the drawer(z). 

If at any time between the drawing of the bill and its presentment and dis- ^©djng* 
honour the drawee had some effects of the drawer in his hands, though insuffi- thereon, 
cient to pay the amount, he will nevertheless be entitled to notice of the dis- J 
honour, and the laches of the holder will discharge him from liability, for ™ 
this case differs from that where there are no effects whatever of the drawer Non-ac- 
in the hands of the drawee at the time, because the drawer must then know ^ 

that he is drawing upon accommodation, and without any reasonable expec- 
tation that the bill will be honoured; but if he have effects at the time, it Cornel 
would be dangerous and inconvenient, merely on account of the shifting of a °* 

balance, to hold notice not to be necessary; it would be introducing a nura- 
ber of collateral issues upon every case upon a bill t>f exchange, to ex- j Effect*. 
amine how the accounts stood between the drawer and the drawee from the 
time the bill was drawn down to the time when it was dishonoured (a). For 
the same reason, if the drawer of a bill of exchange, when it is presented 
for acceptance, has effects in the *hands of the drawees, though he is indebted [ *329 ] 
to them in a much larger amount, and they without his privity have appro- 
priated the effects in their hands to the satisfaction of their debt, he is enti- 
tled to notice of the dishonour(6). Nor is actual value in the hands of the 
drawee at the time of drawing essentially necessary to entitle the drawer to 
notice of dishonour of the bill, for circumstances may exist which would give a 
drawer good ground to consider he had a right to draw a bill upon his corres- 
pondent; as, where he had consigned effects to him, to answer the bill, though 

^ (z) Van Wart v. Woolley, 3 B. & C. 439; Hammond r. Dufrene, 3 Campb. 145, (Chit. 

6 Dow. & Ry. 374; Mood. & M. 520, (Chit. j. 848); Thackray v. Blackett, 3 Campb. 164, 
j. 1235). (Chit. j. 849); but see the reasoning in 1 Par- 

(o) Orr v. Magennis, 7 East Rep. 359; 3 dess. 459, 460. 

Smith, 328, (Chit. j. 726). In an action by (5) Blackham v. Doren, 2 Campb. 503, (Ch. 
the payees against the drawer of a foreign bill, j. 818). This was an action against the drawer 
payable at ninety days after sight, the declara- of a bill for 250/. payable after sight, of which 
tion averred presentment for acceptance and re- acceptance had been refused; and to excuse the 
fusal, presentment for payment and refusal, and want of notice of non-acceptance , it was prov- 
protest [for non-payment; it then averred that ed, that when the bill was presented, though the 
at the time of making the bill, and from thence drawer had effects in the hands of the drawee to 
until presentment for payment, the defendant the amount of 1500/., yet that he owed them 
had no effects in the hands of the drawees. At 10,000/. or 11,000/., and that they had appro- 
the trial it appeared, that at the time of draw - printed the effects to go in satisfaction of this 
ing the bill the defendant had effects in the debt; this appropriation, however, was without 
hands of the drawees , but to what amount did the defendant’s privity. Lord EUenborough 
not appear; but thatwhen the bill was present- said, “ If a man draws upon a house, with whom 
ed for acceptance, and thence until presentment he has no account, he knows that the bill will 
for payment he bad not any. The bill was on- not be accepted ; he can suffer no injury from 
ly noted for non-acceptance, but was protested want of notice of its dishonour, and therefore he 
for non-payment, no notice of non-acceptance is not entitled to such notice; but the case is 
was given to the defendant. The plaintiffs had quite otherwise where the drawer has a Jluctu- 
paid the amount to an indorsee. They were ating balance in the hands of the drawee; there 
nonsuited for want of proving protest for and notice is peculiarly requisite. Without this, 
and notice of non-acceptance. On motion to how can the drawer know that credit has been 
set aside the nonsuit, Bickcrdike v. Boll man refused to him, and that his bill has been dis- 
and other cases were cited, to shew that no no- honoured? It is said here, that the effects in 
tice, and therefore no protest was necessary, the hands of the drawees were all appropriated 
But Lord EUenborough said, ** that that case to discharge their own debt; but that appropri- 
went on the ground that there were no effects ation should appear by writing, and the aefend- 
in the hands of [the drawee at the time when ant should be a party to it. I wish that notice 
the bill was drawn, and the other cases follow- 
ed on the same ground, but that no case bad 
extended the exemption to cases where the 
drawee bad effects of the drawer’s in his hands 
at tho time when the bill was drawn, though 
the balance might vary afterwards , and be 
turned into the opposite scale.” Rule refused. 


had never been dispensed with, then we should 
not have been troubled with investigating ac- 
counts between drawer and drawee. I certain- 
ly will not relax the rule still farther, which I 
should do if I were to hold that notice was un- 
necessary in the present case.” Plaintiff non- 
suited. 
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OF PROCREDINGS 


[part I. 


I Of Non- they may not have come to him at the time when the bill was presented for 
acceptance acceptance, to which may be added the case of bills drawn in respect of 
P ro - other fair mercantile agreements (c). And therefore, where the drawer had 
thereon* sold and shipped goods to the drawee, and drew the bill before they had ar- 
rived, and the drawee not having received the bill of lading, refused to ac- 
jVo/in>o T ce P t die g° ods because they were damaged, and who refused to accept the 
Non-nc- hill, it was decided that the drawer was discharged for want of notice(d). 
ceptance But if the vendor of goods sold upon credit draws upon the purchaser a bill, 

D r not^and w hich would be due long before the expiration of the stipulated credit, he is 
Conael not entitled to notice of the dishonour, because he had no right to expect 
quencea of that the drawee would honour the bill(e). Where the drawer of a bill of 
^Wantof exc h fl nge had no effects *in the hands of the acceptor from the time of 
Effect*, drawing the bill till it became due, but the acceptor had received from the 
| *330 ] drawer, prior to this bill on which the action was brought, acceptances of the 
drawer, upon which he had raised money, some of which acceptances had 
been returned dishonoured and others were outstanding, it \vas~beld that the 
drawer was entitled to notice or dishonour of the bill(/). And it should 
seem, that although the drawer or other party may not have advanced money 
or goods to the drawee, yet if he has deposited short bills or policies, or 
even title-deeds in his hands, or has accepted cross-bills, and had reasona- 
ble ground to expect that the drawee would accept or pay in respect thereof, 
he is entitled to notice of the dishonour(g). 

Deathy The death(/i), bankruptcy, or known insolvency (i) of the drawee or his 

Bankrupt- being in prison(/c), constitute no excuses, either at law or in equity, for the 

cy , &c. no 

excise* (c) Per Lord Ellcnborough, in Leggo r. bill; and thus get rid of the general rale requir- 

Thorpe, 12 East, 175; 2 Camp. 310, (Chit j. ing notice, than which nothing is more conve- 
783); per Eyre, C. J. in Walwyn v. St. Quin- nient in the commercial world. A bon$ fide 
tin, 1 Bos. & Pul. 654; 2 Esp. R. 515, (Chit, reasonable expectation of assets in the hands of 
j. 578); Ex parte Wilson, 11 Ves. 411, (('hit. the drawee has been several times held to be 
j. 720). sufficient to entitle the drawer to notice of the 

( d ) Rucker r. Hillop, 16 East, 43; 3 Camp, dishonour, though such expectation may olti- 
217, 334, (Chit. j. 861). Where one draws a mntely have failed to be realized.” 
bill of exchange with a bonii fide reasonable ex- (e) Claridge r. Dalton, 4 Maule & 8. 226, 
pectation of having assets in the hands of the (Chit. j. 934). 

drawee, as by having shipped goo tin on his ac- ( f) Spooner r. Gardiner, Rvon & Mood. (\ 
count, which were on their way to the drawee, N. P. 84, (Chit. j. 1211). 
but without the hill of lading or invoice, the (g) In Wolwyn r. St. Quintin, 2 Esp. R. 
drawer is entitled to notice of the dishonour, 615, (Chit. j. 578), Eyre, C. J. left it to the 
though in fact the goods had not come to the jury to sav whether title deeds were effects or 
bands of the drawee at the time when the hill not, and they found in the affirmative. Sec 1 
was presented for neccptancey or he had reject- Bos. & Pul. 652, 8. C.and see Ex parte Heath, 
ed them, and he returned it, marked “ no ef- 2 Ves. & B. 240; 2 Rose, 141, (Chit. j. 894). 
fects.” Lord Elleohorough, C. J. said, When (A) Poth. pi 146; 1 Pardess. 450. 
the drawer draws his bill on the bo an fide ex- (i) Russell t\ I^ongstaffe, Dougl. 497, 515, 
pectation of assets in the hands of the drawee to (Chit. j. 415); Esdaile r. Sowerby, U Em!» 
answer it, it would be carrying the case of Hick- 114, (Chit. j. 767) ; Ex parte Wilson, U Ve«. 
erdike v. Bollmnn further than has ever been 412, (Chit j. 720); Whitfield r. Savage, 2 Bos. 
done, if he were not at all events entitled to no- & Pul. 279, (Chit. j. 630); Thackray r. Black- 
tice of the dishonour. And 1 know the opinion elt, 3 Campb. 165, (Chitfj. 849); Boultbeef. 
of my Lord Chancellor to he, that the doctrine Stubbs, 18 Ves. 21; Rhode r. Proctor, 4 B & 
of that case ought not to be pushed further. C. 517; 6 Dow. & Ry. 610, (Chit. j. 1269); 
The case is very different where the party knows 1 Pardess. 450; 6 B. C. 382; Ex parte John- 
that he has no right to draw the hill. There are son, 1 Mont. & Ayr. 622; 3 Dea. & Chit. 438, 
many occasions where a drawee may be justifi- 8. C.; Ex parte Bignold, 2 Mont. & Ayr. 633; 
ed iu refusing, from motives of prudence, to ac- 1 Dea. 712, 8. C. See several of these caws 
cept a bill, on which notice ought nevertheless in the notes, post t Ch X. s. i. as to Notice of 
to he given to the drawer; and if we were to Nonpayment % acc. Ex parte Smith, 3 Bro. C. 
extend the exception further, it would come at C l, (Chit. j. 457), contra. 
last to a general dispensation with notice of the ( k ) Per Lord Alvanley, C. J. in Haynes r. 
dishonour in all cases where the drawee had no Birks, 3 B. & P. 601, (Chit. j. 690). 
assets in hand at the very time of presenting the 
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neglect to give due notice of non-acceptance or non-payment; because many I. ofNon- 
means may remain of obtaining payment by the assistance of friends or oth- acceptance 
crwise, of which it is reasonable that the drawer and indorsers should have 
the opportunity of availing themselves* and it is not competent to the holders thereon^ 
to shew that the delay in giving notice has not in fact been prejudiced (/). 

A neglect to give immediate notice may also be excused by some other 
circumslauces. Thus, the absconding or absence of the drawer or indorser Non-ac- 
may excuse the neglect to advise him(m); and the sudden illness or death of ceptance 
the holder or his agent, or other accident (n ) , may constitute an excuse for ^ noiTand 
the want of a regular notice to any of the parties, provide*! it be given as Consel 
soon as possible after the impediment is removed (o). quencea of 

The holder of a bill of exchange is also excused for not giving notice in Negloct 
the usual time, by the day on which he should regularly have given notice 
being a public festival , on which he is strictly forbidden by his religion to at- 
tend to any secular affairs(p); and Good Friday or Christmas-day, Fast and 
Thanksgiving-days, are provided # for by express enactments^). So he is [ *331 j 
excused if the political state of a country renders it impossible to give it (r) . 

If the drawee has offered a conditional or partial acceptance, or an accept- Notice in 
ance at an extended period, or if any other person than the drawee, &c. Q^ d j£ on 
offer an absolute acceptance, although the holder may be willing to receive a j Accept! 
such offer, he must, if he intend to resort ultimately to the draw er and indors- ance. 
ers, give each of them notice of such offer(s), and this before he accept the 
same(f); and in such case if the holder will have the power of availing him- 
self of it^ he should slate in his notice the terms of the acceptance offered, 
for a notice generally of non-acceptance would, if made with full know ledge 
of the facts, shew that he did not acquiesce in the offer, and deprive him of 
the benefit of it(u). But it is said, that a neglect to give notice, where a 
conditional acceptance has been taken, is done away by the completion of 
those conditions before the bill becomes payable; and a neglect where there 
is an acceptance as to a part, and a refusal as to the residue, only discharges 
the persons entitled to notice as to the residue (x). 

In general, if the parties to a bill or note have been discharged from lia- 
bility by the neglect to give due notice of non-acceptance, they continue so 
discharged; and if an indorser, in ignorance of such laches, should pay the 
holder, he will not be able to recover from a prior indorser, who has been 
thereby previously discharged (y). But if an agent be directed to purchase 


(0 Esdaile r. Sowerby, 11 East, 114, (Chit, 
j. 767); Russell v. Langstaffe, Doug). 515; 
Bickerdike r. Bollmnn, 1 T. R. 408, (Chit. j. 
435); De Berdt v. Atkinson, 2 Hen. Bla. 336, 
(Chit. j. 526); Nicholson r. Gouthit, id. 612, 
(Chit. j. 556); and admitted by the court in 
Warrington v. Furbor, 8 East, 245, 246, 247, 
(Chit. j. 733); Cory v. Scott, 3 Bar. & Aid. 
623, (Chit. j. 1081 ) ; and see reasons in Rhode 
e. Proctor, 4 B. & C. 517; 6 D. & R. 610, 
(Chit. j. 1269). See also Terry v. Parker, 1 
Nev. & P. 752; 6 Ad. & El. 502, S. C.; post, 
Ch. IX. X. 

( m ) Walwyn v. St. Quintin, 2 Esp. Rep. 
516; 1 Bos. & Pul. 652, (Chit. j. 578); Bui. 
N. P. 273, 274; and see Crosse v. Smith, 1 
Maule & S. 545, (Chit. j. 886); Bowes t>. Howe, 
5 Taunt. 30, (Chit. j. 892). 

(n) See note, post, Ch. X. s. i. JYbn-pay- 
ment. 

( 0 ) Turner v. Leach, sittings at Guildhall 
afier Hilary Term, 1818, cor. Lord Ellenbo- 


rough. A case was reserved upon another point. 
See 4 Bar. & Aid. 461, (Chit. j. 1108); and 
see Smith v. Mullett, 2 Campb. 208, (Chit. j. 
775), post , Ch. X. 8. i. 

(p) Lindo v. Unsworth, 2 Campb. 602, (Chit, 
j. 824). 

( q ) 39 & 40 Geo. 3, c. 42; 7 & 8 Geo. 4, 
c. 15; post , Ch. X. s. i. Time of giving No- 
tice of Non-payment . 

(r) Patience r. Townley, 2 Smith's Rep. 
223, (Chit. j. 714). 

( s ) Marius, 4tb edit. 21; Beawes, § 221; 
2d edit. 445; Bay). 5th edit. 253; ante, 300; 
Roscoe, 195. 

(0 Ante, 300. 

(u) Sproat v. Matthews, 1 T. R. 182, (Chit, 
j. 433); ante, 301, note ( d ); Roscoe, 195. 

(x) Bayl. 5th ed. 254; Roscoe, 195. 

(y) Roscoe v. Hardy, 12 East, 434 ; 2 
Campb. 458, (Chit j. 801); Turner v . Leach, 

4 B. & Aid 454, (Chit. j. 1108). 
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I. of Non- goods for his priucipal and to draw upon the latter for the amount, and the 
acceptance agent accordingly draw a bill upon his principal in favour of the seller, which 
■***■ the principal refuses to accept, the want of notice to the drawer of the dis- 

tbereoo* honour of the bill, from the holder, furnishes no answer to an action by the 

agent, w ho has been obliged to pay the bill, against his principal, founded on 
the contract of indemnity (r). And we have seen, that where the parties 

Nomc^ have been discharged by neglect to give notice of non-acceptance, a subse- 

ceptance quent indorsee, who obtained the bill before it was due, in ignorance of the 
refusal to accept, may recover from all the parties(a). See further , poll, 
Com*- Chapter X. Section /. As to Proceedings on Non-payment. 
qaence# of *If an agent neglect his duty to give due notice of non-acceptance, though 
not a bsolutely and necessarily liable to pay the full amount of the 
l J bill, yet he will be liable to a special action on the case for his negligence; 

and though the holder may ultimately recover from other parties the full 
amount of the bill and interest, yet the agent will be liable to pay some dam* 
ages for the breach of his implied contract, and for the delay and trouble he 
has thereby occasioned (6) (1). 


2 di y> The conduct which the holder must 

When 

Protect for (-) Huntley v. Sanderson, 1 Crom. & Mee. 
Non-no 467; 3 Tyrw. 469, S. C. S. & Co., the own- 

cepUnce era of a ship, of which H. was captain, de- 

requisite, apatched the latter to Miramichi, with iostruc- 
and Mode tio DS to purchase a cargo of timber, and draw 
of protest- upon them for the amount. H. proceeded to Mi- 
ing. ramichi accordingly, and there purchased some 

timber one L. for 154/. lit. \\d. and drew a bill 
upon S. & Co. for the amount at sixty days 
sight, in favour of the seller or his order. The 
bill was dated 4 September, 1826, and on the 
21st November it was duly presented for ac- 
ceptance and protested for non-acceptance. 
The plaintiff was in Liverpool with the ship 
under his command from October, 1826, until 
April, 1827. It was not proved that the plain- 
tin received any notice ot the dishonour of the 
bill, even from the then holder or from the de- 
fendants who had got the caigo. In 1832 the 
plaintiff was arrested upon this bill at Mirami- 


adopt on the dishonour of a foreign 

chi and paid it, in order to release himself from 
arrest. In a special action of assumpsit brought 
by the plaintiffs against the defendants for not 
paying the bill, not accepting it, and for not in- 
demnifying the plaintiff from all loss, &c., sus- 
tained by him from having drawn the bill, it 
was held first, that under tnese circumstance* 
the defendants could not insist on the want of 
proof of notice to the plaintiff of the dishonour 
of the bill, as a defence to the action; second- 
ly, that a promise to indemnify was the prom- 
ise which the law would in this case imply; 
and as there was no damnification till 1S32, the 
statute of limitations did not apply. 

(a) O’Keefe v. Dunn, 6 Taunt. 305; 1 
Marsh. 618; 5 Maule & S. 282, (Chit. j. 937); 
affirmed on error, ante , 215, note(r). 

(b) Van Wart t>. Wooley, Mood. & M. 520; 
3 B. & C. 439; 6 Dow. & R. 374, (Chit. j. 
1235). 


(1) A bank , where a note is left for collection, is chargeable either in case or assumpsit for 
neglecting the proper measures to charge indorsers. M' Kins ter r. Bank of Utica, 9 Wend. Rep. 
46. , 

Where A. was the holder of a negotiable note, and turned it out to B. as collateral security for 
ihe payment of a debt due to the latter, who left the note at a hank for collection, and the bank 
neglected to give notice of non-payment to the indorsers, whereby tho money specified in the 
note was lost to A. who was obliged to pay its amount to B. it was held, that an action lay against 
the bank at the suit of A., although he never had any intercourse with the bank in relation to the 
note. Ib. 

So also it was held that the suit was properly brought in the name of A., although it appeared 
that he had assigned his interest in the note to third persons. Ib. And see 11 Wend. Rep- 
473, where the decision of the Supreme Court in this case is affirmed by the Court of Errors. 

1 H teems that in such n case an action lies at the suit of any person beneficially interested in 
having the duty performed. Bank of Utica v. M’Kinster, 11 Wend. 473. 

The agent or broker with whom a bill payable a given number of days after date is left for col- 
lection is bound to present the bill forthurith , and if not accepted, to give notice to his principal; 
and if he neglects to do so, he becomes responsible in damages. Allen r. Suydam, 17 Wend. 
368. Where an agent had neglected to make presentment for seventeen days, he was held lia- 
ble in damages, to the full amount of the bill, although it appeared that the drawees had no 
funds, that they were directed by the drawer not to accept, and that the lateness of the present- 
ment had no influence upon the non-acceptance; it appearing that subsequent to the drawing of 
the bill in question, other bills of the same drawer had been accepted by the same drawees, and 
paid, or secured to be paid. Ibid. 
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bill differs materially from that which he must pursue in the case of an inland I. Of Non- 
bill. Whenever notice of non-acceptance of a foreign bill is necessary, a 
protest(c) must also be made, which, though mere matter of form, is, by the ceding* 
custom of merchants, indispensably necessary, and cannot be (supplied by thereon, 
witnesses or oath of the party, or in any other way (d), and, as it is said, is 
part of the constitution 0/ a foreign bill of exchange; and the mere production w&n 
of this protest attested by a notary public, without proof of the signature, or Protest for 
affixing of the seal (though not so if made here(e)), will, in the case of a 
bill payable and protested out of this country, be evidence of the dishonour requisite, 
of the bill(/), and to it all foreign courts give credit^); and it cannot be mm Mode 
supplied by mere proof of noting for non-acceptance and a subsequent pro- P* 016 * 1 " 
test for non-payment. But proof that the drawer had no effects in the hands 
of the drawee at the time of drawing the bill, or at any time afterwards, will 
in this country excuse the want of a protest, and prevent the drawer from 
being discharged (A). So a subsequent promise by the drawer to pay the 
bill may preclude him from availing himself of the want of a protest (i). But 
it is not advisable to omit protesting a foreign bill, because in foreign courts 
they are not always governed by the exceptions allowed in our courts (A). 

If, therefore, the drawee refuse to accept, the holder, or some other person, 
if he be ill or absent(l), should cause it to be protested; and a protest for 
non-acceptance will be valid though made by a party # wrongfully de- [#333] 
taining a bill, though it would be otherwise in case of a protest for non-pay- 
ment(ro). The bill should be taken to a notary (n), who is to present it 
again to the drawee, and demand acceptance; which should, in case the 
bill was drawn on a banker, or other person whose office-hours are known to 
be limited, be during the usual hours of business, and in London not later than 
five o’clock(o) ; and if the drawee again refuse to accept, the notary is there- 
to See the form of a protest for non-pay- 0. J. says, a protest on a foreign bill is a part 
ment, potty Ch. X. s. i. which, with the altera- of the custom 

tion of the words in italics, will suffice in the (e) Chesmcr v Noyes, 4 Campb. 129, (Chit, 
case of a foreign bill. j. 929). 

( d ) Rogers v. Stephens, 2 T. R. 713, (Chit (f) Anon. 12 Mod. 345, (Chit j. 212); 
j. 446); Gale v. Walsh, 5 T. R. 239; (Chit. Dupays v. Shepherd, Holt, 297; Chesmer r. 
j. 606); Orr r. Magennis, 7 East, 359, 360; 2 Noyes, 4 Campb. 129, (Chit j. 929); 2 Roll. 

Smith, 828, (Chit j. 726) ; Brough v. Perkins, R. 346; 10 Mod. 66; Peake’s I^tw of Evid. 

Lord Raym. 993; 6 Mod. 80; 1 Salk. 131, 4th edit 80, 74, in notes. 

(Chit j. 223, 224); Bui. N. P. 271. (g) Molloy, 281; Da Costa v. Cole, Skin. 

Rogers v. Stephens, 2 T. R. 713, (Chit. j. 272, pi. 1, (Chit. j. 179). 

446). In an action against the drawer of a (h) Orr v. Magennis, 7 East, 369; 2 Smith, 
foreign bill of exchange, it appeared that the 328, (Chit. j. 726); Legge v. Thorpe, 2 
bill had been noted for non-acceptance , but Campb. 310; 12 East, 171, (Chit j. 783). As 
there was no protest, and this was pressed as a to this point, see ante, 827 to 231. 
ground for nonsuit. Lord Kenyon admitted the (i) Patterson r. Beecher, 6 Moore, 319, 
objection, but, upon the other circumstances, (Chit. j. 1126); Gibbon v. Co^on, 2 Campb. 
thought this a case in which a protest was not 188, (Chit. j. 774); potty Ch. X. s. i. 
necessary. (A*) Per Lord Ellenborough, in Legge r. 

Gale v. Walsh, 5 T. R. 239, (Chit. j. 506). Thorpe, 12 East, 177, 178; 4 Pardess. 225. 

In an action against the drawer of a foreign (/) Molloy, b. 9, c. 10, s. 17. A mere 
bill, it was reserved as a point, whether it was ogent to receive payment may cause protest to 
necessary to proven protest for non-acceptance, be made; 1 Pardess. 443, 444. * 

and the court thought it so clear, upon motion (w) 1 Pardess. 444. 

to enter a nonsuit, that they suggested to the (a) See the nature of bis office explained in 
plaintiff* ’s counsel the expediency of making Barn's Ecc Law, tit. Notary Public; and see 
the rule absolute in the first instance, and upon regulations in 41 Geo. 3, c. 70, as altered and 
their acquiescence it was accordingly done; they amended by 3 & 4 W. 4, c. 70; Chit. Stat. 
afterwards, however, wished to have it opened, 185; Chit. & H. Stat. 699. And see The 
upon an idea that the drawer had no effects in King v. Scriveners’ Company, 10 B. & C. 51 1, 
the hands of the drawee, but it appearing upon (Chit. i. 1481). 

the report that the idea was not well founded, (o) Parker r. Gordon, 7 East, 385 ; 3 Smith, 
the rule stood. And in Brough r. Perkins, 358; 3 Esp. 41, (Chit. j. 727); ante , 279. 

Lord Raym. 993; € Mod. 80; Salk. 131, Hole, 

48 
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I. Of Non- upon to make a minute on the bill itself, consisting of his initials, the month, 
acceptance i| )e j a y an d year, and the reason, if assigned, for non-acceptance, together 
ceedinga with bis charge. The next step which the notary is to adopt is to draw up 
thereof the protest(p ), which is a formal declaration annexed to the bill itself, if it 
2,. can be obtained or otherwise to a copy (9), that the bill has been presented 
When for acceptance , which was refused, and why, and that the holder intends to 
Protutfor recover all damages, expences, &c. which he or his principal, or any other 
N ®tance Pa r <y t° the bill, may sustain on account of non-acceptance(r). The above- 
r©qoi*iu, mentioned minute is usually termed noting the bill, but this, Mr. Justice 

and Mode Duller observed, is unknown in the late, as distinguished from the protest, 
of proteat- gnd 

is merely a preliminary step, and though it has grown into practice with- 
,n ®‘ in these few years, it will not in any case supply the want of a protest(i). 

The demand is the material thing, and should, it has been said , be made by 
a notary public himself, to whom credit is given, because he is a public offi- 
cer, and not by his clerk(t); but the number of bilb requiring presentment is 
frequently so great as to render a presentment by the notary himself impos- 
sible, and the constant practice is for the clerk to make the presentment. In 
case, however, there he not any public notary at the place where the bill is 
dishonoured, it may be protested by any substantial person of that place in 
the presence of two or more witnesses (ti) ; and it is said it should be made 
between sun-rise and sun-set. It should in general be made in die place 
where acceptance is refused ; but if a bill be drawn abroad, directed to the 
drawee at Southampton, or any other place, requesting him to pay the bill 
in London, the protest for non-acceptance may be made either at Southamp- 
ton or in London(x). The form of the protest should always be conforma- 
ble to the law of the country where it is made(y). If a conditional or par- 
tial acceptance be offered, the protest should not be general, as otherwise it 
will release the acceptor from the effect? of such acceptance(x). A copy 
of the bill should, it is said, be prefixed to all protests, with the indorse- 
ments transcribed verbatim , and with an account of the reason given by the 
[ *334 ] *party why he does not honour the bill(a). Protests made in this country, 
must, in order to their being received in evidence, be written on paper 
stamp with a proper stamp (6). 

Sending It seems at one time to have been considered, that if the drawer or in- 
Copy of dorsers are abroad, out of England, the making the protest alone would not 

Protect. sufficient, but that a copy of it, or some other memorial, must, within » 
reasonable time, be sent with a letter of advice to the persons on whom the 

(p) Per Halt, C. J. in Buller v. Crips, 8 (x) Marius, 107; see Mitchell r. Bsring, 10 

Mod. 29* (Chit. j. 222); Selw. N. P. 9th edit. B. & C. 4; 4 Car. & P. 35; M«od. &M. 381, 
386. (Chit j. 1454); and 2 & 8 W. 4, c. 98; as to 

(q) Dehers v. Harriot, 1 Show. 164, (Chit. Protect for Non-payment , pos/, Cb. X. s. i* 

j. 486). (V) Poth. pi. 165; 4 Pardess. 227,230. 

(r) Poth. pi. 84; Moil. 264; Mar. 16. (a) Bentinck v. Donrien, 6 East, 199; 2 

(s) Per Buller, J. in Leftley v. Mills, 4 T. Smith, 837, (Chit j. 712); ante f 300; aodsee 
It. 175, (Chit j. 473); Rogers v. Stephens, 2 Sproat v. Matthews, 1 T. R. 182, (Chit J- 
T. R. 713, (Chit. j. 446); Gale v. Walsh, 433) ; an/s, 301, note (rf). 

5 T. R. 239, (Chit j. 506); Bui. Ni. Pri. 271; (a) Poth. pi. 135. 

and see Orr v Magennts, 7 East, 359; 2 Smith, (6) See 55 Geo. 3, c. 184, which repeals^! 
828, (Chit j. 726). Geo. 8, c. 98, and 48 Geo. 3, c. 149. Prot«t 

(i) Par Buller, J. in Leftley t\ Mills, 4 T- of any bill of exchange or promissory note, for 
R. 176, (Chit. j. 473), sed quare. See note, any sum of money, ^ a 

post, Ch. X. s. i. A e to Proceedinge on Aon- Not amounting to 20/. 0 2 0 

payment; Bayl. 258, 5th edit. Roecoe, 212. Amounting to 20/. and not amount- 

(i*) Bayl. 258, 5th edit no authority is there mg to 160/, 0 3 0 

referred to, and quart if that position is not to Amounting to 100 L and not amount- 
be confined to inland bills by 3 & 4 Ann. c. 9, ing to 500/. 0 5 0 

s. 6, and 9 & 10 W. 3, c. 17, *. l. Amounting to 500/. or upwards 9 10 ® 
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holder means to call for payraent(c): but this has recently been held to be I. Of Non- 
unnecessary, and that in giving notice of dishonour to the drawer of a foreign 
bill, resident abroad, it is sufficient to inform him that the bill has been pro- ceedings' 
tested, without sending a copy of the protest(d); and if the drawer or in- thereon, 
dorser were in England at the time of the protest, it was always unnecessary, jdly, 
though advisable, that a copy of such protest should accompany the notice When 
of non-acceptaoce(e). Nor is it necessary in any case to send the protested 
bill(/); but a notice of the dishobour of the bill should in all cases be im- ceptance 
mediately given (#), and which is always regulated as to time by the law of reqoieite, 
the place where the party to receive it resides(A). It has been even held, 
that the protest for non-acceptance or non-payment of an inland bill may be 
drawn up at any time before the trial, provided the bill be noted in due 
tirae(i). 

At common law no inland bill could be protested for non-acceptance; but 
by the statute 3 & 4 Anne, c. 9, s. 4 (&), (which will be observed upon more 
fully hereafter,) a protest was given u in case of refusal to accept in writing 
any inland bill amounting to the sum of five pounds, expressed to be given 
for value received, and payable at days, weeks, or months after date, in the 
same manner as in the case of foreign bills of exchange, and for which pro- 
test there shall be paid two shillings, and no more.” It has been supposed 
that this protest must be made in order to entitle the holder to demand of 
the drawer or indorsers costs, damages, and interest(l); but in practice the 
plaintiff recovers interest against a drawer or indorser of an inland bill, on 
proof of due notice, without proving a protest; and it has since been # de- [ # 335 ] 
cided, that a protest is not essential to the recovery of interest(m). If the 
bill be of the above description, and under the amount of 201. the holder is 
certainly entitled to the above accumulative remedy, though no protest were 
made(n). This protest is directed to be made by such persons as are ap- 
pointed by 9 & 10 Will. 3, c. 17,*s. 1, to protest inland bills for non-pay- 
ment^), namely, by a notary public; and, in default of him, by any other 
substantial person of the city, town, or place, in the presence of two or more 
credible witnesses. Within fourteen days of the making of this protest, the 
same must be sent, or other notice then, of must be given to, or left in writ- 
ing at the usual place of abode of the party from whom die bill was receiv- 
ed^). The protest for non-acceptance in the case of an inland bill is by 
no means^ necessary, and the want of it does not affect the holder’s right to 


(c) Poth. PI. 148; and nee Orr v. Mogennis, 
7 East, 359; 2 Smith, 328, (Chit j. 726), 
pod, Cb. X. a. i. 

( d ) Goodman v. Harvey, 4 Ad. & El. 870; 
6Nev. & M. 872, 8. C. 

(e) Robins v. Gibson, 3 Campb. 334, (Chit, 
j. 885); 1 Maule & 8. 286, 8. C. ; Cromwell 
v. Hynaou, 2 Esp. it. 511, 612, (Chit. j. 571) ; 
Pothier Traite- da Contrat de Change, part 1 , e. 
6* a. 150; C haters v. BeU, 4 Esp. Rep. 48, 
(Chit j. 686); Manning’s Index, 66, acc .; 
Gooatrey v. Mead, Bnl. N. P. 2T1; Gilb. Evid. 
79; Lovelaas on Bills, 99; Selw. N. P. 9th 
edit 836, semb. contra. See /mm/, Ch. X. s. i. 

(/) Mar. 68, 86, 87, 120; Lovelass on 
Bills, 100. 

(g) Id. ibid.; Hart v. King, 12 Mod. 309, 
(Chit. j. 2.12); Anon. 1 Vent 45; On* r. Ma- 
gennis, 7 East, 369 ; 2 Smith, 328 , 8. C> 

(h) 4 Pardcss. 227, 230; Polh. pi. 155. 

(*) Chaters v. Bell, 4 Esp. R. 48, (Chit. j. 
686); Selw. Ni. Pri. ’9th edit 360; Goostrey 
r. Mead, Bui N. P. 272, observed on in Orr v. 


Mngeanis, 7 East, 361 ; 2 Smith, 328, (Chit. j. 
726); Rogers v. Stephens, 2 T. R. 714, (Chit 
j. 446); Manning’s Index, 66. See this point 
considered, pod, Ch. X. s. i. Notice of Non- 
payment. 

(k) See the construction of this statute, 
Kyd, 149; 2 Stra. 910, note 1. And nee 9 G. 
4, c. 24, s. 4, as to Irish bills. 

(/) Harris v. Benson, 2 Stra. 910, (Chit j. 
271); Lumley r. Palmer, Rep. temp. Hurdw. 
77, (Chit. j. 275); Brough v. Perkins, 2 Lord 
Raym. 993; 1 Salk. 131; 6 Mod. 80, (Chit j. 
223, 224) ; Bookger v. Talleyrand, 2 Esp. Rep. 
650, (Chit j. 686); Powell v. Monnier, 1 Atk. 
618, (Chit j. 283); Bridgman’s Index, vol. ii. 
599, pi. 123, 2d edit tit. Trade, vi ; Man- 
ning’s Index, 66. 

(«i) Windle v. Andrews, 2 B. & Al. 696; 2 
Stark. 425, (Chit. j. 1062). 

( n ) Stat 3 & 4 Anne, e. 9, s. 6; Kyd, 149. 

(o) Stat 3 & 4 Anne, c 9, g. 6. 

( p ) Id. section 6. 
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I. or Nod. the principal sum, as it would in the case of a foreign bill(f); and it is in 
practice seldom made. An inland bill is in general only noted for non- 
ceediogt acceptance, which noting, as already observed, is of no avail(r); and if not 
thereon, paid when due it is then noted, and sometimes, though not very often, pro- 
tested for non-payment(«)(l); and a protest for non-acceptance, made in 
this country, must be proved by the notary who made it, and it will not, as 
in the case of a protest made abroad, prove itself(l). See further, pod, j 
Chapter X . Stction /. Ji$ to Proceedings on Non-payment.” 1 

Whe No- Whether or not a protest be necessary, notice must be given of the not- | 

ticewiih^ acceptance, for otherwise, for the reasons before stated(u), the holder in geo- j 

out Pro- eral discharges the drawer and indorsers from all liability. There is no pre- 
t ^* t t °imd c * se f orm ° ^ wor( k necessary to be used in giving notice of the non-accept- j 

tow*!* be ance a bill; any act of the holder, signifying the refusal of the drawee, will | 

Wen. be a sufficient notice; and in the case of an inland bill a mere notice will 
suffice, though we have* seen that in the case of a foreign bill there most also 
be a protesl(x) (2) : when a qualified acceptance has been given, the notice 
should state the lerms(y) . it has been said, in the course of argument, that 
it is not enough to state in the notice that the drawee refuses to honour, but 
that it must go farther, and express that the holder does not intend to give 
credit to the drawee (z ) ; but it should seem, that as the only reason why no- 
tice is required, is, that the drawer or indorsers may have the earliest oppor- 
tunity of resorting to the parties liable to them, it is not necessary that their 


(q) Boroughs t?. Perkins, Holt, 121, (Chit, 
j. 223, 224); Harris r. Benson, 2 Stra. 910, 
(Chit. j. 271); Boulager r. Talleyrand, 2 Esp. 
Rep. 550, (Chit. j. 585); Brough v. Perkins, 
6 Mod. 80; 1 Salk. 131; 3 Salk. 69; Lord 
Raym. 992, S. C. 

(?) Ante t ZZS\ Kendrick r. Lomax, 2 C. & 
J. 407. 


(«) 3 Si 4 Anne, c. 9, s. 5; Kyd, 160. 

( t ) Chesney r. Noyes, 4 Campb. 129, (Chit, 
j. 929); ante , 832, note (r). 

(ti) Ante, 325. 

(x) Ante , 332. 

(y) Ante , 331. 

(z) Tindal t*. Brown, 1 T. R. 169 


(1) In case of an inland bill of exchange, no protest Tor non-acceptance or non-payment n 

necessary to entitle the holder to a recovery against the parties to the bill. Miller r Hackle, 5 
John. Rep. 375. A hill drawn in the United States upon any part of the United States, is in law 
on inland bill. Ibid. Quere. Rills of exchange drawn in one state of the union, on persons liv- 
ing in another state, partake of the nature of foreign bills, and ought to be so treated io the courts 
of the United States. Buckner r. Finley, 2 Peters, 586. 8 KenUs Com. 2d ed. 94. 

(2) The law does not prescribe any form of notice to an indorser; all that is necessary is, that 
it should be sufficient to put the party upon inquiry, and to prepare him to pay it or to defend 
himself If, therefore, there be some uncertainty in the description of the note in the notice, if 
it does not tend to mislead the party, it will be good. Reedy v . Seixas, 2 John. Cas. 337. So 
where a note was payable at a bank, and notice was given on the day when it became due, but 
in the notice, the note was stated to be due three days before, and the name of the promiseor 
was mistaken, it was held sufficient notice to charge the indorser, it being in evidence that be 
was liable on no other note payable to the bank. Smith r. Whiting, 12 Mass. Rep. 6. 

It is not necessary that the notice of dishonour of a bill should contain a notification that the 
holder looks to the party notified, for payment. Cowles r. Harts, 3 Conn. Rep. 516. 

A notice to an indorser was held sufficient, although it did not state at whose reauest it was 
given, nor who was the owner of the note. Shed v. Bret, 401. See Mills v. Bank of the United 
States, 11 Wheat. 481. A protest on inland bills is generally deemed unnecessary in this coun- 
try, but the practice has been to have bills drawn in one state on persons in another, protested; 
and stat. of Ken. 1798, ch. 57, seems to require it. 3 Kent’s Com. 2d. ed. 94. 

A mistake as to the date of a note will not vitiate the notice, if in other respects it conveys to 
the party sufficient knowledge of the particular note dishonoured- Id. 

Nor is it necessary' that the notice should contain a formal statement that it was demanded ft 
the place where payable; it is sufficient if it state the fact of non-payment, and that the holder 
looks to the indorser for payment. Id. Quere , whether it be necessary to inform the indorser 
that he is looked to for payment ? This is implied by notice of non-payment Bank of the 
United States v. Carneal, 2 Peters, 543. 

Going to the place of business of the maker of a promissory note, during business hours, to de- 
mand payment, and finding it shut, no person being left to answer any inquiries, is due diligence- 
ghed r. Bret, 1 Pick. 401. 
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a: liability should be pointed out to them, because that is a legal consequence I. Of Non- 
na ? of the default of acceptance, of which they must necessarily be apprised by 

, - a mere notice of the fact of non-acceptance (o). The notice , however , should coding* 

, ^ £ explicitly state what the bill is, and that acceptance has been refused by the thereon. 

• ;w 9 drawee, and must not be calculated in any way to mislead the party to whom 

i C m it is given; and a letter from an indorser to a drawer, merely containing a 

v , w i demand of payment, is *not sufficient^); nor is a notice stating the bill to [ #333 j 

have been drawn by the party, when, in fact, be was not the drawer, but on- 
, ,, ly an indorser, sufficient(c). — See further , post , Chapter X. Section /. As to 
r Proceedings on Non-payment. 

^ i In France, it should seem that protests should not be made till after the 

presentment and refusal(d), and it cannot be made upon a day de fete(e). 
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There does not appear to be any express decision with respect to the time 4 thly, 
when a foreign bill must be protested for non-acceptance in this country (/), 7 J| ,,,e 
but from analogy to the time when a protest must be made for non-payment, ^^uet 
it should seem that in this country, it, or at least the noting, should be made be made 
within the usual hours of business (g), on the day when the acceptance is re- •P 4 Notice 
fused (A), and that the neglect to make it on that day will only be excused * iven ' 
by inevitable accident, such as sudden illness of the holder, robbery, or other 
circumstances (t), which have been before noticed (A). It has been consid- 
ered, that it is sufficient to note a foreign bill for non-acceptance on the day 
of refusal, and that the protest may be drawn any day after by the notary, 
and be dated on the day the noting was made; but it is advisable to complete 
the protest for non-acceptance on the day it is made(Z). We have seen that 
when the drawee, after the bill has remained in his hands twenty-four hours 
for acceptance, requests further time to consider of it, the holder should give 
immediate notice to the drawer and indorsers of such request (m). 

Where a foreign bill has been refused acceptance, and the party to whom 
notice is to be given is resident abroad, we have seen that notice of the 
protest should be communicated to him, though it is unnecessary that a copy 
of such protest should accompany the notice; but where such party is resi- 
dent in England, it suffices to give notice to him of the dishonour, without 
informing him of-the protest, because he may inquire into the fact(n). But 
in all cases notice of the non-acceptance must be sent or given to the parties 
to whom the holder means to resort within a reasonable time after the dis- 
honour of the bill(o) ; and the holder must not delay giving notice till the bill 
is protested also for non-pay ment(p). It has been much disputed, whether 
it is the province of the Court, or of the jury, to decide what is a reasonable 


(a) Shaw r. Croft, coram Lord Kenyon, 
Sittings after Trinity Term, 1798, MS. and 
other cases, post , Ch. X. s. i. ; and Selw. 9th 
ed. 332. 

(b) Hartley v. Case, 4 Bar. & Ores. 339; 6 
Dow. & Ry. 505; 1 Carr. & P. C. N. P. 555, 
(Chit j. 1263). See the cases folly stated, 
post , Ch. X. s. i. Non-payment. 

(c) Beauchamp t?. Cash, Dow. & Ry. C. N. 
P. 3. 

( d ) 1 Pardess. 441, 446, 454; 4 Par dess. 
480, from which it appears to be so as to pro- 
tests for Non-payment. 

(e) 1 Pardess. 446. 

(/) And see 1 Pardess. 495. 

(g) Mar. 112. 

(h) Leftley v. Mills, 4 T. R. 175, (Chit j. 
473); Bui. N. P. 272; Bayl. 5th edit. 266. 

(0 Poth. pi. 144; Turner r. Leach, ante , 


830, note (o). 

( k ) Ante , 325, el sea. 

(/) Goostrey v. Mead, Bui. N. P. 271 ; Chat- 
ers r. Bell, 4 Esp. Rep. 48, (Ch. j. 636) ; Rog- 
ers v. Stephens, 2 T. R. 714, (Chit. j. 446); 
Orr r. Magennis, 7 East, 361; 2 Smith, 328, 
(Chit. j. 726); Robins v. Gibson, 1 Maule & 
S. 288, (Chit. j. 885); Selw. 9th edit. 860, 
post t Ch X. s. i. Non-payment. 

(m) Ingram v. Foster, 2 Smith’s Rep. 243; 
ante , 279, note (x). 

(n) Ante, 334, 335. 

(o) Darbishire v. Parker, 6 East, 3, 14, 16; 

2 Smith, 195, (Chit. j. 707); Haynes v Birks, 

3 B. & P. 601, 602, (Chit. j. 690.) 

(p) Goostrey v. Mead, Bui. N. P. 271 ; Ros- 
coe r. Hardy, 12 East, 434, (Chit. j. 301); 
Blesard r. Hirst, Burr. 2672, (Chit. j. 884). 
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time for this purpose^) : it should seem that the better opinion is, that what 
is a reasonable time for giving notice is a question partly of fact and partly 
of law; the jury are to find the facts, such as the distance # at which the per- 
sons live from each other, the course of the post, &c.(r): but when those 
facts have been established, the reasonableness of the time becomes a ques- 
tion of law, and consequently to be determined by die court, and not by the 
jury(t) ( 1 ). If the holder intend to sue the drawer and indorsers of a foreign 
bill, he must give notice to each, direct , in due time, and' is not entitled in so 
doing to consume or occupy as much time as each indorser had(l). It is 
therefore advisable for the holder, on the day after tho disltonour, to forward 
distinct notices to each and every party to the bill. 

I^was once thought, that it would be sufficient to charge the drawer, if notice 
of the dishonour of a bill were given to him even at die end of two months, 
provided he had not in the interim sustained any particular damage by the 
delay (ti) , but it is now settled, that in the case of a foreign bill, notice should 
be given on die day of die dishonour, if any post or ordinary conveysnce 
sets out that day(x); and if not, by the next earliest conveyance(y)(2). 

With respect to inland bills not protested for non-acceptance, notice of the 
refusal to accept should in all cases be given widiin a reasonable time; it 
should be forwarded at least on the following day(z), where there is no excuse 
for its being given after(a). In die case of an unqualified refusal to honour 
the bill, it seems diat a notice of such dishonour might be given on the same 
day, but where there is no such unqualified refusal, the giving die notice on 
the day of presentment seems questionable (6). With reference to the rule 


(a) Tindal v. Brown, l T. R. 168, (Chit. j. 

4 * 1 ). 

(r) See ante, 278, and poet, Ch. X. s. i. 
Non-payment. 

(*) Per Lord Mansfield, C. J. and Bailer, J. 
in Tindal v. Brown, 1 T. R. 168, (Chit. j. 
431); Darbiahire v . Parker, 6 Past, 3, 9, 10, 
12; 2 Smith, *95, (Chit- j. 707); Haynes v. 
Btrks, 3 B. & P. 599, (Chit. j. 690); Brown- 
ing v. Kinnear, Gow, C. N. P. 81; (Chit. j. 
1054), acc.; Russell v. Langstaffe, Dougl.514, 
(Chit. j. 415); contra. Post , Ch. X. s. i. 

Bateman v. Joseph, 12 East, 433; 2Campb. 
461, (Chit. j. 801). In this case it was held, 
that the want of due notice of the dishonour of 
a bill is answered by shewing the holder's igno- 
rance of the place of residence of the prior in- 
dorser, whom he sues, and whether he used 
due diligence to find out the place of residence 
is a question of fact to be left to the jury. The 
Court all agreed, that this was a question prop- 
er to be left to the jury* and they had decided 
it. Whether due notice has been given of the 
dishonour of a bill, all the circumstances neces- 
sary for the giving of such notice being known, 
is a question of law; but whether the holder 
have used due diligence to discover tho place 
of residence of the person to whom the notice 
is to be given, is a question of fact for the jury. 


Bee also per Grose, J. in Scott r. Liflord, $ 
East, 347; 1 Campb. 246; Stnrges r. Derrick, 
Wightw. 76. 

(/) 1 Paxdess. 455; Marsh c. Maxwell, 2 
Campb. 210, note, (Chit. j. 776); Torner p 
L each, ante , *30, note (ol. See 7 **f,Ch. X. 
s. i. As to the Time of giving Notice of 
Non-payment. 

(u) Butler v. Play, 1 Mod. 27, (Chit. j. 161); 
Sarsfield t>. Witherley, Comb. 152, jChit. j. 
172); Mogadara v. Uolt. 1 Show. 313; 12 
Mod. 15, (Chit. j. 182, 183). 

(*) Leftley r. Mills, 4 T. R. 174, (Chit j. 
473); Anon. Lord Raytn. 743, (Chit j. 216); 
Coleman v. Saver, 2 Stra. 829, (Chit j. 267); 
Mar. 97. 

( y ) Mailman r. D'Eguino, 2 H. Bln. 565, 
(Chit. j. 549) ; Williams t>. Smith, 2 B- & Aid. 
496, (Chit. j. 1055). 

( 2 ) Leftley t>. Mills, 4 T. R. 170, (Chit. j. 
473). Sec post, Ch X. s. i. as to Notice of 
Non-payment , and Haynes v. Dirks, 3 Bos. X 
Pul. 601, (Chit. j. 690) ; Darbiahire p, Parker, 
6 East, 3; 2 Smith, 195, (Chit j. 707); and 
post, Ch. XL as to Presentment of Checks 
for Payment. 

(a) As to such excuses, see ante, 330; and 
post, Ch. X. s. i. Notice of Non-pay tnent. 

(b) Burbridgo r. Manners, 3 Campb; 138, 


(1) Notice of the non-acceptance of a bill of exchange cannot be given by a stranger; it mast 
he by one who is a party to it, and who, on the bill being returned to him, would bkve a right of 
action upon it. Chanoiue v. Fowler, 8 Wend. Rep. 173. Notice from a drawee who refuses to 
accept is no better limn from a strangor. Stanton v. Blossom, 14 Mass. Rep. 116. 

(2) If there has boen such a demand on the makor as the latter is bound by, so that he bad 
no right to refuse payment, the indorser cannot object that the legal forma of a demand were not 
complied with. Witwell r. Johnson, 17 Mass Rep. 449. 
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CHAP. VIII.] 


which prevails in giving notice of non-pay rnent, it >eems that each party is 
entitled to a day, to notify the dishonour to his immediate indorser(c), and 
this without regard to the time when the next post sets off(d). When an in- 
land bill is protested for non-acceptance, the protest or notice thereof should 
be sent within fourteen days after it is made, under the 3 & 4 Anne, c. 
9, s. 5(e). The time of giving notice of 4 non-acceptance, where bills fall 
due on Good Friday, Christmas-day, Fast and Thanksgiving-days, is express- 
ly provided for(/). See further , poet , Chapter X. Sec. /. Jls to Proceed- 
ings on Non-payment . 


We have already seen that the notoriety of the insolvency of the drawee, 
as in the case of bankruptcy, constitutes no excuse for the neglect of the liold- 
er to give notice of non-acceptance to the drawer and indorsers(g);and it 
pears to have been considered that such notice must come from the hold- 
er^) (1) ; and that it will not suffice if it come from any other party, because 
the object of the notice is not merely that the parties may immediately call 
on those who are liable to them for an indemnity, but it must import that the 
holder intends to stand on his legal rights and to resort to them for paymerit 
(i); and therefore, where the drawer having notice before the bill was due 
that the acceptor had failed, gave another person money to pay the bill, and 
the holder neglected to give notice of the dishonour, it was holden that the 
drawer was discharged (k). And in a subsequent case it was held, that 
notice of the dishonour of a bill of exchange must be given to the drawer 
and indorsers by the holder himself, or some person authorised by him, or 
at least not by a mere stranger(Z). But it is now settled that notice of 


(CbiL j. 856); Hartley v. Cage, 4 Bar. & C. 
839; 6D.&R. 606; 1 Car. & P. 656, (Chit, 
j. 1263). 

(e) Dnr bishire v. Parker, 6 East, 3; 2 Smith, 
195, (Chit. j. 707 ) ; Smith r. Mullett, 2 Campb. 
208, (Chit j. 776). 

(d) Geill e. Jeremy, Mood. & M. 61, (Chit, 
j. 1335); but note, a decision as to notice of 
non-payment of an inland bill. Poet, Ch. X. 
s. i. 

(e) Sed queer e. 

{f) 39 & 40 Geo. 3, c. 42; 7 & 8 Geo. 4, 
c. 16; post, Ch. X. s. L Time of Notice of 
Non-payment. 

{g) Ante, 330, note (i) ; Esdaile v. Sowerby, 
11 East, 117, (Chit. j. 767). 

(A) Tindfti v. Brown, 1 T. R. 170, (Chit. j. 


(1) In some early cases in the United States, it seems to hare been held that what was reason- 
able notice, was a mere question of fact to be left to the jury. Robertson v. Vogle, 1 Dali. Rep. 
252. Steinmetz r. Currie, 1 Dali. Rep. 270. Bank of North America v. McKnight, 2 Dali. 
Rep. 158. Scott v. Alexander, 1 Wash. Rep. 335. Reedy v. Seixas, 2 John. Caa. 887. But 
it may be collected from the more recent cases, that when the facts are ascertained, then whether 
the notice be reasonable or not, is purely a question of law. Taylor v . Bryden, 8 John. Rep. 
178. Bryden o. Bryden, 11 John. Rep. 281. Ireland v. Kip, 11 John. Rep. £81. Husseys. 
Freeman, 10 Mass. Rep. 84. See Ferris v . Saxton, 1 Southard’s Rep. I. 

What constitutes reasonable diligence in giving notice of protest, is matter of law, to be decid- 
ed by the court; but the speed used, and whether the nearest roads are travelled, &c. are facts 
for the jury. Dodge r. Bank of Kentucky, 2 Marsh. 616. Noble v. Bank of Kentucky, 8 Marsh. 
264. The utmost possible dispatch is not necessary. Ib. 

The reasonableness of notice to an indorser of the non-payment of a promissory note, is a ques- 
tion of fact, to be submitted to the jury, no general rule can be laid down by the court on the 
subject. Guriy v. The Gettysburg Bank, 7 Setg. & Rawle, 324. See ante, pages 163 and 224. 

Notice of tbe protest of a note, negotiated in bank, is good, if aiven on the day after the protest, 
although the parties may reside in the same town where the bank is. Frankford Bank v. Mark* 
ey, 8 Marsh. 505. 


481) ; Ex parte Barclay, 7 Ves. 597, 698, (Chit, 
j. 6 56); Staples v. Okines, 1 Esp. Ren. 383, 
(Chit. j. 544); Kyd, 125. In Selw. Ni. Pri. 
9th edit. 332, it is observed, that in Ex parte 
Barclay the attention of the court was not di- 
rected to Lord Kenyon’s opinion in Shaw r. 
Croft, ante , 335, note (a). Seo post, Ch. X. 
s. i. By whom Notice of Non-payment must 
be given. 

(i) Id. ibid . 

(k) Nicholson v. Gouthit, 2 H. Bla. 612, 
(CbiL j. 566); Whitfield v. Savage, 2 Bos. & 
Pol. 277, (Chit. j. 630); and see Esdaile v. 
Sowerby, 11 East, 114, 117, (Ch. j. 767). 

(/) Stewart v. Kennett, 2 Campb. 177, 
(Chit. j. 772). 
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OF PROCEEDINGS 


[PART I. 


I. Of Non- dishonour may be given by any parly to the bM(m ) ; and any bolder, 
* 2 fK!! ce whether lawfully so or not, may effectually protest for and give notice of 
•codings non-acceptance though he cannot protest for non-payment , because the former 
thereof would enure to the benefit of the party legally entitled to the bill, which the 
latter would not(n). And where, a few days before a bill became due, the 
whom No- acceptor informed the drawer he would be unable to pay it, and told such 
tice must drawer that he must take it up, and gave him part ot the amount to assist 
be given, him i n S o doing, and the latter promised to take up the .bill accordingly; it 
was held, that in an action by the indorsee against the drawer, the latter 
might nevertheless set up as a defence that the bill was not duly presented 
for payment, and that he had not regular notice of the dishonour, but that 
the sum paid him by the acceptor was money had and received to the plain- 
tiff’s use(o)(i). 


The notice of non-acceptance, when necessary, must be given to all the 
parties to whom the holder of the bill means to resort for payment, and though 
proof that the drawer had no effects in the bands of the acceptor will be an 
excuse for want of notice with respect to him, it will not have that operation 
with respect to any of the indorsers ; for they have nothing to do with the ac- 
counts between the drawer and the drawee(p); and a bond fide indorser is 
[ *339 ] entitled to notice, although the # drawerand drawee were fictitious ( 9 ). If a 
party draw on himself, no notice is necessary (r). If the party entitled to no^ 
tice be a bankrupt, notice should be given to him before the choice of assign- 
ees, or if he has absconded, to the messenger or the person in the house, and 
after the choice of assignees to them(s). if the party be dead, notice should 
be given to his executor or administrator; and it is expedient, though notin 
general absolutely necessary, to give notice to a person who lias guaranteed 
the payment of the bill(f). When the party entitled to notice is abroad at 
the time of the dishonour, if he have a place of residence in England, it will 


6thly, To 
whom 
Notice 
must be 
given. 


(m) Newen r. Gill, 8 C. & P. 867; Chap- 
man v. Keane, S Ad. & El. 198; 4 N. & M. 
607, S. C.; posty Ch. X. a. i. 

(n) 1 Pardess. 443, 444. 

(o) Baker v. Birch, 3 Campb. 107. (Chit. j. 
848); Corney v. Da Costa, 1 Esp. R. 303, 
(Chit. j. 639), same point. As to the money 
being had and received to use of holder, see 
an/e, 321. 

(p) See Brown r. Maffey, 16 East, 216, 
(Chit. j. 862); Goodall v. Dolley, 1 T. R. 712, 
(Chit. j. 440); Wilkes v. Jacks, Peake Rep. 
202; Walwyn v. St. Ouintin, 1 Bos. & P. 216; 
2 Esp. 614, (Chit. j. 678); ante , 330. And if 
the bill be drawn and indorsed for the accom- 
modation of the indorser the want of effects 
furnishes no excuse for not giving notice of dis- 
honour to the drawer; Cory r. Scott, 3 Bar. 
& Aid. 619; Norton r. Pickering, 8 B. & C. 
610; 3 Man. & Ry. 23, S. C.; over-ruling 
Walwyn r. St. Quintin on this point. See 
potty Ch. X. s. i. Non-payment. 


( q ) Leach v. Hewitt, 4 Taunt. 731, (Obit 
j. 881); potty Ch. X. s. i. When JVb/ice of 
Non-payment neceuary. 

( r ) Roach r. Ostler, 1 Mann. 1 Ry. 120. 
(Chit j. 1369). 

(*) See Ex parte Moline, 19 Vea. 216, (Ch. 
j. 87 1 ) ; Rhode v. Proctor, 4 Bar. & Crps. 617; 
6 Dow. & Ry. 610, (Chit. j. 1269); Camidge 
v. Allenby, 6 Bar. & C. 373; 9D.&H 391, 
(Chit. j. 1319) ; 6 Bar. & Crew, 878; Ex 
parte Johnston; 1 Mont. & Ayr. 622; 8 Dea. 
& Chit. 488, 8. C. In Thompson’s law of 
Bills, 685, it is laid down, in cose of the bank- 
ruptcy of the drawer or of an indorser, notice 
must be given to the bankrupt, or to the trustee 
vested with his estates, for behoof of his credit- 
ors. 

(/) See potty Ch. X. s. i. Non-payment. 
When notice neecf not be given of a substituted 
bill, see Bishop c. Rowe, 3 Maule & S. 862; 
Hick ling v Hardy, 7 Taunt. 312; 1 Moore, 61, 


(1) Notice may be given the same day the paper is dishonoured, and it mutt if pomibla be 
given on the next day, or pnt into the poet-office. Shed v. Brett, 1 Pick. Rep. 401. Talbot r. 
Clark, 8 ib. 54. Williams v. Matthews, 8 Co wen’s Rep. 252. Osborne v. Moocure, 8 Wend. 
Rep. 170. United States r. Barker, 4 Wash. Cir. Rep. 464. 1 Minor’s Alab. Rep. 296. 1 

Miller’s Louis. Rep. 516. If the parties reside in the same place, the notice must be personal. 
Hartford Bank y. 8 ted man, 3 Conn. R. 489. On a note indorsed when overdue, and notice of 
non-payment given two or three months after, held sufficient, as the facta showed that immsdiale 
notice was not contemplated. Van Hosen r. Van Alstyne, 3 Wend. Rep. 75. 
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be sufficient to leave notice of non-acceptance at that place, and a demand 
of acceptance or payment from his wife or servant would in such case be 
regular (u). 

It was once thought, that notice of non-acceptance must, in all cases, be 
given to the drawer of the bill, and demand of payment made of him, or that 
in default thereof the indorser would be discharged, notwithstanding they had 
regular notice. This opinion, however, so far as it related to foreign bills, 
was over-ruled in the case of Bromley v. Frazier(x); and in its relation to 
inland bills, in the case of Heylyn and others v. Adamson (y), and as to 
checks on bankers, in Rickford v . Ridge (z), on the principle, that to re- 
quire a demand of the drawer would be laying such a clog upon bills, as 
would deter every person from taking them, since the drawer may perhaps 
live abroad; besides, the acceptor is primarily liable, and as the act of indors- 
ing a bill is equivalent to drawing a new bill, the indorser thereby under- 
takes as well as the drawer, that the drawee shall honour the bill, and the 
holder may consequently immediately resort to him, without calling on any 
of the other parties. 

With respect to inland bills protested for non-acceptance, the 3 & 4 Anne, 
c. 9, directs the protest or notice thereof to be given to the person from 
whom the bill was received (a). The principle, that notice from the holder 
enures to the benefit of the antecedent parties here applies(i). Notice to 
one of the several partners, joint indorsers, is notice to all; and if one of 
several drawers be also the acceptor, and there be no fraud in the transaction, 
no notice in fact is necessary to the other dravvers(c); and as we have al- 
ready seen, a mere guarantee, whose name is not on the bill or note, is not 
in general entitled to *notice(d). A party who owes a debt for goods, and [ 
delivers a bill without indorsement, may also be entitled to notice (e). But 
as we have seen, it is not necessary to give notice to a party who has by his 
conduct dispensed with it, as by engaging to call on the holder, and ascer- 
tain whether the acceptor had paid the bill(/), or the like. See further , 
post , Chapter X. Section /. Jls to Proceedings on Non-payment. 


I. Of Non- 
acceptance 
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ceedings 
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The liability of the various parties to a bill, on the refusal of the drawer 
to accept, may be collected from the previous pages. In France their lia- the* parties 
bility differs materially from that in this country, for there upon protest for onNon-ac- 
non-acceptance, the holder can only demand immediate payment of the ex- ce ptance. 
penses ot protest, and he may resort either collectively against the drawer 
and all the indorsers, or against one of them for payment or security, that the 


(u) Cromwell v. Hynson, 2 Esp. R. 511, 
512, (Chit. j. 571); Walwyn v. St. Q,uintin, 
l Boa. & Pal. 662; 2 Esp. 514, (Chit. j. 678) ; 
bat §ee 6 Esp. R. 175. 

(x) Bromley r. Frazier, 2 Stra. 441; Selw. 
N. P. 9th edit. 336. 

(y) Heylyn v. Adamson, 2 Barr. 669, (Chit, 
j. 349); Pardo v. Fuller, Com. R. 579, (Chit, 
j. 286); Bromley v. Frazier, 1 Stra. 441 ; Selw. 
9th edit. 336. 

(z) 2 Campb. 539. 

(a) Et vide Heylyn r. Adamson, 2 Burr. 674, 
(Chit. j. 349). 

(5) Ante , 338. 

(c) Porthouse v. Parker and others, 1 Campb. 
82, (Chit. j. 741); Aldersoa r. Pope, id. 404; 
and see Jacand v. French, 12 East, 317, 822, 
323, (Chit. j. 789); and per Lord Elleribo- 
rough in Bignold v. Waterhouse, 1 Manic & S. 
259; ante, 326. 

49 


( d ) See post, Ch. X. s. i. Non-payment. 

( e ) Ibid. 

(/) Phipson v. Kneller, 4 Campb. 285; 1 
Stark. 116, (Chit. j. 946). This was enac- 
tion against the drawer of a bill of exchange, 
and the question was, whether the plaintiff was 
excused for not having given him notice of the 
dishonour of the bill. It was proved, that a 
few days before the bill became due, the de- 
fendant called at the counting-house of the plain- 
tiff, whom he knew to be the holder; and being 
asked the place of his residence, he said he had 
rnfregu la r residence; he was living among his 
friends, and he would call and see if the bill 
was paid by the acceptor. Per Lord Ellenbor- 
oogb. “ This dispensed with notice, and threw 
upon the defendant himself the duty of inquir- 
ing if the bill was paid.” Verdict for the plnin- 


Digitized by Laooole 



340 


OF PROCEEDINGS 


[PART 1. 


Parties on 
Non-ac- 
ceptance. 


I. Of Non- bill at maturity shall be paid, and if the latter be given the holder must wait 
acceptance accordingly. ct La caution etant foumit, le porteur ne pent plus txigtr It 
ceedb^ paiement avant Vechtance(g). But in this country, if the drawee, oo pre- 
thereon seniment for acceptance, dishonour the bill, either wholly or partially, the 
7thl Li*~ bolder may insist on immediate payment by the parties liable to him, as well 
bilUyot from the drawer (A), as from the prior indorsers, (i); or in default thereof, 
may instantly commence actions against each of them; and though the instru- 
ment may be somewhat like a note, yet if it also resemble a bill, and accept- 
ance be refused, an action is immediately sustainable (fc)(l). On the same 
principle it was decided, that if a man draw a bill, and commit an act of 
bankruptcy, and afterwards the bill be returned for non-acceptance, the debt 
is contracted before the act of bankruptcy, and may be proved under the 
commission, which could not have been the case, if the time when notice of 
non-acceptance was given had been considered as the period when the debt 
was contracted (/). So where the defendant, having been arrested, gave the 
[ # 3U ] plaintiff a draft for part of the money due, on which he was discharged *out 
of custody, but the draft having been dishonoured, be was retaken upon the 
same writ, it was decided that the proceedings were regular and justifiable; 
and Lord Kenyon said, that in cases of this kind, if the bill which is given in 
payment do not turn out to be productive, it is not that which it purported 
to be, and that which the party receiving it expected, and, therefore, be may 
consider it as a nullity, and act as if no such bill bad been giveo(m): and 
in a more recent case, where a bill given in payment for goods sold was 
refused acceptance, it w as held that the payee having declared against the 
drawer on the bill, and joined counts for goods sold, might treat the bill as a 
nullity, and recover his demand on the latter counts, although the credit on 
the bill had not expired; and that it was sufficient in such an action to prove 
a presentment to the drawee for acceptance, without shewing that the bill 
was protested for non-acceptance, or that the drawer had notice of the dis- 
honour (n) . And if a buyer pay for goods by a bifl which the drawee re- 


(g) l Pnrdessus, 405, 406; Poth. Trait*'* da 
Contrat de Change, part I, chap. 4, nnm. 70. 

( h ) Bright c. Purrier, Bui. N. P. 269, (Ch. 
j. 371); Milford r. Mayor, Dougl. 56; (Chit, 
j. 400); Anon. 12 Mod. 517. But Pothier con- 
aiders the drawer as merely liable to indemnify 
the holder against the probable non-payment, 
at maturity. Trnite du Contrat de Change, 
part 1, chap. 4, num. 70; and see 1 Pardes. 
405, supra, note (g), 

(t) Ballingnlls r. Gloster, 3 East, 4S1 ; 4 
Esp. Rep. 263, (Chit. 673); Bishop v. Young, 
2 Bos. & Pul. 83. (Chit. j. 621); note (a). 

Ballingalls r. Gloster, 3 East, 481. John 
Gloster drew a bill on Jackson payable to An- 
thony Gloster's order, and the latter indorsed 
it to the plaintiffs. Jackson refused acceptance, 
on which the plaintiffs immediately sued Antho- 
ny Gloster, without waiting till the bill, which 
was drawn at ninety days’ sight, would have 
been due. The plaintiffs had a verdict, with 
liberty to the defendants to move for a nonsuit. 
On a rule nm, accordingly, it was urged, that 
an indorser stood in a situation different from 


that of a drawer, and that although a drawer 
might be sued immediately on non-acceptance, 
an indorser could not, until the expiration of the 
time limited for the payment of the bill. Bot 
the court was dear that the case of an indors* 
cr was not distinguishable from that of a draw- 
er, and that every indorser was a new drawer. 
Rule discharged. 

( k ) Allen v. Mawson, 4 Campb. 115, (Chit 
j. 920); ante , 131. 

(/) Macarty c. Barrow, 2 Stra. 949; 7 Eaif, 
437, (Chit. j. 272); Chilton r. Whiffin, 3 WU* 
16, (Chit. j. 378.) 

( m ) Puckford r. Maxwell, 6 T. R. 52, (Chit, 
j. 531). 

(n) Hicklingr. Hardy, 1 Moore, 61; 7 Taunt 
312, (Chit. j. 983). Sed qwrre as totheoinw- 
sion to protest , being the case of * foreign bill. 
The ground upon which a protest was held 
necessary was, that the defendant had admitted 
the drawee's refusal to accept. And as to the 
want of notice of dishonour, it appeared that the 
defendant had no effects in the hands of the 
drawee. 


(1) The same doctrine has been repeatedly recognized in the United States. Mason f. 
Franklin, 3 Joho. Rep. 202. Miller r. Hackley, 5 John Rep. 375. Sherry v. Robinson, 1 
Day’s Rep. 11. Wataon v. Loring, 3 Man. Rep. 557. Wintmop r. Pipoon, 1 Bay. Rep* 
Lenox v. Cook, 8 Man. Rep. 460. Welden v . Buck, 4 Joho. Rep. 144. Greely v. Thuntoo, 
4 Groenl. 479. 
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fuses to accept, and afterwards desires it may be again presented, and it will (. Of Non-' 
be honoured, the holder is not bound again to present it, nor to return the 

bilJ(o). i ceedings 

It seems to have been considered in one case(p), that the drawer and in- thereon. 
dorser have a reasonable time allowed them to pay the bill after notice of the 
dishonour, and that the circumstance of their not paying the amount immedu 
ately they receive such notice will not preclude them from pleading a tender, of Parties 
provided they offer to pay the amount on the following day y and before a on Non- 
writ has been issued; but it is very doubtful whether such a plea can be sup- 
ported at the present day, for if it be true that the drawer and indorser are 
bound to pay the bill immediately on receiving notice of its dishonour, it 
would be impossible, where the tender is not made till the following day, to 
plead, as the plea of tender requires, that the defendant was always ready to 
pay (q). And in the case of an acceptor , it is clear that he must pay the bill 
on presentment, and cannot plead a subsequent tender (r). If an action is 
improperly commenced, the proper remedy is by application to the court to 
stay proceedings (s). 

When due notice of the non-acceptance has been given to the *drawers and [ # 342 ] 
indorsers, it is not necessary afterwards to present the bill for payment, or if 
such presentment be made to give notice of the dishonour(t)(l). 

With respect to the amount of the sum which the drawer and indorsers 
are bound to pay, they are liable, where a bill has been protested, not only 
to the payment of the principal sum, but to damages, interest, &c.(n). 

Where A. deposited a sum of money at the banking-house of B. in Paris, 
for which B. gave him his note, u payable in Paris:” u or at the choice of 
the bearer, at the Union Bank, in Dover, or at B.’s usual residence in Lon- 
don, according to the course of exchange upon Paris;” and after this note 
was given, the dirccj course of exchange between London and Paris ceased 
altogether, having been, previously to its total cessation, extremely low; the 
note was at a subsequent period presented for acceptance and payment at the 


(o) Id. ibid . 

( p ) Walker ». Barnes, 1 Marsh. 36; 6 Taunt. 
240, (Chit. j. 898). 

The drawer of a bill is only bound to pay 
within a reasonable time after receiving notice 
of its being dishonoured, therefore, where lie 
received notice the day after the bill became 
doe, a tender on the following day was held 
to be in time. Per Lord Mansfield, C. J. 
“ This is an action by the indorsee of a bill of 
exchange against the drawer, whose undertak- 
ing if to pay the holder on failure by the accept- 
or. When the bill is dishonoured, the drawer 
cannot find out by inspiration who is the holder, 
and therefore cannot pay it till he has notice of 
the dishonour. When he has received notice, 
he is bound to pay within reasonable time , and 
if he do not, will be answerable for damages. 
The bill became due on the lltb, on the 1 2th 
be received a note from the plaintiff’s attorney, 
informing him of the dishonour, and on the 13th 
he tenders. Is not this a reasonable compliance 
with his undertaking? No jury could give even 
a farthing damages. ” Rule discharged. And 
seeSoward v. Palmer, 2 Moore, 274; 8 Taunt. 
277, (Chit. j. 1025). 

(g) See Siggers v. Lewis, 1 C. M. & R. 370; 

2 Dowl. 681, S. C., where to an action against 


the defendant ns indorser of a bill, a plea that 
the action was commenced before a reasonable 
time for the payment of the bill by the defend- 
ant had elapsed after notice of dishonour, was 
held bad. And sse cases in next note. 

(r) Ilume r. Peploe, 8 East, 168; Poole v. 
Tumbridge, 2 M. & W. 223; S. C. 5 Dowl. 
468; 1 Mur. & Hurl. 32. See post , Ch. IX. 
s. ii. Of Payment. 

($) Per Lord Lyndhurst, C. B. in Siggers v. 
Lewis, 1 C. M. & R. 371; et per Lord Elleo- 
borough, C. J. in Hume r. Peploe, S East, 170. 

( t ) Price v. Dardell, Sittings at Guildhall, 
London, 11th December, 1794, cor. Lord 
Kenyon. His lordship said, it is in no case ne- 
cessary to give notice when it is a second dis- 
honour; and in De la Torre v. Barclay and an- 
other, 1 Stark. Rep. 7, (Chit. j. 905). Lord 
Ellenborough said, that as the bill had been pro- 
tested for non-acceptance, a second protest was 
perfectly gratuitous and unnecessary. See also 
Forster r. Jurdison, 16 East, 105, (Chit. j. 
8G2); Hickling v. Hardy, 7 Taunt. 812; 1 
Moore, 81, (Chit. j. 983). 

(u) 8 & 9 Will. 3, c. 17, and 3 & 4 Anne, 
c. 9, et post , Part II. Ch. VI. Sum Recover - 
able. 


(I) <{ Exeter Bank v. Gordon, 8 New llamp. Rep. 66. } 
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L Of Non- residence of B. in London, at which time there was a circuitous course of 
acoepance exchange upon Paris by way of Hamburgh, and it was holden, that A. was 
entitled to recover upon the note according to such circuitous course of ex- 
thereon* change upon Paris, at the time when the note was presented (j). Where, 
however, acceptance or payment has been rendered illegal by an act of this 
country, the drawer, &c. may not be liable to be sued on the bill(y); and we 
of Pan!** have already seen, that if a person draw a bill in a foreign country upon an- 
on Non- other in England, and it be protested for non-acceptance, the drawer will be 
accept- discharged from liability to be sued in this country, by his having obtained a 

«iee» certificate of discharge, according to the law of the country where he drew 

the bill(z). In De Tastet ». Baring(a), a verdict having passed for the de- 
fendants, in an action to recover the amount of the re-exchange upon the 
dishonour of a bill drawn in London on Lisbon, upon evidence that the ene- 
my were in possession of Portugal when the bill became due, and Lis- 
bon was then blockaded by a British squadron, and there was in fact do di- 
rect exchange between London and Lisbon, though bills had in some few 
instances been negotiated between them through Hamburgh and America about 
that period, the court refused to grant a new trial, on the presumption (bat 
the jury had found their verdict on the fact, that no re-exchange was proved 
to their satisfaction to have existed between Lisbon and London at the time; 
the question having been properly left to them to allow damages in the nature 
of re-exchange, if the plaintiff, who had indorsed the dishonoured bill to the 
-holder, had either paid or was liable to pay re-exchange, and saving the ques- 
tion of law, whether any re-exchange could be allowed between this and an 


8tbly, 

How Con- 
sequences 

of Laches 
may be 
waived, 
&c. 

[ * 343 ] 


enemy’s country. 

If the holder of a bill neglect to present it for acceptance when necessary, 
or to give notice of non-acceptance to those persons entitled to object tothe 
want of it, such conduct we have seen, discharges them from their respective 
liabilities (6). See further , post, Chapter X . Section I. As to Proceeding* 
on Non-payment . 

♦The consequences, however, of a neglect to give notice of non-accept- 
ance, or to protest a foreign bill, may be waived by the persons entitled to 
take advantage of them, by the same means as the omission to give notice 
of non-payment or protest may be waived. And it has been considered 
better to arrange the law and decisions on this subject in that part of to 
work, and to which, therefore we refer(c). 

If a promise to pay, which would otherwise waive the laches of the hold- 
er, be made without knowledge of the fact of non-acceptance, or of the 
laches of the holder, it will not be binding(rf). It is observable, that the 


(x) Pollard v. Herries, 3 B. & P. 336, (Ch 
j 672). 

(y) Ibid . 340. 

(g) Ante , 168; Poller r. Brown, 5 East, 
124; 1 Smith, 351, (Chit, j 694). 

{a) De Tastet r. Baring, M Fast, 265; 2 
Catnpb. 65, (Chit. j. '678). 

( b ) Ante , 272,326, 326. 

(c) Post, Ch. X, s. i. 

(d) Blesard r. Hirst, 5 Burr, 2672, (Chit j. 
384) ; Goodall v. Dolley, l T. R.712, (Chitj. 
440); Williams r. Bartholomew, l B. & P. 
326; Stevens v. Lynch, 2 Campb. 333, ad- 
mitted in 12 East, 39, (Chit. j. 782); Hopley 
v. Dufresne, 16 East, 276, 277, (Ch. j. 858). 

Blesard v. Hirst and another, 5 Burr. 2670. 
The defendant indorsed a bill to the plaintiff, 
and he indorsed it over; his indorsee presented 


it for acceptance a month before it became doe, 
and acceptance was refused ; it was afterward* 
presented for payment, and payment was re- 
fused, of which notice was given to the defend- 
ants, but they had no notice of tbe refusal to 
accept. Tbe drawer was a bankrupt befor e 
the bill became due, but he continued m credit 
three weeks nfler the presentment for accept 
ance. Throe days after tbe notice one of Uj® 
defendants called on the plaintiff at Bradford, 
on his way to Leeds, and he taut he would 
up the bill at he returned, bat on hit return 
said he was advised be was not bound to do it* 
upon which this action was brought; and oaa 
case reserved, the court hold, that though the 
holder might not have been obliged to preset 
tbe bill for acceptance, yet as he did, he oofht 
4o have given notice of tne refusal, a»d that hr 
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cases of a promise or acknowledgment after want of notice of refusal to ac- I. Of Non- 
cept, are very different from a promise after a refusal to pay; of the former ^ e P^ ncc 
the defendant might be wholly ignorant, whereas a defendant must in general Ceding* 
know when the bill became due, and might readily ascertain whether or not thereon, 
there were laches before he promised. 

A person who has been once discharged by laches from his liability is al- 
ways discharged; and therefore where two or more parties to a bill have 
been so discharged, but one of them not knowing of the laches, pays it, such 
payment is in his own wrong, and he cannot recover the money from another 
of such parties (e). Set further, post , Chapter X. Section /. Jls to Pro- 
ceedxngs on Non-payment. 


II. Of Protest for better Security. 

The custom of merchants is stated to be, that if the drawee of a bill of H. Of Pro- 
exchange abscond before the day when the bill is due, the holder may pro- 
test it, in order to have better security for the payment, and should give no- ^ 
tice to the drawer and indorsers of the absconding *of the draw ee(/); and [ *344 ] 
if the acceptor of a foreign bill become bankrupt before it is due, it seems 
that the holder may also in such case protest for better security(g); but the 
acceptor is not, on account of the bankruptcy of the drawer , compellable to 
give this security (A). The neglect to make this protest will not affect the 
holder’s remedy against the drawer and indorsers (i), and its principal use 
appears to be, that by giving notice to the drawers and indorsers of the situ- 
ation of the acceptor, by which it is become improbable that payment will 
be made, they are enabled by other means to provide for the payment of the 
bill when due, and thereby prevent the loss of re-exchange, &c. occasioned 
by the return of the bill(/c). It may be collected, that though the drawer or 
indorsers refuse to give better security, the holder must nevertheless wait 
till the bill be due, before he can sue either of those parties(Z). 


not bo doing he had taken the risk upon him- 
self, and notwithstanding the promise of one of 
them, the defendant had judgment. 

Goodall t>. Dolley, 1 T. R. 712, (Chit, j 
440). A bill drawn in favour of the defendant, 
payable the 11th of January, 1787, was pre- 
sented for acceptance by the plaintiffs, the 8th 
November, 1786, when acceptance was refus- 
ed ; they gave no notice to the defendant till 
the6tb January, and then did not say when the 
bill was presented, upon which the defendant 
proposed paying it by instalments, but the plain- 
tiff* rejected that oner and brought bis action. 
Heath, J. thought the defendant discharged for 
want of notice, and that his offer to pay being 
made under ignorance of the circumstances , 
was not binding, and the jury under his direc- 
tion found a verdict for the defendant. Upon 
cause shown against the rule for a new trial, the 
court thought the verdict and direction right, 
discharged the rule. Sec observations on these 
cases, supra, in context. 

(e) Roscoe v. Hardy, 12 East, 434, 2 Camp. 
468, (Chit. j. 983); Turner v. Leach, 4 B. & 
Aid. 541, (Chit. j. 1108). In these cases the 
plaintiff sought to recover against a prior party 


to the bill: but where n party, who, as agents 
draws a bill upon his principal, which the lat- 
ter refuses to accept, and the former is com- 
pelled to pay, sues his principal in an action 
founded upon an implied indemnity , against 
loss, &c. arising from the drawing of the bill, 
the want of notice of non-acceptance to the 
plaintiff, the drawer, will be no defence to such 
action; Huntley v. Sanderson, 1 C. & M. 467; 
8 Tyr. 469; see ante , 331, note ( 2 ). 

(/) Anon. Ld. Raym. 743; Mar. 27, 111, 
112; Beawes, pi. 22, 24, 26, 27, 29; Kyd, 
139. 

The following is an extract from the code oP 
laws at Antwerp, relating to bills of exchange: 
— “ In the case of failure {de failliU) of the 
acceptor before the usance ( Vtchlance ), the 
holder may cause it to be protested, and put in 
force his recourse ( exercer son rfcour*).” 

(g) Id. ibid.; Ex parte Wackerbath, 6 Ves. 
574, (Chit. j. 627); Kyd, 189. 

(A) Beawes, pi. 22. 

(0 Ibid. pi. 23, 25. 

( k ) Ibid. pi. 24. 

(/) Ibid. pi. 26. 
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111. — Of Acceptance supra Protest. 

111. Of Ant person may, without the consent of the drawer or indorsers, accept 
ance aopra. ^ ,e bill supra protest for better security (n). This security, it is said, b 
Protect usually given by making another acceptance under the protest , that the per- 
(»). son who becomes new security will be bound for the payment of the sum 
mentioned in the bill, upon which the protest is made(o). 

tat. By When a foreign bill has been protested for non-acceptance, or for better 
security, and not before (p), the drawee(q) or any other person may accept it 
ms supra protest, which acceptance is so called from the manner in which it is 

made. This description of acceptance is frequently made upon a foreign 
bill, for the purpose either of promoting the negotiation of the bill when the 
drawee’s credit it suspected, or to save the reputation, and prevent the issu- 
ing legal proceedings against all or some of the parties, where the drawee 
either cannot be found, is not capable of making a contract, or refuses to ac- 
cept; and such acceptance is, in this country, called an acceptance for 
the honour of the person or persons lor whose use it is made, and in France 
an acceptance par intervention , and it enures to the benefit of all who become 
parties subsequently to that person (r). A promise to pay a bill after refusal 
to accept, but before protest, is not to be considered an acceptance supra 
protest , but in the nature of an “ aval ” known in the French law(s). 

[ *345 ] *The drawee , though he may not choose to accept on account of him in 
whose favour he is advised the bill is drawn, may nevertheless accept for the 
account and honour of the drawer, or in case he do not choose to accept on 
account of the drawer, lie may accept for the honour of the indorsers, or one 
of them; in which latter case, lie should immediately send the protest on 
which he made the acceptance to the indorser(f). It is said, that if the 
holder be dissatisfied with the acceptance supra protest , and insist on a sim- 
ple acceptance, and protest the bill for want of it, the acceptor should re- 
nounce the acceptance he had made, and insist that it be cancelled («). 

It is laid down that there is reason to think (though the point does not ap- 
pear to have been decided) that in Scotland the holder may take an accept- 
ance supra protest , and yet sue the drawer or indorsers for want of accept- 
ance by the drawee, because he has not got the security stipulated by the 
bill(tf), and it has been supposed that such is the French law (y); and that at 
all events, it is certain that the holder, by taking an acceptance for the hon- 
our of an indorser, does not abandon his right to protest either against the 
drawer or any prior indorser(r). But where an acceptance supra protest 
is generally for the honour of the bill, or of all the parties, it would defeat the 
object of such acceptor, if the holder could afterwards, before the bill is due 


(«i) I Pardes. 407 to 41 1; Paiiiiet Man de 
Droit Frangais, 816. 

( n ) Ex parte Wackerbath, 6 Ves. 574, (Cli. 
j. 627), et infra. See the observation* on ac- 
ceptances supra protest in IJoare r. Cazenove, 
16 East, 391, (Chit. j. 874); post, 347, n. («). 

(o) Com. Dig. tit. Merchant, F. 8, cites Mar. 
28 . 

( p) Ex parte Wackerbath, 6 Ves. 574, (Ch. 
j. 627); I Pardess. 407, tit. “ Acceptation par 

Intervention.” 

(g) In 1 Pardess. 407, It appears to bo con- 
sidered, that in I" ranee the drawee cannot so 
accept, though ho may declare that he accepts 


only to oblige the drawer, and not admitting 
that he is debtor. 

(r) Hussey t\ Jacob, Lord Ray in. 88, (Ch. 
j. 189); Lcwin r. Brunetti, Lutw. 899, (Ch. j 
178); Beawes, pi. 34 ; Both. pi. 112, 113, 1 Hi 
1 Pardess. 407; Paiiiiet Man.de Droit Fran* 
gais, 846. 

(s) 1 Pardess. 407, 419. 

(O Beawes, pi. 33, 34. 

(u) Id. pi. 37. 

(x) Thompson on Bills, 89. 

(y) Roscoe, 392, refer* to Code de Coni. P 
1 & 8, a. 4, num. 128. 

( z ) Roscoe, 392; Scarlet, c. 12, note 15. 
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sue either of the parties, and therefore it should seem he could not sue either, m. or 
after receiving such general acceptance supra protest ; and, according to the Aecept- 
law of France, the holder cannot, on refusal to accept, demand immediate 
payment from the drawer or indorsers, unless they refuse security (a). 

When the drawer will not accept the bill, any other person may, after re- 
fusal by him( 6 ), and after protest, accept it for the honour of the bill, or of the made 
drawer(c)(l), or of any particular indorser(tf); and even a bill previously 
accepted supra protest may be accepted by another person supra protest , in 
honour of some particular person (c). No one, however, should accept a bill 
under protest for non-acceptance for the honour of the drawer before he has 
ascertained that the hand-writing of the drawer and indorsers, for whose hon- 
our he proposes to accept, are genuine, for otherwise he would not be able 
to resort to them (/), and he should also ascertain from the drawee his reason 
for suffering the bill to be protested; but if the acceptance be in honour of 
the indorser, such inquiry is unnecessary (g). 

It is said, that the holder of a bill must receive an acoeptance supra protest, 
if offered by a responsible person, it being of no importance to him whether 
it be accepted simply or under a protest, as the acceptor pays the charges, 
unless he had orders from the remitter not to admit of such an acceptance(A). 

But this dictum seems to be erroneous, for it has been adjudged that the 
holder need not acquiesce in any case (i). And though there cannot be a 
series of acceptors of the same bill, and it must either be accepted by the 
drawee, or, failing him, by *some one for the honour of the drawer(A); yet, [ *346 ] 
after acceptance for the honour of one party, there may be another accept- 
ance supra protest for the honour of another party (/). 


The method of accepting supra protest is said to be as follows: — The ac- 2dly,Mode 
ceptor must personally appear before a notary public with w itnesses, andde- of accept- 
clare that he accepts such protested bill in honour of the drawer or a partic- iD * **pra 
ular named indorser, or generally for honour, and that he will satisfy the same ProletL 
at the appointed time; and then he must subscribe the bill with his own hand, 
thus — u accepted supra protest, in honour of J. B.(m),” or, as is more usual, 
u accepts, S. P.” and sometimes it is “ accepted under protest, for honour 

of Messrs. , and will be paid for their account, if regularly protested 

and refused when due(n).” A general acceptance supra protest is consider- 
ed as made for the honour of the drawer, unless otherwise expressed. Such 
acceptance, however, may be so worded, that though it be intended for -the 
honour of the drawer, yet it may equally bind the indorser; but in this case, 
notice of such acceptance must be sent to the latter(o). If there be several 
offers of acceptance for honour, that which it most extensive should, it is 


(а) Ante , 844; 1 Pardess. 405, 406. 

(б) Beawes, pi. 38; Hussey r. Jacob, Lord 
Raym. 88, (Chit. j. 189). 

(c) Mar. 125, 126, 127, 128; Lewin r. 
Brunetti, Lutw. 896, 899; Carth. 129, (Ch. j. 
176); observed upon in Hoare r. Cazenove, 
16 East, 391, (Chit. j. 874); poet, 347, n. (u). 

( d ) Beawes, pi. 88, 42; Jackson v. Hudson, 
2 Campb. 448, (Chit. j. 799). 

(«) Beawes, pi. 42. 

(/) 1 Pardessus, 474. 

( g ) Beawes, pi. 46. 

(A) Ibid. pi. 27, 86. 


(t) Mitford v. Walcot, 12 Mod. 410; Ld. 
Raym. 575, (Chit. j. 214); et vide Beawes, 
pi. 37; Gregory v. Walcot, Com. 76, (Chit. j. 
214); Pillans v. Van Mierop, 3 Burr. 1672, 
1674, (Chit. j. 372). 

(k) Jackson v. Hudson, 2 Campb. 447; ante, 
883, note (t). 

(/) Beawes, pi. 42; 2 Campb. 448, note. 

( m ) Beawes, pi. 38. see post , 821, (39). 

(n) Mitchel v. Baring, 10 Bar. 8c Cress. 4; 
6 Mood. & M. 381; 4 Car. & P. 35, (Chit. j. 
1454); post, 347, note ( u ). 

( 0 ) Beawes, pi. 39. 


(1) 1 Gazzam v. Armstrong, 3 Dana, 654. }> 
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HI. of said, be preferred (p). The holder, as well as the acceptor supra protest) 
Accept- should always take care to have the bill protested for non-acceptauce before 
Protest!**** l ^ e acceptance for honour is made, as otherwise, it is said, the drawer might 
allege that he did not draw on the person making the acceptance (q); and the 
acceptor supra protest might not be able to recover from the drawer the mo- 
ney he might pay(r). 

sdly, Lia- *It bas been said that acceptance supra protest is as obligatory on the accept- 
ably of or as if no protest had intervened, and that it is immaterial to the holder on 
Acceptor w h ose account the bill ha£ been so excepted (a), from which it might bein- 
*ProU$t. ferred that such an acceptance, like that made by an original drawee, is an 

[ *347] absolute engagement. But this is not so; for an acceptance supra protest is 
in effect only a conditional engagement, and to render such acceptance abso- 
lutely binding, the performance of several acts, as conditions precedent, are 
essential. Such an acceptance is equivalent to saying to the bolder “keep 
this bill, do not return it, and when the time arrives at which it ought to be 
-paid, if it be not paid by the party on whom it was originally drawn, come 
to me and you shall have the money (t).” In order, therefore, to complete 
the liability of the acceptor supra protest , the bill must be duly presented for 
payment, at the time it falls due, to the original drawee, notwithstanding bis 
prior refusal; because, between the time of such refusal and the time when 


( p ) 1 Pardess. 409, 410. 

( q ) Maria*, 8S, 125, 126, 127. 

(r) A person should not accept or pay for 
honour of a party to the bill until a final protest 
of the previous dishonour has been made. Van- 
dewall and Trippher v. Tyrrell, Gdildhall, be- 
fore Lord Tenterden, 23d July, 1827, MS. and 
Mood. & M. 87, (Chit. j. 1352). Assumpsit 
for money paid by plaintiffs for use of defend- 
ant. Defendant, at Jamaica, drew four bills, 
dated 9th September, 1824, for 1500/. on Wil- 
lis and Co. in London, payable nine months af- 
ter sight; they were duly accepted, and became 
duo 30th July, 1825. The acceptors could not 
pay, and the bills were merely noted for non- 
payment, and thereupon the acceptors request- 
ed plaintiffs to pay for honour of the defendant, 
the drawer, which they did on 8th August, 

1825, and notice thereof was given by post to 
defendant at Jamaica; but it appears, by the 
evidence of the notary, that he was not request- 
ed to protest the bill for non-payment till May, 

1826, when he drew up the protest as if it had 
been made before the payment by the plaintiffs. 
Lord Tenterden decided, that such a payment 
could not bind the defendant, or subject him to 
liability to refund, for that it was essential, ac- 
cording to the custom of mercliants, that there 
should be a formal protest for non-payment 
before the payment by a third person supra 
protest; and he therefore directed the plaintiffs 
to be nonsuited. 

See Forbes on Bills, 150; Bcawes Lex Merc, 
tit. Bills, pi. 34, 66; 1 Pardessus, 109; and 
Pnilliet Manual do Droit Frangais, 851. In 
Forbes on Bills, 149, the law is thus laid 
doWn. — “ But as in no case a bill should be ac- 
cepted supra protest for honour, without a pre- 
ceding protest for non-acceptance, against the 
person drawn upon (even when he himself ac- 
cepts supra protest ) , and instruments taken 
and extended upon the acceptance, and time- 
ous advertisement of the whole transaction sent 


to the person or persons for whose hoooar the 
bill is accepted. So before any bill can be law- 
fully paid supra protest for honour, the same 
must be protested for noa-payment against him 
on whom it was drawn; unless the payer jupra 
protest , having formerly accepted, got an an- 
swer from tho party for whose honour the ac- 
ceptance was, approving thereof. And ho who 
pays supra protest iflnst declare, before a pub- 
lic notary, with what quality he pays, and for 
whose honour, and the cause why he does it; 
and the whole must be reduced into a notarial 
act to be extended thereon: and advice of what 
hath past ought to be sent as soon as possible 
to the person or persons for whose honour he 
paid, together with the protest for non-payment, 
and the instrument upon his payment supra 
protest. In a word, whatever caution is ne- 
cessary to be exhibited in honouring of bills, 
protested for non-acceptance, is as needfal in 
paying supra protest. And the same reason* 
tor all these formalities both alike in both cases; 
for if the solemnity of a notarial instrument 
were omitted, any body that hath simply paid 
and retired a bill, might afterwards, at his own 
hand, object what quality he pleases to the great 
prejudice of parties concerned, which the in- 
strument is a check to. And the neglecting to 
send advice might occasion their relief to perish, 
by the breaking of one in the mean time who 
perhaps stands engngod to them in warrandice: 
now he who meddles in another’s matters shook) 
do all things to the best advantage.” See post, 
821, (40). 

(*) Benwes, pi. 35, 45; Mitford r. Walcot, 1 
Ld. Haym. 575; 12 Mod. 410, (Chit. j. 214); 
Gregory r. Walcot, Com. 76, (Chit. j. 214); 
Pillans v. Van Mierop, 3 Burr, 1672, (Chit. j. 
372). 

(/) Per Lord Tenterden, in William* r. 
Germaine, 7 Bar. & Cress. 477; l Man. & 
Rv. 394, (Chit. j. 1356). 
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the bill would fall due, effects may have reached the drawee, out of which he m. or 
might, if the bill were presented again, pay the bill; and the drawer and other Accept- 
parties are entitled to the chance of the benefit to arise from such second de- p Dce aa P n 
mand, or at any rate to the benefit of that evidence which the protest affords, fote,t ‘ 
that the demand had been made duly without effect, as far as such evidence jff? 9 Lia ~ 
may be available to him for the purposes of ulterior resort (u ) . If such *sec- Acceptor 

supra 

When be that is drawn upon dwells not in r 

here the bill is to be paid, yet *■ J 


(u) Per Lord Ellenborough, in Hoare c. 
Cazenove, 16 East, 891, (Chit. j. 874). This 
was an action on a set of foreign bills of ex- 
change, drawn at Hambro’ on Pen and Han- 
bnry in London, at one hundred and thirty days 
after date; the bills were presented to Messrs. 
P. and H. for acceptance and refused, and pro- 
test duly made for non-acceptance; the bills 
were afterwards accepted by the defendant un- 
der protest for the honour of the first indorsers. 
When the bill became due, it was not present- 
ed to the drawees for payment, nor protested 
for non-pavment. The defendant refused to 
pay the bill, in consequence of orders from the 
first indorsers. At the trial, the plaintiff had a 
verdict, subject to the opinion of the court on 
the above case; and after two arguments, and 
time taken to consider, the court were of opin- 
ion, that a presentment to the original drawees 
for payment, and a protest for non-payment by 
them, was essential, as a previous requisite to 
maintaining an action against an acceptor for 
the honour of a first indorser, and ordered the 
postea to the defendants. Lord Ellenborough 
•aid, “ the reason of the thing as well as tne 
strict law of the case, seems to render a second 
resort to the drawee proper, when the unac- 
cepted bill still remains with the holder, for ef- 
fects often reach the drawee, who has refused 
acceptance in the first instance, out of which 
the bill may and would be satisfied, if present- 
ed to him again, when the period of payment 
nad arrived; and the drawer is entitled to the 
chance of the benefit to arise from such second 
demand, or at any rate, to the benefit of that 
evidence which the protest affords; that the de- 
mand has been made duly without effect, as 
far as such evidence may be available to him 
for purposes of ulterior resort.” 

Mitchell v. Baring, 10 Bar. & Cres. 4; Mood 
& M. 881 1 4 Car. & P. 85, (Chit. j. 1454). 

A foreign bill of exchange was drawn by A. un- 
on C. and Co. who resided at Liverpool , in fa- 
vour of L. R. and Co. and by A. indorsed to 
the plaintiffs. The bill was drawn '* sixty days 
after sight pay to L. R. and Co. in London 
&c. It was refused acceptance by the drawee, 
but accepted under protest for honour of the 
payee, by the defendants, as follows: “ Accept- 
ed under protest for hononr of L. R. and Co. 
and will be paid for their account if regularly 
protested and refused when due.” This bill 
was presented for payment at the residence of 
the drawees in Liverpool , and protested at Liv - 
for non-payment, bat it was not present- 
* j or protested in London where 

the drawees bad net any bouse of business ; and 
it was held, that the holders were entitled to 
recover against tho acceptor for honour, and 
that under these circumstances a presentment 
m London and protest there were not necessary. 
But see now 2 & 3 Will 4 ; c. 98, post, 349. 

50 


the same place where r „.^, 

the acceptor is obliged to bring his monies to 
that place where the bill is to be paid. “ The 
possessor of a bill is not obliged to protest 
against an out-dweller [1. e. one who does not 
live at the place where the bill is payable] at 
his house or dwelling, nor to seek him out ^>f 
the city or town where the payment is to be 
made.” Scarlett on Exchanges, p. 160, a. d. 
1684. This scarce book is in the library of the 
British Museum, 4 Car. & P. 89, note (a). 

See further extract, !Q B. & C. 11, note (a). 

Suppose a bill of exchange to be drawn from 
Rouen, and directed thua:-- , *To Mr. William 
P. merchant, Southampton,” but be made pay- 
able thus: — “ Pay this my first bill of exchange 
at the house of Mr. Roger C. in London, to the 
order of Mr. Benjamin L. this bill must be sent 
to Southampton to be accepted, and if accept- 
ance is refused, it may either he protested at 
Southampton for non-acceptance, or sent to 
London, and there be protested for non-accept- 
ance.” But now, when this bill is due, you 
mnst then only endeavour to get payment at 
London, according to the express words and 
tenor of the bill, and if no order bo given at the 
house of Mr. Roger C. in London, for payment, 
or if a particular bouse be not expressed, but 
only the bill is payable in London, if von have 
not your money brought you within the three 
days after the bill is due, you must cause pro- 
test for non-payment to be made in London ac- 
cording to the usual manner.” Marius on Bills 
106, 107; 4 Car. & P. 89, note (b). 

Any third person may accept a bill supra 
protest for honour of the drawer or indorser af- 
ter it hath been protested for non-acceptance 
against the person drown upon. The acceptor 
has, beyond the day in the bill, three day§ al- 
lowed him to make payment, called days of 
grace or favour, or respite-days; upon the last 
of these days of grace the creditor in the bill 
ought to protest it against the acceptor for non- 
payment. In all cases where bills are protest- 
ed for non-acceptance or non-payment, advice 
thereof must be sent by the next post to the 
drawer and indorser. Forbes Inst. 191; 4 Car. 

& P. 89, note (c). 

Roach and others r Ostler, executrix of 
Ostler. Sittings in Guildhall, after Trin. Term. 

8 Geo. 4, K. B. MS.; 1 Man. & Ry. 120, 
(Chit. j. 1359). Acceptors supra protest for 
honour of the payee against the executrix of the 
drawer of a bill of exchange, payuble thirty 
days after sight. The declaration stated the 
drawing of the bill by William Ostler, the tes 
tator, upon one William Ostler, in favour of T. 
Russell, or order, a memorandum, directing 
the bill, in case of need, to the plaintiffs, for 
the honour of T. Russell, the payee, the in- 
dorsements, the presentment to the drawer. 
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Acceptor 

supra 

Protest 


III. Of ond presentment be not regularly made (except in the case presently noticed 

Accept- of a bill made payable at a place not being the residence of the drawee), the 

ance supra ( j rawer anc | indorsers may be discharged of liability, and the acceptor supra 
Protest. j ej | have no recourse against them if he paid the bill, and conse- 

8dly, Liar q uent ly he also would be discharged for want of such protest(r). 
biltty of With respect to the place of presentment for payment, where a bill is 
made payable at a place not being the residence of the drawee, it seems that 
if a foreign bill drawn upon a merchant residing at Liverpool, or other place, 
payable in London, be refused acceptance by the drawee, the customer is to 
make the presentment and protest in London. The bill is put into the hands 
of a notary, and he formerly used to make protest at the Royal Exchange; 
but that custom has become obsolete; the notary now is merely desired by 
the holder to seek payment of the bill, and on a declaration by the latter that 
f *349 1 the * drawee has not remitted any funds, or sent to say where the bill will be 
*■ paid, the notary at once marks it as protested for non-payment. In that 

case 5 it is presumed, that the drawee in Liverpool , to whom the bill has been 
presented for acceptance (who thereby has the means of ascertaining who 
the holder is), is aware of its being due; and it is his duty to transmit the 
funds to the holder, or to communicate to him where the bill will be paid in 
London (x). In Mitchell v . Baring (y), however, where a bill so drawn bad 
been accepted supra protest for the honour of the payee, ij regularly protest - 
td and refused when due, a presentment and protest in Liverpool were held 
sufficient, without any presentment or protest in London. This case, though 
decided upon the peculiar form of the acceptance, and therefore not involv- 
ing the general question as to the usage and custom of merchants, was, nev- 
ertheless, considered as casting a sufficient doubt upon the validity of the pre- 
vious practice to require the interference of the legislature; and, accordingly, 
2 & 8 W. the act of 2 & 3 Will. 4, c. 98, was passed, by which, after reciting that 
4, c. 98. doubts had arisen as to the place in which it was requisite to protest for non- 
Bills of Ex- a ment bi|l s of exchange, which on the presentment for acceptance to the 

S to drawee or drawees should not have been accepted , such bills of exchange fa- 
in ing made payable at a place other than the place mentioned therein to bt the 
^eMhan residence of the drawee or drawees thereof, and that it was expedient to re- 
tbe e Re*i- n move such doubts, it is enacted , “ that from and after the passiug of this act, 


dence of 

lh® Draw- William Ostler, for acceptance, his refusal to 
accept, und the protest for non-acceptance; 
accepted ^ lhe pregentnie „t to the plaintiffs for accept- 
on Present- the accr ptnncc supra protest by them for 

ment, may ^ honour of ,h e payee, the presentment to 
be protest- ^ drawcc> William Ostler, for payment, his 
ed in tnat refugal l0 pay> an< j t h e protest for non-payment; 

i 06 * then the presentment to the plaintiffs, and the 
unless payme nt of the bill and charges by them, of all 
Amount £ ^ liseg the testator, William Ostler, 

paid to the haJ notice$ whereby be became liable, &c. 
Holder. #j^ 0 proo f in support of the declaration wns, 
that the bill wns drawn at Rio de Janeiro, by 
the testator, William Ostler, upon himself in 
London, the dmwer, William Ostler, ond the 
drawee, William Ostler, being the same person; 
that the bill was presented to the drawee, Wil- 
liam Ostler, for acceptance, that acceptance 
was refused, and the bill protested for non-ac- 
ceptance; that the bill was indorsed as stated, 
and then a letter was put in, proved to have 
been written by the drawer to the payee of the 
bill a short time before the bill was presented 
to William Ostler the drawee, for acceptance, 
stating, that be feared the bill would not be 
paid, and requesting the payer to bold it, and 


to prevent its being returned; and that if it 
were returned, it should be paid with all charge*. 
The acceptance by the plaintiffs supra protest , 
and the payment of the bills by them, were al- 
so proved. It was objected for the defendant 
that the above evidence was not sufficient to 
support the declaration, and that the plaintiffs 
were bound to prove presentment to the drawee, 
William Ostler, for payment, and the notice of 
non-payment, an<L the protest as averred in 
the declaration. Lord Tenterden thought the 
evidence sufficient, and the plaintiff had a ver- 
dict, with liberty for the defendant to move to 
enter a nonsuit. 

(r) Id. ibid . 

(x) See the evidence of London merchants 
and notaries in Mitchell v . Baring, Mood. & 
M. 3S1 ; 4C. & P. 35; 10 B. & C. 6, 7. It 
was stated, however, by two notaries from 
Liverpool , that the uniform practice bad been 
in the case of foreign bills drawn en persons in 
Liverpool , payable in London , to present for 
payment at the domicile of the drawee in Liv- 
erpool, and proteat for non-payment there. 

(y) Ante , 347, note (v). 
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all bills of exchange, wherein the drawer or drawers thereof shall have ex- III. Of 
pressed that such bills of exchange are to be payable in any place other than ^e^upra 
the place by him or them therein mentioned to be the residence of the draw- p rote0t# 
ee or drawees thereof, and which shall not, on the presentment for accept- 
ance thereof, be accepted, shall or may be, without further presentment to tiluy of 
the drawee or drawees , protested for non-payment in the place in which such Acceptor 
bills of exchange shall have been by the drawer or drawers expressed to be 
payable , unless the amount owing upon such bills of exchange shall have been 
paid to the holder or holders thereof on the day on which such bills of exchange 
would have become payable had the same been duly accepted” (z). 

But as this act applies only to bills made payable at a place other than the 
residence of the drawee, it should seem that in the case of a bill made pay- 
able at the same place as the residence of the drawee, a second presentment 
to the drawee, in order to charge an acceptor supra protest , will still be 
necessary. Such presentment, when necessary, should, if the bill be paya- 
ble after date , be made upon the day when the bill, according to its date, 
falls due (a). But if the bill be payable after sight , then the presentment 
must be made at the expiration of the time when, with the days of grace, 
the acceptance supra protest would fall due, calculating not from the date of 
the bill, *but from the day of the acceptance, and without regard to the time [*350 ] 
of the presentment to the drawee for acceptance, or his refusal toaccept(6). 

(s) As after a protest for non-acceptance the ance.” Bayley, J. “As to the' delay, it is 
drawer and indorsers are immediately liable to giving time to the drawer, and be cannot take 
be sued, and no farther presentment or pro- advantage of what was for his benefit. He can- 
test for non-payment is necessary to fix them not object that the acceptance supra protest 
with liability, this act seems, in its practical was at an extended time, for he became liable 
utility confined to cases where there bas been to be sued instantly the drawee refused accept- 
an acceptance supra protest , when, in order ance.” Rule refused. 

to complete the liability of the acceptor supra The following is an extract from the report 
protest , it was necessary, in the case recited in of the case in 7 Bar. & Cress. 468. 
the act, to make a second presentment of the Williams e. Germaine, the elder, and Wil- 
bill to the original drawee, (see ante , 347) and liama v. Germaine, the younger. Where a bill 
which in such cases is now dispensed with. of exchange, payable after tight, having been 
(a) Hoare v. Cazenove, 16 East, 391, (Chit presented for acceptance and refused, and duly 
j. 874); ante , 347, note (u) ; and see observa- protested, was eight days afterwards accepted 
tions of Lord Tenterden, in Williams v. Ger- by a third person for the honour of the drawer, 
maine, 7 B. & C. 171, infra . and when at maturity, according to that oc- 

(£) Williams t>. Germaine, MS. 1827; 7 ceptance, was presented for payment both to 
Bar. & Cres. 468; 1 Man. & Ry. 394, (Chit, the drawee and the acceptor for honour ; it was 
j. 1866). A foreign bill, payable thirty days held, in actions against the latter and the draw- 
after sight, was presented to drawee for accept- er, that these presentments for payment were 
ance on the 12th July, and acceptance refused, made at a proper time. But it was held ne- 
No notice was given immediately to drawer, cessary that presentment to the drawee for pay- 
his residence not being known. The bill was ment should be avened in the declaration, and 
accepted by A. B. for the honour of the drawer, for want of such averment judgment was arrest- 
on the 20th July. At the expiration of the thirty $d. Upon the motion for a new trial, 
days and days of grace, the bill was presented Lord Tenterden, C. J. said, ‘ 1 am of opin- 
for payment to the original drawee and to the ion that^ there is not any sufficient ground mor 
acceptor for honour, and not paid, and thereup- the motion sither on behalf of the drawer or the 
on this action was brought against the drawer, acceptor. This was a bill payable thirty days 
and plaintiff obtained a verdict Parke moved after sight. On the 1 2th July it was presented 
for a new trial, on an objection taken at Nisi for acceptance, and that having been refused, 

Prios, that the bill ought to have been present- it was duly protested, but the drawer’s address 
ed for payment to the drawee at the expiration not being known, notice could not be given, 
of thirty days from the \2th July , when it was The bill was then taken to Germaine the elder, 
refused acceptance, and that the delay in pre- and on the 20th of July, he accepted it (or the 
seating until the thirty days and days of grace honour of the drawer; thirty days elapsed, and 
front the date of acceptance supra protest dis- then the usual days of grace having been allow- 
cbarged the drawer. Abbott, C. J. “The ed , it was presented to the original drawees and 
bill must be presented to the original drawee to the acceptor for honour, but both refused 
for payment, but it suffices to make one pre- payment. The first question is, whether the 
ssntroent to him for payment, and that on the drawer is liable under these circumstances ? It 
day the bUl falls due, according to the accept- is not necessary to decide on the effect of anac- 
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III. Of *lt will be seen, however, that bills of the description mentioned in the above 

Accept- statute are to be treated as^due on the day on which they would have be- 

come payable, hitd they been duly accepted, without any distinction as to 
whether payable after date or after sight. 

bUU of a " Besides this presentment for payment to the original drawee (when notd'is- 
Acceptor pensed with under 2 & 3 Will. 4, c. 98), there must be also a formal pro- 
tupra testy stating such presentment, and the neglect or refusal of the original drawee 

Protest. to p fl y( c ); a nd such presentment (d) and protest(e) must be alleged in the 

declaration against the acceptor supra protest , or the judgment will be ar- 


rested. 

It is also requisite, that after presentment to the drawee, and protest for 
non-payment by him, a presentment should be made in due time to the ac- 
ceptor supra protest , or he will be discharged from liability. It would, when 
he lives at a different place from the original drawee, be impracticable to 
make such presentment, and require him to pay supra protest , according to 
. his acceptance, on the same day as that on which the presentment for pay- 
ment to the original drawee is made; and, therefore, by the 6 & 7 Will. 4, 

6 & 7 W. c. 58, intituled “ Jin Act for declaring the Law as to the Day on whichit 
4 » °. 5S * is requisite to present for Payment to the Acceptors or Acceptor supra Protest 
XtiiMe ' or Honour, or to the Referees or Referee in case of Need, Bills of Exchange 

need not 
be present- 
ed to Ac- ceptance for honour where no presentment for ment would be made in his own wrong, and he 
ceptors for payment is made to the drawers. Here pre- would not be entitled to recover over. It seems 
Honour or sentment was made to them at the time when to me, therefore, that the same rule as to proof, 
Referees the bill became due, according to the accept - which prevails in the case of an acceptor for 
till the Day ance for honour , and I think that sufficed, honour, in suing a party for whose honour ho 
following This circumstance distinguishes the present case accepts, must also be observed when the holder 
the Day on from Hoare v. Cazenove. The bill in that case of a bill sues the person so accepting. The re- 
which they was payable at a certain period after date , and suit, as it seems to me, of the decaioa in Hosts 
become no presentment for payment was ever made to r. Cazenove, 16 East, 891, is, that an accept- 
due.{ the drawee; the decision therefore cannot be ance for honour is to be considered not ss abto- 

cited as an authority for saying that a hill should, lutely such, but in the nature of a conditional 
under the circumstances proved in this case, be acceptance. It is equivalent to saying to tbs 
presented for payment to the drawees and to the holder of the bill, 1 keep this bill,* do not return 
acceptor for honour at two different times, it, and when the time arrives at which it ought 
Such a rule might be prejudicial to the accept- to be paid, if it be not paid by the party oo 
or for honour, and in the present case it would whom it was originally drawn, come to me sad 
have compelled the holder to present the bill to you shall have the money.' This appears to 
the drawee eight days before the expiration of me to be a very sensible interpretation of the 
the time allowed to the actual acceptor for pay- nature of acceptances for honour where thepar- 
ment.” ties say nothing upon the subject In an action 

Purke then moved in arrest of judgment be- by the holder against the drawer of the bill, to 
cause there was no averment in the declaration , he sure he has a right to say, * if you keep k 
that the bill was presented for payment to the till its time has run out you ought to have pre- 
original drawee, and referred to Lewin v. Bra- sented it to the person on whom 1 drew it, sad 
netti, Lutw. 896, (Chit. j. 178); and Hoare t?. have seen whether on the presentment be would 
Cazenove, 16 East, 891 ; and a rule nisi was pay, whereas you have forbore to do so, sad 
granted, and afterwards the court arrested the have relied on an acceptance by some person 
judgment. for my. honour, made without my authority.’ 

Lord Tenterden, C. J. “ Whatever is requi- We think that we are bound by authority, and 
aite to enable a person who has accepted a bill 1 am inclined to say by reason, to confirm the 
for the honour of another to call upon that per- decision in Hoare r. Cazenove, consequently, 
too to repay him, and to enable him to recover the rule for arresting the judgment in this esse 
over against such person, may also be reasona- must be made absolute.” 
bly held necessary to enable another party to (c) Mitchel v . Baring, 10 Bar. & Cress. 4; 
recover against such an acceptor for honour. Mood. & M. 381; 4 Car. & P. 35, (Chit, j- 
For if you could recover against an acceptor for 1454); ante , 847, 848. 
honour, by proof of less than will enable him to (d) Williams t>. Germaine, 7 B. & C. 460, 
recover against the party for whom he accepts, ante , 350, note (5). 
there would be an inconsistency, for it might be (e) Id. 472, quoting Lord EHenborougb’s 
said, with some reason, that if the acceptor for observations, and Hoare v. Cazenove, 16 East, 
honour chose to pay, without requiring all the 891 ; Lewin r. Brunotti, Lutw. 896, (Chit. j. 
proof from the holder which would be necessary 178); Pothier Contract ds Change, part i, e. 
for him to recover against the drawer, the pay- 5, a 188. 
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which had been dishonoured ,” after reciting that doubts bad arisen(/) when III. Of 
bills had been protested for want of payment as to the day on which it was Aecept- 
requisite that they should be presented for payment to the acceptors or ac- 
ceptor for honour, or to the referees or referee in case of need, and that it ^ Li&m 
was expedient that such doubts should be removed, it is declared and enacted, tMy of 
“ that it shall not be necessary to present such bills of exchange to such ac- Acceptor 
ceptors or acceptor for honour, or to such referees or referee, until the day p^ tt 
following the day on which such bills of exchange shall become due; and 
that if the place of address on such bill of exchange of such acceptors or ac* 
ceptor for honour, or of such referees or referee, shall be in any city, town 
or place other than in the city, town or place where such bill shall be therein 
made payable, then it shall not be necessary to forward such bill of ex- 
change for presentment for payment to such acceptors or acceptor for 
honour, or referees or referee, until the day following the day on which 
such bill of exchange shall become due.” And by the second section 
it is further enacted and declared, 44 if the day following the day an* ft liefoI- 
which such bill Of exchange shall become due shall happen to be a 
Sunday , Good Friday or Christmas Day , or a day appointed by his Sunday, 
Majesty’s proclamation for solemn fast or of thanksgiving, then it shall not 
be necessary that such bill of exchange shall be presented for payment, or following J 
be forwarded for such presentment for payment, to such acceptors or acceptor inch Sun- 
for honour, or referees or referee, until the day following such Sunday , & c - 

Good Friday , Christmas Day , or solemn fast or day of thanksgiving.” 

If the acceptor supra protest , on such protest for non-payment, *thinks fit [ *352 ] 
to pay pursuant to his* liability created by the acceptance supra protest , then 
complete, he should declare before a notary that he pays supra protesting). 

If such acceptor should refuse to pay, then there must be another formal 
protest, stating the presentment (when necessary, see 2 & 3 Will. 4, c. 98, 
ante , 349) for payment to the drawee, the protest for his non-payment, the 
presentment of the bill and acceptance to the acceptor supra protest , and de- 
mand of payment of him, and the protest for his non-payment (A); and notice 
thereof must be forthwith forwarded to the drawer and indorsers (i). 

If the acceptance were for the honour of the bill, or of the drawer, the 
acceptor is liable to all the indorsees, as well as to the holder; if in honour 
of a particular indorser, then to all subsequent indorsees (fc). 

A person accepting a bill supra protest , either for the honour of a drawer of 
or of an indorser, although without his order or knowledge, has, as it is said, Accepts 
bis redress and remedy against such person, and to all other persons who are supra 
liable to that person, who must indemnify him from any damage he may have ProU * u 
sustained the same as if he had acted entirely by his direction(Z). He who 
accepts a bill in honour of the drawer only has no remedy against any of the 
indorsers, because he accepts merely on the behalf of the drawer; but the 
acceptor for the honour of the drawer of a bill already accepted by the draw- 
ee, but protested by the holder for better security, may, when he has paid the 
bill, sue the drawer or drawee, though in the case of a bankruptcy of these 
parties, if the first acceptance were for the accommodation of the drawer, a 
court of equity will compel the acceptor supra protest first to resort to die 
drawer’s estate (m). 


(/) See Williams v. Germaine, 7 B. & C. 
468, 478, 474; ante, 860, note (6). 

(g) At to which, tee post , Ch. X. s. ii. 

(A) Ante, 847. 

(♦) Ante , 851. 


{k) Ante , 844. 

[l) Beawee, pi. 47; Smith v. Niseen, 1 T. 
R. 269, (Chit, y 486); et vide post. Of pay- 
ment supra Protest . 

(m) Ex pane Wackerbath, 5 Vee. 574, 
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III. Of 
Accept- 
ance supra 
Protest 

4thly, 
Right of 
Acceptor 
tupra 
Protest. 


An acceptor for tbe honour of an indorser has no claim upon any party to 
the bill subsequent to him for whose honour he accepted; but tbe indorser, 
for whose honour he accepted, and all the prior parties, the drawer included, 
are obliged to make satisfaction to the acceptor (n) . See further , post, Chap- 
ter X. Section II. As to Payment supra Protest(l). 


(Chit. j. 627). Tbe acceptor of a bill having 
become bankrupt, and tbe holders having pro- 
tested it for better security, Christian and Bow- 
en accepted it for tbe honour of tbe drawers, 
and having paid it, now claimed to be entitled 
to dividends under tbe bankrupt's estate. The 
Chancellor said, he had spoken to persons in 
trade upon the subject, and the result was, that 
tbe person accepting for tbe honour of the draw- 


er bad a right to come upon tbe acceptor. He 
■aid, however, that the justice of tbe case re- 
quired that they should go in the first piece 
against the drawer, if tbe acceptor bad no ef- 
fects, and directed an inquiry to be made, 
whether the original acceptor, or Christian and 
Bowen, had effects of the drawer in hand. 

(n) Beawes, pi. 85, 44, 449; Poth. pi. US; 
Molloy, B. 2, c. 10, s, 24. 


(t) When a bill of exchange is protested for non-acceptance, and afterwards is taken up and 
paid for the honor of an indorser, it has been held that the holder is still bound to cause the bill 
to be protested for non-acceptance and non-payment, and to give regular notice to the antecedent 
parties in the same manner as if the bill had not been taken up. ft is material however to ob- 
serve that this doctrine was delivered in a case where the action was brought by the indorser for 
whose honor the bill had been paid, against a prior indorser, and that the neglect to make the 
protest and give notice, was on the part of tbe persons who had taken up the bill for his honor. 
Lenox v. Leverett, 10 Mass. Rep. 1. 
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I. Op Presentment for Payment. j. ofPre- 

•entment 

We have seen that the contract of an acceptor and of the maker of a note, 
is, that it shall be paid on presentment; and the contract of an indorser is, men * 
that it shall be paid if duly presented, and that if not, then he will pay it if 1#t * When 
he hare due notice of the dishonour. Hence a presentment for payment is a nece#,v y* 
condition precedent [a) ( 1). In general, a creditor may sue his debtor with- 
out any previous demand, but in the case of a negotiable bill it should seem 
to be otherwise, and the party entitled to it cannot, by the custom of mer- 
chants, insist upon payment even by the acceptor, without producing and 
presenting the bill to him, and offering to deliver it up, which is one reasou 
why at law a party cannot recover against the acceptor of a lost bill(fc) . 

There is, however, a material difference between the liability of the ac- 
ceptor of a bill and maker of a note, and that of the drawer and indorsers: 

(а) 1 Parties*. 425, 426. argument in Wegereloffe r. Keene, 1 Stra. 222, 

(б) Per Lord Tenterden, in Hansard v. Ro- (Chit. j. 244), post. But see Rumball v. Ball, 

binson, 7 Bar. & C. 90; 9 Dow. & Ry. 860, 10 Mod. 88, (Chit. j. 281); post , 859, 860. 

(Chit. j. 1340); ante, 226, note (a); and see 


(1) { A condition precedent to the liability of the indorser, but not to the liability of the mak- 
er or acceptor. Thus, in an action by the payee of a bill of exchange against the acceptor , where 
the bill is drawn payable at a particular place, it is not necessary for the plaintiff to aver or prove 
a demand of payment at the time and place appointed; but the defendant, if he means to avail 
himself of the want of such demand must plead that bo was ready at the time and place appoint- 
ed to pay, but the plaintiff did not come there, &c. ; which defence goes only to damages and 
costs, but not to the cause of action. Wolcott v . Van Soutwood, 17 John. 248; Caldwell v. 
Cassidy, BCowen, 271; Bond v. Storrs, 13 Conn. Rep. 412; Eldredv. Hawes, 4 id. 465; Conn 
v. Gano, I Ham. 486; United States v. Smith, 11 Wheat. 171; Wallace v . McConnell, 18 
Peters, 136. Bat see Hamier et al. \v. Johnson, 15 Louis. Rep. 242; Mellon v. Crogb&n, 8 
Martins Rep. (N. 8.) 423, contra. 
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I. Of Pr«- 
•entmeot 
for Pay- 
ment 

1st When 
necessary. 

L *354 ] 


for with respect to the first, though some presentment before action brought 
may be essential, he is not discharged by any delay short of the Statute of 
Limitatipns(c). Whereas, with respect to the drawer and indorsers of a 
bill, or indorsers of a note, they are discharged from all liability, unless the 
bill or note be properly presented on the very day it ought to be. 

. It would be extremely prejudicial to commerce, if the holder of a bill or 
note were suffered to give longer credit to the drawee than the *instrutnem 
directs, and afterwards, in default of payment by the drawee, to resort to the 
drawer or indorsers, at a time when perhaps the accounts between them and 
the persons liable to them may have been adjusted, or those persons may 
have become insolvent (d ) ; and the common law detests negligence and lach- 
es(e). On this principle, it is settled, that the holder must present a bill, 
check, or note, to the drawee of the former, or maker of the latter, for pay- 
ment at the time when due, when a time of payment is specified; and, when 
no time is expressed, within a reasonable period after receipt of tbe bill(/); 
and that if he neglect to do so, he shall not afterwards be allowed to re- 
sort to the drawer or indorsers, whose implied contracts were only to pay in 
default of the drawee, when the bill is at maturity, and on condition of hav- 
ing due notice of the dishonour, and who are always presumed to have sus- 
tained damage by the holder’s laches(g)(l). An acceptor supra protest , 


\ 

(c) Dingwall v . Dunster, Doagl. 247, (Chit, 
j. 401; Anderson r. Cleveland, 1 Esp. Digest, 
48, (Chit. j. 409); post, 360, note (*). 

( d ) Allen v. Dockwra, l Salk. 127, (Chit. j. 
206); Collins v. Butler, Stra, 1807, (Chit. j. 
285); Bui. N. P. 470; 2 Bla Com. 476. 

(«) Per curiam , in Chamberlyn r. Delarive, 


2 Will. 354; (Chit. j. 377). 

(/) Poth. pi. 129; Cowley r. Dunlop, 7 T. 
R. 581, 682, (Chit. j. 598). 

(g) Heylyn v . Adamson, 2 Burr. 669, (Chit 
j. 439); Cowley r. Dunlop, 7 T. R. 581, 592. 
acc., (Chit j. 698); Cooper r. Le Blanc, R. 
T. Hardw. 295, (Chit. j. 291); umb. contr «. 


(1) The drawer of a bill, and the indorser of a note, are responsible only after a default of the 
acceptor or maker; and the holder must first demand payment of him, or use due diligence to 
demand it before he can resort to the drawer or indorser. Munroe r. Easton, 2 John. Cas- 75- 
Berry v. Robinson, 9 John. Rep. 121. Griffin t>. Goff, 12 John. Rep. 423. May v. Coffin, 4 
Maas. Rep. 341. Aubin v. Lazarus, 2 M’Cord, 134. Butler v. Denham, Id 350. And if an 
indorser of a bill on its becoming due pay the amount to the indorsee, the latter never having de- 
manded payment of the acceptor, he cannot recover the amount from the drawer. Monroe v. 
Easton, 2 John. Cas. 75. It is no excuse for not demanding payment of the drawee, that the 
drawer haa no funds in the hands of the drawee. Cruger e. Armstrong, 3 John. Cas. 5. Notice 
to an indorser prior to a demand upon the acceptor of a bill, or maker of a note, is a mere nullity 
Jackson v. Richards, 2 Caines* Rep. 343. Griffin o. Goff. And in respect to the necessity oft 
demand, there is no difference whether the note or bill be indorsed before, or after, it became 
due. Berry v. Robinson. Course & M’Farlane v. Shackleford, 2 Nott & M’Cord, 283. Poole 
v. Tolleson, 1 M’Cord, 199. Stockman v. Riley, 2 M’Cord, 898: 

But the want of a demand will be excused when the acceptor has absconded, or cannot he 
found. Putnam v. Sullivan, 4 Maas. Rep. 45. Widgery r. Monroe, 6 Maas. Rep. 449. Stewart 
v. Eden, 2 Caines’ Rep. 121. Gillespie v. M’Hannahan, 4 M’Cord, 508. } Gist r. Ly- 
brand, Ohio Rep. Cond. 591. And such fact may be given in evidence under the common aver- 
ment that the note was duly presented, and refused payment. Stewart v. Eden, 2 Cainee’ Rep. 
121. Saunderaon r. Judge, 2 H. Bl. 510, contra. Blakely r. Grant, 6 Mass. Rep. 886. But 
an averment in such case that the holder had used due diligence, but could not find the acceptor, 
would seem to be more correct. Blakely c. Grant. 

So where the maker is a seaman, without any domicil in the State, who goes on a voyage about 
the time the note falls due, no demand on him is necessary to charge the indorser. Barrett t. 
Wills, 4 Leigh’s Rep. 114. { But where the maker is absent on & voyage at sea, having a dom- 

icil within the state, payment must be demanded there. Dennie v. Walker, 7 N. Harop. 199. ^ 

Note. If a notary go to the maker’s bouse to demand payment, and find it shut up, and that 
he is out of town, this is a sufficient demand. Ogden v. Cowley, 2 John. Rep. 270. Analqgow 
to this is the decision in the case of Williams v. Bank of the U. S., 2 Peters, 100. See Galpmr. 
Hard, 3 M’Cord, 894. 

Not only must a demand be made upon the drawee, but it must be made within a reasonable 
time, otherwise the drawer will be discharged, especially if prejudiced by the neglect There- 
fore where a creditor received an order from his debtor on a third person, on the 9th of Decem- 
ber, which tbe drawee agreed to pay in ten or fifteen days, and the order waa not presented un- 
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we have seen, is also within this ruIe(A). And whenever it is incumbent on I. Of Pro- 
the holder to present a bill or note for payment at a precise time, and he j^ r n ^ ent 
neglect to do so, he will lose his remedy as wejl upon the bill, as upon the meat?*" 
consideration or debt in respect of which it was given or iransferred(t). It 
appears that a distinction was formerly taken between a bill of exchange giv- 
en in payment of a precedent debt, and one given for a debt contracted at the 
time the bill was given; in the latter case, it was always holden, that the person 
who received it must have used due diligence to obtain the money from the 
drawee, and that in default of his so doing, he could not support any action 
against the party from whom he received it; but, in the former case, the bill 
was not considered as payment, unless the money were actually paid by the 
drawee, although the holder might have neglected to present it for payment, 
or to give notice of non-payment: and the holder, though he could not sue 
on the bill, might maintain an action for the consideration on which it was 
given(fc). This distinction, founded it is presumed, on the principle that a 

(h) Ante, 347, 848. laches there laid down are applicable to a neg- 

(t) Ca midge r. AJIenby, 6 Bar. & C. 373; lect duly to present for payment. 

9 Dow. & Ry. 391, (Chit. j. 1319); Bridges (k) Clerk v. Mundall, 12 Mod. 203; 1 Salk. 
v. Berry, 3 Taunt. 130, (Chit. j. 804); post , 124, (Chit. j. 181, 206); Anon. 12 Mod. 408, 

Ch. X. s. i. When Notice of Non-payment (Chit. j. 215); Anon. Holt, 2.99, (Chit j. 214); 
necessary . In general, the consequences of Trials per Pais, 499; Kyd. 171. 


til the March following, or afterwards, when the drawee had become insolvent, and the drawer 
was held discharged. Brower v. Jones, 3 John. Rep. 230; and see Cruger r. Armstrong, 3 John. 

Css. 5, and Conroy v. Warren, 8 John. Cas. 259. Stothart r. Lewi*, Overt. Rep. 215. If at 
the time of the note’s falling due, the holder is at a place distant from the place of abode of the 
maker, a reasonable time will be allowed to make the demand. Thus, where at the maturity of 
the bill, the holder was at 200 miles distance from the maker’s place of abode, a demand six 
days after wns held to be within reasonable time: but a demand thirty days after was held un- 
reasonable. Freeman v. Boynton, 7 Mass. Rep 483. 

In order to make a demand good, it is necessary that the party making it should have a writ- 
ten or verbal authority from the holder; and should have with him the note itself, for the debtor 
has a right, upon payment, to receive and cancel it. But see Gallagher v. Roberts, 2 Farif. 

489, where it was held that a demand upon the maker by the cashier of the bank in which the 
note was left for collection was sufficient, although he had not the note with him — all the parties 
residing in the town where the bank was situated. Freeman r. Boynton. Eastman v. Potter, 

4 Vermont Rep. 313. <{ Farmer’s Bank v. Duvall, 7 Gill & John. 78. ^ 

If the maker of a note be alive at the time of its fulling due, his insolvency does not absolve 
the holder from showing that he has used due diligence to obtain the amount duo. Clair r. Barr, 

2 Marsh, 256. 

In an action upon a guaranty of the solvency of the maker of a note, indorsed on the back 
thereof, a demand of the maker, and notice of non-payment to the guarantor, are not necessary 
to charge the guarantor, the promise is absolute. Bell ©. Johnson & ah, 4 Yerger’s Rep. 194. 

^ Bayley v . Hazard, 3 Idem, 487; Foster v. Barney, 3 Verm. 60. ^ 

Where a bill of exchange indorsed in blank by the payees, but made payable to a particular 
person by. the last indorsement, was presented to the drawee for payment, by the last indorser, 
who was in possession of the bill bona fide , the charge wes held sufficient to charge the preceding 
indorsers. Bachelor r. Priest, 12 Pick. Rep. 399. 

Though the payee of a promissory note indorsed it merely to give it currency, knowing at tha 
same time, the insolvency of the maker, this, it seems, does not excuse the want of a demand, 
and notice to the indorser. Groton r. Dalhiem, 6 Greenleaf ’s Rep. 476. 

To support an action against the drawers of a bill of exchange, dishonoured by the drawees, 
but accepted by third persons supra protest for the honor of the drawers, payment must he de- 
manded of the drawees, and notice of non-payment given. Scofield v. Bayard, 8 Wend. Rep. 
488. 

A. being indebted to B., passed to the latter in payment, the note of C., payable to A., or 
bearer, at a future day, and indorsed by A. Before the note became due, C. failed, and there- 
upon A. told B., he should have no trouble about it, and that the note should be paid. It was 
held, that B. might maintain an action against A. upon the note, ns upon an order not accepted, 
without showing that payment had been demanded of C. Whitney r. Abbott, 5 N. llamp. Rep. 
878. 

4 And see Elting v. Shook, 2 Hall, 459. Tiekner ©.Roberts, 11 Curry’s l*ouis. Rep. 14. 
And when there is no proof of a demand, the court cannot presume one. The onus probandi 
lies on the plaintiff. Ibid. \ 
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I. Of Pre* bill delivered in consideration of a precedent debt could only be understood 
■entment ^ a collateral security, which the assignee might waive, does not any longer 
exist; and in all cases a regular presentment must be made, or the parties 
will be discharged ( l ) . 

in. When i t h as been holden that even the known bankruptcy (m) or # insolven- 
cy(n)(l) of the acceptor of a bill, or maker of a note, however notorious, 

L J will not excuse the neglect to make due presentment, or to give due notice 
of the dishonour. And although the drawee of a bill, or maker of a note, be- 
ing bankers, may have shut up and abandoned their shop, yet a presentment 
there, or to them in person, must be made; and it will not suffice to allege 
in a declaration, or to prove, that they became insolvent, and ceased and 
wholly declined and refused to pay at their bank any notes then payable(p). 

(/) Ante, 825, 326. Bui. Ni, Pri. 182; declared as holder of a promissory note, nude 
Smith v. Wilton, Andr. 187, (Chit. j. 285, by defendants on 2d January, 1809, it the 
286). It seems to have been apprehended Workington Bank, Cumberland, whereby de- 
(Kyd, 172), that the statute 3 & 4 Anne, c. 9, fend ants promised on demand to pay R. W. or 
s. 7, put an end to this distinction ; but the clause bearer there , five guineas, value received. The 
referred to in support of that opinion relates declaration averred, that after the making of 
only to each bills as are alluded to in the 4th the note the defendants became insolvent, asd 
section of the act, namely, bills made payable then and from thenceforth, until and at the 
after date, and expressed to have been given time of exhibiting of the bill aforesaid, cessed 
for value received ; and the 7th danse also and wholly declined and refused to pay at the 
takes away the cumulative remedy given by the Workington Bank aforesaid the sum or sums of 
9 & 10 Will. 8, c. 17, and 3 & 4 Ann. c. 9. money specified in any note or notes issued by 
It is therefore probable that this alteration is them from such hank. Ld. EUenborougb* C. 
rather to be ascribed to the change of opinion J. observed, '* that the mere allegation of in- 
in our courts of justice. In Camidge v. Allen- solvency, as an excuse for not presenting the 
by, 6 Bar. & C. 373, post, 356, note (#), bow- notes for payment at the place, woold be imper- 
ever, Mr. Justice Bayley appears to have ad- tinent; hot, in this case, the allegation, the troth 
verted to the same distinction. of which, as reported by the learned judge, was 

(m) Russell v. Langstaffe, Dougl. 515, left to the jury, and found by them, went fsr- 
(Cnit. j. 415). Per Lord Mansfield, “ because tber, that the defendants had ceased sod wholly 
many means may remain of obtaining payment declined and refused payment of any of their 
by the assistance of friends or otherwise;'* and notes at the place. How then can the question 
per Lord EUenborougb, in Warrington v. Fur- arise ? The shutting up of the house might be 
bar, 8 Enel, 245, (Chit j. 733) ; and see ante , considered as a refusal to pay the notes there; 
888; and per Eyre, C. J. in Nicholson r. Gouth- and as it is not disputed that the banking shop 
it, 2 lien. Bla. 609, (Chit j. 556) . “ It sonnds was shut up, and that any demand of payment 

harsh that a known bankruptcy should not be which could have been made there would have 
equivalent to a demand or notice, but the rule been wholly inaudible, that is substantially a 
is too strong to be dispensed with.” And see refusal to pay their notes to all the world." 
Ex parte Johnston, 1 Mont & Ayr. 622; 3 But afterwards, open a writ of error intbeEi- 
Dea. & Chit. 438, S. C. As to bow notice of chequer Chamber, the judgment of the K. B wm 
dishonour should be given in case of bankrupt- overruled; and Macdonald, C. B. said, “ This » 
cy of the drawer or indorser, see ante , 339, extremely simple; it depends entirely on the 
and post , Ch. X. s. i. force and effect of an allegation in the declan- 

(n) Per Lord Ellenborongh, in Esdsile r. tioo, which, it is said, dispenses with the ne- 
Sowerby, II East, 117, (Chit j. 767; Bowes cessity of presenting the notes in question. It 
v. Howe, 5 Taunt 30; 16 East, 116, 8. C.; is clear that a demand at the place is necems- 
infra , Ex parte Bignold, 2 Mont. & Ayr. 633; ry, unless it is dispensed with. The question 
1 Dea. 712, 8. C. In the latter case an offer then is, whether this allegation that the plain- 
of composition by the acceptor, not acceded to, tifTs in error ceased and wholly declined tad 
accompanied with a declaration, in the presence refused to pay at the Workington Bank any 
of the drawer and holder, that be, the acceptor, notes issued by them from such bank, carries 
had not and should not provide for the bill, was the matter further than a mere allegation of in- 
beld not sufficient to dispense with presentment solvency ; and as it is not alleged that thiadecla- 
aod notice of dishonour. ration, that they would pay none of their notes, 

(p) Howe v. Bowes and others, 16 East, was made to the plaintiff below, it is merely 
112; 1 Maule &. S. 555, (Chit j. 864, 892). this, that they generally declared they neither 
Judgment of K. B. reversed on error in Ex- could nor would pay any of their notes; th» 
chequer Chamber, 5 Taunt. 30. The plaintiff allegation does not appear to the judges to be 


(1) 1 Atwood v. Haseldon, 2 Bai. 457; Johnson o, Hartle, 1 Idem, 482; Holland v. Turner, 
10 Con. 308; Jervey r. Wilber, l Bai. 453. Contra . Clark v. Minton's Adm’x., 2 Brev. 
185. )> 
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Al least, in case of a bankruptcy, or general stoppage of country bankers, I. Of Pre- 
a notice thereof, if a formal presentment be not made, must be immediately j^ l ® ent 
given to the parties who transferred their notes (q); and even where such wenu*~ 
country notes have been transferred, after the maker has actually stopped Wh 
payment, by a party ignorant of that fact, they must be presented for pay- nectary” 
ment in due time, and due notice of the dishonour given(r); and therefore 
where a party received in payment for goods sold a country bank note, after 
the bank had stopped payment, but of which neither be nor the person from 
whom he received it was then aware, he must, nevertheless, present it for 
payment, or put it in a course of negotiation on the day after he received it, 
and give due notice of the dishonour, or he will lose all remedy against the 
party # from whom he received it($). But it should seem, that if in due ( # 356 ] 


sufficient to enable the plaintiff below to main- indeed he could show fraud or knowledge of the 


tain his action, therefore judgment must be for 
the plaintiffs in error.** And see Cu midge r. 
Allenby, 6 B. & Cres. 373, post, 866, note (#); 
and Henderson v. Appleton, post, 366, note (/). 

(q) Ca midge v. Allenby, 6 B. & C. 873; 9 
Dow. & Ry. 391, (Chit. j. 1319); post, 366, 
note (s ). 

(r) Id. ibid. 

( t ) Ca midge v. Allenby, 6 B. & C. 373; 9 
Dow. & Ry. 891, (Chit, j 1319). In an ac- 
tion for the price of goods, it appeared that the 
same were sold at York on Saturday, the 10th 
of December, 1825, and on the same day, at 
three o’clock in the afternoon, the vendee de- 
livered to the vendor, as and for the payment 
of the price, certain promissory notes of the 
bank of D. and Co. at Huddersfield, payable on 
demand to beurer. D. and Co. stopped pay- 
ment on the same day at eleven o'clock in the 
morning, and never afterwards resumed their 
payments; but neither of the parties knew of 
the stoppage, or of the insolvency of D. and Co. 
The vendor never circulated the notes, or pre- 
sented them to the bankers for payment; but 
on Saturday, the 17th December, he required 
the vendee to take back the notes, and to pay 
him the amount, which the latter refused. Held, 
under these circumstances, that the vendor of 
the goods was guilty of laches, and had there- 
by made the notes his own; and, consequent- 
ly that they operated as a satisfaction of the 

Per Bayley, J. ** I think that the defendant, 
in this case, is entitled to the judgment of the 
court One short observation disposes of War- 
rington r. Furbor, 8 East, 242; and Swinyard 
v. Bowes, 6 Maule & S. 62; the authorities 
cited to shew that it was not necessary in this 
case to prove presentment for payment. In 
those cases the person insisting on the want of 
presentment was not a party to the bill; but 
here the defendant was a party to the notes; 
for they were payable to the bearer on demand, 
and he was the holder of them: and when such 
notes ore passed from hand to hand, the per- 
son taking them must trace his right through 
the former holder. If the notes bad been given 
to the plaintiff at the time when the corn was 
sold, he could have had oo remedy upon them 
against the defendant The plaintiff* might have 
insisted upon payment in money. But if he 
consented to receive the notes as money , they 
would have been taken by him at his peril. If 


maker’s insolvency in the payer, than it would 
be wholly immaterial, whether they were taken 
at the time of sale or afterward^ Here the 
notes were given to him in payment subsequent- 
ly, and the question is, whether they operate 
as a discharge of the debt due to the plaintiff in 
respect of the corn. The rule as to all negotia- 
ble instruments is, that if they are taken in pay- 
ment of a pre-existing debt, they operate as a 
discharge of that debt, unless the party who holds 
the instrument does all that the law requires to 
be done, in order to obtain payment of them. 
Then the question is, what it was the duty of the 
plaintiff to do in order to obtain payment of these 
notes ? They were intended for circulation. But 
I think that he was not bound immediately to cir- 
culate them, or to send them into the bank for 
payment, but he was bound , within a reasonable 
time after he had received them , cither to circu- 
late them or to present them for payment. Now 
here it is conceded, that if there had not been 
any insolvency of the bankers, the notes should 
have been circulated or presented for payment 
on the Monday. It is clear that the plaintiff ou 
that day might have had knowledge that the 
bankers had stopped payment, aod having that 
knowledge, if presentment was unnecessary, he 
had then another duty to perform. In conse- 
quence of the negotiable nature of the instrn- 
ments, it became his duty to %ive notice to the 
party who paid him the notes, that the bankers 
had become insolvent, and that be the plaintiff 
would resort to the defendant for payment of the 
notes; and it would then have been for the de- 
fendant to consider whether be could transfer 
the loss to any other person; for, unless be had 
been guilty of negligence, he might perhaps have 
resorted to the person who paid hirn the notes. 
That party would, however, be discharged if 
he received no notice of non-payment , or of 
the insolvency of the bankers till a week after 
he had puid them to the defendant The neg- 
lect, therefore, on the part of the plaintiff to 
give to the defendant notice of the insolvency of 
the baokeru, may have been prejudicial to the 
defendant. The law requires that the party, 
on whom the loss is to be thrown, should have 
notice of non-payment, in order to enable him 
to exercise his judgment whether he will take 
legal measures against other parties to the bill 
or note. Now here, if the notes had been re- 
turned on the Tuesday to the defendant, lie 
might have taken steps against the bankers; 
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time the party receiving such notes, on hearing of the stoppage of the batik, 
should offer to return them, the necessity for presenting them would be 
thereby dispensed with(f). 

*So the death of the drawee of a bill, or maker of a note, will not excuse 
the neglect to make due presentment to his personal representative, whether 
executor or administrator, and if there be neither, then at the house of the 
deceased(v)(l). 


and he had a right to exercise his judgment 
whether he would do so or not, although they 
had stopped, or he might have had a remedy 
against the person who had paid him the notes. 
It may be hard, in some cases, that the entire 
loss should fall upon any one individual, but it 
is a general rule applicable to negotiable instru- 
ments, and not to be relaxed in particular in- 
stances, that the holder of such an instrument 
it to present promptly , or to communicate 
vrithoud delay notice of non-payment % or of the 
insolvency of the acceptor of a bill, or the mak- 
er of a note; for a party is not only entitled to 
knowledge of insolvency, but to notice, that in 
consequence of such insolvency he will be call- 
ed upon to pay the amount of the bill or note. 
The case of Beccling v. Gower, Holt, C. N. P. 
315, is an answer to the whole of the argument 
for the plaintiff, founded upon the fact, that the 
notes were paid away after the bank had stop- 
ped. For these reasons, I am of opinion that 
the plaintiff is not entitled to recover, and that 
a judgment of nonsuit ought to be entered.” 

(/) Henderson v. Appleton, tried in the 
Court of Pleas, at Durham. Upon a motion 
for a new trial, argued before Bayley, J. and 
Hullock, J. at Chambers, Serjeants* Inn, 
23d July, 1827. Assumpsit for goods sold. 
Plaintiff sold goods to defendant at Delling- 
ton market, on Monday, 12th December, and 
on account of the alarm respecting bankers, it 
was agreed that the payment should not be 
made till the Monday following, the 19th De- 
cember, when the parlies again met at Delling- 
ton market, and defendant offered several 
country notes, and offered plaintiff the choice, 
and he selected and took two 5/. notes of 
Hutchinson's Stockton Bank, and in the even- 
ing went home to Husworth. By the course of 
the post, the notes could not have been present- 
ed at the bat*k at Stockton till Wednesday, the 
21st December. It was proved that the bank 
paid all day on Saturday, the 17th December, 
but did not pay on Monday or afterwards, and 
refused to pay any notes after Saturday. On 
Wednesday, the 21st, the plaintiff met the de- 
fendant at Stockton, and offered to return or 
exchange the same with the defendant , but he 
refused , saying , that the bank was going 
( meaning paying) on Tuesday. Verdict for 
plaintiff. Cresswell, for the defendant, on mo- 
tion for a new trial, contended that Howe and 
Bowes, 5 Taunt 30, ante , 355, note (p) , es- 
tablishes the obligation in all cases to present 
for payment, and referred to Camidge and Al- 
lenby, 6 Bar. & Cres. 382, o;i/e, 35(>, note (*), 
in which it was held, that though the defend- 
ant delivered the notes to the plaintiff after the 
bank stopped payment, yet, inasmuch as the 


plaintiff kept the notes a week, after knowledge 
of the failure of the bank, without offering them 
to the defendant, or giving him notice, he had 
made the notes his own; and Cresswell relied 
also on the words of the statute of Anne, and 
on the general rale requiring the due present- 
ment of a bill, although the acceptor has noto- 
riously become bankrupt. Chitty, contra , re- 
lied on Howe and Bowes, 16 East, 112; Ow- 
enson and Morse, 7 T. R. 64, and Ex parte 
Blackburne, 10 Vcs. 206; and insisted, that as 
the defendant had himself delivered the notes 
to the plaintiff at a time when the bank had al- 
ready stopped payment, he had broken the im- 
plied warranty, that the notes, at the time of 
delivery to the plaintiff, were capable of pro- 
ducing the money, and that at least the defend- 
ant's subsequent conversation dispensed with 
the necessity for a formal presentment. Bay- 
ley, J. said, be believed the ground of the de- 
cision in Camidge and AUenby was, that the 
notes should be deemed a payment, unless re- 
turned in a reasonable time; and that the plain- 
tiff, by keeping the notes a week after he beard 
of the stoppage, without notice to the defend- 
ant, had precluded himself from recovery; but 
that here the plaintiff had offered to return , 
and the defendant had refused to take back 
the note , and therefore plaintiff was entitled to 
recover; and Hullock, B. concurring, the rule 
for a new trial was discharged. Confirmed in 
Rogers v. Langford, 1 C. & M. 637. In that 
case it appeared, that on Wednesday the 23d 
November A. bought goods from B. which he 
paid for in country bank notes. On Monday 
the 2Stb B. requested A *s servant as a favour 
to exchange the notes for money, which he ac- 
cordingly did. On the same day the bank stop- 
ped payment. A. beard of it on Tuesday, and 
on YVedncsday wrote to B. informing him of the 
failure of the bank and desiring him to exchange 
the notes; but the notes were not produced or 
tendered to B. until long afterwards , nor 
were they ever presented at the bank. In an 
action brought by A. against B. to recover the 
value of the notes it was held that A. was not 
entitled to recover. Per Bayley, B. “ I think 
the notes ought to have been either presented 
by the holder to the bank for payment, or else 
to have been returned without delay to the de- 
fendant, so as to give him an opportunity of 
getting payment for them, or of making the 
best of them.'* 

(u) Molloy, b. 2, c. 10, s. 34. If a bill be 
accepted, and the party die, yet there must be 
a demand made on his executors or adminis- 
trators, and, in default of payment, a protest 
must be made. See post , Ch. X. s. i. To 
whom Notice of Dishonour to be given. 


(1) ^ Landry r. Stansburv, 10 Louis. Rep. 484. ^ 
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If the holder of a bill at the time it becomes due be dead, it is said that I. Of Pre- 
his executor, although he have not proved the will, must present it to the J^ r Dl ^ | enl 
drawee(x). If the drawee has gone abroad, leaving an agent in England, 
with power to accept bills, who accepts one for him, the bill wlieu due 
roust be presented to the agent for payment, if the drawee continue ab- 1§t » Wben 
sent(y). When a bill, transferable only by indorsement, is delivered to a aecemar y t 
person without being indorsed, he should nevertheless present the bill for 
payment to the accentor, and offer an indemnity to him; and if the acceptor 
then refuse to pay, the bill should be protested for non-payment, and due no- 
tice given (z). If a bill, draft, or note, be given, which ought to be, but is 
not stamped, we have seen it is not necessary to present it for payment(a); 
but the # insufficiency of the bill, in other respects, will constitute no excuse [ *358 ] 
for the non-presentment (b). 

The delay, or omission , to make a presentment, may, however, as far as 
respects the drawer's liability, be excused by the drawer’s not having had 
any right to draw; as where the drawee had not any effects of the drawer in 
his bands from the lime of drawing the bill to the time when it became due(c) 

(1). And where a bill drawn on Leghorn was not presented in due time, 
owing to the political state of the country at that time, which 4 rendered it im- 
possible to present it, it was holden, that it being afterwards presented for 
payment as soon as practicable, and refused, the holder might recover, and 
evideace of this impossibility of presenting the bill at the time of maturity 
might be given, under the usual averment that the bill was duly presented (d ) . 

And if a bill be taken under an extent, before it is due, and the party hold- 
ing it on behalf of the crown neglect to present it for payment in due time, the 
drawer and indorsers will continue liable, because no laches are imputable to 
the crown («). 

So the consequences of the neglect to present may be waived by a payment 
of part(/), or by a promise to pay made after full notice of the default^), 
and indeed by the same circumstances, which will do away the effect of a 
neglect to present for acceptance, or to give notice of the refusal (A) (2) or 


(x) Poth. pi. 146; Molloy, b. 2, c. 10, pi. 
24; Mar 184, 185. 

(y) Phillips r. Astling, 2 Taunt. 206, (Chit 
j.777). 

( 2 ) Supra , note (x). 

(a) Ante , 124, note (x). 

(b) Cbamberlyn v. Delarive, 2 Wils. 353, 
(Chit j. 377), ted quare. 

(c) De Berdt v. Atkinson, 2 If. Bln. 336; 

ante, 273; and post , Ch. X. s. i.; Terry r. 
Parker, 1 Nev. & Perry, 752; 6 Ad. k El. 
502. J 

(d) Patience r. Townley, 2 Smith’s Rep. 
223, 224, (Chit j. 714). 


( e ) West on Extents, 1st edit 29, 30. 

( f ) Vaoghun t Fuller, Stra. 1246. (Chit j. 
318); Taylor r. Jones, 2 Cnmpb. 106, (Chit 
j. 771); Lundie v. Robertson, 7 East, 231, 
(Chit. j. 724); Haddock v. Bury, 7 East, 236, 
note; Hodge v. Fillis, 3 Cnmpb. 464, (Chit. j. 
900); Hopley v. Dnfresne, 15 East, 276, (Ch. 
j. 856), accord but see Brown v. M'Dermont, 

5 Esp. R. 263, (Chit j. 721); Hill v. Heap, 
Dow), k Ry. N. P. c. 57; infra . 

(g) Ante , 273, 278, 343; Hopes v. Alder, 

6 List, 16; and see poti , Ch. X. s. i. Notice 
of Non-payment. 

(A) Ante , 343. 


(1) 4 Terry v. Parker, l Nev. k Per. 752. But where a note is signed by one person as 
principal and others as sureties, it is not a sufficient excuse to show that the suretiet had no funds 
in the place of payment; for it was the duty of the maker of the note, and not them, to provide 
funds for the payment Fort v. Cortes, 14 Louis Rep. 180. 

A note payable at the plaintiff’s residence need not be formally presented for payment; espe- 
cially when it is shown the defendant had no funds there. Marvin v. Perot, 16 Louis. Rep. 
276. }. F 

(2) An indorsement of a note in these words: “ 1 indorse the within note to J. R. uncondition- 
ally” does not dispense with demand and notice. Dowd v. Aaron, 2 Hill, 531. 

An agreement by an indorser to dispense with demand and notice must be express and une- 
quivocal; nor wifi an express promise to do so, made to a third person, though with a knowledge 
of the maker's insolvency, bind the indorser. Jcrvey r. Wilbur, 1 Bai. 453. A special indorse- 
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I. Of Pre- to give notice of the refusal to pay(i)(l); for it is presumed that the defend- 
f^Pny 1 ant wou ^ not P a X a P art ’ or P roni ‘ se t0 P a y l ^ e "hole unless all the circum- 

ment ' ( i ) Post , Ch. X. s. L 


1st, When 

necessary. 

ment of a note before due, in which payment is guaranteed, and no stipulation made for due dili- 
gence, does not dispense with the necessity of demand and notice. Barrett v. May, 2 Bai. 1. 

Proof of demand and notice of non-payment may be dispensed with by the conduct, declara- 
tions, and promises of the indorser, made under a full knowledge of the fact that be is discharg- 
ed, from his legal liability by the laches of the holder: but such promises must be unconditional. 
Barkalow r. Johnson, 1 Harrison, 397. Nothing short of an unconditional promise to pay, made 
with a full knowledge of the laches of the holder is sufficient. A knowledge that the maker 
could not pay does not dispense with strict proof of demand and notice. Sussex Bank r. Bald- 
win, 2 id. 487. An assignment of property by the maker of a promissory note mot doe, to a trus- 
tee, in trust to indemnify the indorser against his liabilities for the maker, does not dispense with 
demand and notice. Creamer r. Perry, 17 Pick. 332. So where the indorser of a note, who 
had received no notice of non-payment, upon being asked what would be done about the note, 
replied “ the note will be paid,” it was held that this was not equivalent to o waiver of notice, 
and did not render the indorser liable, as upon a renewed promise. Ibid. 

Tbe bolder of an endorsed bank check is entitled to recover against the endorser, on a promise 
to pay made after maturity, without direct proof of demand and notice; and tbe admission of the 
endorser that he knows the check has been dishonoured, that he has received part of the money 
for which it was given, and his promise to take up and pay the check, is presumptive evidence 
of demand and notice proper to be submitted to a jury. Tebbetts v. Dowd, 23 Wend. 379. 

(1) The prevalence of a contagious malignant fever in the place of residence of the parties, 
which occasioned a stoppage of all business, has been held to be a sufficient excuse for not giv- 
ing notice until November, of a protest for non-payment made in the preceding September. Tun- 
no v. Lague, 2 John. Cas. 1. 

Payment of part of a check by the drawee after it becomes due, dispenses with the necessity 
of proving a demand on the bank, in a suit against him. Levy v. Peters, 9 Serg.ik Rawle, 125. 
And so it seems would a part payment before the check became due. Ibid. But the plaintiff 
cannot by voluntarily giving credit for part payment, evade tbe necessity of proving a demand on 
the drawee, if the defendant disclaims such credit, and insists on the want of n demand. But if 
the defendant acquiesces in such credit, and insists that the whole has been paid, and relics on 
length of time and other circumstances to discharge him, he thereby admits a part payment. 

The indorser of a note waives the notice to which he is entitled, by promising paymeut when 
notice of non-payment is given him at an earlier hour of the day than the law requires. Seely 
v. Bisbee, 2 Vermont Rep. 105. 

A partial indemnity given by the maker to tbe accommodation indorser of a note, to secure said 
indorser in part, against his liability, & c. does not excuse the holder from making due demand, 
and giving notice to such indorser. Brunson r. Napier, 1 Yerger’s Rep. 199. 

A new promise waives the want of regular demand and notice. Ladd r. Kenney, 2 New 
Hamp- Rep. 340. 

In nn action by the indorsee against the indorser of a promissory note, the plaintiff must show, 
that he has used due diligence to find the maker, and to demand payment of him, although in- 
formed by the indorser when he received the note, that the maker was a transient person without 
any known place of abode. Otis r. Hussey, 3 Id. 346. 

And a promise to pay, made by the indorser, will not be a waiver of the consequences of a 
want of demand in such a case, unless it be shown affirmatively, that the indorser knew that no 
demand had been made, when he made the promise. Ibid. 

A stipulation by the indorser of a note to waive notice of demand of payment, does not dis- 
pense with the demand itself. Backus r. Shiperd, 11 Wend. Rep. 629. 

Where, however, the payee transfers a negotiable note, and at the same time guarantees its 
payment if not collected of the maker by due course of law , and also waives notice of demand; 
demand , as well as notice, is waived, lb. 

Whether certain facts in reference to an alleged notice to the indorser, and demand of payment 
of a promissory note by the drawer, amounted to a waiver of the objection to the want of demand 
and notice, is a question of fact, and not matter of law, for the consideration of the jury. Union 
Bank v. Magruder, 7 Peters* Rep. 287. 

Where I. an indorser of a protested bill, after having had sufficient opportunity to ascertain the 
circumstances of the presentment, protest and notice, promised M., a subsequent indorser, who 
had taken up the bill, to repay him, and afterwards received the bill from M., proved it in his 
own name against the estate of the drawees who had failed, and received a dividend upon it, and 
retained the bill; it was held, that I. was liable on his promise to repay M., unless he could prove 
that his promise was made under a mistake of the facts. Martin v. Ingersol, 8 Pick. Rep. 1. 

A bill of exchange is drawn by a creditor on his debtor payable sixty days after date; the 
drawee being advised thereof, before acceptance, writes to the drawer, that he will be unable to 
pay the bill at its maturity; whereupon the drawer, by letter to the drawee, authorizes him, 
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stances had occurred to render him liable; and that if they had, he waived 
all objection to the laches of the holder (A:). 

But the circumstance of the drawer having had notice before the bill be- 
comes due, that it will probably not be paid, and promising the holder that 
he will endeavour to provide effects, and see him again, will not excuse the 
neglect to present the bill for payment to the drawee on the day the bill is 
due(/), though it might excuse the want of notice of dishonour (m). And, 
therefore, where in an action against the drawers of a bill, there was no 
proof of presentment for payment or of notice of non-payment; but it appear- 
ed that the defendants had given orders to the drawee not to pay the bill if 
presented, and that # these orders had been communicated to the plaintiff, it 
is reported to have been decided, that the defendants’ order to the drawee 
not to pay the bill if presented, amounted to a dispensation of the notice of 


( k ) See poet , Ch. X. s. i. Mttce of JVbn- 
payment. 

(/) Prides ux r. Collier, 2 Stark. Rep. 57, 
(Chit j. 989). - This waa an action by the 
pfariotiff as the indorsee of a bill of exchange, 
dated March 20th, 1816, drawn by the defend- 
ant apon Wood and Co. payable to his own or- 
der, and indorsed by him to the plaintiff. Up- 
on the 22d of May, the day before the bill be- 
came doe, application waa mads by the plaintiff 
to Wood and Co. and the answer was, that 
Collier had no effects in their bands; hot the 
Clerk of Wood and Co. remarked, that the bill 
wonld not be doe until the next day, and that 
it was probable that Collier would be in before 


tli.it time, and provide effects. On the next 
day, the 23d, when the bill became doe, the 
defendant said to the plaintiff, that be under- 
stood that he, the plaintiff, was the holder of 
the bill, which he hoped would be paid; that 
be would see what he could do, and wonld en- 
deavour to provide effects, and would see him 
again. The bill was not presented to the 
drawees on the 23d, but was presented on the 
24th. Lord Elleuborough held, that this did 
not supersede the necessity of a presentment on 
the day. See Phipson r. Kneller, 4 Campb. 
286, (Chit j. 946); Hill r. Heap, Dowl. & 
Ry. N. P. C. 57. 

(m) Id. 


when the bill approaches maturity, to redraw on himself, in order to raise funds to honor the bill; 
tbe drawer redraws accordingly, and then the drawer refuses to accept bis bill, but no credit is 
men, by tbe holder or any other person, to the drawee, on the faith of the drawer's authority to 
him so to redraw: Held, tot drawer has not, by this authority to the drawee to redraw, waived 
notice of dishonor of his own bill, nor do the facts constitute any excuse for neglect to give such 
notice, nor is there any aeeumprit to the holder, but only a promise to tbe drawee, which being 
without consideration is not binding. Brown et al . v. Ferguson, 4 Leigh’s Rep. 87. 

To show a waiver of demand and notice by an indorser, clear and unequivocal evidence is re- 
quired of such waiver. Gregory e. Allen, 1 Martin & Yerg. 74. 

Where the drawer of a check is informed that a demand was made and payment refused, a 
promise to arrange it, is not a waiver of the demand, if in (act none were made. Brown r. 
Lusk, 4 Yerg. 215. 

A (all indemnity given by the maker to the indorser to secure him against his liability as in- 
dorser, or, a prorryse to pay bv the indorser with a knowledge that no demand was made, will, 
in either case, dispense with demand and notice. Durham r. Rice, 800. 

A promise by the drawer of a bill of exchange, aAer due, to make an arrangement taiitfaclory 
to the holder , will not subject him to the payment of the bill, where there is no evidence of de- 
mand upon the drawee, or notice to the drawer, or knowledge on his pert that notice had net 
been given. Jones it al. v. Savage, 6 Wend. Rep. 658. 

Nor is the (ket of the drawer including the demand of the holder in an account of his credit- 
ors, on an application for an insolvent's discharge, sufficient to charge him, where it is not shown 
that at tbe tune of making such account be knew that the necessary steps to charge him as draw- 
er had not been taken. Ib. 

Where A. in payment of a debt, indorsed to B. the note of C., and by tbe indorsement “ waiv- 
ed demand and notice:" Held, that although C. was solvent and remained so fifteen months aAer 
the indorsement, and before which period no suit was brought against him, still the indorser A. 
washable. Johnston r. Searey & Marshall, 4 Yerg. 192. 

Where an indorter , on being called on for the payment of a note, avowed himself legally ex- 
onerated from its payment, but declared that he did not wish to take advantage of such exonera- 
tion, and promised to pay the note, it was held, that the promise was valid, withoot further proof 
of the indorser's knowledge that he had not been regularly charged. Leonard r. Gary, 10 Wend. 
Rep. 504. 

u, aAer the dishonor of a note, the indorser promise to pay it, such promise is presumptive ev- 
idence of due demand and notice. Breed r. Hillhouse, 7 Conn. Rep. 523. 
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l. Of Pre- dishonour, but that it formed no excuse for the non-presentment for pay- 

j*ntment ment(n )(l). 

ment. J But we have seen, that if there has been a previous presentment for ac- 
ceptance, and a refusal, duly notified to the drawer or indorsers, no subse- 
i§t, When q uent presentment for payment will be essential(o) (2). And if on notice 
necessary. of the dishonour, the drawer or indorser request the holder again to present 
the bill, no second presentment will be necessary, because on notice of the 
first dishonour, complete liability to pay attached (p). 

A delay in presentment, it is said, may, like a delay in giving notice, be 
excused by an accident not attributable to any fault of the holder^) : we will 
consider this, after examining the decisions relative to the time of. present- 
ment for payment. 

If it be doubtful whether the holder of a bill is legally entitled to it, as 
where he has received it from a person who has become bankrupt, and the 
assignees insist that it was delivered to the holder by way of fraudulent pref- 
erence, still he should present it duly for payment, and obtain the amount, 
which will not be deemed a conversion, but at most only subject him to an 
action for money had and received (r); and if it should be dishonoured, he 
should give notice thereof to all the parties to the bill. 


Where the 
Acceptor 
of a Bill or 
Maker of a 
Note may 
defend an 
Action on 
Account of 
an Omis- 
sion to pre- 
sent for 
payment. 


We have next to consider in what cases the acceptor of a bill or maker of 
a note, may resist an action on account of the neglect of the holder to pre- 
sent the instrument for payment(3). It is a general rule of law, that where 
there is a precedent debt or duty, the creditor need not allege or prove any 
demand ot payment before the action brought, it being the duty of the debt- 
or to find out his creditor, and tender him the money, and, as it is technical- 
ly said, the bringing of the action is a sufficient request ( 5 ) (4). It might not, 


(n) Per Abbott, C. J., in Hill v . Heap, 
Dowl. N. P. C. 67; ted qutere if there is not 
some mistake in that report. 

(o) Price v. Dardell, ante , 342, note (f). 

(p) Hickling v. Hardy, 7 Taunt. 612; 1 
Moore, 61, (Chit. j. 9S3); ante y 274, n. ( p ). 

( q ) Pott , Ch. X. s. i. Time of giving Ao- 
tice of Non-payment. 

(r) Jones v. Fort, 9 B. & C. 764; 4 Man. 


& Ry. 647, (Chit. j. 1445); ante , 210, n. (c). 
And see Tennant v. Strachan, Mood. & M. 377; 
4 C. & P. 31, (Chit. j. 1450). 

(t) Birks v. Trippet, 1 Saund. 33; Carter v. 
Ring, 3 Campb. 469; Capp r. Lancaster, Cro. 
Eliz. 54S; Co. Litt. 210 b. note 1; Com. Dig. 
tit. Condition, (G. 9); Cranley v. Hilary, 2 M. 
& Sel. 120, (Chit. j. 895). 


( 1 ) A declaration by the indorser to a third person that he would pay the note without suit, 
is no waiver of demand and notice. Allwood v. llaseldon, 2 Bai. 457. 

Where the maker, of a promissory note has transferred to the indorser all his property, to in- 
demnify him against loss for his liability, demand and notice of non-payment are excused. Du- 
vall v. The Farmers* Bank of Maryland, 9 Gill. & John 31. 

(2) ^ The Exeter Bank r. Gordon, 8 N. Harnp. 66. )> 

(3) An order drawn by a debtor on a person having funds in his hands, is, after presentment 
to the drawee, an assignment of such funds to the extent of the order, and the drawee cannot af- 
terwards legally part with such funds to the drawer or any other person. Peyton v. Hallett, 1 
Caines* Rep. 379. And where a bill is drawn upon special funds, the authority in the drawee to 
pay it is not revoked by the death of the drawer before presentment of the bill. And it seems 
that such a bill is to be deemed on assignment of such fands. Cutts v. Perkins, 12 Mass. Rep. 
206. See Debesse r. Napier & Co., 1 M’Cord, 106. 

(4) It has been held no bar to an action on a note payable at a day and place certain, that the 
holder was not present at the time and place to receive payment, and did not there demand pay- 
ment. It was the duty of the debtor to be there ready to pay. Ruggles v. Patten, 8 Mass. Rep. 
4S0. Bank of the U. S. v. Corneal, 2 Peters, 549. Caldwell t\ Cassidy, 8 Cowen, 271. 
When payment of a note drawn payable at a particular place is demanded personally of the 
maker elsewhere, and no objection is made by him, it is sufficient to bind the maker. Herring c . 
Sanger, 3 John. Cas. 71. But see Woodbridge r. Brigham, 12 Mass. Rep. 403. 

It a note be payable at a particular bank, no demand or attempt to demand payment of the 
maker is necessary to charge the indorser. It is sufficient if the holder of the note be at the 
bank on the prescribed day, ready to receive payment, if the maker be not there ready to make 
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perhaps, be unreasonable, if the law in all cases required presentment to the 
acceptor of a bill, or maker of a note, before an action be commenced against 
him, because otherwise he might, on account of the negotiable quality of the 
instrument, and the consequent difficulty to find out the holder of it on the day 
of payment, in order to make a tender to him, be subjected to an action 
without any default whatever: and the engagement of the acceptor of a bill, 
or maker of a note, is to pay the mooey when due to the holder, who shall 
for that purpose make preseutment(J). And one reason why a party cannot 
recover at law on a lost bill or note is, that the acceptor of the one and mak- 
er of the other, has a right to insist on having it delivered up to him on bis 
paving it(u). 

It seems, however, that in general the acceptor or maker of a note # can- 
not resist an action on account of neglect to present the instrument at the 
precise time uhen due, or of an indulgence to any of the other parties (x). 
And on the above-mentioned principle, that an action is of itself a sufficient 
demand of payment, it has been decided that the acceptor or maker of a note 
cannot set up as a defence the want of a presentment to him even before 
the commencement of the action, and although the instrument be payable on 
deroand(y). But in such a case, upon an early application, the court would 
stay proceedings without costs (2). 

Before the decision in the House of Lords in Rowe v . Young(o), there 
bad been much discussion and difference of opinion in the courts upon the 
effect of a direction upon the bill or note, that the same shall be payable at 
a particular place, and whether the acceptor of the bill, or maker of the note, 
can resist an action on account of that direction not having been complied 


(t) 8ee the argument in Wegcrsloffe r. 
Keene, 1 8tn. 222, (Chit. j. 244); Callaghan 
». Aylett, 2 Campb. 549; 8 Taunt. 397, (Chit, 
j. 820, 822); Lancashire r. Killingworth, Ld. 
Raym. 887; Salk. 628; 12 Mod. 530; Com. 
Dig. Condition, (G. 9). 

(u) Per Lord Tenterden, in Hansard r. 
Robinson, 7 B. & C. 90; 9 Dowl. & Ry. 860, 
(Chit j. 1340); ante, 266, note (a). 

(*) Dingwall a. Dunster, Dougl 247, (Chit 
j. 401); Anderson r. Cleveland, 1 Esp. Digest, 
58, 4th edit 

Anderson v. Cleveland, Sittings after Easter, 
1779, 1 Eap. Digest, 58, 4th edit; 13 East, 
4110, note, (Chit. j. 400). The indorsee of a 
bill of exchange brought an action against the 
acceptor, and it appeared that there was no 
demand of payment until three months after 
the bill became due, and the drawer was then 
insolvent; it was ruled by Ix>rd Mansfield, that 
this was no defence, for the acceptor of a bill 
of exchange or maker of a promissory note re- 
mains always liable; acceptance is proof of 
having effects in hit hands, and he ought never 
to part with them, unless it appear that the 
drawer had provided another fund by paying 
the bill himself. 

(y) Rumball 0. Ball, 10 Mod. 39, (Chit. j. 


231); Frampton r. Coulson, 1 Wila. C. B. 38; 
Capp r. Lancaster, Cro. Eliz. 549; Prac. Reg. 
53S; Reynolds v. Davies, 1 Bos. & Pul. 625, 
(Chit j. 571); Turner v. Hayden, 4 B. Ac C. 
3; 6 Dow & Ry. 5; l R. & M. 215, (Chit. j. 
1246); ted quart, the observations of Lord 
Tenterden, in Hansard v. Robinson, 7 B. & C. 
90; 9 Dow. St Ry. 960, (Chit. j 1340); ante , 
266, n. (a). It is certainly not necemary 
(excepting in the case of a bill accepted paya- 
ble at a particular place, “ and not otherwise 
or elsewhere ,** and of a note payable, to the 
body of it, nt a particular place) for the plain- 
tiff to aver or prove a presentment, see Wil- 
liams r. Waring, 10 B. & C. 2; 5 Man. & Ry. 
9, (Chit. j. 1453); but semble, that if an ac- 
ceptor of a negotiable bill or maker of a note, 
when defendant, should prove that he was al- 
ways ready to pay if the bill or note had been 
presented; that ought to constitute a good de- 
fence. 

(i) Mackintosh n. Haydon, Ryan St Moo. 
363, (Chit j 1287); 2 Chit. R 11; Tidd, 
9th edit. 145. 

(a) Rowe r. Young, 2 Brod. & Bing. 165; 
ante , 292, 293; 2 Bligh, R. 391, (Chit. j. 
I0«4). 


it And by the indorsement of such a note, the indorser guarantees that on the day of payment 
tbe maker would be at the bank and pay the note, and that if he did not pay it there, he would 
be answerable for the amount upon notice. Berkshire Bank r. Jones, 6 Mass. Rep. 524. Wood- 
bridge v . Brigham. But see a report of this case, 13 Mass. Rep. 556. <{ Conn r. Gano, Ohio 

Rep. Cond. 210; M’Nairy r. Bell, 1 Yerg. 502; Bowie r. Duval, 1 Gill & John. 175; F^atman 
v. Fifield, 3 N. Hamp. 383; Haxtun r. Bishop, 3 Wend. 13. Contra , Shaw r. Reed, 12 Pick. 
132; Ogden r. Dobbin, 2 Hall, 112. ^ 
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II. 


I. Of Pre- with. Both the Courts of King’s Bench and Common Pleas agreed, that 
■entment where a particular place of payment was introduced into the body of a bill or 
ment* note, and not as a mere memorandum at the foot of the instrument, whether 
the action were against the drawer or acceptor of the bill, or the maker or 
nftcoaaary. 11 indorser of the note, the instrument must be presented at that particular 
place, and a demand be made there, in order to give the holder a cause of 
action(fc). And that in such case, at least as respects a promissory note, 
[ *361 ] *the presentment and demand must be alleged in the declaration (c). And 
where the stipulation at the bottom of a note, for payment at a particular 
place, was printed before the note was complete, it was held, in the King’s 
Bench, that in such case a presentment there was necessary (d), though that 
distinction was afterwards overruled, and it was held, that though it was 
proved that the memorandum at the foot as to the place of payment was 
written before it was signed, still it constituted no part of the contract, and 
did not qualify it(e). So if the body of the bill, or the address at the foot 


( b ) Sanderson v. Bowes, 14 East, 500 infra; 
Dickenson o. Bowes, 16 East, 110, (Chit. j. 
863); Roche v. Campbell, 3 Campb. 247, 
(Chit. j. 870); Trecothick r. Edwin, 1 Stark. 
Rep. 468, (Chit. j. 979); bat see Nichols v. 
Bowes, 2 Campb. 498, (Chit j. 817). 

Sanderson v. Bowes, 14 East, 500, (Chit. j. 
839). A promissory note of the defendant's 
promising, in the body of it , to pay so much 
at their banking-house at Workington, in Cum- 
berland, requires a demand of payment there, 
in order to give the bolder a cause of action if 
it be not paid. Per Lord Ellenborough, C. J., 
" This is a duty created by the instrument it- 
self, with certain limits and qualifications: the 
duty did not arise anterior to the instrument. 
This case is very materially different from that 
of Fenton v. Goundry (13 East, 459), lately 
decided by this Court, which was the case of 
a bill drawn generally, but accepted payable at 
a particular place, which special acceptance we 
considered merely as importing the intention of 
the party, that he would be found when the 
bill became due at that place, as his house of 
business, where he should be prepared to pay 
it; there the acceptance payable at the place 
was no part of the original conformation of the 
bill itself; but here the words restrictive of pay- 
ment at the place named are incorporated in 
the original form of the instrument, which alone 
creates the contract and duty of the party. 
This action upon the note will not lie, unless 
the plaintiff* has demanded payment at the ap- 
pointed place; and I cannot but say that it is 
very convenient that such a condition should be 
incorporated in the note itself; for it would bo 
very inconvenient that the makers of notes of 
this description should be liable to answer them 
every where, when it is notorious that they have 
made provisions for them at a particular place, 
where only they engage to pay them; then if 
the request at the place be a condition prece- 
dent, it should have been averred, and for want 
of such an averment, the declaration is bad; 
but I still think this is distinguishable from the 
case of Fcuton r. Goundry. 1 * 

Dickenson v. Bowes, 16 East, 110, (Chit. j. 
868). Payment of a promissory note made pay- 
able at a certain place named in it, must be 
demanded there before the makers can be sued 


on it. Lord Ellenborough, C. J. said, “ that it 
had already been decided upon demurrer, that 
if the particular place of payment be embodied 
in the note , it was part of the condition on which 
it was made payable, that it should be present- 
ed for payment at that place." See also Howe 
v. Bowes, 16 East, 112; 5 Taunt 80, S. C. in 
error. 

Bowes v. Howe, 5 Taunt. 30, (Chit j. 864, 
892). Error in Exchequer Chamber from King's 
Bench, (16 East, 112). A note, promising in 
the body of it to pay on demand, at a particu- 
lar place, must be presented, and a demand of 
payment made at that place, unless the maker 
discharge the holders from the presentment and 
demand; and the presentment and demand 
must be alleged, unless a discharge is shown. 

(c) Same cases, and Roche v. Campbell, 8 
Campb. 247, (Chit. j. 870). Indorsee against 
indorser of a promissory note, describing the 
note as payable generally, btU in the body it 
was made payable at a particular place. Per 
Lord Ellenborough: l( I think there is a fatal 
variance between them; the declaration repre- 
sents the promissory note as containing an ab- 
solute and unqualified promise to pay the mo- 
ney; butjby the instrument produced, the maker 
only promises to pay, upon the specific condi- 
tion that the payment is demanded at a partic- 
ular place. We have lately held, that where 
the place of payment is mentioned in the body 
of the note, it forms a material part of the in- 
strument. There seems to be no doubt, there- 
fore, that it should be set out in the declara- 
tion." Plaintiff nonsuited. 

( d ) Trecothick v. Edwin, 1 Stark. R. 468, 
(Chit. j. 979). 

(e) Williams r. Waring, 10 Bar. & C. 2; 5 
Man. & Ry. 9, (Chit. j. 1543). The case of 
Trecothick v. Edwin, 1 Stark. N. P. C. 468, 
was cited; but Lord Tenterden said, “ In point 
of practice the distinction between mentioning 
a particular place for payment of a note in the 
body and in the margin of ths instrument, has 
been frequently acted on. In the latter case it 
has been treated as a memorandum only, and 
not as part of the contract; and 1 do not see 
any sufficient reason for departing from that 
course." 

Bayley, J., “ The case of Exon v. Russell, 
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of it, contained a request to tbe drawee to pay the bill in London, an accept- L Of Pre- 
aoce payable at a particular place in the metropolis, was considered as re- ■p 1 *® 16111 
quiring a presentment there(/). But still it was said, that there was no nc- 
cessity to allege or prove notice of the dishonour to the acceptor or mak- 
er^); and provided a presentment and request to pay at the particular place l-t * 
bs averred in the declaration, with the general refusal to pay, at the end of necc#iary * 
tbe declaration, that was holden to be sufficient, without alleging a special 
refusal at the particular place (A). 

Ou the other haud it was contended, that if a promissory note were pay- 
able generally iu the body of it, and there was a memorandum only at the 
fool, denoting that payment should be made at a particular place, such me- 
morandum would not qualify the contract, and it was not necessary for the 
holder to allege or prove any presentment at the particular placc(t), and this 
distinction has since been *settled(/c) ; and if it were alleged in the declara- [ # 3(S2] 
tion that the defendant thereby made the note payable at the particular place, 
and that direction were not in the instrument itself, but merely at the foot, 
this even would be a fatal misdescrip’ion of the instrument (/); though, since 

4 Manta & 9. 505, (Chit. j. 949), in expressly kcr of a promissory note, and alleged that he 

in point for the present plaintiff, with this sin- thereby promised to pay, &c. and made the 
gta exception, that the memorandum in that same payable, and to be paid according to the 
case was not proved to have been written by tenor and effect at the house of Messrs . B. and 
tbe defendant. But it was there at the time Co. London, and upon production of the note 
when the note was made, and therefore the cf- at the trial, it appeared that the address at the 
feet of it was the same; and the plaintiff ha v- house of Messrs. B. and Co. was not a part of 
tag averred that the note was payable at the the note, but only a memorandum at the foot 
particular boose, the court held that it was of the note. Held, that this was a variance, 
misdescribed ; that is a sufficient authority for Lord Ellenborough, C. J. “The plaintiff has 
a decision in this case in favour of the plaintiff.” taken upon himself to aver that each is the im- 
Rulc refused. port of the note ; he has therefore not truly stat- 

(/) Garnett v. Woodcock, 1 Stark. 11 475; ed the note, for he has stated that it was made 
6 Mao. & Sel. 44, (Chit. j. 979, 981 ) ; Hodge payable at a particular place; therefore he 
v. Fillis, 8 Camp. 463, (Chit. j. 900 ). ought to have been nonsuited upon the ground 

(g) Pearce v. Pernbcrtly, 3 Campb. 261, that he has misdescribed the noteas payable 

(Chit j. 870). at a particular place, which it is not, the ad- 

( h ) Butterworth v. Lord Le Despencer, 8 dress being no part of the contract, but a inern- 
Maule & S. 160, (Chit. j. 913); Benson v. orandura. Bayley, J. “The plaintiff takes 
White, 4 Dow. Rep. 334, 9. P. (Chit. j. 960). on him to aver it to be part of the note, that it 

(«) Williams v. Waring, 10 Bar. & C. 2; 5 was made payable at a particular place. It is 
Man. & Ry. 9, (Chit. j. 1613); supra , n. (c); a misdescription of the instrument declared up- 
Saanderson r. Judge, 2 Hen. Bla. 500 , (Chit, on.” 

j. 545). But in Panned r. Wood rode. Sittings after 

Wild v. Reonard, 1 Campb. 425, note. In Hilary Term, 1818, at Westminster, before 
this case, Bayley, J. held, that if a promissory Abbott, J. Hardy r. Woodrotfe, 2 Stark, 
note be made payable at a particular place. Rep. 319, (Chit. j. 1020), payeo against 
there is no necessity for proving, in an nc- maker of a note. The declaration stated that 
tion agaiast the maker, that It has been present- the defendant made his promissory note bear- 
ed there for payment And upon this case be- ing date, &c. by which said note tho defendant, 
tag cited in Saunderson r. Bowes, 14 East, three month* after the date thereof, promised 
500 , (Chit. j. 839), Bayley, J. said, that as far to pay to the said plaintiff or order the sum of 
as he could recollect, the place was not incor- £100 value received, and made the said note 
porated with the body of the note: it was only payable at 32, Castle Street , Holborn , not 
mentioned in a memorandum at the bottom, averring that he thereby made it so payable; 

And in Callaghan r. Aylette, 2 Cainpb. 551; nnd then and there delivered the said note to 
3 Taunt. 897, (Chit. j. 820, 822) ; and Saun- the said plaintiff, by mean*, &c. (stating the li- 
derson t. Jodge, 2 Hen. Bla. 509, (Chit. j. ability and promise to pay uccording to the te- 
545), the same distinction is taken. nor and effect of the note, but not averring any 

la Price r. Mitchell, 4 Campb. 200, (Chit, presentment for payment). The place of pay- 
j. 938), Gibbs, C. J. ruled accordingly. meat was not mentioned in the body of the note, 

Richards t. Lord Milsingtown, Holt, C. N. but only by way of memorandum at the bot- 
P. 864, in notes. tom; whereupon E. Lawea, on the authority of 

(k) Williams v. Waring, 10 Bar. & C. 2; the above case of Exon r. Russell, contended, 

5 Man & Ry. 9, (Chit. j. 1543). that the first count was open to the objection of 

(/) Exon v. Russell, 4 Maule & 9. 505, variance, but Abbott, C. J. overruled the ob- 

(Chit.j. 949). jection. 

Where the indorsee declared against the ma- Lawes, in Easter Term, moved for a rule for 
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I. Of Pr*- the 3 & 4 Will. 4, c. 42, s. 23, such misdescription might now be remedied 
sentment by an amendment of the record at nm prius, where there is no traverse of 
the acceptance(m) . But the Courts, or at least some of the Judges, dif- 
fered as to the effect of an acceptance payable at a particular place, or a 
i«t. When memorandum at the foot of the instrument, that it should be there payable, 
necessary. rpj je Q Quri 0 f King’s Bench held that such direction does not qualify the 
contract of the acceptor, and that consequently it is not necessary to allege 
or prove compliance with such direction(n). And it was decided, that if a 
person accept a bill payable at his bankers’, and the holder neglected to pre- 
sent it, and eight months after it was due, the bankers, having funds of the 
acceptors in their hands, became bankrupt, the acceptor was nevertheless not 
discharged from liability by such neglect of the holder(o). Some of the 
[ # 363 ] Judges of the *Court of Common Pleas, on the contrary, held, that such a 
memorandum qualifies the contract of the acceptor, and that in an action 
against him as well as any other party, a presentment at the particular place 


a new trial or in arrest of judgment, on the 
ground that the note given in evidence varied 
from the special statement of it in the declara- 
tion, and that that statement importing a spe- 
cial place of payment, the count was bad for 
want of an averment of presentment. But the 
Court held that the declaration did not import 
any special or limited promise to pay at a par- 
ticular place, and that the case was in that re- 
spect distinguishable from that of Exon v. Rus- 
sell. See also Sproule r. Letgg, 3 Stark. R. 
166; 2 Dowl. &Ry. 15; 1 B. & C. 16, (Chit, 
j. 1162, 1154). 

( m ) Siggers v. Nic holla, H. T. 1839. Buil. 
Court, Patteson, J. 

(n) Fenton v. Goundry, 13 East, 459; 2 
Campb. 656, 657, (Chit. j. 827). 

Lyon v. Sundins, 1 Campb. 423, (Chit. j. 
756). 

Head v. Sewell, Holt, C. N. P. 863. 

Huffan r. Ellis, 3 Taunt. 415, in the House 
of Lords, 10th April, 1810, (Chit j. 822). 

Rowe v. Williams, Holt, C. N. P. 366. 
Upon the judgment in that case, a writ of er- 
ror was brought in the House of Lords; see 
Holt, C. N. P. 366, 367, and 2 Brod. & Bing. 
165; ante , 292, 293. 

(o) Sebag v. Abitbol, 4 Maule & S. 462; 1 
Stark. R. 79, (Chit. j. 942, 947); Turner v. 
Hayden, 4 B. & C. 1; 6 D. & R: 7; 1 R. & 
M. 216, (Chit. j. 1246); Rhodes r. Gent, 5 B. 
& Aid. 244, (Chit. j. 1124). A bill of ex- 
change payable at a banker’s in London, which, 
by reason of being mislaid, was not presented 
for payment, but the acceptor was, some months 
afterwards, informed of its being mislaid, was 
held not to be discharged, but that the drawer 
might set it off in an action brought against him 
by the acceptor, although the bankers at whose 
house the bill was payable failed in the inter- 
val, and the acceptor bad at all times up to the 
failure of the bankers, a balance in their hands 
sufficient to cover the acceptance. Lord Ellen- 
borough, C. J. ** Laches is a neglect to do 
something which bylaw a man is obliged to do, 
whether any neglect to call at a house where a 
man informs me that I may get the money 
amounts to laches, depends upon whether l am 
obliged to call there. This acceptance, though 


it might be an authority to the bankers to pay 
the bill, being made payable at their house, is 
not in express terras an order upon them to pay, 
as was the case of Bishop v. Cbitty, 2 Stra. 
1191, where the language of the acceptance 
was immediately that of a check upon the bank- 
ers. I confess lam unable to see any laches in 
the defendant upon either ground. The plain- 
tiff is informed that the bill is not to be fonnd; 
after which there surely was not any occasion 
for him to keep a fund at the house where it 
was made payable. How can it be said that 
the plaintifT, after notice that his bill no longer 
existed, was bound to keep money at his bank- 
ers, to answer the bill in perpetuuml It seems 
to me, that after such a notice he was at liberty 
to withdraw his funds.and therefore whatever loss 
may happen to him by keeping them there must 
be his loss, and not the loss of the defendant.*' 
Bay ley, J. “As to other points on which there 
has been some difference of opinion in the two 
Courts, I shall be very ready to change my 
opinion if ultimately I should see occasion, but 
I cannot help feeling considerable difficulty up- 
on that point If this is to be considered as a 
qualified acceptance, it follows, that the holder 
would have a right to refuse it, he being enti- 
tled to have nn unconditional acceptance; and, 
indeed, as 1 rather think, being hound to re- 
quire it. And if he take such an acceptance 
as this, payable at a particular place, it may be 
a question whether he ought not to give notice 
to all the parties to the bill, and wnether, by 
omitting to do so, he does not discharge them. 
In this view of the question, it becomes an im- 
portant one, and deserves to be well consider- 
ed ; it is true that the bolder is not bound to 
present the bill for acceptance, but I have al- 
ways understood, that if he does present it, and 
a qualified acceptance is given, no is bound to 
give notice. If then, the circumstance of the 
biU's being accepted payable at a banker's is to 
throw on the holder the obligation to present at 
the particular place, the consequence will be, 
that any intermediate indorser who may be call- 
ed on to pay, and does pay the bill, will, in his 
action over against another party to the bill be 
saddled with tho proof of the additional fact, 
beyond what he would have to prove if the ac- 
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roust be alleged and proved(p)(l). The different reasons in support of I. Of Pre- 
each side of these opinions will be found in the cases in the notes( 9 ). It 
was observed that the acceptance of a bill seemed to be as much the origin- 
al contract of the acceptor, as a note is the original contract of the maker; 
and as it was admitted that the drawee might make a qualified or conditional l9t » Wben 
acceptance, and thus narrow the liability which a general acceptance would 
create, it was difficult to say that he might not qualify his contract and liabil- 
ity as to the place of payment(r) ; and whether this were done in the body 
ol the bill, or by memorandum at the foot, yet if it were intended to qualify 
the contract, it should have that operation without regard to the arrangement 
of the words. 

•This question was finally discussed and decided in the House of Lords, [ *364 ] 
in the case of Rowe v. Young(a), in which it was held, that if a bill of ex- 
change accepted payable at a particular place, (as thus, “ accepted payable 
at Sir John Perring and Co. bankers, London,” the declaration in an 
action on such bill against the acceptor must aver presentment at that 
place, and the averment must be proved. In consequence of this 
decision, the statute 1 & 2 Geo. 4, c. 78, (called Serjeant Onslow's 
Act(t),) the provisions of which have already been considered (ti), was pass- 
ed, which requires that the bill be accepted payable at a banker’s bouse or 
other place on/y, and not other otherwise or elsewhere , in order to consti- 
tute a special acceptance payable at such banker’s house, or other place(2); 
and we have seen, that although the drawer in the body of the bill request the 


ceptance were a general acceptance. This is a 
point of view which aeema to me to be very im- 
portant, and I rather think that it haa not been 
presented in this view to the minds of those 
learned persons from whom we are said to dif- 
fer.” Rale absolute. 

( p ) Callaghan r. Aylett, 3 Taunt 397; 2 
Campb. 549, (Chit. j. 820, 822). 

Gammon r. Schmoll, 5 Taunt 344; 1 Marsh. 
80, (Chit i. 909). 

iq) And see the cases and arguments in 
Rowe r. Young, 2 Brod. 5c Bing. 165; 2 Bligh, 
319, (Chit i. 1084), and the observations of 
Mr. Halcomb in his work on this important 
case; ante , 292, 293. 

(r) In Mitford v. Walcot, Lord Raym. 575, 
(Chit j. 214), Holt, C. J. said, 44 If a bill be 
payable at London, and the person on whom it 
is drawn accepts it, but names no bouse where 


he will pay it, the party that~ has the bill is 
not bound to be satisfied with this acceptance. ” 
See also Bayl. 5th ed. 202. It should seem 
therefore, that there is no objection to the hold- 
ders, receiving a special acceptance, stating the 

P lace of payment But in Head r. Sewell, 
lolt, (\ N. P. 335, Gibbs, C. J. seems to have 
been of opinion, that a special acceptance pay- 
able at a particular place does not render it ne- 
cessary to prove a presentment there. See 
Parks r. Edge, 1 C. & M. 429, 432, 434; 3 
Tyr. 364, as to the distinction between alleging 
and proving a special presentment in an action 
by indorsee against indorser. 

(s) Rowe v. Young, 2 Brod. & Bing. 
165; 2 Bligh. Rep. 891, (Chit j. 1094); ante , 
292, 293. 

(/) See Selby v. Eden, 3 Bing. 613. 

(u) Ante, 152, 153, 293. 


(1) If the place of payment of a note is designated in a memorandum at the foot, or if to the 
acceptance of a bill, a particular place of payment be added, with the assent of the holder, such 
memorandum or qualification becomes a part of the contract Tuckerman r. Hartwell, 3 Greenl. 
147. 

(2) In JVetv York it haa been held in an action against an acceptor that the holder need not 

prove any demand of payment at the place where the bill was accepted to be paid, but it is the 
business of the acceptor to prove that he was ready at the day and place appointed, and that no 
one came to receive the money, and that he was always ready to pay. Foden r. Sharp, 4 Johns. 
Rep. 188. See also Lang v Brailsford, 1 Bay’s Rep. 222. See Fullerton v. Bank of the Unit- 
ed States, 1 Peters, 604, 116. Bank of the United States r. Carneal, 2 Peters, 543. Caldwell 
e. Cassidy, 8 Cowen, 271. ^ Bowie r. Duval, 1 Gill & John. 175. ^ It seems, that the rule 

adopted in these cases would not apply, where a note on demand is payable at a particular pluce; 
for in such case, there should be a demand at the pluce before action brought. Id. <{ But see 
Haxtun r. Bishop, 8 Wend. 13. ^ 

And, as against the maker of a promissory note or acceptor of a bill, payable at a place certain 
it seems that no averment in the declaration, or proof at the trial, of a demand of payment at the 
place designated, is necessary: But as against the indorser of a bill or note, such averment and 
proof is, in general, required. Bank of the United States t\ Smith, 11 Wheat. 171. 
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I. or Pre- drawee to accept it payable in London, which the drawee does, but without 
sentmeiu adding the express words in the act, a presentment there is unnecessary in 
ment*" order to charge the acceptor (ar), though to make the drawer liable such pre- 
sentment must be raade(y). And even in the latter case it should seem 
i«t, When ^at a declaration alleging a presentment generally will be sufficient after ver- 

necessary. 

The statute and decisions establish, that if a bill be accepted at a particular 
place, in the express terras of this act, it must be presented there for payment, 
or the acceptor will be discharged; but where the bill is accepted payable at 
a banker’s, or at a particular place, but not according to this act, a present- 
ment there is quite unnecessary (a). And it may be made to the acceptor at 
his ^residence or elsewhere, though it will always suffice to present at the 
name? place, and it will be unnecessary to allege or prove that the bill was 
presented to the acceptor in person, and proof that it was duly presented at 
the banker’s will suffice(i). In practice, it is the -invariable course amongst 
[ # 365 ] bankers and ^merchants, to present at the place named in the acceptance, 
and this is always sufficient (c)( 1). 

Promissory notes are not mentioned in the act, and therefore if they be 
payable in the body at a banker’s or other particular place, a presentment 
there will be requisite. But if the particular place be only mentioned at the 
foot , or otherwise than in the body, then no such presentment is necessary, 
as far as respects the maker or any other person(a) (2). 

(x) Selby v. Eden, 3 Bing. 611 ; 11 Moore, dicated. But though the legislature has pro- 

511, (Chit. j. 1297); Fayle v. Bird, 2 Carr. & vided that the acceptor may be called on clse- 
P. 303; 6 B. & C. 631, (Chit. j. 1329); ante , where, it has not made it compulsory on the 
152, note (x). holder to go elsewhere. It has been argued, 

(y) Gibb v. Mather, 8 Bing 214; ante, 152, indeed, that at all events the acceptor should 

note (a). himself be called on at the place indicated, 

( s ) Lyon v. Holt, 5 M. & W. 260. though the holder is excused by the act from 

(а) See Sebag v. Abitbol, 4 Maule &, S. presenting his bill to the persons wha carry on 

462; 1 Stark. 79, (Chit. j. 942, 947); Turner ' business at that place, or that at least it should 
v . Hayden, 4 Bar. & C. 1; 6 D. & R. 7; Ryan be averred that the acceptor was called on there 
and Mo. 215, (Chit. j. 1246); Rhodes v . and could not be found. But such an averment 
Gent, 5 B. & Aid. 244, (Chit. i. 1124), ante, would be absurd, for the acceptor is never ex- 
262, note (o). In Turner v. Hayden, whore pected to be there, but his money; it is suffi- 
the holder of a bill accepted at a banker's, but cient therefore to allege, as in the present dec- 
not made payable there “ on/y,” did not pre- larntion, that demand was made there for the 
sent it for payment, and the bankers three money.” Park, J. “ The construction of tho 
weeks afterwards failed, having had in their act which has been contended for is absurd, 
hands, daring all that time, a balance in favour for if an acceptor must be always present at 
of the acceptor exceeding the amount of the his banker's, where would be the convenience 
bill, it was held, that the latter was not dis- of making the bill payable at the banker's? 
charged by the omission to present the bill for The bill was, according to the averment, ‘ duly 
payment, the acceptance being in law a gene- presented for payment.' ” Burrougb, J. “Pre- 
ral acceptance. sentation to the acceptor in person has been 

(б) De Bergareche v. Pillin, 3 Bing. 476; dispensed with by his pointing out the banker's 
11 Moore, 350, (Chit. j. 1292). Best, C. J. ns the place at which payment of the bill might 
“The result of the act is, that though a bill be be obtained.” Gaselle, J. concurred. Judg- 
by the acceptance made payable at a particular ment for the plaintiff. 

place, still the acceptance Is to be esteemed a (c) See preceding note, and ante , 151, 152, 
general obligation, and the acceptor may be and 293. 

called on elsewhere, os well as at the place in- ( d ) Ante , 153, 154, 360 to 362. 


(1) On a promissory note payable at a particular house, an actual or virtual demand must be 

made at such house, and notice of non-payment there must be given to the indorser in order to 
charge him; and notwithstanding tho maker’s insolvency and absence from tho commonwealth, 
unless the note is at such house on the day when it becomes due, in the hands of some one au- 
thorized to receive payment, no demand, actual or virtual, can be made. Shaw v. Reed, 12 
Pick- Rep. 132. •{ Ogden v. Dobbin, 2 Hall, 112; Erwin v. Adams, 2 Miller, 318; Smith v. 

Robinson, Idem, 406; contra. Conn v. Gano, Ohio Rep. Cond. 210; M’Nairy v. Bell, Yerg. 
502; Eastman v. Fifield, 3 N. Hamp. 333. J- 

(2) Fort r. Cortes, 14 Louis. Rep. 1^0; Warren v. Allnutt, 12 Louis. Rep. 454; Warren 
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In case or a foreign bill, where the course of exchange has altered, the ac- 
ceptor will only be liable to pay according to the rate of it when the 
bill became due(e); and it lias been supposed, that if the acceptor under- 
took by his acceptance to pay within a certain period after demand, he may 
insist on the warrant of presentment (/). A person who has guaranteed the 
due payment of a bill, may in some cases be released from the responsibility 
by the neglect of the bolder duly to present it for payment, if he can show 
that he was thereby prejudiced^). 

If a bill or promissory note be payable at usances, months, or days, after 
demand or sight, or after notice, independently of any consideration whether 
a presentment for acceptance be necessary, (which is never requisite in the 
case of notes,) it will be necessary to present them and demand payment, 
for otherwise they would never be due(A). So a promissory note payable 
on demand at sight must be presented for payment (i). If the bill or note 
has been lost , payment should nevertheless be demanded at the exact time, 
and an indemnity should be offered, and due notice of non-payment giv- 
en (k). 

Presentment for payment, when necessary, must be made by the holder of 
the bill or note, or an agent competent to give a legal receipt for the mo^ 
ney(i), and a person in possession of a bill payable to his own order, is a 
holder for this purpose, though it was once thought he had only an authority 
to indorse(m)(l). 

Any person who happens, whether by accident or otherwise, (as by the 
failure of an agent) to be the holder, at the time a bill or note becomes due, 
and although he has no right to require payment for his own benefit, may and 

(e) Poth. pi. 174. C. & P. 820, 8. C. ; citing Holmes v. Kerrison, 

(/) The Duke of Norfolk p. Howard, 2 Show. 2 Taunt. 323. 

236, (Chit. j. 166). (A:) Ante , 262, 263. 

(y) See mnte, 328. (/) Per Lord Kenyon, in Coo re r. Callaway, 

(h) Ante , 272; Holmes r. Kerrison, 2 Taunt. 1 Esp. R. 116. 

823, (Chit. j. 791); Thorpe v. Booth, Ryan & (m) — ■ — r. Ormston, 10 Mod. 286; Smith 

Mood. 389, (Chit j. 1293); Sturdy v. Hender- r. M'Clure, 6 Eaat, 476; 2 Smith, 43, (Chit j. 
•on, 4 B. & Aid. 612, (Chit. j. 1 1 10 ). 699). 

(t) Dixon r. Nuttall, 1 C., M. & R.S07; 6 


v. Briacoe, id. 472; Picquet r. Curtis, 1 Sum. 478; Gale v. Kempe’* Heirs, 10 Louis. 205. In 
an action on a note payable at a particular place, no averment or proof of a demand there is ne- 
cessary. If the maker was ready to pay at the time and place specified, that would be matter 
of del fence. Bacon v. Dyer, 8 rairf. 19; Remick v . O’Kyle, Idem, 840; Bowie r. Duval, 1 
Gill & John. 176; Bank of S. Carolina r. Flagg, 1 Hill’s Car. Rep. 177. 

If it appears from the protest that demand of payment was made at the proper place , on the 
cashier of the bank, it is sufficient, although it be not expressly stated that the demand was made 
in the banking-house. Coleman e. Flint, 16 Louis. Rep. 250.' 

Where a note is made payable at a particular bank, and before the day of payment arrives, 
that bank has no place of business, and ceases to exist, and another bank does business in the 
same room, it is sufficient to present the note for payment at that room. Central Bank r. Allen, 
16 Maine Rep. 41. ^ 

(1) Where the cashier of a bank indorses a promissory note, the property of the bank, for the 
purpose of causing demand and notice to be given, the authority of the bank, for the purpose may 
be implied. Hartford Bank v. Parry, 17 Mass. 95. 

It is not necessary that tho demand or notice should be made by the party to the note or bill: 
it is sufficient if done by a notary. Hartford Bank v. Stedman, 3 Conn. Rep. 489. 

A parol authority is sufficient to constitute a person a^ent for the purpose of making a demand 
on the drawer of a promissory note. Shed v. Bret, 1 Pick. 401. ^ Sussex Bank r. Baldwin, 2 

Harrison, 487. V 

A demand of payment of a note, by an agent having any parol authority as a notary or the 
mere possession of the paper is sufficient; and such agent is competent to give notice of non-pay- 
ment. Bank of Utica v. Smith, 18 Johns. 230. ^ Sussex Bank v. Baldwin, 2 Han. 487. ^ 

{ Any person may present, at its maturity, a promissory note of which he is put in possession. 
A notarial demand ana protest is not necessary to fix the liability of the indorser. Sussex Bank 
v. Baldwin, 2 Han. 487. J- 
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[PART I. 

ought to demand payment, and give notice of the non-payment, so as to pre- 
vent loss. And it has been held, that assignees of a bankrupt, who was 
merely an agent, may, after the bankruptcy, present and receive payment of 
bills and notes in their possession, without being liable to an action of trover, 
though they must pay over the proceeds on demand to the person legally en- 
titled^). 

Where a bill has not been accepted, or has been accepted generally, and 
where a note is payable generally, the presentment for payment should be to 
the drawee of the bill, or the maker of a note, at his residence(o)(l). But 
since the 2 & 3 Will. 4, c. 98, where a bill, drawn on a person at one place, 
and requiring him to pay in another place, *has been protested for non-ac- 
ceptance, and accepted supra protest , such bill may, without further present- 
ment to the drawee , be protested for non-payment at the place where made 
payable(p). 

If the bill has been accepted, or note made payable, at a different place 
than the domicile of the drawee or maker of a note, whether or not accord- 
ing to the terms of the statute, or in the body of the note, then it always suf- 
fices , and is advisable , to make presentment at the latter (^) ; though we 
have seen, that if the place be named in the acceptance, without adding the 
words either “ only,” or u and not otherwise or elsewhere,” or be named 
only at the foot of a promissory note, it is not absolutely essential to present 
it there, and an actual presentment to the drawee or maker any where would 
in that case suffice(r). But if the bill be drawn as well as accepted paya- 
ble at a particular place, though not in the terms of the act, a presentment 
there must be made in order to charge the drawer(s); and if a particular 
place be named in the body of the note, presentment there is indispensable, 
even to charge the maker(t). In cases where, according to the terms of the 


(n) Jones v. Fort, 9 Bar. & Ores. 764; 4 
Muu. & Ry. 547, (Chit. j. 1445); Tennant v. 
Strachan, Mood. & M. 377; 4 Car. & P. 31, 
(Chit. j. 1450). 

(o) Poth. pi. 129. 

(p) See ante , 348, 349. 

(q) Per Best, C. J in De Bergareche v. Pil- 
lin, 3 Bing. 477, (Chit. j. 1292); Saunderson 
v. Judge, 2 Hen. Bla. 509, (Chit. j. 545); Am- 
brose r. Hopwood, 2 Taunt. 61, (Chit j. 772) ; 

2 Carapb. 550; Parker r. Gordon, 7 East, 886; 

3 Smith, 358; 6 Esp. 41, (Chit j. 727); and 
Hartley v. Spittal, 7 Law J. 83, K. B. M. T. 
1828, when it was held, “ that although a bill 
of exchange accepted * payable at, &c. * is a 


g eneral acceptance, and does not compel the 
older, in an action against the acceptor, to 
prove presentment at the place expressed, yet 
presentment at that place is a good presentment 
to the acceptor for the purpose of an action 
against the drawer.*' 

(r) Ante , 152, 153, 364; and Price v. Mit- 
chell, 4 Campb. 200, (Chit j. 933). 

(«) Gibbs r. Mather, 8 Bing. 214; ante, 364, 
note (y), but see Lyon v. Holt, 5 M. & W. 250; 
ante , 364, note ( s ). 

(t) Saunderson v. Bowes, 14 East, 500; 
Dickinson v. Bowes, 16 East, 110, (Chit. j. 
863); 6 Taunt 30; an/e, 364. 


(1) <{ Where the notury states that he “ demanded paynfent for said note, at the domicil of 
the maker thereof, and was answered that he was not there, and had left no funds to pay it,'* 
the demand is sufficient. Degrand v. Banks, 16 Louis. Rep. 461. 

A note payable at plaintiff's domicil need not be formally presented for payment; especially 
when it is shown the defendant had no funds there. Maurin r. Perot, id. 276. 

Where the maker of a note has removed before it falls due, and his residence cannot be ascer- 
tained by reasonable diligence, a demand may be made at his former residence. Central Bank 
e. Allen, 16 Maine Rep. 41. The replies made, on inquiry for the maker's place of abode, are 
admissible in evidence. Ibid. 

A notice sent through the post office to the maker of a note, is not such a demand as the law 
requires, where his residence is supposed to be ascertained. Thus where the notary was inform- 
ed, on inquiry, that the maker resided in or near a post town in an adjoining county, it was held 
that a demand sent through the post-office was not sufficient to charge the indorser. Stuckert v. 
Anderson, 3 W hart. 116. ^ 

A note payable in cotton at some convenient gin, if no particular gin or place is agreed on, 
must be demanded at the domicil of the debtor. Hunter r. Spurlock, 3 Miller’s Louisiana Rep. 
97. 
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bill or note, a presentment has been made at a different place, it will not be I. Of Pre- 
necessary to make another presentment at the domicile of the acceptor or maker “ r nt p a ent 
of the note, or to him in person(u)(l) ; and although the person at whose house menu 
the instrument is made payable may not be any parlv to it, and consequent- ^ 

ly not personally liable; yet an answer by him or at his house as to the pay- 0 
ment or non-payment of it is sufficient^) (2). And in the spirit of this rule made a ad 
it has been decided, that if the person at whose house the bill or note is made 
payable be himself the bolder, it is a sufficient demand of payment to exam- 
ine bis own books, and a sufficient refusal if thereupon it appear that he has 
no assets in hand(t/)(3). And where a bill, check, or note is payable at a 
banker’s, a presentment to their clerk at the clearing-house is suffi- 
cient (z) (4). 

We have seen, that in making a demand of an acceptance the party ought, 
if possible, to see the drawee personally (a). But a demand of payment 
need not be personal, it being sufficient if it be made at the house of the ac- 
ceptor^); and although it has been held, that if the *house be shut up [ *367 ] 
and no person there competent to give an answer, and the acceptor of the 
bill, or maker of the note, has removed , the holder must endeavonr to find 
out to what place he has removed, and make the presentment there(c); yet, 
according to a more recent authority (r/) , it is sufficient to shew that the bill 


(«) Mar. 106; Saunderson v. Judge, 2 Hen. 
Bla. 549, (Chit j. 545); Parker r. Gordon, 7 
East, 395; 3 Smith, 359; 6 Fsp. 41, (( hit. j. 
727); Com. Dig. tit. Merchant, F. 7; (iiles v. 
Boone, 2 Chit. R. 300, (Chit. j. 992) ; Dc Ber- 
gareche r. Pillin, 3 Bing. 47G; 4 Bing. 716, 
417; 11 Moore, 350, (('hit. j. 12 :2) 

(x) Stedinan v. Gooch, 1 fop. Rep. 4, tCh. 
j. 608) 

(y) Saunderson v. Judge, 2 II. Bla. 509, 
(Chit. j. 545). 

( z ) Reynolds v Chettle, 2 Cnrnph. 5*J6, (Ch. 
j. 823); Robson v. Bennett, 2 Taunt. 3^9, 
(Chit. j. 794); post, 394, 395, in notes. 

(a) Ante , 274, note (/). 

(b) Brown r. M'Dermot, 5 Esp. R. 265, 266, 
(Chit. j. 721); Cromwell v. Hyn*o;n, 2 fop R. 
512, ace. (Chit. j. 571); ante, 2>o, r.oU'(d). 
8ed ride Duke of Norfolk r. Howard, 2 Show. 
235, (Chit, j 166). 

Brown r. M’Dermot, 5 Esp. R^p. 2G5, (Chit, 
j. 721). Indorsee against Indorser. It was 
held in this case to be sufficient to demand pay- 
ment at the usual plnce of residence of the ac- 
ceptor, and if it is not then paid it is sufficient 
to entitle the party to proceed against the in- 
dorser. The plaintiff's counsel called a wit- 


ness, who proved that he carried the hill to tho 
house described as the place where Smithson, 
the acceptor, lived, hut that there were no or- 
ders left, and the hill was not paid, tut it ap~ 
pea red th )t the wit -a* finer saw the acceptor. 
Harrow, for tiro defendant, obi Tied to the evi- 
dence, and that the plaintiff should he railed, 
first, on the ground that the piombe to pay 
(proved to haw hern made? was not made to 
the plaintiff, tho indorsee him** If, which 5 he 
contend* <1 to l»r nere-vsary; and sceondlv, that 
the hand-writing of tin* acceptor should bo 
proved, and an a 'dual den: and on him. Lord 
Fdenhorongh, in summing up, told the jury, 
“ that it a <s neccsta nj to prove a demand of 
the hill him! non-jmvment by him; hut that if 
n hill was pivab e at a certain house it was 
sufficient to demand the money there: that had 
been done In re, for it was tho duty of tho 
drawee of a bill to leave provision for the pay- 
ment of it.” Veidirt for plaintiff. 

(c) Collins t*. Butler, 2 Stra. 1099, (Chit. j. 
295); ante , 290, note (c); Bay!. 5th ed. 218, 
note 10; Bateman r. Joseph, 2 Campb. 461; 
13 East, 433, (Chit. j. 801). 

( d ) Hme r. Allelv, 4 B. & Adol. 624; 1 N. 
& M 433, S. C. See post, S21, (41). Set 


(1) 4 Jolger t?. Chase, 18 Pick. 63; Roberts v. Mnson, 1 Ah. Rep. (New Series), 873. ^ 

(2) ^ Where & note is made payable at the counting-house of A , aud the firm is changed to 
A. B. before the note becomes due, a demand at tho counting-house of A. B. will be good. San- 
derson r. Oakey, 14 Louis. Rep. 373. 

A note signed by two, jointly and severally, nnd made payable at their dwelling-houses, wan 
presented to both, at the farm-yard of one of them, and no objection was made by cither, os to 
the place of demand. Held , a sufficient demand. Baldwin v. Farnsworth, l Fuirf. 414. V 

(3) ^ Bank of South Carolina v. Flagg, 1 Hill’s Car. Rep 177 ^ 

(4) It seents that where no p'ace of payment is mentioned in a note executed in a f^.ign 
country, parol evidence is admissible to show at what place it was agreed to be paid, nnd thus to 
give effect to the lex loci contractus. Thompson v. Ketehara, 4 John. 2S5. If tho maker of a 
note appoint a pirticular place where the demand of payment of it is to he made a demand there 
it sufficient to charge the indorser. State Bank r. Hurd, 12 Muss. Hep. 172. 

^ A demand of payment of the •* proper book-keeper” at the bank where a not# is made psy- 
•ble is sufficient. Armer v. Lewis, 16 Lous. Rep. 331. }* 
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was taken to the residence of the acceptors as stated in the bill, for the pur- 
pose of presentment, and that the house was shut up, and no one there; and 
this, although the declaration allege the bill to have been presented and shewn 
to the acceptor. And where a note was made payable at Guildford, and 
the holder presented it when due at two counting-houses there, the maker 
then living in London, this was held to be equivalent to a presentment to 
the maker bimself(e). And it is clear that if the drawee has never lived at 


the place of address, or has absconded , this circumstance will sufficiently ex- 
cuse the holder from not making any further inquiries after him(/), and if 
he has left the country on any account, presentment and demand of payment 
of his wife, or agent, at the place where he formerly resided, will be suffi- 
cient^) (1). If the drawee has by his acceptance appointed a place for 
payment, the bill should be presented accordingly (A), or in some cases it 
may be to his agent who has been used to pay money for him(t); and if a 
banker’s note be made payable at Tunbridge and also at London, the holder 
has a right to present it at either place, and if payment be refused at the more 
distant place, London, it is no defence to prove, that if payment had been 
demanded at the nearer place, Tunbridge, the note would have been paid(fc). 

If at the time of presentment the drawee be dead, the holder should in- 
quire after his personal representative, and present the bill to him(I)(2); 
and in case there be no representative, should demand payment at the house 
of the deceased (m) (3). But if the bill has been made payable at a partic- 
ular place, and presented there, it is not then necessary to present it also at 
the house of the executor(n). 

[ # 3C8 ] ( It is sufficient to require payment of the person on whom the bill *is 
drawn, and (it is unnecessary, in case of default of payment, to make any de- 
mand on the drawer previously to an action against an indorser (o). ) 


post. Part II. Ch. II. s, iv. Of the Declaration . England v. Newman, 12 Mod. 241; Phillips t>. 

(c) Hardy r. Woodrooffe, 2 Stark- R. 319, Astling, 2 Taunt. 206, (Chit. j. 777). 

(Cnit. j. 1020). (A:) Beeching v. Gower, Holt, C. N. P. 313, 

(/) Anon. Lord Raym. 743, (Chit. j. 216); (Chit j. 966). 

and see Hine v. Allely, 4 B. & Ad. 624, su- But that it is sufficient to give or leave no- 

pra. tice of non-payment at the house of a party, 

( g ) Cromwell v. Hynson, 2 Esp. R. 211, see Goldsmith v. Bland, Bay!. 5th edit. 276, 
(Chit. j. 571); ante, 280, note (a); Phillips note 118; Crosse v. Smith, post , Ch. X. s. i. 

v. Astling, 2 Taunt. 206, (Chit. j. 777). Notice of Non-payment; 1 Maule & S. 545, 

When not, see Cheek v. Roper, 5 Esp. R. S. P. 

175, (Chit j. 702). (/) Ante , 280; Molloy, b. 2, c. 10, s. 34; 

(A) Saunderson v. Judge, 2 H. Bla. 509, Poth. pi. 146. 

(Chit. j. 545); Giles v. Bonne, 2 Chit Rep. (m) Poth. pi. 146; Mar. 134. 

300, (Chit. j. 982); ante , 866, n. (/). What (n) Philpot v. Bryant, 3 Car. & P. 244; 1 

a sufficient averment of presentment in case of Moore & P. 754; 4 Bing. 717, (Chit j. 1387). 
bill made payable at the house of a third party, (o) Heylyn t?. Adamson, 2 Burr. 699, (Chit. 

’Bush v. Kinnear, 6 Maule & S. 210, post , Part j. 349); Hamilton r. Mackrell, R. T. Hardw. 
II. Ch. II s. iv. 322, (Chit j. 284). 

(t) Governor and Company of the Bank of 


(1) Where the maker of a note has removed into another state or jurisdiction, subsequent to 
the making of the note, a personal demand on him is not necessary ; it is sufficient if presented 
at his former residence. M’Gruder v. Bank of Washington, 9 Wheat. 598. 

•{ So, if his new place of residence cannot be ascertained, on reasonable diligence. Central 
Bank v. Allen, 16 Maine Rep. 41. V 

(2) Where the maker of a note died on the last day of grace, the notary on calling at his dom- 
icil, being informed of his death, protested the note for non-payment, and notified the indorser 
thereof: Held , that there was not a proper demand of payment sufficient to bind the indorser. 
Toby v. Maurian, 7 Louisiana Rep. 493. 

(3) It has been decided in Massachusetts , that if the maker of a note die, and an administra- 
tor be appointed before it becomes due, no demand on the administrator is necessary to charge 
the indorser, so that notice of the death and non-payment be duly given to the indorser, unless 
the maturity of the note happens more than a year after the maker’s death. This decision is 
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The presentment must also, in order to fix the loss on the .drawer and in* 1. Of Pr*» 
dorser, be actually made for payment ( 1); and payment of the money must 
in due time be demanded , and credit must not be given to or taken by the 
drawee of a bill or maker of a note, or the indorsers will be discharged (p); 
and therefore where A. on the 18th March, 1824, delivered to the Totness 
Bank, of whom be was a customer, several notes of the Dartmouth Bank, Present- 
and the Totness Bank, early on the ISth March, instead of demanding im- 
mediate payment of such notes in cash, sent and left them with the Dart* 
mouth Bank, who, according to the usual course of business, gave them 
credit in account for the amount of the notes, and the latter, in the evening 
oftbe 19th March, stopped payment, it was holden, that as between A. and 
the Totness Bank, the latter, by taking and receiving credit in account for 
the amount of such notes, was equivalent to payment to them; and therefore 
that A. was entitled to recover the amount from them(p). The practice 
relating to bankers' notes, payable on demand appears formerly to have been, 
to leave them at such banker’s for a few hours, and then call again for pay- 
ment^), but that was condemned as dangerous(r), and has long been aban- 
doned. The practice with respect to checks , when in the hands of a banker, 
has long been to present them on the same day at the banker’s on whom 
they were drawn, and if they have effects of the drawer in their hands they 
mark it as good, which is equivalent to an acceptance, and will bind them to 

E it the next day at the clearing-house; and it has been held, that the fol- 
ing such practice is not laches, though the bankers fail in the mean 
time(*); but if there be the least apprehension of a failure, the check ought 
to be presented at the earliest moment. The other points respecting the 
mode of presentment may be collected from the perusal of the three preced- 
ing heads. The other note should not be left in the hands of the drawee or 
maker without immediate actual payment in money (t), at least if it be, the 
presentment is not considered as made until the money is called for(u); and 
though it has been decided, that neither a holder nor a banker, acting as 
agent, is guilty of neglect by giving up *a bill to the acceptor upon his de- [ *369 ] 


(p) Gillard v. Wise, 6 Bar. & Cres. 134; 
7 Dow. Sc Ry. 623, (Chit. j. 1276); and see 
post, s. ii. as to payment , and what amount* to 
it 

(q) Turner v. Mead, 1 Stra. 416. (Chit j. 
248); Hoare *. Da Cotta, 2 Stra. 910, (Chit- 
j. 272); post , 381, note (r). 

(r) Hayward v. Bank of England, 1 Stra. 
550, (Chit. j. 252); Bayl. 5th edit 231; Rut- 
•ell v. Hankey, 6 T. R. 13, (Chit j. 530). 

Hayward kept cash at the Bank, and paid in 
a banker* note; the runner to the Bank of 
England led it the next morning, and called for 
the money in the aAemoon, but in the interval 
the banker had stopped, and this appeared to 
be the usual practice at the Bank. King, C. J. 
•aid, it t oat dangerous to suffer persons to deal 
with notes in that manner , and that the Com* 
% mon Pleat were of that opinion in the like cate, 
and he directed the jury to find for the plaintiff, 
which they did. Sed tide Turner r. Mead, l 


Stra. 416, (Chit j. 248); and Hoare r. Da 
Costa, 2 Stra. 910, (Chit. j. 272); pott, 381, 
note (c). 

(s) Robinton v. Bennett, 2 Taunt. 388, (Chit, 
j 794); and Bayl. 5th edit. 224. 

(/) Hayward v. Bank of England, 1 8tra. 
550, (Chit. j. 252); Bayl. 5th edit. 231; su- 
pra , note (/). 

(u) Id. ibid.; Bnvl. 5th edit. 231. In Rid- 
ley v. Blackett, Peake’s Addenda, 62, (Chit. j. 
553), it was holden, that the indorser of a for- 
eign bill is not discharged by the holder’s hav- 
ing given np the bill to the acceptor, and re* 
ceived his check for the amount, which was re- 
turned ot the clearing-house and protested, and 
notice given to the iodorser, the same day, and 
Lord Kenyon said, the case of Mr. Hankey de- 
cides this case. 

But see Powell r. Roche, 6 Esp. R. 76, 
(Chit. j. 731); and Marius, 21; post, s. ii 
Payment — IIow Made , SfC. 


grounded upon some supposed material difference between the situation of an administrator in 
Massachusetts and that of one in England. Hall r. Burr, 12 Mass. Rep 86 
(1) Where the notary states be “ demanded payment of the dmA, at the counting-house of 
the acceptor,” it is sufficient, without saying ” the draA was presented , and payment thereof de- 
manded.” Nott’s Ex’r r. Beard, 16 Louis. Rep. >08. }> 
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[part I. 


livering to them his check on another banker(x) , that doctrine may now be 
questionable (y); an most of the London bankers, on presenting a bill for pay- 
ment in the morning, leave a ticket where it lies due, and declaring, that “ in 
consequence of great injury having arisen from the non-payment of drafts 
taken for bills, no drafts can in future be received for bills, but that the par- 
ties may address them for payment to their bankers, or attach a draft to the 
bill when presented.” 

Bills and notes, when payable at a time certain, must be presented on the 
very day they fall due , and those which are not payable on a day certain, but 
on presentment or demand, must be presented, or at least put in circulation 
for that purpose, within a reasonable time after they have been received, de- 
pending on distance and other circumstances presently noticed. In the first 
case, a premature presentment before the instrument falls due would be wholly 
inoperative(*)(l), and a delay in presenting until even one day after the in- 
strument was at maturity, would discharge all the parties not primarily liable. 
It was once thought, that the propriety of a presentment for payment with 
respect to the time when it should be made, was in all cases, a question for 
the determination of a jury; but the decisions of juries having been found to 
be very much at variance from each other(a), and consequently to have ren- 
dered the commercial law in that respect very uncertain, it is now settled to 
be the province of the Court to determine the time when a presentment ought 
to be made(6)(2). 

Before we proceed to state when each description of instrument falls due 
and must be presented for payment, it will be essential to examine the differ- 
ent styles and computations of time affecting bills, the different usances , how 
months are calculated, when days of grace are allowed and their number, and 
the consequences of these instruments falling due on a Sunday, Christmas- 
day, Good Friday, Fast day, Day of Thanksgiving, or authorised Festi- 
val, &c. 


When a bill is drawn at a place using one style, and payable on a day cer- 
tain at a place using another, the time when the bill becomes due must be 
calculated according to the stylc{c ) of the place where it is payable; because 


(x) Russell r. Hnnkev, 6 T. R. 13, (Chit, 
j. 530); and Ridley v. Blackett, ante, 308, 
note (v). 

(y) See post , s. ii. 

(z) VVitfen r. Roberts, 1 Esp. Rep. 262, 
(Chit. j. 536). A presentment for payment 
on the second day of grace, when the third is 
not a Sunday, is a nullity; and see Gridin v. 
Goff*, post, 374, note (x). 

(a) Allen p. Dockwru, l Salk. 127, (Chit, 
j. 206); Mainwaring v. Harrison, Stra. 503, 
(Chit. j. 350); Cobman c. Saver, ii. 820, 
(Chit. j. 267); Darrach v. Savage, 1 Show. 
155, (Chit. j. 181); Phillips o. Phillips, 2 
Freetn. 247, (Chit. j. 209, 210); Crawley r. 


Crowther, id. 257, (Chit. j. 221); Tindal r. 
Brown, 1 T. R. 16S, 160, (Chit. j. 431). 

( b ) Darbishire r. Parker, 6 East, 11, 12; 2 
Smith, 105, (Chit. j. 707); Parker v. Gordon, 
7 East, 3S5; 3 Smith, 358; 6 Esp. 41, (Chit, 
j. 727); Tindal r. Brown, l T. R. 168, 169, 
170, (Chit. j. 431) ; Brown r. Collinson, 
Beawcs, pi. 229; Brown v. Harraden, 4 T. R. 
148, (Chit. j. 470); Kyd, 45; Molloy, b. 2, c. 
10, acc . ; Russell r. Langstafie, Dougl. 615, 
(Chit. j. 415); Muilman r. D’Eguino, 2 Hen. 
Bla. 568, 569, contra , (Chit j. 549). 

(c) As to the old and new style, see Kyd on 
Bills, 7, and Chittv’s Col. Stat. tit. “ Time.** 
All places with which we, in Great Britain, are 
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(1) Where a note is made payable in a given number of days with grace, a demand made 

before the last day of grace, is insufficient to charge the indorser. Leavitt v. Simes, 3 Now I 

Hamp. Rep. 14. «{ Farmers* Bank v . Duvall, 7 Gill & John. 78; Jackson v. Newton, 8 Watte, f. 

401. } k 

(2) ^ In the case of Davis u. Herrick, 1 Ham. 66, it is held to be one of law, to be decided 

by the court, where the facts are not disputed. But where the facts are contested the question N 

of law becomes mixed with fact, and is for the denision of the jury, under instructions from the 

eourt. }■ . ( 
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the contract created by the making a bill of exchange is understood to have I. Of Pre* 
been madc^at that place, and consequently should be construed according to J£" t p ei11 
the law of it(rf). In other works it is laid down, that upon a bill drawn at a roent.°*~ 
place using one style, and ^payable at a place using another, if the time is 5lh . 
to be reckoned from the rfa/r, it shall be computed according to the style of Timio/ 
the place at which it is drawn, otherwise according to the style of the place Presem- 
where it is payable; and in the former case, the date must be reduced or carried n 

forward to the style of the place w here the bill is payable, and the time reckon- 1* J 
ed from thence(e). Thus, on a bill dated the 1st of May, old style, and 
payable here two months after date, the time must be computed from the 
corresponding day of May, new style, viz. 13th May; and on a bill dated 
the 1st May, new style, and payable at St. Petersburgh two months af- 
ter date, from the corresponding day of April, old style, viz. 1 9th April (/). 

In some cases it has been considered, that when computation is to be made Day of 
from an act done, the day in which the act is done is to be included (g*), but Date of 
the law relating to bills of exchange is different; for the custom of merchants anceufbe 
is settled, that where a bill is payable at usance, or at so many days after the excluded. 
date(A), or after sight, the day of the date(A), or of the acceptance, must 
be excluded (li) ; and therefore, if a bill drawn payable ten days after sight, 
be presented on the 1st day of a month and then accepted, the ten days ex- 
pire on the 1 1th, and the bill, by the addition of the days of grace when they 
are three in number, becomes due on the 14th(i). When a bill, &c. is 
drawn payable at usance, or at a certain time after date, and it is not dated, 
the time when it is payable must be computed from the dnv it issued, exclu- 
sive thereof^'). And before the recent statute 2 & 3 Will. 4, c. 9S, when 
a bill payable thirty days after sight was protested for non-acceptance, and 
then accepted supra protest , it must, without reference to the place of pay- 
ment, have been presented to the original drawee at thirty-three days after 
the day of the acceptance, exclusive thereof, and the time was not reckoned 
from the time of presentment for acceptance to the drawee(l); but since that 
act such bill, if made payable at a place not being the place of the residence 

in the habit of negotiating bills, compute their T. R. €23; Kyd, 6; but seethe obscnations 
time ns we do, (except that Russia adheres to of Lord Lllenborocgh in Watson r. Rears, 2 
the old 'style) by years reckoned in a series, Campb. 296, from which it appears that in ma- 
from the birth of our Saviour, and divided each ny cases the day is to be excluded. See also 
into twelve months, and 365 (or in every fourth Pugh r. Duke of Leeds, Cowp. 714; Lester r. 
year 366) days. 1 Pardess 353. Garland, 15 Yes. 254; 9 Bar. & (’. 134, 603. 

( d ) Potb. pi. 155; Huttenu, 1st ed p. 2U; (A) Pellnsis r, Hester, Lord Ravin. 2S0; 

Beawes, pi. 251; Mar. 102; ante % 167, 16H; Lutw. 15!*!, (Chit- j. 204;) Coleman r. Sayer, 
acc ; Kyd, 8, contra. Old style, it is said, ! Barnard. B R. 303, (Chit. j. 267); Poth.pl. 

•till prevails in Muscovy, Denmark, Holstein, 13, 15; Campbell r. French, 6 T. R. 212; 2 
Hamburgh, Utrecht, Gueldres, Last Friesland, Hen. Bla 163, (Chit. j. 541); Beawes, pi. 

Geneva, and in all the Protestant principalities 252; K)d, 6; 1 Pardess. Cours de Droit Com. 
in Germany, and the Cantons of Switzerland. 1st edit. 353; 2 Pardess. 356, No. 336; May 
Beawes, pi. 258; Kvd 7, 8; Mar. 56; see the v. Cooper, Fort. 376, (Chit. j. 250), contra. 
preceding note. The Gregorian Calendar is In America, if a bill after sight be presented on 
generally received throughout Europe, 1 Par- one day and accepted the next, the time is 
dess. 353. computed exclusive of the latter. Mitchell r. 

(e) Boyl. 6th edit. 249; Poth. pi. 155. De Grand, 1 Mason, 176. 

(/) Hutteau, 1st edit, page 241; Bayl. 5th (i) Kyd, 6, 7. 

edit. 249. (j) Hague t\ French, 3 Bos. & Pul. 173, 

(g) Glaasmgton v. Rawlins, 3 East, 407; 4 (Chit. j. 652); Arniitt r. Breame, Lord Raym. 

Esp. 224, 8. C.; Cramlington r. Evans, 2 Vent. 1076; Kyd, 7; an/e, 14S. 

308, 310, (Chit. j. 174); Castle a. Burdilt, 3 


(1) A note dated August 25th, and payable in four years from date falls due August 28th, if 
three days of grace are allowed. Ripley v. Grsenleaf, 2 Venn. Rep. 129. 
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of the drawee, may, without further presentment to the drawee, be protested 
for non-payment unless paid on the day on which such bill would have become 
payable had the same been duly accepted (k) . In the case of a bill not falling 
within the description mentioned in the above statute, we have seen that the 
6 & 7 Will. 4, c. 53, declares it unnecessary to make a presentment to the 
acceptor supra protest , or referee in case of need, until the day after the day 
on which the bill becomes due(J). 

Foreign bills, as has been already observed, are usually drawn payable at 
one, two, or more usances . The term usance is French, and signifies the 
lime which it is the usage of the countries, between which ♦bills are drawu, 
to appoint for payment of them(m). This term, however, is not so much 
in use as formerly, and it is becoming the practice to make foreign bills pay- 
able at so many months or days after date or sight, as in the case of inland 
bills drawn in this country, it has in another place been said, that accord- 
ing to the language of merchants u usance” signifies a month (n). The length 
of the usance or time which it includes, varies, in different countries, from 
fourteen days to one, two, or even three months, after the date of the bill. 
Double or treble usance is double or treble the usual time, and half usance 
is half that time; when it is necessary to devide a month upon a half usance, 
the division, notwithstanding the difference in the length of the month, con- 
tains fifteen days(o). It has been said, that the Court cannot take judicial 
notice of foreign usances, which vary, being longer in one place than anoth- 
er^), and therefore their duration must be averred and proved (q). The 
following table contains a correct list of the different usances as approved and 
acted upon by the first mercantile houses of the present day : — 


A usance between 
London(r) and 


} AUppo | 


sometimes accounted ) • 


as treble usance $ 


is 1 calendar month aftor date. 


Altona is 1 calendar month after date. 

America, North(i), said to be 60 days. 
Amsterdam is 1 calendar month after date. 
Antwerp 1 do. do. 

Bahia(f) none. 

Berlin 14 days after acceptance. 

Bilboa 2 calendar months after date. 

Brabant 1 do. do. 

Brazil (u) none. 

Bruges 1 do. do. 

Buenos Ayres(r) none. 


Cadiz 
Constantinople 
and Smyrna(to) 
Flanders 
France (x) 
Frankfort on ) 
the Main > 


2 calendar months after date. 
| 31 days do. 


1 calendar month 
80 days 

14 days after acceptance. 


do. 

do. 


{k) Ante , 850. 

(/) Ante, 851. ^ o 

(m) Poth. pi. 15; Hawes v. Birks, 8 B. & 

P. 338, (Chit. j. 690); Selw. N. P. 9th edit. 
350, note 10. . 

(n) Smart v . Dean, 3 Keb. 645, (Ch. j. 
163). 

(o) Mar. 2 edit. 23; Poth.pl. 15; 2Pardess. 
356. 

(p) Buckley v. Cambell, 1 Salk. 131, (Chit, 
j 228); Meggadon v. Holt, 12 Mod. 15, (Chit. 

j. 182). 

J (q) Id. Ibid . 

(r) Molloy, tit. Bills of Exchange, b. 2, c. 
10. See also Beawes; and Frees *s Cambist's 


Compendium, Part ii. 

(s) Glen, on Bills, 2 edit. 21. 

(t) See Rio de Janeiro. u 

(u) Id. ibid. 

(v) Camb. Comp. 159. Bills generally 
drawn at 30, 60, or 90 days after sight, ib. t 
usually 60 days. 

(tr) Glen, on Bills, 2 edit. 21. Sometimes 
61 days after sight 

(x) Bayl. 6th edit. 251; Camb. Comp. 78, 
1 calendar month; Beawes; Molloy; Pothier 
pi. 15, 2 Pardess. 356, thirty days. In Camb. 
Comp. 98, the usance between Paris and Eng- 
land is stated to bo sixty days after date. 
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A usance between j 
London end \ 


| Florence 

Genoa(y) 

Geneva 

German/ 

Hamburgh 


> sometimes accounted ) 

: aa treble naaoce \ 80 dft J § after 
ia 3 calendar montha after data. 


do. 

do. 

do. 


Holland and the ) , . 

j. i I »o. 


V 


Netherianda 
Ital/(a) 

Leghorn 3 

Liabon(a) 2 

Liale 1 

Lucca, sometime* 3 

•Madrid and ) 

all Snain( 0 ) J 

Middleburgh 

Milan 

Naples(5) 

Netherlands^ ) 

Oporto(d) 

Palermo(a) 

Periam 

Peterabiirgb(g) 

Portugal 

Rio D© Janeiro, ] 
Bahia, & other I 
parta of Bra- f 

»I(A) J 

Rotterdam 

Rome 

Rouen 

Seville(t) 

Smyrna* 

Spain 
Sweden 
Trieat e( f‘) 
Venice(fc) 

Vienna(/) 

West Indiea(m) 
Zante 
Zealand 


do. 

do. 

do. 

do. 

do. 


do. 

dp. 
do. 

do. 

do. 

do. 

do. 

do. 

do. 


2 calendar montha after date. 

1 do. do. 

3 do. do. 

none. 

1 calendar month after date. 
30 daya after eight 
8 do. or 90 daya do. 

1 calendar month after date, 
none. 

2 calendar montha after date. 


1 calendar month after date. 
3 do. do. 

1 do. do. 

2 do. do. 

81 daya after date. 

2 calendar montha after date. 
75 daya after date. 

aame aa Vienna. 

8 calendar montha after date. 
14 daya after acceptance. 

31 do. do. 

3 calendar montha after date. 

1 do. do. 


I. Of Pre- 
aeotment 
for Pay- 
ment. 

5thly, 

7\me of 
Present- 
ment. 
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Brabant, France, 
Flanders and 
Holland , or Zea- 
land 


1 calendar month. 


A usance between J 
Amsterdam^ n) and ] 


Italy, Spain, and > 
Portugal ) 

Frankfort Nurem-' 
burg, Vienna, 
& other places 
in Germany, on 
Hamburg and 
Breslau 


2 calendar moaths(o). 


14 daya after sight, 2 usances, 28 days, and half 
usance 7 days. 


(if) See Beawes. But in Molloy it is stated 
is two months after date. And in Carob. Corap. 

® atnc ® # days of grace are said to be 
abolished by the Code Napoleon. 

(*) Camb. Comp. 78. 

(o) In Camb. Comp. 155, it ia stated to be 
thirty days after sight. 

Molloy; Freese’s Camb. Comp. 
73, 124; 1 Wile. 185 F 

(6) In Camb. Comp. 146, usances and days 
of grace are stated to be abolished by the Code 
Napoleon. J 

(c) See Holland. 

M Comp. 155; but see Lisbon. 

(•) With London ; bat with most other 
P laces 21 days after sight Camb. Comp. 150. 


(/) Poth. pi. 15, acc.; Molloy, 84, contra. 
See •• France .” 

( g ) Camb. Comp. 111. 

(A) Camp. Comb. 156. It is said that bills 
are usually draup at 60 or 30 days; sometimes 
also, but very rarely, 90 days after sight. Ib 

(i) Camb. Comp. 124. 

*See Constantinople. 

( j) Freese’s Cambis's Compendium, 103. 

(k) Lutw. 885; Camb. Comp. 143. 

(/) Camb. Comp. 108. But according to 
Beawes, fourteen days after sight 

(m) Glen, on Bills, 2d edit 21. 

(n) Molloy, 84; Kyd, 4, 5. 

(o) Mitford e. W afoot, 12 Mod. 410, (Chit, 
j. 214) ; Camb. Comp. 80. 
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Amsterdam, 
Antwerp, Rot- 
terdam (p) and 

Genoa ( 9 ) 

Hamburgh, Al- 
tona and 


A | '■ 

“ssjt.S’isr | « -ri 

England and France 1 month after date. 
. ,to &t 2 r “ d J 2 "tonth. after data. 
Abolished by the Code Napoleon. 

{ Germany 14 days after sight. 

France & Holland, 1 month after date. 

[ H °"^A a i"u ) 2 month, after date. 


Leghorn and \ . a " d Hamburgh $ 


[*373] 


A utance between 
Lisbon, Oporto, 
and 

Palermo and 

Venice, Holland 
and 


I Lisbon 3 months after date. 

[Paris 1 month after date. 

{ ‘Spain 15 days after sight. 

Holland, Germany, 2 months after date. 
Italy 3 months after dnto. 

France 60 days after sight. 

' most other places, ' 
except London 

Hamburgh 


^ 2 1 days after sight. 
2 months after date. 


[part I. 


These usances are calculated exclusively of the day of the date of ihe bill. 
At the expiration of the apppointed usance the bill would be apparently due, 
but the custom of merchants has allowed the drawee further time, called 
days of grace, which are in general calculated as before mentioned, exclu- 
sively of the last day of usance; and on the last of these three days, or on 
the second, if the third be a Sunday, the bill should, in this country, be pre- 
sented for payment(t‘)(l). 


Of Month*. When bills, &c. are payable at one, two, or more months after date or 
When Bill sight, the mode of computing the time when they become due differs from 
afteMhem moc ^ e °f computation in other cases. In general, when a deed or Act 
due. of Parliament mentions a month , it is construed to mean a lunar month, or 
twenty-eight days, unless otherwise expressed (k ) ; but in the case of bills 
and notes, and other mercantile contractsf/), the rule is otherwise, and by 
custom of trade, when a bill is made payable at a month or months after dale, 
the computation must in all cases be by calendar and not by lunar months; 
thus, when a bill is dated the 1st of January, and payable one month after 
date, the month expires on the Tst February (m), and w ith the addition of the 
days of grace, the bill is payable cn t lie 4th February, unless that day be a 
Sunday, and then on the 3d. When one month is longer than the succeed- 
ing one, it is said to be a rule not to go, in the computation, into a third 


( P ) See Camb. Comp. pp. 80, &c. Where 
the usance is the same with other countries as 
with London , it will be found under that head. 
The places where no usances are established 
are also there specified. 

( g ) See ante , 371, note (y). 

(i) Post, 374, et seg. 

(k) 2 Bla. Com. 141; Lacon v. Hooper, (£ 
T. R. 225; 1 Esp. 249, S- C. ; Castle t>. Bcuv 
ditt, 8 T. R. 623; The King v. Adderiev, 
Dougl. 464; Crook v. McTavisb, l Bing. 307; 


8 Moore, 265, S. C. As to lunar and calendar 
months, and how they are calculated, see Lang 
t\ Gale, 1 Maule &. S. Ill; Watson v. Pears, 
2 Cnmpb. 294; Cuthcart r. Hardy, 2 Maule & 
S. 6 SJ. And see a long note ns to time, in 
general, 2 Bla. Com. 141, Chitty’s edition; 
Chitty’s Col. Stat. tit. “ T.me Paides 9 . S53. 

(/) 1 Stra. 652; L:mg r. Gale, 1 Maule & 
S. Ill; 6 Id. 227; 3 Prod. & B 197. 

( m ) Bean es, pi. 253; Mar. 74, 90, 2 d edit, 
p. 19, 24; CocUell r. Gray, 3 Brod. & B. 1S7. 


V (,) «^A n *D*’T 1 Minor, 295: Eldridge v. Roger*, Idem, 892; Brown v. Lu*b, 4 

J?u " k , A ' e * andria »• Swann, 9 Pelera, S3; Fulton Company r. Wright. 12 Louia. 
Bep. Son; Cbnrch v. Clark, 21 Pick. Rep. 810; Farmer’aBank «. DuvaU, 7 Gill & John. 78. ^ 
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month; thus, on a bill dated the 28th, 29th, 30th, or 31st January, and pay- I. Of Pre- 
able one month after date, the time expires on the 28th of February in com- 
mon years, and in the three latter cases, in leap year on the 29th(n). When meat?* 
the time is computed by days, the day on which the event happens is to be 
excluded (o) . Time* of 

Fresent- 

When a bill or note purports to be payable so many days after sight , the mcm ‘ 
days are computed from the day the bill was acc epted, or the note present- when 
ed, exclusively thereof(l), and not from the date of the bill or note, or the 
day the same came to hand, or was presented for acceptance^); for the 
sight must appear in a legal way, which is either by the parties accepting the Sight due. 
bill, or by protest for non-acceptance( 9 ) (2). *And in the case of a bank post [ *374 ] 
bill, which is really a promissory note, and in case of a note payable after 
sight , though the maker has sight of the instrument when he makes it, yet a 
distinct and subsequent presentment must afterwards be made, and the time 
of payment is reckoned from the day of presentmeat, exclusive thereof(r). 

So a note payable at sight must be presented, though it be also expressed to 
be payable on demand ($). 


In most countries, when a bill is payable at one or more usances , ora bill 
or note is payable at a certain time after date, or after sight, or after dc- whe/al-*’ 
mand, it is not payable at the precise time mentioned in the bill or note, but lowed, 
days of grace are allowed (/). The days of grace (at Hamburgh called res - 
pile days), which are allowed to the drawee, are so called, because ^ ,e y how calcu- 
were formerly merely gratuitous and not to be claimed as a right by the per- lated. 
son on whom it was incumbent to pay the bill, and were dependent on the 
inclination of the holder: they still retain the name ol grace, though the cus- 
tom of merchants, recognized by law, has long reduced them to a certainty, and 
established a right in the acceptor to claim them, in most cases of foreign or 
inland bills or notes payable at usance, or after date(u), or alter sight (u), or 


(«) Mar. 76; Kyd, 6. 

(o) Bellasis t». Hester, Lord Raym. 290, 
(Ch. j. 204). When not, 15 Ves. 249; 9 B. & 
C. 134, 603. 

(p) But see in case of acceptance supra pro- 
test, ante , 349, 2 & 3 Will. 4, c. 98. 

{q) Campbell v. French, 6 T. R. 212, (Ch. 
j. 541); Com. Dig. tit. Merchant, F- 7; see 
Anonymous, Lutw. 1591. It was formerly 
holden otherwise; Bellasis r. Hester, 1 Lord 
Raym. 290; Lutw. 15S9; Nelson’s /</. 506, 
by two justices against one. Seo Bayl. 6th ed. 
250; but note see May v. Cooper, Fortes. 376; 
Coleman v. 8ayer, 1 Barnard, K. B, 303; Les- 
ter e. Garland, 16 Ves. 264; Roscoe on Bills, 
152, 154. 

(r) Sturdy v. Henderson, 4 Bar. & Aid. 
612, (Chit j. 1110). 

(s) Dixon v. Nuttall, 1 C. M. & R. 307; 6 
C. & P. 820, S. C.; ante , 365, note (t). 


(() Brown v. Hnrradcn, 4 T. R. 141, (Chit. 

i. 470) ; Ltfiley v. Mills, 4 T. R. 170, (Chit. 

j. 473) ; Marius, 76. 

(u) Brown v. llarrnden, 4 T. R. 151, 752, 
(Chit, j 470). Ter me de grace , n'est terme 
de grace que de nom y parce que e'est humani- 
tatis rationc qu'elle Vaccorde , et pour le dit - 
linguer de cclui porU par la lettre; il est r/- 
ellement terme de droit, puisque e'est la loi qui 
U donne. Toth. pi. 187. See Coleman r. 
Saver, 1 Barnard, Rep. B. R. 303, (Chit. j. 
267) ; Vin. Ah. tit. Bills of Exchange, b. 9. 
In Brown v . llarraden, 4 T R. 151, it was 
said to have been once decided, that days of 
grace are not allowable on inland bills. 

(v) Coleman v. Snyer, 1 Bnrnardiston, K. 
B. 303, (Chit. j. 267) { Beawes.pl. 256; Left- 
lev o Mills, 4 T. R. 170, (Chit. j. 473); BeU 
lasis v. Hester, 2 Ld. Raym. 280, (Chit. j. 
204). 


(1) The seme rule is recognized in the United States. Henry r. Jones, 8 Mass. Rep. 452. 

Woodbridge r. Brigham, 12 Maaa. Rep. 403. Jackson v. Richards, 2 Caines’ Rep. 343. See 
Avery t. Stewart, 2 Conn. Rep. 69. Leffingwell r. White, l John. Cas. 99. See Lortng r. 
Hailing, 15 John. Rep. 120. And a bill pavnble at so many days after sight, means so many 
days after legal sight, that is, so many day* after the acceptance, for that is the sight to which 
the bill refers. Mitchel v. Dsgrand, 9 Mason’s Rep. 176. * 

(2) { Where a bill is made payable after sight, a protest for non-acceptance, and due notice 
to all parties is indispensable to make them liable. Higgins v. Morrison s Ex r 4 Dana, 102. f 

54 
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1. Of Pre- after a certain event, or even when expressly made payable on a particular 
■entment day (ar) (1), or even at sight (y) ; but not when expressly made payable on 
demand(z). 

. . The number of these days varies according to the ancient custom or ex- 

Timtcf press law prevailing in each particular country (a). Various alterations in 
Present- the days of grace allowed in the time of Beawes having been introduced by 
m%DL the Code Napoleon, a table of the several days of grace as now prevailing, 
and acknowledged to be most accurate, is subjoined (6). — 


(x) In Brown v. Harraden, 4 T. R. 148, 
(Cb. j. 470), the note was expressly made pay- 
able on the 2d November, and it was held that 
the maker was neveitheless entitled to three 
days grace. In the case of Grifiin r. Goff, 12 
Johnson’s Rep. (America), a promissory note 
was drawn, dated 12th August, 1 S 1 4, payable 
to defendant or bearer on 1st December, the 


court held it was not demandable until the third 
day of grace; and notice of non-payment on 
1st December was a nullity and judgment was 
given for the defendant 
(y) Post, 376. 

(*) Post, 377. 

(а) Beawes, pi. 260. 

(б) See Freese’s Camb. Comp. Part ii. 


(1) The days of grace as allowed in England, are generally allowed in the United States. At 
least no traces can be found of a contrary decision, except in in the state of Massachusetts, 
where it is held, that 4 no days of grace are allowable unless stipulated in the contract itself. 
Jones v. Fales, 4 Moss. Rep. 245. In JSTew York and in Pennsylvania the days of grace are 
certainly allowed. Corp v. M’Comb, 1 John. Cas. 328. Jackson v Richards, 2 Caines* Rep. 
343. Lewis v. Btirr, 2 Caines* Ca. in Err. 195. Bank of North America v. Petit, 4 Dal. Rep. 
127. 5 Binn. Rep, 541. And in Tennessee, Alabama, New Hampshire, Vermont, Indiana, 

Louisiana, and Maryland, as well as in the United States courts. Brown r. Lush, 4 Yerg. 210; 
Crenshaw v. M’Kiernan, 1 Minor, 295; Eldridge v. Rogers, Idem, 392; Leavitt v. Simes, 8 N. 
Hamp. 14; Ripley v. Greenleaf, 2 Verm. 129; Pratt c. Eads, 1 Blackf. 81; Kenner and al. »• 
Their creditors, 20 Martin’s Louis. R. 36. Fulton Company v. Wright, 12 Louis. Rep. 886; 
Farmers* Bank v. Duvall, 7 Gill & John. 78: Bank of Alexandria v. Swann, 9 Peters, 33 £ 

By the usage of banks in a particular place, the payment of a promissory note or bill of ex- 
change may be demanded on the fourth day after the time of payment. Renner v. Bank of Co- 
lumbia, 9 Wheat. 681. Bank of Washington t?. Triplett, 1 Peters, 25. MiMs r B:mk of the U. 
States, 11 Wheat. 431. And this usage forms a part of the law of the contract; and is binding 
on the parties, although they be not acquainted with its existence. 

A bill drawn payable at five days after sight, and accepted on the first day of a month, is pay- 
able on the ninth of the same month, the day of the acceptance being excluded, nod three days 
of grace allowed, a demand on the eighth, and protest for non-payment is too early, and there- 
fore void. Mitchell v. Degrand , 1 Mason’s Rep. 176. 

The three days of grace ore allowable as between the maker and holder of a promissory nota. 
Hognn v. Cuyler, 8 Cowen, 203. 

Days of grace are allowed upon bills single, such instruments having been made negotiable, 
and put upon the same footing with bills of exchange and promissory notes, by the act -Of 1786. 
Love v. Nelson, l Mart. & Yerg. 237. 

An action brought against the maker of a promissory note on the third day of grace, ia prema- 
turely brought, and advantage may be taken of the error on the trial by non-suiting thej»laintiff» 
Osborne r. Moncure, 3 Wend. 170. 

The maker has the whole of the third day of grace in which to make payment, though notice 
to the indorser on the third day of grace, after demand and default of payment by the maker, ie 
good: such notice, however, need not be given until the following da^. 

The days of grace on negotiable notes constitute a part of the original contract; and the nego- 
tiability of the note is os unrestricted during those days, as before their commencement The 
Savings bank of New Haven v. Bates, 8 Conn. Rep. 605. 

If on a comparison of the day of acceptance, the day designated for payment, and the tenor of 
the bill, it appears the days of grace were included with those of sight, between the day of ac- 
ceptance and that designated for payment, that day is the peremptory one of payment, and pro- 
test on that day is legal. Kenner & al. v. Their creditors, 20 Martin’s Louis. Rep. 86; and see 
1 Louisiana Rep. 120. 

The demand of payment on the drawee of a bill of exchange, in order to charge the drawer in 
case of non-payment, must be made on the third day of grace. Pratt v. Eads, 1 Blackford’s 
Rep 81. 

< \Vhere the maker of a note is entitled to grace, the endorser has the same privilege. Cen- 
tral Bank v. Allen, 16 Maine Rep. 41. 

A note made payable on a particular day, toithout defalcation , is entitled to the usnal days of 
worcU implying merely that the note ia to be paid without any diminution, or claim 
to set-off, or otherwise. McDonald r. Lee’s Adm’r, 12 Louia. Rep. 435. > 
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CHAP. IX.] FOB PAYMENT. 

Altona(c). 8nndays and holidays included, and bill® falling due on a. Sunday} I. Of Pra- 

or holiday mutt be paid, or in default thereof protested, on the > 12 days(d). aentoxent 
day previous ...... y /or Psy- 

America(e). ......... 3 days. mexit. 

AmtUrdam . Abolished since the Code Napoleoo ..... none. 

* Antwerp. Abolished by the Code Napoleon ..... none. 5thly, 

Berlin. When bills including them do not fall due on a Sunday, or} Time 

holiday, in which case thoy must be paid or protested the day > 3 days. Present* 
previous ....... ) ment. 

Brazil. Rio de Janeiro, Bahia, including Sundays, &c. as in the £ *375 ] 

England , Scotland , Wales, and Ireland . . .8 days. 

France . Abolished by the Code Napoleon, Livre 1, tit. 8, sec- 5, pi. 135; 

I Purdess. 189 Ten days were formerly allowed; Poth. pi. 

14, 15 

Frankfort on > Except on bills drawn at sight, Sundays and holidays not in* 
the Main. > eluded ....... 

Genoa. Abolished by the Code Napoleon ..... none. 

Hamburgh[e). Same as Altona 12 days. 

Ireland. . . . .3 days. 

Leghorn(f). ......... none. 

Lisbon and > 15 days on local and 6 on foreign bills; but if not previously ae- > 6 days, or 
Oporto. S cepted, must be paid on tho day they fall due . . J 15 days. 

Maples. Abolished by tho Code Napoleon ..... none. 

Palermo. .......... none. 

Petersburgh. Bills drawn after date are entitled to 10 days grace, those drawn 
at sight to only 3 days, and those at any number of duvs after 
sight none whatever. But bills received and presented after they 
are due, nre nevertheless entitled to 10 days grace. In these 
days of grace arc included Sundays and holidays, as also the day 
when the bill falls due, on which days they cannot be protested 
for non-payment, but on the morning of the last day of grace pay- 
ment must be demanded, and if not complied with, the bill must 
be protested before sunset .... 

(c) In Camb. Comp. 90, it is said that re- ed at his peril to protest, and send off the pre- 

spectable houses, or those which have any re- tost by the eleventh day. Verdict for the plain- 
gard for their credit, do not avail themselves of tiffs. But it is observed (Bayl. 5th edit. 246), 
any days of grace ; and that, indeed, to do so that this is not consistent with the Hamburgh 
would be considered as almost equivalent to Ordinance, Article 17, in which it is stated, that 
having stopped payment. And see 1 Kelly’s the holders may postpone the protest uutil the 
Camb. Comp. 206. twelfth day , if it be not a Sunday or a holiday. 

(d) Sometimes only eleven days. And see And in another case it was held, that where 

post, 375, note(e). a bill drawn on n person resident at n place 

(e) The same rules prevail in the United near Hamburgh, the holder need not present 
States as in Fn^I md, s^e l\iv| 15, Amrr, edit, it until the eleventh day, although the eleventh 

(e) K yd, 9; Beawes, pi. 260; Bnyl. 5th ed. day, be not a post-day. 

245, 246. According to tbe Hamburgh Ordi- Goldsmith r. Iii. i ml, C. P. ror. Lord Eldon, 
nance. Article 16, twelve days are allowed. 1st March, 1800, (Chit. j. 625). A bill for 
In a late ense, however, it was proved, that al- 998/ 9*. 97. drawn on Trevcratnus, of Bre- 
though the holder of a bill is not bound to pre- men, butpuyahlc in Hamburgh, at three months, 
sent the bill for payment until the eleventh day was dated 15th Juno, 1799; it was not pre- 
after the time limited for its payment, where seated or protested until the 26th of September, 
the eleventh is a post-dav, yet ii* the eleventh whi»*h was not a po*t-day ; another bill for 261/. 
be not a post-day, he must present it by the 7s. 27. addressed to Voeg, in Luheck, payable 
next preceding post-dav. in Hamburgh, at three months, was dated 26lh 

Goldsmith v. 8hce, C. P. cor. Lord F.ldon, June, 1799; it was not presented or protested 
20th Dec. 1799. Bayl. 5th edit. 246, (Chit. j. until 7lh October, whffh was not a post-day. 

819). A bill for 600/. drawn on Katter, at lit an action on theso hills against the defend- 
Hambnrgh, at three usances, was dated *25th ants, as indorsers, it was proved that it whs op- 
June, 1799; it was presented lor payment on tioual in the holder of a bill at llamburgn, 

4th of October, which was a post-day. In nn whether he would present and protest it on tho 
action by the indorsees against the payee, the post-day, before the eleventh day after the day 
defence was, that the presentment was improp- limited for its payment, the eleventh not being 
er; but it was proved in evidence as a settled a post-day; or whether he would keep it until 
usage, at Hamburgh, that although it is usual the eleventh ;nnd one witness proved, that where 
to pay bills on the day they become due, the the drawee lived at Lnbeck or Bremen, it was 
bolder may, if he pleases, keep them a certain the constant usage to keep the bill until the 
number of days called respite days, and that eleventh, whether it was a post-day or not, 
the number of respite days is eleven , where the there being posts from Lubeck and Bremen and 
eleventh is a post-day; hot where the eleventh Hamburgh every day; Bayl. 5th edit. 246. 
is not a post-day, the respite days extend to the (/) In Camb. Comp. 135, it is observed, 
preceding post-day only, the holder being oblig- that bills falling due on a holiday must be paid. 


10 days. 

«,&c. 
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Bills at 
fight enti- 
tled to 
Days of 
Grace. 


Rio De Ja- 

neiro , Ba- Days of grace on foreign bills are 15, including holidays and StmO 
hiaand oik- ► days, and if due on any such day, must be paid, or in default > 15 days. 
tr part s of thereof protested, on the previous day ) 

Brazil. 

* Rotterdam. Abolished by the Code Napoleon ..... none. 1 
Scotland{f). ......... 5 days. 


Spain. 


Triut*. 


Venice. 

Walt*. 

Vienna. 


Vary in different parts of Spain, generally 14 days on foreign, and 8 
on inland bills; at Cadis, only 6 days grace. When bills are 
drawn at a certain date, fixed or precise, no days of grace are al- 
lowed. Bills drawn at sight are not entitled to any days of grace; 
nor are any bills, unless accepted prior to maturity 

8 days on bills drawn after date, or any term after sight not less than | 
7 days, or payable on a particular day; but bills presented after 
maturity must be paid within 24 hours. Sundays and holidays 
are included in the days of grace, and if the last day of grace fall 
on such a day, payment must be made, or the bill protested, on 
the first following open day .... 

6 days, in which Sundays, holidays, and the days when the Bank is 
shut, are not included ..... 

Same as Trieste ....... 


14 days, 
but ?ary. 


8 days. 


6 days. 

8 days. 

8 days. 


On bank post bills payable after sight , it has been said, that no days of 
grace are claimed (g), but they are certainly claimable (h) (1). If appears 
formerly to have been the practice, that whenever a bill was drawn payable 
to the Excise , they allowed six days beyond the three days of grace, if re- 
quired by the acceptor, on payment of one shilling to the clerk at the expira- 
tion of the six days, for his trouble; and in a case where the Commissioners 
of Excise, being the payees of such a bill, gave the drawee the above time, 
Lord Mansfield decided, that as this custom was a general one, engrafted on 
such bills, and known universally, the drawer was not discharged by such in- 
dulgence to the drawec(t). But the practice of the Excise allowing any ex- 
tra days of grace does not now prevail(fc). 

The days of grace which are allowed on a bill of exchange must always 
be computed according to the law of the place where it is due(Z). At Ham- 
burgh, the day on which the bill falls due makes one of the days of grace, 
but it is not so elsewhere (m)» 

With respect to a bill payable at sight , though from the very language of 
the instrument it should seem that payment ought to be made immediately on 
presentment, this does not appear to be so settled. The decisions and the 
treatises differ on the question, whether or not days of grace are allowed. 
In France , Pothier(n), enumerating the various kinds of bills, and writing at 


or protested in default thereof, the day pre- 
vious; but that the Jews are permitted to post- 
pone the payment on Iheir holidays, even when 
two or more occur successively, till the subse- 
quent day: at the same time it is said, that the 
most respectable houses of this persuasion do 
not avail themselves of such privilege. And 
see 1 Kelly’s Camb. Comp. 206. 

(/) The three days of grace allowed by the 
custom of merchants for payment of bills of ex- 
change are allowable on bills drawn and paya- 
ble in Scotland; the limitation of un action on 
such bill, therefore, only begins to run from 
the third or last day of grace. Fergusson v. 


Douglas, 6 Bro. P. C. 276, 11th Nov. 1796. 

(g) Lovelass, 247. 

( h ) Ante, 374, note (r), and Sturdy v. Hen- 
derson, 4 Bar. & Aid. 612, (Chit j 1110). 

(i) Wilford v. Hankin, at Guildhall, Sittings 
after Hilary Term, 1763, MS.; 1 Esp. Dig. 
Ni. Pri. 4th edit. 714; Roscoe, 164, but not 
now the practice. 

(/c) So stated on inquiry at the Excise Office. 

(l) Kyd, 8. 

(m) Beawe8, pi. 260; Kyd, 9; Selw. N. P. 
9th edit. 350, note 11. 

(n) PI. 12, 172, 198; and see 1 Pardeas. 
446. 


(1) ^ A bank post-note was made payable in a certain period of time, with interest “ until 
due» and no interest after” and a memorandum on the margin stated that it was “ due” on a 
day named, which was the last day of such period. It was held that the bank was entitled to 
the days of grace ou such nolo. Perk-ins r. Franklin Bank. 21 Pick. 483. )> 
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a time when days of grace were allowed in France, states jbat a bill payable i. Of Pro- 
at sight is payable as soon as the bearer presents it to the drawee; but in 
another part of his work(o), it appears that this opinion is founded on the meoL r ~ 
words of a particular French ordinance, which cannot extend to bills pjyable 
in this country; however, he assigns as a reason that it would be inconven- 
ient if a person who took a bill at sight, payable in a town through which he 
meant to travel, and the payment of which ha stands in need of for the pur- meat 
pose of continuing bis journey, should be # ob!iged to wait till the expiration [ # 377 ] 
of the days of grace after he presented the bill; a reason obviously as appli- 
cable to the case of a bill drawn payable at sight in this as in any other coun- 
try; and in France, a bill payable at a fair, is due the day before the last day 
of such fair(p). In Spain , days of grace are not allowed when bills are 
drawn payable at sight, nor indeed on any bill not previously accepted^). 

Beawes, in his Lex Mercatoria(r), says, that bills made payable here at 
sight have no days of grace allowed, although it would be otherwise in the 
case of a bill made payable one day after sight. Kyd, in his Treatise(a), 
expresses the same opinion. But it appears now to be considered as settled 
that days of grace are to be allowed (/). In Dehers v . Harriott(u) it was 
taken for granted that days of grace were allowable on a bill payable at sight. 

The same doctrine was entertained in Coleman r. Sayer(x). And in ano- 
ther case(j/), where the question was, whether a bill payable at sight was 
included under an exception in the Stamp Act, 23 Geo. 3, c. 49, s. 4, in 
favour of bills payable on demand , the court held that it was not; and Buller, 

J. mentioned a case before VVilles, C. J. in London, in which a jury of 
merchants were of opinion, that the usual days of grace were to be allowed 
on bills payable at sight. And in Forbes on Bills the same practice is said 
to prevail (z) . And Mr. Sehvyn, in his Nisi Prius, observes, that the weight 
of authority is in favour of such allowancc(u). And they were allowed on 
such bills at Amsterdam(i). 


But instruments expressed to be payable on demand, or having no time of But check* 
payment expressed, as in the case of bankers’ notes and checks, are payable **dNote« 
instantly on presentment, without any allowance of days ofgrace(c); and jnemflnrf #l 
the presentment for payment of such instruments must be made within a not entitled 

reasonable time after the receipt of them, usually the next day(d) (1). And 10 Da )' 8 of 

Grace. 


( o ) Id. pi. 172. 

( V ) 1 Pardess. 352, 363. 

{q) Camb. Comp. 1 24, and *ee ante, 376, in 
lift, tit. Spain. 

( r ) PI. 266. 

(*) Page 10. 

(0 It w now stated, that a bill payable at 
tight is not to be considered as a hill payable on 
demand, bat is entitled to days of grace. Bayl. 
6th edit. 9S, refers to J' Anson r. Thomas, B. 
R. Trin. Term, 24 Geo. 3, (Chit. j. 426) ; ante , 
115, note(y); and see Roscoe, 164. A bill 
payable on demand at sight most be presented; 
Dixon r. Nuttnll, 1C. M. & R. 307, ante, 365, 
note (i) ; but as in that case there had not been 
any presentment it became unnecessary to de- 
cide whether days of grace were to be allowed. 


(u) Dehers r. Harriot, 1 Show. 163, (Chiu 
j. 4*5); Mod. Ent. 316. 

(jc) Coleman r. Saver, Barnard. Rep B. R. 
303, (f hit. j 267) ; Vin. Abr. tit. Bills of Ex 
change. 

( y) J’ Anson v. Thomas, B. R. Trin. Term* 
24 Geo. 3; 3 Dough 421; Bayl. 6th ed. 98» 
(Chit. j. 426); ante, 115, note(y). 

(z) Forbes on Bills, 142. 

(a) Selw. 9th edit. 351. 

(t>) Forbes, 107. 

(r) Moyser r. Whitall, 9 Bar. & C. 409; 
Dans. & LI. 216, (Chit. j. 1431); Bayh 5th 
edit. 98; •Sutton v. Toomer, 7 Bar. & C. 416 
1 Man. & Ry. 125, (Chit. j. 1352). 

(d) Selw. 9th edit 351; post , 379, &c. 


(1) ^ As to what is a reasonable time for the presentment of a bank check, see Darker *. 
Anderson, 21 Wend. 372. The holder of a check can recover of the endorser only when he has 
need due diligence in presenting and giving notice of demand and non-payment Where the parties 
all reside in the same place the check should be presented on the day it is received , or the day 
after, and when payable at a different place from that in which it is negotiated, it should be for- 
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a country banker’s deposite-note given in this peculiar form, “ payable with 
interest to the day of acceptance,” is payable immediately on presentment, 
without any days of grace (e) (1). 

• (e) Sutton V . Toomer, 7 B. & C. 416; 1 M. &. Ry. 125, S. C. 


warded by the mail on the same or the next day, for presentment. Smith r. Jones, 20 Wend. 
192. No greater diligence is necessary in presenting checks for payment than is required in rela- 
tion to bills of exchange. Ibid. Where, by the course of the mail the check may be presented 
in three days, but the holder keeps it in his possession seven or eight days, be is chargeable with 
a want of due diligence. Ibid. 

A demand oryhe maker of a note payable on demand, made on the seventh day from the date, 
has been held, in Massachusetts, to be within a reasonable time to charge the endorser. Seaber 
r. Lincoln, 21 Pick. 267. 

(1) The same rules have been recognized in the United States. A note which expresses no 
time of payment, is by law payable immediately. Herrick r. Bennett, 8 John. Rep. 374. 
Thompson v. Ketcham, 8 John. Rep. 189- Field v. Nickerson, 13 Mass. Rep. 131. ^ Smith 

r. Blytherwood, Rice’s Law Rep. 245. And checks and notes payable on demand, must be 
demanded within a reasonable time. Freeman v. Haskins, 2 Caines* Rep. 369. Cruger v. 
Armstrong, 3 John. Cas. 5. Conroy v. Warren, 3 John. Cas. 859. Murray c. Judah, 6 Cowen, 
484. ^ Mohawk Bank v. Broderick, 10 VVend. 304; Vreeland r. Hyde, 2 Hall, 429. ^ 

The drawer of a check is not liable to suit before demand upon the drawee; but no particular 
time for demand is fixed. Murray v. Judah, ut supra. Brow n r. Lusk, 4 Yerg, 210. But 
if the drawer of the check sustain no injury by the delay, as where the bank has always remain- 
ed in good credit, and the drawer has defeated the payment of the check by withdrawing bis 
funds from the bank, he cannot object to a delay in presenting it. Ibid. Murray r. Judah, ut su- 
pra. If a creditor receive an order on n third person for his debt, and neglect to present it for 
payment in a reasonable time, the drawer will be discharged. Brower v. Jone3, 3 John. Rep. 
203, and see Tucker r. Manwell, 11 Mass. Rep. 143. 

A note payable on demand is not entitled to any days of grace, but an action may be brought 
on it immediately without any other demand. Cammer p. Harrison, 2 M’Cord, 246. 

Where a bill is drawn payable at sight or a certain number of days after sight, there is no fixed 
'rule for its presentment, but the holder is bound to use due diligence and put the note into circu- 
lation. Robertson p. Ames, 20 Johns. 146. But presentment must be made within a reasonable 
time; and what is a reasonable time is n question of law, under the circumstances of each par- 
ticular case, and not a question of fact for the jury. Aytnar r. Beers, 7 Cowen, 705. Where a 
promissory note is payable on demand with interest, demand and notice must be made and given 
within a reasonable time after date. Sice v Cunningham, 1 Cowen, 397. Martin v. Winslow, 
2 Mason, 241. And where such note is made and negotiated in the ordinary way without any 
Agreement or understanding among the parties as to the time when it is to be paid, and all 
the parties reside in the same city, Jive months is not a reasonable time. Ibid. But such agree- 
ment between the original parties, not communicated to the indorser will not bind him. Ibid. 
And any offer by the indorser to give his own note in satisfaction of the indorsed note, is not a 
waiver of notice, unless the offer is accepted at the time by the holder. Ibid. In W inslow v. 
Martin, 2 Mason, 141, a neglect to demand payment of a note payable on demand, for seven 
months , was held an unreasonable delay, and discharged the indorser: and that a promise to pay 
with a full knowledge of all the facts was binding on the indorser, although otherwise discharged: 
if he promised in ignorance of material facts affecting his rights, it was not a waiver of those 
rights. % 

Where the defendant drew a bill of exchange on the 11th of June , on A. in JV*. York, in fa- 
vor of the plaintiff, payable three days after sight; and sometimes during the month of June, the 
plaintiff went to JY. York , and resided in the house of A. until the 24th of August, when the 
note was protested, and notice of non-payment and the failure of A. sent to the defendant; it was 
held, that the plaintiff, by his laches, had discharged the drawer. Fernandez r. Lewis, 1 M’Cord, 
322. 

If the maker of a check has no funds in the bank upon which it is drawn at the date of the 
check, it is not necessary for the holder to present such check at bank for payment, in order to 
enable him to sustain au action upon it against the maker. Franklin &c. v. Vanderpool, 1 Hall’s 
Rep. 78. 

The drawing of a check under such circumstances is, when unexplained, a fraud which de- 
prives the maker of all right to require presentment and demand of payment. Ibid. 

Where an injunction from chancery, under the act to prevent fraudulent bankruptcies by in- 
corporated companies, was served upon a bank half an hour after it opened for business , by 
which its operations were suspended, it was held that the holder of the check, received after 
banking hours, on the preceding day , was not bound to show a presentment of the check for 
payment, to entitje him to recover upon the original consideration, although it appeared that the 
drawer had sufficient funds in the bank to pay the check, and that it would have been paid, had 
it been piesented before the service of the injunction. Lovett r. Cornwell et at., 6 Wend. Rep. 
369 . 


Digitized by 


Google 



In this country, at common law, if the day on which a bill would other- I- Of Pro- 
wise be due foils on a Sunday, or a great holiday, as Christmas-day, the J£" , p fl cnt 
bill falls due on the day before; and where a third day of grace foils on a t ° eni * 
Sunday, the bill must be presented on Saturday, the second day of grace(/): 
whereas, otherwise, a presentment on a second *day of grace, being pre- Time of 
mature, would be a nullity (g). And by 39 & 40 Geo. 3, c. 42, s. I, Present- 
where bills of exchange and promissory notes become due and payable on mcne ' 
Good Friday, the same shall, from and after the 1st day of June (1800), be Conte- 
payable on a day before Good Friday; and the holder or holders of such 
bills of exchange or promissory notes may note and protest the same for non- * 0D a 

Sunday, 


(/) Mar. 2d edit. 23; Tnssell r. Lewi*, 1 
Ld. Raym. 743, (Chit, j 192) ; Hr vnes r. IJirks, 
S Bos & Pul. 599, (Chit. j. 690); K\d, 9; 
Mar, 95, 96. But a declaration stating under 
a videlicet the pretentmeuj for payment on a 


Sunday it not had; Bvnner r. Russell, 1 Bing. 
23; 7 Moore, 267, {('hit. j. 1151). 


Christmas- 
dav. Good 


>; 4 woore, zoi , (i mi. j. 1 1£> i r t : 

(tr) Widen r. Roberts, 1 Esp. Rep. 262, J™** 
(Chit. j. 536); ante. 369, note (r). ThlnU- 

givmg-day r 
&c. 


The delivery of a bank check by one bank to the porter of another bank upon which the check [ 378 ] 

it drawn, and the return of the same as not good, accompanied by evidence of the invariable 
practice of the porter to present checks thus received, and to return them, if dishonored, on the 
tame day that they are delivered to him, it sufficient proof of presentment, to authorize the sub- 
mission of the case to the jory- The Merchants’ Bank r. Spicer, 6 Wend. Rep. 443. 

A bank check need not be pretented on the day it is received. !b. 

The initials of the name of the holder of a bank check, indorsed on the chock, are enough to 
charge him as indorser. Ib. 

A check on a bank for the payment of money, to charge nn indorser , must be presented wilh 
all dispatch and diligence consistent with the transactions of other commercial concerns; and it 
wat accordingly held, where a check w'as received in Schenectady on the 14/A January , drawn 
on a bunk in Albany , a distance of sixteen miles from Ac former plare, and between which 
places there is a daily mail, and not presented until the 6/A February , that Inches wna imputable 
to the holder, and that the indorser wna discharged Mohawk Bank r. Broderick, 10 Wend. 

Rep 304. 

It stems, had the chock in this case been sent to Albany on the fifteenth day of January, and 
presented on the next day and notice given, tbe endorser would have been held liable. Ib. 

Although it is said that checks ure like inland bills of exchange, and are to be governed by 
the same principles, greater diligence is required in presenting them than in presenting bills of 
exchange. Ib. 

A demand of payment of a check from the drawee , must be shown in an action by tbe holder 
against the indorser although the drawer had no funds in the hands of the drawee, nor any rea- 
sonable expectation that his draft would he paid; under such circumstances, in an action against 
the drawer , a demand would not be necessary. Ib. 

A check post dated is not like a bill of exchange, payable on a particular day; the only effect 
of its post-date is, that it is payable on demaud, on or after the day on which it purports to bear 
date. Ib. 

Inland bills of exchange and promissory notes payable on demand , must be demanded within 
a reasonable time; what shall be deemed reasonable time depends on tbe circumstances of each 
particular case. Ib. 

In the United States, wherever day* of grace ore allowed, if tbe third day be a Sunday, 
or a holiday, ns the fourth of July, the bill is due ou the second day of grace. Jackson v. Ri- 
chards, 2 ('nines’ Rep. 3 13. Lewis v. Burr, Caines* Ca. in Err. 195. Griffin r. Goff, 2 John. 

Rep. 423. Fornum r. Fowle, 12 Muss. Rep. 89. But in this last case the court expressed a 
doubt, if in Massachusetts , the principle applied to any other day except Sunday, ns there are 
no fixed and established holidays, on which all business is suspended. See Jones v. Kales, 4 
Mass Rep. 245. See also Johnson r. Haight & Matthews, 15 John. Rep. 470, and Griffin v. 

G off, 12 John. Rep. 423. 

That if the third day of grace fall on Sunday presentment for payment should be madeonS&t- 
urday, see Bustard v. Levering, 6 Wheat. 102. Furnam r. Harman, 2 M’Cord, 436. 

i Ontario Bank v. Petrie, 3 Wend. 456; Mech’a. & Farmer’s Bank r Gibson, 7 Wend. 460. ^ 
oring the Christmas holidays vessels are not allowed to clear out tbe Havanna; it seems 
therefore, that during the continuance of the holidays, it is not necessary to write a notice of the 
dishonour of a bill, to be sent to a foreign port. Martin v. lngersoll, 8 Pickering's Rep. I. 

The holder of a dishonoured note is excused from giving notice of non-payment to the indorser 
on the fourth of July. Cuyler r. Stevens, 4 Wend. Rep. 666. And per Sutherland, J. 44 The 
fntson in all these cases why a demand on the second day of grace is good, is, that the third day 
ts, either by law or by general or universal custom, not a day of business; and if it be not a day 
of bosioeas for tbe parpose of demanding or receiving payment of a note, 1 should apprehend the 
holder would also ha excused from giving notice to tbe indorser on that day.” lb. 
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I. Of Pre- payment, on the day preceding Good Friday, in like manner as if the same 
fwPa Dt ° a d faH en due and become payable on the day preceding Good Friday; and 
ment. ay " such n °dng and protests shall have the same effect and operation at law, as 
if such bills and promissory notes had fallen due and become payable on the 
Tm« of day P rece ding Good Friday, in the same manner as is usual in csfees of 
Present- bills and notes coming due on the day before any Lord’s day, commonly 

ment. called Sunday, and before the feast of the Nativity or Birth-day of our 

Lord, commonly called Christmas-day. 

So with regard to fast days , it is enacted by 7 & 8 Geo. 4, c. 15, s. 2, 
that from and after the 10th day of April, 1827, in all cases where bills of 
exchange or promissory notes shall become due and payable on any day 
appointed by his majesty’s proclamation for a day of solemn fast or a day of 
thanksgiving, the same shall be payable on the day next preceding such day 
of fast or a day of thanksgiving; and, in case of non-payment, may be noted 
and protested on such preceding day, and that, as well in such cases as in 
the cases of bills of exchange and promissory notes becoming due and pay- 
able on the day preceding any such day of fast or day of thanksgiving : and 
it shall not be necessary for the holder or holders of such bills of exchange 
and promissory notes to give notice of the dishonour thereof until the day 
next after such day of fast or day of thanksgiving: and that whensoever such 
day of fast or day of thanksgiving shall be appointed on a Monday, it shall 
not be necessary for the holder or holders of such bills of exchange or pro- 
missory notes, as shall be payable on the preceding Saturday, to give no- 
tice of the dishonour thereof until the Tuesday next after such day of fast or 
day of thanksgiving respectively ; and that every such notice, so given as 
aforesaid, shall be valid and effectual to all intents and purposes. And by 
section 3, it is enacted, that from and after the said 10th day of April, 1827, 
Good Friday and Christmas-day, and every such day of fast or thanksgiv- 
ing, so appointed by his majesty, is and shall, for all other purposes what- 
soever, as regards bills of exchange and promissory notes, be treated and 
considered as the Lord’s day, commonly called Sunday. By section 4, 
the act is not to extend to Scotland(/i). In France also, if a bill be pay- 
able on a great public fete day, payment is demandable the day before(t). 
In Great Britain and Ireland, (and in Amsterdam, Rotterdam, Antwerp, 
Middleburgh, Dantzic, and Koningsberg, whilst days of grace were allowed 
in those places) Sundays and holidays are always included in the days of 
grace, unless the last; but not so at Venice, Cologne, Breslau, and Nurem- 
berg (ft). 

Summary From these inquiries into the mode of calculating time and usances, and 
andNotes* days of grace, in relation to bills, it appears, that the day of the date of the 
payable on bill or note, or in the case of bills after sight, the day of acceptance, is al- 
& pay cer- ways to be excluded, and the usances or calendar months, or # weeks or 
be^reeent- days, are to be calculated from and exclusive of such days; and, with the 
ed. exception of Hamburgh, the days of grace begin the day after the usances 

T *379 1 or months expire, and, if the last of the days of grace falls on a Sunday, 
Christmas-day, Good Friday, or legal fast or thanksgiving-day, the bill or 
note is due, and must be presented on the day before. Thus, if a bill be 
dated the 2d November, 1839, and be payable in England, at two month* 
after date, the months expire on the 2d January, 1840, and, adding the three 



(A) But see similar provisions with respect 851. I 

to Ireland, 9 Geo. 4, c. 24, s. 9, 10, 11. And (i) 1 Pardess. 189, 854. 

see 6 & 7 Will. 4, c. 58, s. 2, as to the pre- (A) Beawss, pi. 260; Kyd, 9. I 

sentment of bills accepted tupra protut , ante , , i 
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days of grace, the bill falls due oo the 5th of that month, and must be the 1. Of Pro- 
presented. . 

With respect to checks and promissory notes payable on demand, or pay- y 
able generally, (in which case they are in law so payable whether they were 5tW ^ 
made by private persons or by country bankers,) the only general rule is, Time of 
that they must be presented for payment within a reasonable time after they Pre§ent- 

are issued(l). ment * 

Checks 

It has been frequently disputed, whether it is the province of the court, payjblecm 
or of a jury, to determine upon the reasonableness of the time within which Demand, 
a note, payable on demand, should be presented for payment. Formerly it mu91 b ® 
was thought, that it was entirely a question for a jury: but the verdicts, 
even of mercantile special juries, were found so contradictory, that for the reasonable 
sake of certainty it is now settled, that the reasonableness of the time for pre- Timt • 
sentment, when cases precisely similar have occurred, and been decided up- Reasona- 
on, is entirely for the judge: and in neu> cases, and under particular newcir- b,e T‘ me 
cumstances, it is partly a question of fact, and partly of late. The jury are Question 
to find the facts, such as the distance at which the parties are from each or Law 
other, the course of the post, and other circumstances; but when the facts and Fact 
have been ascertained, the reasonableness of the time is a question of law 
upon which the judge is to direct the jury(/) (2) though judges may take the 
opinion of a jury as to what is convenient w ith reference to mercantile trans- 
actions^). This doctrine, though formerly by no means universally assent- 
ed to(n), is founded upon the strongest principles of law(o); it is justified 
also in point of expediency, and to establish a fixed rule; for we find the 
most contradictory decisions of juries when the point was left to them. 


(/) Ante, *69 \ Robson v. Bennett, 2 Taunt. 
894; Tindal v. Brown, 1 T. R. 168, (Chit, 
j. 431); Darbisbire v. Parker, 6 East, 3, 9, 
10, 14, 16; 2 Smith, 195. (Chit. j. 707); 
Parker v. Gordon, 7 East, 386; 8 Smith. 359, 
6 Esp. 41, (Chit. j. 727); Haynes v. Dirks, 3 
B. & P. 599, (Chit. j. 690); Appleton t\ 
Sweetapple, 1 Esp. Digest, 58, 69, 4th edit. 
(Chit. j. 421); The King v. The Dean of St. 
Asaph, 3 T. R. 428, note (a); Maule v. 
Brown, 5 Scott, 694, 698; 4 Bing. N. C. 266, 
8. C. In Fry v. Hill, 7 Taunt. 397, and Shuto 
v. Robins, Mood. & M. 133, ante , 276, 277, 


notes (e) and (/), it was held, that what is 
renson ddo time for presenting n bill, payable 
after sight, for acceptance, is always a question 
of fart to be determined hv n jury. 

( m ) Scott r. Lifibrd, 9 East, 847; 1 Camp 
246, (Chit. j. 747). 

( n) Russell r. Langstafie, Dougl. 515, 
(Chit. j. 415): Muilmnn r. D’Eguino, 2 Hen. 
Bln. 669, 669, (Chit j. 549); ante, 275, note 
(a); Hankey r. Trotm.m, 1 Bla Rep. 1; 
(Chit. j. 320); Kyd, 41; Poth. pi. 140. 

( o ) Darbishire r. Parker, 6 East, 10; t 
Smith, 195, (Chit. j. 707). 




(1) The defendant indorsed a promissory note, payable on demand , with interest and without 
default, made to secure the payment of a sum of money loaned to one of the makers, by the 
plaintiff. The note was not made for commercial purposes, nor was it ever negotiated, and the 
bolder resided out of the state of New York At the end of 19 months from its date, demand of 
payment was made, which being refused, notico was given to the indorser, who claimed to be 
discharged by the laches of the holder. Held, that the rule requiring promissory notes, payable on 
demand , to be presented within a “ reasonable time” is applicable, chiefly to those which aro 
made for commercial purposes. That the present was to be likened to a case of gnaranty or 
suretyship, and that the defendant was liable on his indorsement. Vreeland v. Hyde, 2 Hall's 
Rep. 429. 

(2) A demand of payment within three or four weeks after the transfer of a note over-dno 
when transferred, and notice of non-payment within two or three months after such demand, it 
sstWM, is sufficient to charge the indorser, where, from the facts of the case, it is manifest that 
an immediate demand or notice were not contemplated. Van Hoospn r. Van Aletvno, 3 Wend. 
Rep. 75. 

The sufficiency of notice of non-payment to an indorser, when the farts are concoded, is a 
question of law to be decided by the court and not by the jury. Ib 

The indoraee of a note not negotiable, mast follow the rules of the law merchant, in making 
demand of payment, and giving notice of non-payment, in reasonable time. A id is and Gnd- 
eomb v. Johnson, 1 Vermont R. 186. 
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Thus, in some cases, it was considered by juries, that the keeping of a check* 
or bill, payable on demand, three, four, or five days, was not too long(p); 
in another case it was holden, that the presentment must be made within two 
days (</); and in subsequent cases, that it should be made on the very day 
the same was received, and that even an hour was an unreasonable time(r): 
and the opinion of juries of merchants has *been, that a check on a banker, 
ora cash note, payable on demand, ought, if given in the place where it is 
payable, to be presented for payment on the same day it is received, if the 
distance or other circumstances will possibly allow(s). But it may be con- 
sidered as settled, that the time when the presentment for payment must be 
made is in general a question of law: we have, therefore, now to examine 
what is the rule of laic upon the subject. 


Notes, &c. Upon this question it has been observed, that there is no other settled 
Eemaod 011 6 enera ^ trule^ d ian that the presentment must be made within a reasonable 
need not be fiwe, which must be accommodated to other business and affairs of life, and 
presented that a party is not bound in any case to present a bill or note, payable on 
Da^when demand, on ^e 8ame ^ a y * s i ssue( l or received by him(t); for a man ought 
received. not to be required to neglect every other business for the purpose of making 
so prompt a presentment; and it would be very inconvenient to have an in- 
quiry in each particular case, whether or not the holder could conveniently 
have presented the instrument on the same day(u). And, as observed by 
Lord Mansfield, it would be unreasonable to suppose that a tradesman should 
be compelled to run about the town with half a dozen drafts, from Charing 
Cross to Lombard Street, on the same day; and he directed the jury to 
consider that twenty-four hours was the usual time allowed for the present- 
ment for payment(ar). The notion, however, that twenty-four hours was 
the limit is not the present rule; and it suffices, in all cases, for a party to 
present a bill or note, payable on demand, at any time during the hours of 
business on the day after he received it(y ). But although this rule universal- 

ly prevails between the party delivering and the party receiving from him a 
bill or note so payable, yet it must not be understood that the ultimate pre- 
sentment for payment can be delayed for any indefinite time, by successive 


ip) Phillip* V. Phillips, 2 Freem. 247, (Chit, 
j. 209); Crowley r. Crawther, Id. 257, (Ch. 
j. 224). 

( 9 ) Mainwaring v . Harrison, 1 Strn. 50S, 
(Chit. j. 250). 

(r) Per Lord Mansfield, in Tindal t\ Brown, 
1 T. R. 168, 169, (Chit. j. 431); Hankey r. 
Trotman, 1 Bla. R. I, (Chit. j. 320); Beawes, 
229; Kyd, 45; Appleton v. Sweetapple, I 
Esp. Digest, 69, 4th edit. (Chit, j 421); post , 
382, note(e); Pocklington v. Silvester, post, 
885, note ( b ). 

is) Appleton v. Sweetapple, 1 Esp. Dig 69, 
4tb edit.; post , 382 note (e); Russell v. Lang- 
staffe, Dougl. 615, note ( 6 ), 110, (Chit. j. 415) ; 
Brown v. Collinson, Beawes, pi. 259; Kyd, 
43, 45; Hankey v. Trotman, 1 Bla. Rep. 1 , 
(Chit. j. 320). 

it) Darbishire v. Parker, 6 East, 4,3, 9; 2 
Smith, 195, (Chit. j. 707); Kyd, 129. 

(m) Appleton v. Sweetapple, 8 Dougl. 137, 
M. T. 22 Geo. 3, S. C. cited in Bayley on 
Bills, 192; 1 Esp. Dig. 49, 4th edit. Where 
a bill, payable on demand, is taken in payment 
for goods, it is not necessary to present "it the 
same day on which it is received. Semble , that 


reasonable time is a question of law. But as 
the jury had found otherwise twice, and the 
pluintifi* had neglected to adopt the proper 
course for having the question put on the record, 
by demurrer to evidence or bill of exceptim e t 
the court refused to interfere. See post, £82, 
note (c). 

Medea If v. Hall, 3 Dougl. 113, T. T. 22 
Geo. 3. The not presenting n check upon a 
banker upon the same day on which it is re- 
ceived is not laches; and semble , that reasona- 
ble time is a question of law. The case of 
Hankey v. Trotman, l Bla. Rep 1 , overruled. 
But the jury found two perverse verdicts, that * 
the check ought to have been presented on the 
day it was received. See the reasoning, post, 
Ch. X. s. i. as to giving notice of non-payment 
on the day after a party receives notice of dis- 
honour. 

(x) Per Lord Mansfield, see Beawes, pi. 
229; Kyd, 45. 127, 129; Ward v. Evans, 2 
Lord Raym. 923; 2 Salk. 442, (Chit j. 216); 
post , 891, note (c) ; Scott v. Liflord, 9 East, 
347; 1 Campb. 246, (Chit. j. 747). 

(y) Robson v. Bennett, 2 Taunt. 888 , (Chit 
j. 794); post, 385, note (c). 
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transfers between numerous parties, and by each party on the day after he I. Of Pra- 
has received the bill or note, transferring it to another; for if there should j£ p Dt ® e,,t 
by that means be an unreasonable number of days occupied, the party or roeat.**" 
parties first transferring the instrument, and other of the earlier parties, would 6tW y 
probably be considered discharged from liability, in case the bankers or per- Time of 
son who issued the note so payable should in the mean time fail; and no pru- Preaent- 
dent party should permit any delay in presentment, especially if there be the m60t 
least reason to doubt the solvency of the party to pay. It is perfectly clear, 
that if a party who has received such a bill *er note does not on the next day [ *381 ] 
present it, or forward it for presentment, in due time on the next day, nor 
transfer it, but locks it up or keeps it, he thereby forfeits all claim upon the 
person from whom he received it(r). 

It seems, that with respect to the length of time bills and notes, payable 
on demand, may be kept in circulation, a distinction may be taken between 
the notes of a private individual and country banker’s notes, and also with 
reference to the persons by and between w hom they have been circulated, and 
it has been considered, that upon a bill or note, payable on demand, and given 
for cash, by a person who makes the profit by the money on such bills or notes 
a source of his livelihood (as is the case of country bankers issuing their 
notes), it is difficult to say what length of time such person shall be entitled 
to consider unreasonable; but that upon such bills or notes given by way of 
payment, or paid into a banker’s, any time beyond what the common course 
of business warrants, is unreasonable(a). This position is explained by a 
recent case, where the defendants themselves, country hankers, transferred 
another country banker’s bill, some days after they had kept it, to the plain- 
tiff’s traveller, who did not remit it to the correspondents for some days; and, 
on its being presented, it was dishonoured; and it was held, that the defend- 
ants were not discharged from liability, because, as Lord Tcnterden observed, 
the character of the bill and the course of dealing must be attended to. It 
was a bill by a country banker upon his London banker, and it did not seem 
unreasonable to treat such bills as not requiring immediate presentment, but 
as being retainable by the holders for use within a moderate time, as part of 
the circulating medium of the country; and the defendants themselves, by the 
time they kept it, shewed they so considered this bill, but he left it to the 
jury to say whether they thought the delay unreasonable or not, and they 
lound for the plaintiff (b). 

Upon a bill or note of this kind (i. e. payable on demand,) given by way 
of payment, the course of business formerly was to allow the party to keep 
it, if it was payable in or near the place when; it was given, until the morn- 
ing of the next day of business after it was reccived(c); *and according to 

t *382 ] 


(r) Beeching r. , Jlo’t, C. X. P. 

313, (Chit. j. 966); Hay I. 5l)i edit. 212; and 
see observations in Canddgc* v. Allonby, 6 Bar. 
& Cre«. 373; 9 Dow. & Ry. 391, (Chit. j. 
1319); ante , 356, note (a)- 

(a) Bayl. 5th edit. 236, refers to Turner r. 
Mead, 1 Stra. 416, (Chit j 24 S), i iff a y n. (c). 

(b) Shute r. Robins, Mood. & Mai. 133; 3 
Car. & P. SO, (Chit. j. 136*); anlr. 277, note 
(/); and see Boehm r. Stirling, 7 IV R. 425; 
2 E<p. 575, (Chit. j. 593); a v/c, 217, note 
(m); ns to a party himself circulating a check 
long after its date. 

( c ) Bayl. 6th edit. 2S6; YVnrd r Evans, 2 
Lord Ravrn. 929; 2 Salk. 442, (Chit. j. 216). 
A banker’s note was paid to the plaintiff' ser- 
vant at noon, and presented for payment the 


next morning, at which time the banker stopped 
payment. On a case reserved, the court held 
it was presented in time, and judgment waa 
given for the plaintiff. 

Moore r. W arren, I Stm. 415, (Chit. j. 249). 
The defend inf gave the plaintiff a banker’s note 
at two o’clock in the afternoon, and he tender- 
ed it for payment the next morning at nine; the 
hanker stopped n quarter of an hour before; 
ami Pratt, C. J. told the jury the loss should 
fill on the defendant, there being no laches in 
the plaintiff, who had demanded the money as 
soon as was usual in the course of dealing, and 
flint keeping the note till next morning could 
not be construed giving a new credit to tha 
banker, and the jury found for the plaintitT. In 
Holmes p. Barry. Stra. 415, the rirenmstances 
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more modern decisions, it is settled, that if such a bill or note be payable by 
or at a banker’s it suffices to present it for payment at any time during bank- 
ing hours on the day after it is received (rf) . Thus where a note of this kind, 
payable in London, was given there in the morning, a presentment the next 
morning was held by the court sufficiently early, though juries endeavoured to 
establish a contrary rule, and to find that the instrument must be presented 
on the very day it was received (e) ; and though it has been supposed that the 
presentment must he in the forenoon of the next day(/), yet, in other cases, 
it was considered that the party has twenty-four hours (#), or, according to a 
more recent decision, he has the whole of the banking hours , or hours of bu- 
siness of the next day , to make the presentment(/i) ; and this last decision may 
now be relied upon as the fixed ride(i). 

It has been held, that a bill or note of this kind given by way of payment 
to a banker, must be presented by him as soon as if it had been paid into 


were the same, and Kin*. C. J. of the Com- 
mon Pleas, gave similar directions, and the ju- 
ry found accordingly. 

Fletcher r. Sandys, 2 Stra. 1213, (Chit. j. 
817). A banker’s note was paid to the plain- 
tiff after dinner, and he sent it for payment the 
next morning, but the banker had stopped pay- 
ment; and Lee, C. J. ruled, that there were 
no laches in the plaintiff, and that in all these 
cases there must be a reasonable time allowed 
consistent with the nature of circulating paper 
credit. 

Turner r. Mead, 1 Stra. 416, (Chit. j. 243). 
The defendants paid the Sword Blade Makers 
Company, the plaintiffs, two bankers notes at 
three o’clock in the afternoon, and the next 
morning their servant left them at the banker’s, 
in order to call for the money in the evening, it 
then being the custom with the plaintiffs and 
the bank to send out their notes in the morning, 
and to call for the monev in the afternoon. 
The plaintiff’s servant called for the money 
between four and five in the afternoon, and the 
banker had just stopped payment, and because 
the plaintiffs had done nothing more than was 
usual in leaving the notes in the morning, with- 
out taking the money, Pratt, C. J. directed the 
jury to find for them, which they did 

Hoare r. Da Costa, 2 Stra. 910. The de- 
fendant paid the plaintiff a banker's note at 
twelve; he put it into the bank at one, and nt 
ten the next morning the runner from the bank 
carried it with other notes, and left them , as 
was then xisual, to call again for the money: ho 
called at eleven, and was told the banker’s ser- 
vant was gone to the hank; he called again at 
two, when the hanker said he was going to 
stop, and refused payment, but he paid small 
notes till four o’clock. The defendant gave 
notice to the plaintiff the next morning. The 
question was, whether thu note was payment 
to ibo plaintiff. It was insisted for the defend- 
ant, that if the note had been tendered by it- 
self, it would have been paid; and for the 
plaintiff, thut if there had been no demand, 
there would have been no laches, being within 
a day after the receipt. Raymond, C.° J. said 
there was no standing rule, and left it to the ju- 
ry, who found for the plaintiff. 

But properly the notes ought not to hace been 
left; Hayward v. The Bank of England, 1 
Btra. 550, (Chit. j. 252); Giliard t> vVise, 5 


B. & C. 134; 7 Dow. & Ry. 528; (Chit. j. 
1276); ante , 3CS, note ( p ); Roscoe, 146. 

(d ) Robson r. Bennett, 2 Taunt 388, (Chit, 
j. 794); post , 335, note (c); and Pocklington 
r. Silvester, post , 3S5, note (6). 

(c) Beawes, pi. 229; Kyd, 45, 127. See 
Ward r. Evans, 2 Salk. 442, and other case* 
in notes, suj/ra. 

Appleton v. Sweetapple, K. B. Mich. 28 
Geo. 3, 3 Doug 137; 1 Esp. Digest, 4th ed. 
6J; Bayl. 5th ed. 2S9, note 46, (Chit. j. 421), 
and see Robson v. Bennett, 2 Taunt. 394. The 
case was, that plaintiff received from the defend- 
ant a banker’s note at one o’clock in the day, but 
did not call for payment till the morning of 
the next day, and in the previous evening the 
hanker failed. A verdict was found for de- 
fendant, on the ground that it was the custom 
of the city that hills should be brought for pay- 
ment the day they are received; but on a mo- 
tion for a new Trial, it appearing that there 
were many exceptions to this custom, as in the 
case of factors at Rear Quay, the salesmen at 
Smitlifield, and others, the court held that it 
was not sufficiently proved; and even if the 
decision had been on that ground, it must ap- 
pear that the custom was reasonable, or the 
court would controul it, and therefore granted a 
new trial. The jury found again for the de- 
fendant. but against the judge's direction. A 
second new trial was granted, and the jury 
again found for the defendant, and then the 
court refused to interfere in that particular ca§8; 
but the three verdicts were clearly perverse, 
and no court would now allow such verdicts to 
stand. In Robson r. Bennett, 2 Taunt. 888, 
(Chit. j. 794), Mansfield, C. J. said, that Han- 
key v. Trotman, 1 Bln. Rep. ], (Chit j. 320), 
was overruled by this case of Appleton v. 
Sweetapple. 

(/ ) East India Company t. Chitty, 2 Stra. 
1175, (Chit. j. 304); Mainwaring v. Harrison, 

1 Stra. 503, (Chit. j. 250). 

(g) Per Lord Mansfield, see Beawes, pi. 
229; Kyd, 45, ante, 380, note (x). 

( h ) Pocklington /». Silvester, post, 885, n. 
(b). 

( i ) Robson u. Bennett, 2 Tannt 888, (Chit, 
j. 794); Giliard v. Wise, 5 Bar. & Cres. 184; 

7 Dow. & Ry. 523, (Chit. j. 1276); Camidge 
v. Allenby, 6 Bar. & Cres. 880; ante , 856, 
note (a). 
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his bands by a customer (fc), and that if such a bill or note be paid into 
a banker’s, and be payable at the place where the banker lives, it must be 

E resented the next time the banker’s clerk goes his rounds; but that doctrine 
as been over-ruled, and it should seem, that in all cases it suffices for a 
banker to present such bill or note the day after be receives it (/) . 

# If a bill or no/e, payable on demand, were payable elnevchere than in the 
place where it was received, it was formerly supposed that the party receiving 
it must forward it for payment by the next post after he received it, although 
that post went out on the same day. But it is now established that it will 
suffice if such bill or note be forwarded for payment by the regular post on 
the day after it is received(m); and that the person receiving it by the post 
in London is not bound to present it for payment till the next day(n). Jt is 
certain, however, that the holder’s not forwarding such bill or note for pay- 
ment by the post, or some conveyance of the day after it was received, and 
keeping it in his possession till on or after the third day for sending it, would 
be deemed lachcs(o); a bill or note must not be locked up or kept until a 
third day, and if it be, the party from whom the holder received it will be 
discharged from liability in case it be dishonoured (p). Where the defend- 
ant being indebted to the plaintiff, paid to him the debt in country banknotes 
(payable in the country and also in London) on a Friday, several hours be- 
fore the post went out, and the plaintiff transmitted halves of the notes by a 
coach on Saturday, and the other halves by Sunday night’s post, and all the 
halves arrived in London on Monday, but those by the coach two hours 
later than those by the post, and were presented for payment and dishonour- 
ed on the Tuesday, it was held that the plaintiff had not been guilty of laches, 
and that he might recover from the defendant his original debt(<7). And 

(k) See Hankev v. Trot man, 1 Bln. Rep 1, duty to have sent the check off by the post of 
(Chit. j. 320). But see Robson r. Bennett, 2 the 5th, but the extreme time up to which they 
Taunt. 388, (Chit j. 794); post, 885, n. (c). were justified in keeping it was till the post of 
(/) Id. ibid.; Rickford v. Ridge, 2 Campb. the 6th. They do not send it till the 7th. It 
637, (Chit, j 819); post , 386, note(c); and does not matter when the carrier arrived, they 
Robson v. Bennett, 2 Taunt. 386, (Chit. j. must suffer for their negligence.*’ Plaintiffs 
794); post , 385, note (c). nonsuited. 

(to) Rickford ». Ridge, 2 Campb. 637, (Ch. (p) Camidge r. Allenby, 6 Bar. & C. 373; 

1 819); post , 386, note (c); Dai bishire t? Par- ante, 356, note (*); and see cases, ante , 220, 
er, 6 Bast, 3; 2 Smith, 195, (Chit. j. 707). 221, 222, As to time of transfer of notes pay - 

( n ) Williams v. Smith, 2 Bar, &. Aid. 496, able on demand. 

(Chit. j. 1055); Bayl. 5th edit. 240. (q) Williams r. Smith, 2 Bar. & Aid. 496, 

(o) Beeching r Gower, Holt, C. .\. P. 315, (Chit. j. 1055); 7 Taunt. 397. And per Ab- 
316, (Chit. j. 966); and Camidge r. Allenby, bott, C. J. “It appears that if these notes had 
6 Bar. & C. 373; ante, 356, note (i). been transmitted direct to Newbury by the post 

Beeching v . Gower. Action for money had they would not have been paid; for they dis- 
and received. Defendant delivered to plaintiffs continued payment there on Monday morning, 

A check of 20/. drawn on the Maidstone Bank, and though the circumstance of one set of 
on 5 th April . It was given to plaintiffs at the halves being sent by the coach caused their ar- 
Tuobridge market some time before the post rival in London two hours later, still, that being 
•et out on ths 5th, and they gave their own a reasonable precaution, the plaintiff had a right 
notes in exchange. Plaintiffs kept it until a f- to send them by that conveyance. There is a 
t t the 6tb, but sent it to Maidstone by the car- difference between this case and that of a bill 
tier on the morning of the 1th; the earrier payable to order, for such bill may be specially 
reached Maidstone at nine o’clock on the 7th, indorsed, and no risk incurred by sending it 
but the Maidstone Bank did not open that by the post. But here it would not have been 
morning. If it had been sent by the post of so safe to have transmitted notes, payable to 
the 6th it would have reached Maidstone at an bearer on demand, by that conveyance. Then, 
boor earlier, viz. at eight o’clock in the morn- in addition to this, it appears that the defend- 
ing of the 7th. Best, Str t. for the defendant, ant has not been in the least degree prejudiced 
contended, that the plaintiffs had been guilty of by this mode of conveyance having been adopt- 
lachet. Blossett, Serjt. for the plaintiffs, co/i- ed.” See also Camidge r. Allenby, 6 Bar. & 
tra $ relied on Rickford v. Ridge, 2 Campb. C. 373; ante , 856, n. (#), and James v. Houl- 
687, (Chit j. 819). Gibbs, C. J. 44 The ditch, 8 Dow. & R. 40, (Chit j. 1290). next 
plaintiffs cannot recover , they have been guilty note, 
of laches; I will not say that it was not their 
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where a servant, on behalf of his master, at one o’clock on a Friday after- 
noon, received of the defendant, at Devonport, country bank notes payable 
there, in payment for cattle sold there, and in consequence of his master be- 
ing absent from home all Saturday morning, did not deliver them to him until 
after banking hours on Saturday evening, and they were not presented for 
payment until Monday morning, and between three and four in the afternoon 
of Saturday the bank stopped payment: it was held, *that the master was not 
guilty of laches, in not presenting the notes before the bank stopped on Sat- 
urday (r). 

In general, in the case of country bankers' notes , payable on demand, al- 
though the bank has stopped payment and been shut up, and has declared 
that they will not pay any notes, yet a due and regular presentment of such 
notes, with respect to time, must be formally made at the banker’s, or to 
one or more of the makers, unless dispensed with by the parties to be re- 
sorted to by the holder (a); and due and immediate notice of the dishonour 
must be given to all the parties who are known tQ have transferred the same, 
or they will be discharged from all liability, as well to pay the note as the 
debt, in respect of which it was trnnsferred(f) . Hence it is expedient for 
every holder of a note payable on demand, to present it for payment as soon 
as possible, and immediately on being apprised of the insolvency of the bank- 
er or other parly who ought primarily to pay the same, formerly to tender the 
same and demand payment at the banking-house, and also of the partners of 
the firm if practicable; and as soon as possible afterwards to give notice of 
the non-payment to all the parties on whom he can possibly have any claim (u). 

Nor is there any distinction in this respect, whether the note payable on 
demand has been circulated by a party after the maker has stopped payment 
or was insolvent, unless the former knew that fact at the time(r). If he did 
not, then he may insist on a due presentment of the note, or at least on hav- 
ing due notice of the dishonour within the time usually applicable to such 
notes. Therefore, where it appeared that a note of a country bank was 
given in payment while the bank continued open, but before the time allowed 
by the law-merchant for presentment had expired, t he bank failed; yet it was 
held, that the holder was bound to present the note for payment in due time, 
and that he, by neglecting to do so, made it his o\\n(x). So where, on the 
10th of December, at three o’clock in the afternoon, the defendant at York, 
forty miles from Huddersfield, delivered to the plaintiff four 51. notes, payable 
to bearer on demand, of the bank of Dobson and Co. at Huddersfield, in 


(r) James t\ I loulcjitrh , 9 Dow. & R. 40, 
(Chit j. 1200'). Assumpsit for goods sold. 
On trial bef >re Burroughs, J. it appeared in evi- 
dence that plaintiff, a firmer, living at Tavis- 
tock, sent his hind on Friday, the 30th of Sep- 
tember, to sell some steers at Devonport, and 
he accordingly sold them there to the defend- 
ant, who paid him seven 51. promissory notes, 
payable to bearer, at the house of Messrs. Shields 
and Johns, at Devonport. The distance be- 
tween Devonport and Tavistock is fourteen 
miles. The hind received the notes from the 
defendant about one o’clock on the Friday af- 
ternoon, and on settling his accounts paid them 
to his master on Saturday evening, his 1 burster 
being from home the whole of Friday. The 
hind lived in the plaintiff’s house. On the 
Monday following the notes were presented at 
the banking-house, when it was discovered that 


the bankers had stopped payment on the previ- 
ous Saturday, between three and four o’clock 
of the afternoon; and it was decided that the 
plaintiff had not been guilty of laches, but was 
entitled to recover the price of the beasts. 

(s) Bowes r. Howe, in error, 5 Taunt. 30; 
16 East, 112, (Chit. j. 892); 1 Maule & S. 
555; Camidge v. Allenby, 6 Bar. & Crcs. 373; 
ante , 356, note (*); and Henderson r. Apple- 
ton, ante , 356, note (/). 

(t) Id. ibid. 

( u ) Id. ibid. 

(r) Camidge r. Allenby, 6 B. & C. 373; 
ante , 356, note (s); Beeching r. Gower, Holt, 
C. N. P. 313; ante , 383, note (o). 

(x) Beeching r. Gower, Holt, C. N. P. 313; 
ante, 383, note (o), cited in Camidge r. Allen- 
by, 6 Bar- & C. 381; and per Baylov, J. id. 
383; ante, 356, note (a). 
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payment for goods sold, and at eleven o’c lock on that day those bankers had I. Of Pre- 
payment, but neither the plaintiffs nor the defendant knew of it; and *® r nt p w eot 
the plaintiff did not circulate or transfer the notes, nor present them for pay- , n e nt w ^ 
ment, and on the 17th of December required the defendant to take them 
back, and he refusing, the plaintiff sued him for the price of the goods, the Time of 
court held that the defendant *vvas discharged from liability, and that the present- 
plaintiff should either have negotiated the notes, or forwarded them for pay- mem * 
ment on the day after he received them, and to have given due notice of non- l *335 ] 
payment (y). 

But where a country banker’s note, payable on demand, had been trans- 
ferred by A. to U. and the bankers stopped payment before B. could, in the 
ordinary course of business, present the same for payment, and thereupon, 
before the expiration of such time 13. offered to return the note to A., but he 
refused to take it: it was held, that B. was not bound to present the same 
formerly to the banker’s for payment, nor to give any further notice to A. of 
the non-payment (r). 


With respect to a check on a banker , it is now settled, that it suffices to Checks on 

E resent it for payment to the banker at any lime during banking hours (in be present° 
iondon, five o’clock) on the day after it is received, and that no laches can t*d for pa y- 
be imputed to the holder in not presenting it for payment early in the morn- niem dur- 
ing of the second day, although the bankers paid drafts on them until four 
o’clock in the afternoon, and then stopped payment (5). And where a per- business on 
son in London received a check upon a London banker, between one and the day «f- 
two o’clock, and lodged it ^on afier four with his hanker, and the latter pre- 
sented it between five and six, and got it marked as a good check, and the received 
next day at noon presented it for payment at the clearing-house, the court (<0* 
held that there had been no unreasonable delay either by the holder in not 
presenting it for payment on the first day, which he might have done, or by 
his banker in presenting it at the clearing-house only on the following day at 
noon; it being proved to be the usage among such bankers not to pay checks 
presented by one banker to another after four o’clock, but only to mark them, 
if good, and to pay them the next day at the clearing-house(c). *And nl- [ # 386 ] 


(y) Camidge c. Allenby, 6 B. &. C 373; see 
the facts and judgment, ante , 3,76, note (s). 

(*) Henderson v. Appleton, ante, 356, note 

( 0 . 

(a) See further as to checks, post , C. XI. 

(b) Pocklington r. Silvester, Sittings at Guild- 
hall, after Trinity Term, 57 Geo. 3. This wrfs 
an action brought by the plaintiffs, for the amount 
of a check given by the defendants to the plain- 
tiffs. The defendants drew the check on their 
bankers, Messrs. Muinwaring ntid Co., which 
was paid to the plaintiff's at eleven o’clock in 
the rooming on the 16th of November, 1817, 
which was not presented till near five o’clock 
on the 17th. The bankers stopped payment at 
four o’clock on the 17th of November, and the 
defendants had notice thereof that evening At 
the trial before Gibbs, C. J , at Guildhall, be 
directed a verdict for the plaintiff, oo the ground 
that the plaintiff had the whole of the banking 
hourt of the next day to present the check for 
payment. The jury, however, contrary to the 
direction of the judge, found for defendant*. 
Io the ensuing term, the plaintiff obtained a rule 
for a new trial, and upon the second trial, be- 
fore Burroogh, J., at Guildhall, 10th of Decem- 


ber, 1SI7, hedirectcd a verdict for the plaintiff*, 
saying, that whatever doubts hud been formerly 
entertained, it was now established as a rule of 
law, lhat the party receiving a check on a bank- 
er has the whole of the banking hours of iho 
next day to present it for payment The jury 
found accordingly. Nee Robson and another r. 
Bennett and another, 2 Taunt 383, next note; 
and Rickford r. Ridge, 2 Carnpb. 537, (Chit, 
j. 819); post, 386, note (c) ; see also ante, 3S3, 
note ( m ). 

(c) Robson t\ Bennett, 2 Taunt. 388, (Chit, 
j. 794). 

Per Mansfield, C. J. •• The whole question 
amounts merely to this; a man who has bought 
goods, and given a draft on a banker, contends, 
that he has paid for those goods, though the 
plaintiff has never received the money. A draft 
on Bloxam and Co. was drawn on tho 11th of 
September; on that day it was carried to the 
house of the drawee, and in the language of 
those persons was marked; the effect of that 
marking is similar to the accepting of a hill; for 
he admits thereby assets, and makes himself 
liable to pay. It is the practice of the bankers 
not to pay bills of this description, which are 
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though as between a London banker and his customer the former may, ac- 
cording to the usage there, be bound to present a crossed check, paid in by 
the latter, to the drawee at the clearing-house on the same day, provided it 
be paid in in sufficient time to enable the banker to do so, yet, as between 
the payee and drawer of a crossed check, there is no obligation on the part 
of the payee, who receives and sends such check to his banker’s in time for 
presentment, to see that it is cleared on the same day, and the drawer will 
continue liable, in case of dishonour, though it be not presented till the fol- 
lowing day (d). 

If a check on a banker be delivered to a person at a place distant trora 
the place where it is payable, it will suffice toforicard it by post or otherwise 
to some person residing at the latter, on the day after it is received, and it 
will suffice for him to present it on the third day. And it has been holden 
that a London banker who receives a check by the general post, is not bound 
to present it for payment until the following day (e). But where a check 


presented after four o’clock, but to mark them; 
and it is usual that bills marked on one day are 
carried to the clearing-house where their clerks 
meet, and paid there on the next day. There- 
fore it is the same thing as if a banker had writ- 
ten on a check, • We pay this to-morrow at the 
clearing-house.* On the next day, after mark- 
ing the check, the banker stops payment; the 
holder’s clerk goes to the clearing house, where 
no clerk attends from Messrs. Bloxam s, and 
the bill is not paid, and the first question is, 
whether there is any laches ns to the time of 
presentment? As to that, the case of Appleton 
v. Sweetapple decides, that a check need not 
be presented on the day on which it was drawn : 
now this bill was in fact presented and accepted 
on the very day on which it was drawn. The 
reason of that haste probably was m order to 
fix the banker, lest the drawer should be insol- 
vent before the next day, bankers being usually 
persons of great substance, whereas the drawer 
may be of less credit; the mark on the check 
is an engagement to pay at a particular place: 
is not then the presenting it at that place equiv- 
alent to presenting at the banking-house? It 
seems that it is; and that it therefore is no la- 
ches; consequently the surplus of the money for 
the coals remains due, and judgment must be 
entered for the plaintiff.” See also Reynolds r. 
Chettle, 2 Campb. 596, (Chit.^j. 823); Selw. 
Ni. Pri. 9th edit. 354. _ . . . 

(d) Codington ». Schlenckcr, 4 B & Ad. 
762; 1 N. & M. 640; more fully poH, C. M. 

(«) Rickford v. Ridge, 2 Campb. o37, (Chit, 
i 819). The plaintiffs, bankers at Aylesbury, 
rave the defendant cash for a check npon Smith 
and Co. bankers, in London; « 
to recover this money, it appeared that they took 
the check on the 13th June; but instead of send- 
ing it to London by the post of that day, which 
they might have done, they sent it by a morn- 
ing^ coach on the 14th, and their bankers, to 
whom it was directed, received it between three 
and four o’clock on the same day, and present- 
ed it at Smith’s house at noon on the 15th, when 
oa vment was refused. It was proved that bank- 
£? to tho west of St. Paul's, where ‘he plain- 
bankers resided, sent out checks and bills 
‘5 ■ !* m e„t only once in tbedey, and thnt gen- 
«.lly before the arrival of the post; and there- 


fore such as arrived by the post on one day gen- 
erally remained with them until the following 
morning; so that bad this check arrived by the 
post on the 14th, it would not have been pre- 
sented until the 15th. The question therefore 
was, whether such practice were reasonable? 
It was admitted that a different practice prevail- 
ed to the east of St. Paul’s. Lord Ellenborough 
said, “ the holder of a check is not bound to 
give notice of its dishonour to the drawer for 
the purpose of charging the person from whom 
he received it. He does enough if he presents 
it with due diligence to the bankers on whom it 
is drawn, and gives due notice of its dishonour 
to those only against whom he seeks his reme- 
dy. The question here is, whether, if the check 
had arrived by post on the 14th, the bankers 
were bound to present it for payment the same 
day? This must be decided by the law-mer- 
chant. I cannot hear of any arbitrary distinc- 
tion between one part of the city and another. 

It is not competent to hankers to lay down one 
rule for the eastward of St. Paul’s, and another 
for the westward. They may as well fix upon 
St. Peter’s at Romo. It is always to be con- 
sidered whether, under the circumstances of the 
case, the check has been presented with reason- 
able diligence. This is what the law-merchant 
requires. The rule, that the moment a check 
is received by the post, it should invariably ha 
sent out for payment, would ho most inconve- 
nient and unreasonable. In Liverpool and other 
great towns different posts arrive at different 
hours; but it would be impossible to have clerks 
constantly ready to carry out nil the bills and 
checks that may arrive in the course of the day ; 
nor if it were possible, is it requisite,. that all 
other busiucss being laid aside, parties should 
devote themselves to the presentment of checks. 
The rule to be adopted must be a rule of conve- 
nience; and it seems to we to be convenient and 
reasonable , that checks received in the cow se 
of one day should be presented the next Is this 
practice consistent with the law-merchant? It ' 
cannot alter it. Bankers would be kept in a 
continual fever if they were obliged to send out 
a check the moment it is paid 4 in. The arrange- 
ment mentioned by the plaintiff’* witnesses ap- 
pears subservient to general convenience, and 
not contrary to the law- merchant, which mere- 
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drawn by one F. upon a banker at Bath was, on Tuesday the 28th March, 
received from the defendant at one of the branches of the North Wilts bank 
at Malmesbury , and was on the same day remitted to the chief office zxMtlk- 
sham , twelve miles from Bath , and thence to Bath on the 30th, and pre- 
sented for * payment on Friday the 31 st and dishonoured, it was held, that 
the presentment was not made in due course, so as to entitle the holders to 
resort to the defendant/). 

It will be observed that this rule'allowing the party receiving a bill, note, 
or check, payable on demand, until the next day to present it for payment, 
will not enable a succession of persons to keep such instrument long in circu- 
lation, so as to retain the liability of all the parties, in case the same should 
ultimately be dishonoured by the maker of the note or drawee of the check (if). 
And though each party may be allowed a day, as between him and the par- 
ty from whom he received a check, it would be otherwise as to the drawer, 
if the banker should, during a succession of several days, fail, and would 
have paid if the check had been presented on the day after it was drawn; a 
check being at* instrument not in general intended by the drawer to be long in 
circulation, and in that respect differing from a country banker’s note, which 
is known to all parties to have been intende d to be in circulation, and not so 
promptly presented for payment as a check. 
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A presentment for payment of a bill, payable on a day certain, should in t ^Y 
all cases be made within a reasonable time before the expiration of the day whenVho 
when it is due; and if by the know n custom of any particular place bills are Present- 
only payable within limited hours, a presentment there, out of those hours, 
would be improper(A); and this rule extends also to a presentment out of the c 

hours of business to a person of a particular description, where, by the 
known custom of the place, all such persons begin and leave off business at 
stated hours(t). And therefore when a bill is accepted payable at a bank- 
er’s, it must be presented there before five o’clock, or the usual hour of 
shutting up their shop, and presentment afterwards w ill not entitle the notary 
to protest it(&)(l). And no inference is to be drawn from the circumstance 


ly requires checks to be presented with reason- 
able diligence ” Sec also Williams r. Smith, 
2 Bar. & Aid. 496, (Chit. j. 1065) ; ante , 383, 
note (q); and Boyd r. Emmerson, 4 *\. & M. 
99; 2 Ad. & El. 184, S. C.; post , 39!, note 
0); and more fully, post , Ch. XI. 

(/) Mode v . Brown, 5 Scott, 694; 4 Bing. 
N. C. 266, S. C. 

(g) Admitted in Boehm v. Stirling, 7 T. R- 
426; ante, 217, note (m), Time of Transfer. 

(A) Per Lord El ten borough, in Parker r. 
Gordon, 6 Eap. Rep. 42; 7 East, 385; 3 Smith 
R. 358, (Chit. j. 727); and see, in particular, 
observation* of Lawrence, J., id.; and Elford 
v. Teed, 1 Maule & S. 28, (Chit. j. 879); 
Marias, 2d edit 187. 

(i) Bayl. 5th ed. 224; Leftley r. Mills, 4 T. 
R. 170, (Chit. j. 478); Marius, 2d edit. 187. 
(A) Parker t . Gordon, 7 East, 3S5; 3 Smith, 


358; 6 Esp. R. 41, (Chit j. 727); Elford v. 
Teed, 1 Maule & S 28, (Chit. j. 879): Jn me- 
son v. Swinton, 2 Taunt. 22 4; 2 f'nnipb. 374, 
(Chit j. 782); Selw. N. P. f)tli edit. 35 4 ; Wil- 
kins r. Jadis, 2 R & Ado!. 188; 1 M. & Rob. 
41, (Chit. j. 1537). 

Parker r. Gordon. The drawee accepted 
the bill, payable at Davison and Co. his bank- 
ers; at the part of the town where Davison and 
Co. lived, bankers shut up at six oYloek. The 
bill was not presented for payment until nft^r 
six, when the shop was shut up, and tho clerks 
gone. In an action against the drawer, Lord 
Ellenborough held, that this was not a good 
presentment, and nonsuited the plaintiff; and 
on a motion for a new trial, the court held, 
that if a party took nn acceptance, payable at a 
banker's he bound himself to present the bill 
during the banking hours; and therefore rule 


(!)■{ A presentment of a draft payable at a particular bank, to the cashier for payment at the 
bank, on the day it fell due, but after business hours, who refused payment because the accept- 
ors had no funds, was held sufficient, in Flint r. Rogers, 15 Maine Rep. 67. 

If a note is payable ** at bank,” no particular one being named, the hour will be determined 
by the usual banking hours at the bank or several banks in the place where the note is pavabie. 
Chore h v. Clark, 21 Pick. 310. } 

56 
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of the bill being presented by a notary in the evening that it had before been 
duly presented within the banking-hours (I). However, a presentment of a 
bill at a banker’s, where it is payable, is sufficient, although it be made after 
banking-hours, provided a person be stationed there by the banker, to return 
answers, and he refuses to pay the bill(m). And when the *party to pay 
the bill or note is not a banker, a presentment at any time, not during the 
hours of rest, however late in the evening, will in general suffice(n). And it 
has been decided, that a presentment between eight and nine o’clock in the 
evening, at the house of a trader or merchant, is quite sufficient(o) ; and this, 
although the house be shut up and no person there to give an answer(p). 


refuted. Lawrence and Le Blanc, Jt. said, 
the bolder was not bound to take such an ac- 
ceptance. 

(/) Elford r. Teed, I Maule & S. 28, (Chit, 
j. 879)/ 

(m) Garnett v. Woodcock, 1 Stark. R. 475; 
6 Maule & S. 44, (Chit. j. 879, 881). Indorsee 
against acceptor. The bill was drawn by Hud- 
son in Lancashire, upon defendants in London, 
for 670/., payable to drawer’s order, and in- 
dorsed by them to plaintiff. Defendants had 
accepted the bill payable at Denison's and Co. 
bankers, London. The bill had been present- 
ed at Denison’s and Co. between seven and 
eight in the evening on the day it became doe, 
and a boy returned for answer, no ordert. 
Campbell, for defendants, contended, thst since 
the bill was drawn payable in London, and bad 
been accepted payable at Denison’s and Co. a 
presentment there was necessary; and that this 
was not a sufficient presentment, and cited 
Parker v. Gordon, 7 East, 885; Elford v. Teed, 
1 Maule & S. 28, where the court held, that 
presentment at a banker’s after banking hours, 
was a nullity, although the presentment in that 
case had been made by a notary. He admit- 
ted, that when the bill had been made payable 
at a merchant’s, a presentment after banking 
hours, where a negative answer had been re- 
turned on presentment of the bill, had been 
deemed to be sufficient; but this was the case 
of a presentment at a banker’s. Lord Ellen- 
borough, M Bankers do not usually pay at so 
late an hour; but if a person be left there who 

g ives a negative answer, there is no difference 
etween that case and that of a presentment 
at a merchant’s. I think it is perfectly clear, 
that if a banker appoint a person to attend, in 
order to give an answer, a presentment would 
be sufficient if it were made before twelve at 
night.” Verdict for the plaintiff. In the en- 
suing term, Campbell moved for a new trial; 
and cited Parker r. Gordon, 7 East, 385, where 
Lawrence, J. says, “ the party might have re- 
fused to take this special acceptance; but if he 
chose to take the acceptance payable in that 
manner, payable at the banker’s, does be not 
agree to take it payable at the usual banking 
hours?” Lord Ellenborough, “In that case 
no answer was given upon the presentment of 
the bill. Upon the trial, I laid down nothing 
but, that if a servant was stationed for the pur- 
pose of giving an answer, it was sufficient In 
general, there are two presentments, one in the 
morning, and the other in the evening; but if 
there be a presentment in the evening, and the 
party is ready to give an answer, be does all 
that is necessary. The banker retained an 


answer by the month of bis servant, and non 
constat , but that be was stationed there for the 
express purpose.” Rule refused. See post, 
821 (48). 

(n) Barclay v. Bailey, 2 Campb. 627, (Chit, 
j. 818). Action against drawer of a bill, ac- 
cepted by Hardy. At eight in the evening of 
the day the bill became due, it was presented 
at the nouse mentioned on the face of it, as the 
drawee’s place of residence, when the answer 
given by a person who came to the door, was, 
that “ Mr. Hardy had become bankrupt, and 
removed into another quarter of the town.” 
On the part of the defendant it was proved, 
that be had a person stationed at this boose for 
the porpose of taking op the bill, from nine in 
the morning till fonr in the afternoon, bat that 
no one presented it during that time; and it 
was insisted, that a presentment so late as eight 
in the evening was insufficient to charge me 
drawer. Lord Ellenborough, “ I think this pre- 
sentment sufficient; a common trader is differ- 
ent from bankers, and has not any peculiar 
hours for paying or receiving money; if tke 
presentment had been during the hours of rest , 
it would have been altogether unavailing; but 
eight in the evening cannot be considered an 
unseasonable hour for demanding payment at 
the house of a private merchant , who has ac- 
cepted a bill.” The plaintiff had a verdict- 
S. P. Jameson v. Swinton, 2 Taunt. 224; 2 
Campb. 374, (Chit. j. 782); Bancroft v. Hall, 
Holt, 476, (Chit. j. 963) ; Wilkins r. Jadis, 2 
B. & Ad. 188. 

Morgan t?. Davison, 1 Stark. Rep. 114. As- 
sumpsit by indorsee of a bill against drawer. 
The bill was accepted payable at Herring and 
Richardson’s, Coplha 1-court, London. The 
plaintiff proved presentment at Herring and 
Richardson’s, who were not bankers, in Cop- 
thal-court, on the day when the bill became 
due, between six and seven in the evening, 
when no oue was there bat a girl left to take 
care of the counting-house. Lord Ellenboroogh 
held, that this was a sufficienfpresentment ; the 
hour was not an improper one , and tbo hold- 
er might reasonably expect to find the party in 
his counting-house at that time. See farther, 
Triggs v. Newman, 10 Moore, 249; 1 Car. & 
P. 631, (Chit. j. 1254). 

(o) Triggs e. Newman, 10 Moore, 249; 1 
Car. & P. 681, S. C. 

(p) Wilkins e. Jadis, 2 B. & Adol. 188; 1 
Moo. & Rob. 41, (Chit. j. 1857). A present- 
ment at twelve o'clock at night , when a person 
has retired to rest, would be unreasonable. Per 
Lord Tenterden, C. J. ib. 
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By the 4 & 5 W. 4, c. 15, s. 1, government bills, check, drafts, and or- 
ders, are not to be payable at the bank of Kngland after three o’clock(y). 

Provided the party entitled to a bill or note produce it as soon as the im- 
pediment has been removed, and in the mean time take every step in his 
power to obtain payment at the appointed time, a delay in presenting the in- 
strument itself at maturity may be excused, on account of any accident or 
circumstance not attributable to the party’s own fault(r). Thus it has been 
considered, that the detention of the bill by contrary winds, or the holder’s 
having been robbed of the bill, or the like would ‘afford an adequate excuse, 
provided he present as soon afterwards as be is able (a). So the occupa- 
tion of the country by an enemy will constitute an adequate excuse for de- 
lay (/). But a notice of the reason why the bill itself cannot be produced 
should be given; and a demand of payment should, if possible, be made on 
the very day the instrument falls due; and if it be a foreign bill, it should be 
duly protested, in case the drawee should refuse payment(u). And it would 
be advisable also to tender an adequate indemnity to the acceptor or maker 
of a note, and to request him to pay, without his insisting on production of the 
instrument; after which he should keep the money ready to pay when the bill 
is produced, and this at h*s own risk, in case his agent, holding the money, 
should fail(r). And notice of all the circumstances and of the non-payment 
should be given to all the other parties; and if the bill has been stolen or lost, 
public notice should be given as advised in a preceding page(ta). 

But the circumstance of the holder having received a bill very near the 
time of its becoming due, constitutes no excuse for a neglect to present it 
for payment at maturity, for he might renounce it if he did not choose to 
undertake that duty, and send the bill back to the party from whom he re- 
ceived it; but if be keep it, he is bound to use reasonable and due diligence 
in presenting it: and, therefore, where the plaintiff, in Yorkshire, on the 
26th of December, received a bill of exchange, payable in London, which 
became due on the 28th, and kept it in his own hands until the 29/A, when 
he sent it by post to his banker’s in Lincoln, who duly forwarded it to Lon- 
don for presentment, and the bill was dishonoured, it was held that the plain- 
tiff had by his laches lost his remedy against the drawer and indorsers (x). 
But it has been considered in France, that if an indorser himself transfer a 
bill so late to the holder as to render it impracticable to present it precisely 
at maturity, he cannot take advantage of a delay in presentment so occasion- 
ed by himself, though the prior indorsers and the drawer may(y). 


I. Of Pre- 
sentment 
for Pay- 
ment 

What ex- 
enses De- 
lay in a 
punctual 
Present- 
ment 

[* 389 ] 


In considering the necessity of a due presentment for acceptance(z) and ethly, 
for payment(a), and the time when the same should be made, we have an- Conae- 
ticipated this inquiry; and it may suffice to observe, that on principle, per- 
haps, more exactness and punctuality in a presentment for payment may rea- and how 
sonably be required than even in a notice of nonpayment, because a prompt wotW. 
and regular demand of payment may frequently obtain payment from an ac- 
ceptor of a bill and maker of a note, who is in a state of progressive insol- 


(q) See the act. Chit & if. StaL 397, 400. 

(r) See anU f 36 8, et *eq. 

(i) In America. Young r. For bet , Morri- 
son, 1680; Thompson, 483. 

(/) Patience v . Townie y, 2 Smith. R. 221, 
(Chit j. 714). 

(u) Molloy, pi. 27; Pothier, pi. 144. 

(r) Dent r. Dunn, 3 Campb. 290, (Chit j. 
877.) 


(it) Ante , 253, 264. 

(x) Anderton r. Beck, 16 East, 248, (Chit 
j. 872). 

(y) PardeM 451; and tee Boehm r. Stir- 
ling, 7 T. R. 425; 2 Esp. 675, (Chit j. 693); 
ante, 217, note ( m ). 

(:) Ante , 272 to 290. 

(a) Ante , 353. et. *eq. 
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[ *390 ] 


Circum- 
stances 
arising be- 
tween Pre- 
sentment 
and actual 
Payment. 


OF PRESENTMENT [PART X. 

vency, when a subsequent application of the same nature would become un- 
availing; whereas the loss of a day or more in giving notice of non-payment 
rarely makes any actual difference. The rules applicable to delay in notice 
of non-payment will in general apply, and with more force, to delay in due 
demand of payment. And even if an hour be lost, the laches will in some 
cases deprive the holder of all remedy against any party not primarily liable. 
But we have seen, that even in the case of a special acceptance payable at 
a particular place, and made according to the recent act, although a pre- 
sentment at that place is essential to be made * before the acceptor can be 
sued, still a delay in making presentment there on the very day when the 
bill 'fell due, will not discharge the acceptor, unless he prove that he has really 
sustained damages by the delay, as by a banker in the mean lime failing(6). 

The delay in making due presentment for payment may be excused or 
waived by a subsequent promise, or by other circumstances which we shall 
find will preclude a party from taking advantage of the neglect to give no- 
tice of non-payment (c). And it lias recently been determined, that the new 
rules as to pleading make no difference as to the effect of a subsequent promise, 
and that although a precise issue be joined on the fact of presentment, a pro- 
mise made by the defendant to pay the bill or note after it became due is 
primd facie evidence to prove the issue (d). So the want of effects in the 
bands of the acceptor, excuses the indorsee of an accommodation bill from 
presenting it for payment, as well as from giving notice of dishonour to the 
drawer(e). 

If at any instant before the actual payment of a bill or check, given upon 
a condition, the drawer discover that the condition has not been performed, 
he may stop the payment thereof to the party who has thus eluded the con- 
*dition(/); and a banker who, upon presentment of a bill or check for pay- 
ment, cancels the acceptance or drawer’s name by mistake, may yet, upon 
discovering his error before actual payment, effectually resist such payment 
as if he had not so cancelled the draft (g). And where the drawee of a 
bill, on presentment for payment, said, u This bill will be paid, but we can- 
not allow you for a duplicate protest/’ and the holder refuses to receive 
payment without the charges of such protest, it was held, that the drawee 
was not bound to pay the bill(A) . So where the bankers, at whose house 
by the terms of the acceptance the bill was payable, had received money for 
the express purpose of taking up the bill two days after it became due, and 
upon tendering it to the holders and demanding the bill, found that it had 
been sent back protested for non-payment to the persons who indorsed it to 
the holders, it was decided, that such bankers, having received fresh orders 
not to pay the bill, were not liable to an action by the holders for money had 
and received, when, upon the bill’s being got back and tendered to them, 


(b) Rhodes r. Gent, 5 Par. & Aid. 244, 
(Chit. j. 1124); Bay!. 5th edit. 244. 

(c) Post , Chap. X. s. i.; and see ante, 858, 
el seq. 388, 389. 

( d ) Croxon v. Worthen, 5 Mee. & Weis. 5; 
citing Lundie v. Robertson, 7 East, 232; post , 
Ch. X. s. ». 

( e ) Terry r. Parker, 1 Nev. & Perry, 752; 
6 Ad. & El. 502, S. C. And see l)e Berdt t*. 
Atkinson, 2 H. Bla. 335; ante, 273, note ( u ), 
368, note(c); and post, Ch. X. s. i.; bnt ob- 
serve, in that case the defendant wag not the 
party accommodated, but had lent his name ng 
payee and indorser to accommodate the maker 


of the note: as an authority that in gnch case a 
presentment is unnecessary it clearly cannot be 
supported. See the judgment in Terry v. 
Parker. 

(f) Wienholt r. Spitta, 3 Cainpb. 376, 
(Chit. j. 890). 

(£) Raper r. Birkbeck, 15 East, 17, (Chit, 
j. 851); Fernandey v. Glyun, 1 Oampb. 426; 
Novelli r. Rossi, 2 B. & Ad. 757; ante , 309; 
and see Wilkinson t\ Johnson, 3 Bar. & Cres. 
492, (Chit. j. 1231); 5 Dowl. & Ry. 403, S. 
C. ; post, s. ri. as to payments by mistake. 

(A) Anderson r. Heath, 4 Maule & S. 303, 
(Chit. j. 936); ante, 809, note (r). 
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they refused to pay the money (i). And when a customer pays into his I. Of Pre- 
banker’s, in the ordinary way, a check drawn upon them by another of their ^ t ^ )€Dt 
customers, the bankers are entitled to the same time for ascertaining whether ment**" 
the check will be paid, and giving notice of dishonour (in case it be resolved 6tW 
by them not to pay the check), as in the case where the check is drawn up- Conse- 
on other bankers; and, therefore, in such a case no promise to pay the check qaenceeof 
will be # implied from the absence of notice until the following day: in order 
to make the bankers liable, at all events , the customer should demand pay - waived, 
ment , or request that the amount may be placed to his credit ; and an assent [ *391 ] 
on the part of the bankers to such demand or request would raise an implied 
promise to pay, or give credit for the amount^*). But we have seen, that 
if one banker presents for payment to another banker a check on him in the 
usual course, and the latter marks it as approved, importing that it shall be 
paid the next day at the clearing-house, this is binding on the latter, and is 
equivalent to an acceptance, and he must, at all events, pays it(fc). 

If the maker of a promissory note pay money into the hands of an agent 
to retire it, and the agent tenders the money to the holder, on condition of 
having it delivered up, and the note being mislaid, this condition is not com- 
plied with, and the agent afterwards becomes bankrupt, with the money in 
his hands, it has been decided that the maker is still responsible on the 
note(/). 


fSij| 




rt.f 

sue? 
i k 






II. Of Payment. h. of 

Payment 

Before the drawee of a bill or maker of a note pays, he should be first i it , p re _ 
well satisfied that his supposed signature, and that of the first indorser ofliminary 
each, are genuine, and the latter made by the proper person (m), and that cautio °* 
the sum to be paid was inserted by the drawer, and not subsequently alter- 
ed^), and that the person who presents for payment is entitled to receive it, 
especially after notice of loss(o), or of the holder’s bankruptcy (p), or of the 
drawer’s death, when a bill has not been previously accepted (9), and no ad- 
equate indemnity be tendered; nor after countermand of a general indorse- 
ment, or mere authority to receive payment (r). 

So an indorser or party who transferred a bill or note returned to him, 
and called upon to take it up, should also perfectly assure himself, not only 
that the party applying for payment is the lawful holder of the bill, but also 
that there have not been any laches either by such holder or any other par- 
ty; for if there have been laches, and prior parlies have been thereby dis- 


(i) Stewart v. Fry, 1 Moore, 74; Holt, C. 
N. P. 372, (Chit. j. 984) ; ante , 322, n (/>). 
When money is to be considered as particularly 
appropriated to payment of a bill, or net, see 
the cases, ante, 321 to 323. And see gener- 
ally as to the appropriation of payments, post, 
». li. 

( j ) Boyd r. Emmerson, 4 Nev. & M. 99; 2 
Adol. &, Ell. 184, S. C. ; more fully, nos/, Ch. 

XI. 

(k) Robson r. Bennett, 2 Taunt. 388, (Ch. 
j- 794), ante , 386, et neq. 

(/) Dent r. Dunn, 3 Cainpb. 296, (Chit. j. 
877). 

(m) East lodia Company r. Triiton, 3 Bar. 
kC. 280; 5 Dowl. & Ry. 211, (Chit. j. 1216); 
Mead v Young. 4 T. R. 28. (Chit j. 467): 


<mfe,28,notc(w); Price r. Neale, Burr. 1354; 
1 Bla. R. 390, (Chit. j. 364) ; 8niith r. Mer- 
cer, 6 Taunt. 76; J Marsh. 463, (Chit. j. 923); 
Cocks v. Masterman, post, 426, note (o); 
Bayl. 5th edit. 320. 

( n ) Bulkeley r. Butler, 2 Bar. & C. 434; 3 
Dow. & Ry. 625, (Chit. j. 1294); ante, 169, 
160, note (/>), 281, 2*2, note (//#); Bavl 5th 
edit. 322. 

(o) Ante, 259 to 261; Lovell r. Martin, 4 
Taunt. 799, (('hit. j. 889); 1 Pardoss. 427, 
444. 

(/>) 1 Purdcsg. 427. 

(q) Ante, 282, note(y); Hammonds r. Bar- 
clay, 2 East, 227, (Chit, j 646). 

(r) | Pardess. 427,428 
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[PART I. 


II. Of charged, an indorser, by unnecessarily paying the bill, will not revive the In- 
payment bility of the prior parties, or be enabled to recover from them; as where a 
bill has been refused acceptance, and due notice thereof not given(a), or 
where one of several parties has lost a day in giving notice of non-pay- 
[ *392 J ment(l). So a banker who pays a *forged check of his customer must bear 
the loss(u); though a refusal to pay a genuine check, having sufficient funds 
in hand, will subject him to an action at the suit of the customer(r). 

2dly, By Payment of a bill or note may not only be made by tbe drawee of the for- 
whom mer or maker of the latter, but also by any other party to it; and in the case 
tobemnde. a bill, even by a total stranger, as where a payment is made supra pro - 
tt8t{x), which will be spoken of hereafter (y) ; and that of payment by the 
bail of one of the parties ( 2 ). If a party be sued on a bill of exchange, and 
it appear that the plaintiff has agreed with a third person that if he will ad- 
vance part of the sum for the defendant, the plaintiff will take that in dis- 
charge of the whole debt, and such third person so advances it, this is a 
good defence to the action(a). 

Of Pay- So also all payments bond fide made by a bankrupt , or any person on 
menu by a behalf, to a person not having notice of any act of bankruptcy , and 
(b). FUP not being a fraudulent preference , are protected by the statutes 6 Geo. 4, c. 

16, s. 82, and 2 & 3 Viet. c. 29(c). We have already considered some 
of the decisions affecting the construction of the former acts (d), and what 
are considered fraudulent preferences (c). We have also seen that the 6 
Geo. 4, c. 16, s. 82, is not, like the 19 Geo. 2, c. 32, confined to payments 


(*) Roscoe v . Hardy, 12 East, 434 ; 2 
Campb. 45S, (Chit. j. 801); ante , 215, n. (x). 
In this case, as in Turner v. Leach, 4 B. &. A. 
454, next note, the action was against a prior 
party to the bill . When want of notice to 
plaintiff no answer to an action founded on an 
implied indemnity , Huntley v. Sanderson, 1 
C. & M. 467; 3 Tyrw. 469, S. C ; ante, 331, 
note ( 2 ), 343, note (e). 

(t) Turner v. Leach, 4 B. & Aid. 454, (Cb. 
j. 1108). 

(u) Hall r. Fuller, 5 B. & C. 750; 8 D. & 
R. 464, S. C.; ante , 261, note (u) ; and post , 
As to Payments by mistake. 

( v ) Marzetti v. Williams, 1 B. Ad. 415; 
ante, 281, note (A); and post , Cb. XI. 

(x) Poth. pi. 170. 

lyj Ch. X. s. ii. 

( 2 ) Hull v . Pitfield, 1 Wils. 46, (Chit. j. 
306). Payment of a note by tbe bail of the ma- 
ker, is a discharge to the indorser. Id. ibid « 

(а) Welby r. Drake, 1 Car. & P. 557. 

(б) See ante , 202 to 212, as to transfers by 
bankrupt. 

(c) See these enactrnenU, ante , 206. In 
Terrington v. Hargreaves, 5 Bing. 489, the 6 
G. 4, c. 16, s. 82, was held retrospective. 

(rf) Ante t 206 to 208. 

(«) Ante, 208 to 210; Vacher r. Cocks, 1 
Bar. & Adol. 145. An army agent was in the 
habit of advancing money to his customers on 
their pay and pensions, by checks on his bonk- 
ers. Having overdrawn his banking account, 
he received a new credit from the bankers, and 
engaged, in return, to pay over to them, on re- 
ceipt tb e sums which usually came to his hands 


half-yearly from government, for the discharge 
of pensions. The agreement was not known 
to the persons who issued these funds. He 
committed an act of bankruptcy unknown to 
the bankers, and having subsequently received 
some government remittances, paid them over 
according to the above arrangement, being in- 
debted to the bankers in more than the amount. 
It was made a question whether such payments 
were justifiable, or a fraudulent preference ? 
But it was admitted, that if the sums were put 
into the bank merely to enable tbe bankrupt to 
go on in business for a time, these were not pay- 
ments in fraud of creditors. 

Churchill v. Crease, 5 Bing. 197. 1st, A 
payment made in June, 1825, by a debtor 
bon& fide without intention of fraudulent pre- 
ference, eight days before a commission of bank- 
rupt was issued against him, was held to be 
protected under the 82d sect of 6 Geo. 4, c. 16. 
2nd, The debtor, a prisoner, wont eight days 
before a commission of bankrupt was sued out 
against him, to a fire office, to receive money 
payable to him in respect of a lose by fire; a 
creditor, for labour done, who knew the time 
when the money was to be paid, without any 
intimation from tbe debtor, met him at the 
office, and obtained out of the sum so received 
payment of his own debt, not knowing that bis 
deotorwas a prisoner or insolvent; and a jury 
having negatived fraud, it was held that this 
was not a fraudulent preference by the debtor. 
And see Jones v. Fort, 9 B. & C. 764; Abbott 
u. Pomfret, 1 Bing. N. C. 462; ante , 210, 
notes (c), ( d ). 
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made in the course of trade , and for goods sold, or on a bill or note, but ex- IF. Of 

tends to all bond fide payments ; and further, that the recent act 2 & 3 Viet. Payment, 

c. 29, protects all bond fide contracts , dealings , and transactions by and with 
any bankrupt before the date and issuing of the fiat, and without notice of 
the act of bankruptcy; and, therefore, it is unnecessary to notice the deci- 
sions upon this question under the prior statutes(/)(l). 

# By the general Insolvent Act, 7 Geo. 4, c. 57, s. 32, (re-enacted 1 & By an In- 
2 Viet. c. 110, s. 59), a voluntary payment by an insolvent , within three solvent, 

months before his imprisonment, is void(#). And it will be equally void L # S93 ] 

* though made more than three months before the imprisonment, if made with 
the intention of petitioning (A). 

Payment should always be made to the real proprietor of the bill(t) or to Sdly, To 
one of several partners (A), or to some person authorized by him to receive Jjhom 
it, as a factor, &c.(/)(2); and payment to the payee will, consequently, be 

made. 

(/) See aula, SOS to 107. Upm the old (Chit j 780). And where bnnkeni, after n Be- 
asts it was held, that payment of a bill to a ere- cret act of bankruptcy of the acceptor, paid a 
ditor by a bankrupt under an arrest, after a ee- bill for him, accepted payable at their boose, 
cret act of bankruptcy, was a payment in the and he afterwards remitted the money to them, 
course of trade; Cox v. Morgan, SB. k P. 896; it was decided that they were liable to refund ; 

Ex parte Farr, 8 Ves. 616; ud vide Southey a. because the bankrupt was not liable to them on 
Butler, 8 B. & P. 287; Blogg r. Phillips, 2 the bill, and his repayment to them was only in 
Campb. 129;’ Cullen, 288, 239; Bavly v. Scho- satisfaction of a loon, which was not a payment 
field, 1 Maule & 8. 338. But if tne payment protected by the statute. Holrovd r. White- 
wae intended as a fraudulent preference, it need, 8 Campb. 530, 633; 2 Rose, 146; 5 
would not be valid. Singleton v. Butler, 2 B. fit Taunt 444; 1 Marsh. 128, (Chit. j. 905). So 
Pol. 283; Southey r. Butler, 8 B. & Pul. 237. if bankers paid a check drawn upon them by a 
If the bolder of a bill gave time to the acceptor, trader after a secret act of bankruptcy, it was 
upon condition that he should allow interest, and held they could not retain money received to 
he afterwards paid the bill, having previously cover such check, id. ibid. So it was decided, 
committed a secret act of bankruptcy, this was that the assignees of a bankrupt were entitled 
held not a payment in the usual course of trade to recover hack money paid by the bankrupt to 
within the meaning of the statute. Vernon v. the defendant after a secret act of bankruptcy 
Hall, 2 T. R. 648, (Chit j. 446); and see 1 (though before the date of the commission), 

Montago, 311 to 313; 2 Ves. 550; Cullen, 234. which the defendant had before recovered by 
So where A. having recovered a verdict against judgment against the bankrupt in an action on 
B. who afterwards committed an act of bank- a prom issoiy note reserving interest half-yearly, 
ruptcy, and A not having had notice thereof, given for the balance of an account amongst 
took a bill drawn by B. on C. for the amount of other things consisting of money lent % such note 
the sum recovered, payable at a distant period, not being given in the usual and ordinary course 
which bill was afterwards paid: it was deter- of dealing, so as to be protected by 19 G. 2, c. 
mined that this payment was not protected by 32. And os to a set-off not being provided for till 
the statute, and consequently that A. was liable the 6 G. 4, c. 16, s. 50, see Kinder v. Butter- 
to refund the money received by him to the as- worth, 6 Bar. & C. 42; 9 Dow. & Ry. 47, 8. 
signees of B., Pinkerton v. Marshall, 2 Hen. Bla. C. ; and ante , 818, note (o) ; and post, Part 11. 

334. And where bankers having accepted bills Ch. VIII. Bankruptcy. 

for the accommodation of a trader, be, after (g) Herbert v. Wilcox, 6 Bing. 208; ante , 

committing ao act of bankruptcy, but before a 212, note (r). 

commission was sued out, lodged money with (A) Beck r. Smith, 2 M. & W. 191; ante, 
them to take op the bills, which did not become 212, where see as to what amounts to a r o/ un- 
due till after a commission was sued put, and tary payment, 
were then regularly paid by the acceptors, it (») Poth. pi. 142, 143, 164. 

was held, that they were bound to refund this (k) Duff r. East India Company, 15 Ves. 

money to the assignees, and that they neither 218. 

had a right of set-ofT under 5 Geo. 2, c. 30, nor (/) Favenc v. Bennett, 11 East, 40. Pay- 
could protect themselves under 19 G. 2, c. 82, ment to the plaintiff's attorney suffices. Coore 
as having received the money in payment of v. Callaway, 1 Eap. Rep. 115, 116; 1 Bla. 
bills of exchange in the ordinary course of trade. Rep. 85; 1 Campb. 478. Aliter to the agent 
Timpiio and outers, assignees of Visich, a bank- or clerk to plaintiff ’a attorney ; Yatea r. Freck- 
nipt, v. Diggins and others, 2 Campb. 312, lington, Dougl. 622; post , 394, note (y). 


(1) { Payment by last endorser will not destroy the negotiability of an indorsement; or by a 
prior endorser, if the subsequent indorsements are struck out before it is again negotiated. Wal- 
lace v . Branch Bank, 1 Ala. Rep. N. S. 565. 

(2) On presenting a note or bill for payment, the bolder must have the bill with him, other- 
wise the demand will not bo deemed effectual ao as to charge the other parties. Freeman r. 
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inoperative, if he have ceased to be the proprietor of it by having indorsed it 
to another person, and the drawee has notice of the fact(m); nor ought pay- 
ment to be made to the wrongful holder and detainer of a bill(u). And if a 
bill be payable to A. B. only, and not negotiable, it is said that A. B. in 
person must appear and demand payment(o). If the holder of a bill t die, 
payment should not be made to his personal representative, unless he has a 
power of administering his effects (p). Payment, however, to a person hav- 
ing obtained probate of a forged will of a deceased party, will be valid; al- 
though if the supposed testator were living it would be otherwise^). On a 
bill payable to A. *or order, to the use of B., payment should be made to A. 
or his indorsee, and not to B.(r). If a bill be beneficial to a minor, payment 
to him would be valid, though it is said that it ought to be made to his guar- 
dian^) (l); and a payment to a married woman, after knowledge of that fact, 
without the concurrence of her husband, would not discharge the person 
making it(t). When a bill is indorsed to a person merely for the purpose of 
receiving payment for the indorser, and the authority given to the indor- 
see is afterwards revoked, either by the party himself or by operation of law, 
as by his death, payment to the indorsee will not discharge the person mak- 
ing it, if he had notice of the revocation(u) ; this doctrine, however, is ob- 
jected to by Beawes, in his Lex Mercatoria(a-) ; and it must certainly be 
confined to the single case of an indorsement to an agent, for the purpose of 
his receiving payment for his principal. Payment of debts should not, in 
general, be made to a mere sub-agent (t/); though payment to a person found 

(m) Poth. pi. 164. Carth. 5, (Chit. j. 174); Marcliington r. Ver- 

(n) 1 Pardess. '444. non, 1 B. & P. 101, note (r); Smith v. Ken- 

(o) Marius, 4th edit. 34; Sigourney v. Lloyd, dall, 6 T. H. 123, 124; 1 Esp. 231, (Chit, j, 
8 Bar. & C. 629; 3 Man. & Ry. 58, (Chit. j. 533) ; ante , 202, note (u). 

1412); 5 Bing. 525; 3 Moore & P. 229; 3 (s) Poth. pi. 1G6. 

Younge & J. 220, S. C. in error; ante , 232, (t) Barlow r. Bishop, 1 East, 167; 3 East, 

233, notes (a), (/>), ns to restrictive indorse- 226, (Chit. j. 637); ante , 201, note (e). 
ments. (u) Poth. 168; 1 Pardess. 437, 438; et 

( p) Poth. pi. 166. Mar. 72, 73; sedqtuere Tate r. Hilbert, 2 Ves. 

(q) Allen v. Dundas, 3 T. R. 125. As to jun. 114, 115, 118, 121, (Chit. j. 510); 16 

forgery of power of attorney to obtain stock, Ves. 450; ante, 282, note (y), 2S7, note (n). 

sec Rex v. Fauntleroy, 2 Bing. 413; 1 C. & (*) PI. 219. 

P. 421, S. C. iy) Yates t\ Frecklington, Dougl. 622. 

(r) Cramlington r. Evans, 2 Vent. 310; 


Boynton, 7 Mass. Rep. 4S3. Farmer’s Bank r. Duvall, 7 Gill & John. 78. But see Gallag- 
her v. Roberts, 2 Fairf. 489. y And as the whole of a set of exchange constitute but one bill, pay- 
ment to the holder is good, whichsoever of the set he may happen to have in his possession. 
Durkin r. Cranston, 7 John. Rep. 422. Payment to the general indorsee of a hill is good, and 
cannot be affected by any transactions between him and the person by whom it was remitted; 
and if the hill has been protested for non-payment, ho may waive tho default and accept pay- 
ment. Durkin v. Cranston. But where a note was indorsed by the defendant for the accom- 
modation of the makers, who were then in good credit, and before negotiating: they became in- 
solvent, and the defendant then directed them not to part with the note, which they promised, 
but afterwards passed it to the plaintiffs with full notice of all the circumstances, in satisfaction 
of a debt, held that the plaintiffs could not support an action on the note. Skelding et al. r. 
Warren, 15 Johns. Rep. 270. , ...... 

Payment to the holder of a note, may protect the indorser nnd maker from the claim of the 
former ; though it may extinguish his right against them, it does not extingnish that of the indors- 
er, who pays against the previous indorser and maker. Louisiana Bank r. Roberts, 4 Miller’s 
Louis. Rep. 530. 

^ The plaintiffs in an action on the second set of a foreign bill of Exchange, protested for non- 
acceptance, with the protests thereto attached, can recover without producing the first of the 
same set, or accounting for its non-production. Downes r. Church, 13 Pet. 205. 

If the payee of a note pay a holder whom he know^s had no right to recover, it will not be an 
extinguishment of the debt. Netherville r. Stevens, 2 How. 642. y 

(1) ^ So payment to a person non compos mentis, under guardianship, the payor having 
knowledge of the guardianship, is not valid. Leonard r. Leonard, 14 Pick. 280. 
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in a merchant’s counting-house, and appearing to be entrusted with the con- 
duct of the business there, is a good payment to the merchant, notwithstand- 
ing it turns out that such person was never employed by him(z). However, 
in ordinary cases, the mere production of a bill of exchange or note indorsed 
in blank by the proper person, or mere production of a check, is sufficient to 
warrant the payment to the person who produces it, for the possession of an 
instrument so indorsed, affords presumptive evidence of the holder’s owner- 
ship or agency to receive payment(a), f and this without reference to the circum- 
stance of his being the habitual agent of the same party (b) (1). And if a 
banker or agent has become a bankrupt, we have seen that his assignees may 
receive payment without being liable to an action of trover , upon the supposi- 
tion that such receipt is a conversion of the bill, and will be merely liable to 
pay over the proceeds to the rightful owner (c). It is neither necessary (d) 
nor prudent to pay a bill or note to a party who is not the holder, nor with- 
out his first producing and delivering up the instrument, for otherwise the 
party paying may be liable to pay over again to another party who may really 
be the holder, or entitled to receive payment, unless the latter has afterwards 
received payment from another party (c); and if for want of distinct evidence 
of a payment, it should be in doubt whether it was made, the mere circum- 
stance of the instrument not having been given up will afford a presumption 
against the party who alleges he has paid it (j). But we have seen(^) that if 
there be clear proof of the destruction of the bill or note, or it be not negotia- 
ble, or has not been * indorsed or only specially indorsed, its non-production | 
furnishes no excuse for non-payment. And, accordingly, in a very recent 
cas e(h) it was held to be no answer to an action on a promissory note, 
not made payable to bearer or order , that w hen the note became due the de- 
fendant was ready to pay on the note being produced and delivered up to 
him, and always had been and still was ready to pay on the production of 
the note. 

fin general when the holder of a bill or note indorsed in blank , or payable 
ti^ bearer, loses or is robbed of it, and the person finding or stealing it pre- 
sents it to the drawee at the time it is due, and he pays it bond fide in the 
course of business, without knowing of the loss or robbery such payment will 
discharge him(i); and although he had notice of such fact, yet if the person 


( z ) Barrett v. Deere, Mood. & M. 200; see 
Corfield r. Parsons, 1 C. k M. 730, 733. 

(а) Owen r. Barrow, 1 New Rep. 103, 
(Chit j. 703); Anon. 12 Mod. 564, (Chit. j. 
218); Pal. P. & A. 181. 

(б) Anon. 12 Mod. 554; 2 Ld. Raym. 930; 
Pal. P. & A. 181. 

(c) Ante , 359; Tennant r. Strnchan, Moo. 
& M. 377; 4 Car. & P. 31, (Chit. j. 1450). 
Billa of exchange were deposited with bunkers 
before their bankruptcy, and, handed over 
by them on tbe day of their bankruptcy to A. 
B. who received the proceeds of some of them, 
and handed over thoso monies and the remain- 
ing bills to the assignees, as soon as they were 
appointed ; and it was held that the assignees 


were not liable in trover for the bills of which 
A. H. received the proceeds. 

( d ) Hansard v. Robinson, 7 B. & C. 90; 9 
Dow. & Ry. SCO, (Chit, j 1340); ante , 266, 
note («). 

(r) Fielder r. Carr, 5 Bing. 13; 2 Moore & 
P. 46, (Chit. j. 1405). 

(/) Buzzard r. Flecknoo, 1 Stark. R. 823, 
(Chit, j. 966) ; Brombridgo v. Osborne, 1 Stark. 
R. 374 

(£T) Ante, 268 . 

( A ) Wain r. Bay ley, 2 Perrv & Dav 507. 

(i) Ante, 254 to 256; Smith v, Sbep- 
perd, I iil. Term, 16 (»‘eo. 3; ante, 261, note 
(r) 


(1) Where a factor sells the goods of his principal without disclosing his agency, and takes 
the note of the purchaser, payable to himself or fearer at a future day, and before maturity trans- 
fers the note to his principal, payment bv the purchaser to the lactor, after such transfer and 
before tbe note falls due, is no bar to a recovery in nn action by the principal as indorsee against 
the purchaser as maker of the note. Mitchell v. Bristoll, 10 Wend. Kep. 492. 

Had there been an existing demand due from the factor to tbe purchaser at the time of the 
transfer of the note, quere if such demand might have been set off in nn action by the principal. 
Ibid. 
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presenting the bill to him was a bond fide holder, such notice would not in- 
validate the payment(fe)(n. ( But after notice of a loss, payment should not 
be made to the finder or 4ny other person without his establishing a clear ti- 
tle or giving an adequate indemnity(Z); and in general, if an acceptor or a 
banker at whose house a bill is made payable, has notice of the loss, and af- 
terwards incautiously pay it, or having afterwards discounted it, debits his 
customer with the amount, he will have to pay the bill over again to the right- 
ful owner (m). Nor will a payment before a bill or check is due discharge 
the drawee, unless made to the’ real proprietor of it; and therefore, where a 
banker paid a check the day before it bore date, which had been lost by the 
payee, it was adjudged that he was liable to repay the amount to the person 
losing it(n); and it is perhaps advisable, that an acceptor should in no case, 
without adequate indemnity, pay a bill before it U due(o), or after notice from 
the drawer or indorser not to pay it(p). And if banker pay a check under 
such circumstances as are sufficient to convince a jury that the payment was 
not made bonl fide , they cannot take credit for the amount in their account 
with their customer (q); and where a person pays a sum of money into a 
banker’s for a special purpose, viz. to pay a particular bill, and the banker’s 
clerk by mistake pays the money to the holder of another bill, he may sue 
the bankers for the amount, but not the party to whom the payment was 
made(r). > Where a bill, transferable only by indorsement , and not indorsed 
by the proper party, is lost by the person entitled to indorse, no other per- 
son can transfer the interest in the bill, and consequently a payment by the 
drawee even to a bond fide holder will not in such case be protected (s). It 
has beeu held, ihat in an action by bankers to recover the amount of a bill 
made payable at their banking-house and paid by them, it is necessary for 
them not only to prove the hand-writing of the defendant (the acceptor) but 
also that of the payee, being the first indorser, for the acceptor, by accepting 
payable at a banker’s, only requests the latter to pay it to the payee or his or- 
der, and not to any person who presents it; and that if the banker pays it with- 
out ^ascertaining the indorsement to be genuine, it is at bis own risk(l). The 
consequence of a payment in case of forgery will be considered hereafter(u) . 

Payment to a person or his order, after the knowledge of his having com- 
mitted an act of bankruptcy, would be ineffectual (x). Thus it has been hol- 
den, that if a banker pay the draft of a trader keeping cash with him, after 
notice of an act of bankruptcy committed by the latter, the assignees may 
recover the money paid, either from the banker(y) or from the payee of the 


( k ) Pierson v- Hutchinson, 2 Campb. 211; 
6 Esp. 126, (Chit. j. 776); ante, 266, note (s) ; 
and Bevan v. Hill, 2 Campb. 381, (Chit j. 
788); ante , 267, note (c). 

(/) 1 Pardess. 427. 

(m) Lovell v. Martin, 4 Taunt. 799, (Chit 
j. 889) ; ante , 259, note ( d ). 

(n) Da Silva v . Fuller, an/s, 260, note (/); 
and see poet , Time of Payment. 

(o) Com. Dig. tit. Merchant, F. 7; Mar. 
129, 130. 

v (p) Bacon v. Searles, l H. Bla. 89, (Chit j. 
446 ) ; Mar. 129; Com. Dig. tit. Merchant, F. 7. 

(q) See an/s, 257 ; Scboley v. Ramsbottom, 
2 Campb. 486, (Chit j. 807) ; poet Payment by 
Mistake; Lovell r. Martin, 4 Taunt 799; 
rupra , note (m). 


(r) Rogers r. Kelly, 2 Campb. 123. 

(#) Mead v. Young, 4 T. R. 32, (Chit. j. 
467); ante , 198, note (e) t 261, note (z ) ; Long 
v. Buillie, 2 Campb. 214, (Chit. j. 777); ante , 
268, note (t). 

(/) Per Lord EUenhorough, in Forster v. 
Clements, 2 Campb. 17, (Chit j. 765); pot/, 
Evidence — Indorsement. And see Johnson r. 
Windle, 3 Bing. N. C. 225; 3 Scott, 608, S. 
C.; ante , 261, note (t); Hall r. Fuller, 5 B. 
& C. 750; post. Payment by Mistake. 

(t*) Post , 426, 427. 

(x) Kitchen v. Bartsch, 7 East, 58; 1 B. & 
P. 378; Cooke’s Bankrupt Laws, 684, 685; 
Eden’s Bankrupt Laws, 252. 

( y ) Id. ibid.; Vernon c. Hankey, 2 T. R. 
113, (Chit. j. 433); 3 Bro. 313; Pryn v . Beal, 


( 1 ) But if be have notice before payment that the bill has been lost, he pays it at his own 
peril, and if it turn out that the party had no title, he will be liable to the real owner. Lovell v. 
Martin, 4 Taunt. Rep. 749. See Gorgerat v. M’Carty, X Yeates’ Rep. 94. 
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check, if such payee also had notice of the bankruptcy (z), unless the pay- II. Of 
ment were compulsion of law(o), but still, until a commission has issued *V niw,t - 
against the holder, there is no defence to an action at his suit(6); and after 3dly, To 
action bona fide brought by such party, it should seem that the defendant whoni 10 
might safely pay the money into Court, in order to prevent further costs(c). ** amd *' 

So a payment made lo a bankrupt or his order, and before the date of the Of Pay. 
commission, and without notice ot act of bankruptcy, will in all cases dis- 
charge the person making it, it being protected by the statutes, 6 Geo. 4, c. *** 
16, s. 82, and 2 & 3 Viet. c. 29(d) ; and it has been holden, that if a debtor, 
not having notice of the act of bankniptcy of his creditor, give him his ac- 
ceptance in discharge of the debt, he may afterwards pay such acceptance 
to the bolder of the bill, although between the time when he accepted, and 
the time when the bill became due, he heard of the bankruptcy; the giving, 
indorsing, or accepting a bill of exchange, being considered as equivalent to 
an immediate payment within the meaning of the 6 Geo. 4, which protects 
bona fide payments made to a bankrupt(e). And under the 1 Jac. 1, c. 15, 
s. 14, it was held, in a court of error, that a payment made to a bankrupt, 
or the acceptance of a bill on his account, even after a commission issued , 
was protected, the same as a payment before a commission issued, if the par- 
ty paying or accepting bad not notice in fact of such commission (/). 

# We have already seen that a bill or check should not be prematurely 4 ibiy, 
paid(g*); Marius gives particular directions on this point(A). The holder Within 
cannot be compelled to receive payment before, or to give time afterwards (i). 

The general rule with respect to the time allowed for the payment of money, be 
when a day certain is appointed, is, that the party bound has till the last made, 
moment of the day to pay it(fc); but it is otherwise with respect to foreign [ *397 1 

8 Keb. 231; Freem. 349, S. t\; Cox r. Mor- 3 D. & R. G52, S. C Under the 1 Jac. 1, c. 
gau, 2 B. & P. 898. 15, s. 14, a payment to a bankrupt was not 

(*) Vernon ». Hanson, 2 T. R 297. protected unless the party making it was atrict- 

(«) 14 Ves. 557; 1 Mont. 316; but see ly a debtor to the bankrupt. Bishop v. Craw- 
Blogg v . Phillips, 2 Caropb. 129 shay, 3 B. & C. 415; 5D.&H 279, S. C. 

(6) Pric hell r. Down, 3 Campb. 131. Held, (c) Wilkins o. Casey, 7 T. R. 711; ante, 
that where two partners have stopped payment, 207, note (A); Bavl. 5th edit. 316; and aee 
and before a commission of bankrupt is taken Foxcraft r. Devonshire, 1 Bla Rep. 193, (Cbit. 
out against one, a debtor to the Arm, who j. 353); 3 Campb. 1S5. 

knows of the stoppage, cannot refuse to pay (/) Sowerby c. Brooks, on error, in K. B. 
money due to them, on the Jground, that the from C. P., 4 Bar. & Aid. 523, upon 1 Jac. 1, 
other may have committed anact of bankrupt- c. 15, s. 14. On 7th October, a commission 
cy, although, if that had been the case, his os- issued against Carbutt, but it was not in the 
aignees might call upon the debtor to pay a Gazette till 5th November. On 30th October, 
moiety of tbe money ft second time. Per Sowerby accepted a bill drawn on him by Car- 
Lord Ellenborongh, C. J. 44 The defendants are butt for 95/. 4*. a sum he owed Carbutt. Sower- 
net under tbe protection of the act, 46 Geo. 8, by did not know of the commission, or that Car- 
c. 135, a. 1, but before it was passed they could butt Was a bankrupt or insolvent at the time he 
not have justified refusing to pay the balance in ao accepted. Carbatt’s assignee sued Sowerby 
their hands under similar circumstances, to for the old debt, and he relied on his acceptance, 
whatever subsequent inconvenience the pay- which he paid when due, ns a discharge. In 
ment might have exposed them. Till the C. P. (3 Moore, 157) it was held no discharge, 
party hat actually become a bankrupt , and a on the ground that issuing a commission was 
committion hat been taken out against him , he notice to all the world of tbe bankruptcy, but 
may tue his debtor t. There may be peril in upon a writ of error the Court of K. B. revers- 
payinga man who is knowu to nave stopped ed the judgment. See now us to what shall be 
payment, but that affords no defence to an ac- deemed const i ndi e notice of an act of bank- 
tion for a debt justly due to him.” Verdict for ruptcy, 6 Geo. 4, c 16, s. 83, ante , 208. 
the plaintiffs. ( ?) Ante, 395, 396; see I Pardess 432; Bur- 

(c) Foster t. Allansoti, 2 T R. 479; 14 bridge r. Manners, 3 Campb. 191, (Ch.j 855 ) 

East, 58$; 2 Ves. jun. 104 to 106. (A) #: Marius, 1th edit. 31. 

(d) Sec ante , 206; Coles t?, i Robins. 3 (i) I Pardee. 123. 

Campb. 183; (’ash r. Young. 2 B & C. 113; [k? Hudson r. Ration, 1 Kol. Rep. 199; | 
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bills, for as the protest of non-payment of them should be mode on the last 
day of grace (/), and so as to be sent, if possible, by the post on that day, 
it follows that the holder may insist on payment on demand, or at least be- 
fore the hours of business are expired (m). 

With respect to inland bills it has been much discussed whether the ac- 
ceptor has not the whole day for payment. On the one hand a bill of ex- 
change has been assimilated to other contracts, in which the party has till 
the last instant of the day to pay the same: but on the other hand it has been 
urged, that the contract of an acceptor of a bill or maker of a note, is to pay 
on demand on the appointed day, and that if payment be not made on such 
demand, the contract is broken: and the holder may treat the bill or noteas 
dishonoured (n). The latter doctrine appears now to be established; and, 
therefore, where the acceptor having said, at eleven o’clock in the day, that 
he would not pay the bill, it was decided that the holder might immediately 
resort to the drawer, so that notice of the dishonour might be given on 
the same day(o). And if the house at which the bill is made payable beshut 
up, *and no one there, this will be deemed equivalent to a refusal to pay, 
and notice of dishonour may immediately be given(p). However, it is not 
usual or necessary to give notice of non-payment before the following morn- 
ing, and therefore there can be no objection to the allowance of the whole 
day on which the bill becomes due, to pay it in (q). If the holder make a 
second presentment of an inland bill on the last day of grace, the acceptor 
may insist on paying it when such presentment is made, without paying the 
fees of noting or protesting, notwithstanding such presentment be made after 
banking-hours, and expressly for the purpose of noting and protesting, be- 
cause the statute does not authorize a protest until after the last day of 


Saund. 288, note 17; Leftley v. Mills, 4 T. R. 
173, (Chit. j. 473). 

(/) Lassel v. Lewis, l Lord Rayro. 743, 
(Chit. j. 192) ; et post , Ch. X. s. i. ; sed quarc, 
see report of the same case, 1 Salk. 132, nom. 
Hill v. Lewis; Vin. Ab. tit. Time, A. 2, pi. 3; 
Anon. Lutw. 1593. 

(m) Colkelt v. Freeman, 2 T. R. 61, (Chit, 
j. 441); Parker t\ Gordon, 7 East, 385; 3 
Smith’s Rep. 359, (Chit, j 727). 

(n) Leftley r. Mills, 4 T. R. 170, (Chit. j. 
473); arguments of Kenyon, C. J. and Duller, 
Jf. disputed by Lord Alvanley, C. J. in Haynes 
v. Dirks, 3 Dos- & Pul. 692,' (Chit. j. 690). 

( o ) Ex parte Moline, l Rose, 303; 19 Ves. 
216, (Chit. j. 871); Burbridge r. Manners, 3 
Campb. 193, (Chit. j. 855); Hume r. Peploe, 
8 East, 169, (Chit, j "732). 

Ex parte Moline, 1 Rose, 203. In this case 
the point was, the acceptor having said, at 
eleven o’clock in the day, that he would not 
pay the bill, whether the holder could immedi- 
ately resort to the drawer ? The Lord Chan- 
cellor was of opinion that he could. Sir Sam- 
uel Romilly mentioned liurhridge r. Manners, 
3 Campb. 194, S. P. Qiicrrc, whether notice 
on such day, where there was no unqualified 
refusal , would do; see Hartley r. Case, 4 B. 
& C. 339; G I). & R. 5^5; 1 Car. & P. 555, 
556, 677, (Chit. j. 1263). Sec post, Ch. X. 
a. i. aa to tho time of giving notice. 

Burbridge r. Manners, 3 Campb. 193, (Chit, 
j. 855). This was an action on a promissory 
note for 101/. 15s. 5 d dated 11th October, 
1810, drawn by J. l'iuney, payable three 
months after date at Frasot ami Co.’s to the 


defendant, indorsed by him to one Tinson, and 
by Tinson to the plaintiff. The note was regu- 
larly presented for payment in the forenoon of 
the day it became due, when payment was re- 
fused, and in the afternoon of the same day the 
plaintiff caused notice of its dishonour to be 
sent to the defendant. Park, for the defend- 
ant, objected that this was not sufficient notice of 
tho dishonour Finney, the maker of the note, 
had the whole of the day it became due to pay 
it, and till the last minnte of that day it could 
not be considered as dishonoured. The notice 
therefore stated what was untrne, and was evi- 
dently premature. Per Lord Ellenborough, 
“ 1 think the note was dishonoured as soon as 
the maker had refused payment on the day 
when it became due, and the notice sent to the 
defendant must have answered all the purposes 
for which notice in such cafe is required. The 
holder of a bill or note gives notice of its dis- 
honour in reasonable time the day after it is 
due, but he may gice such notice as soon as it 
has been dishonoured, the day it becomes due; 
and the other party cannot complain of the ex- 
traordinary dilWence used to give him infor- 
mation.” Verdict for the plaintiff And see 
observations os to giving notice on the same 
day, in Cocks r. Master man, post t 426, n. (o); 
Bayl. 5th edit. 320. 

(/>) Hine r. Allely, 4 B. & Ad. 624; 1 N. 
l M. 433, S. C. 

(y) Leftley r. Mills, 4 T. R. 170, (Chit. j. 
473); Vin Ah. tit. Time, A. 2, pi. 3; Haynes 
v. Dirks, 3 Dos. & Pul. 599, (Chit. j. 690); 
and see per Bavlcv, J. in Hartley r. Case, 1 
C. & P 677. ' ‘ 
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grace(r). But it has been decided, that in an action against the acceptor a H. Of 
plea of a tender made after the day of payment of a bill of exchange and be- 
fore action brought, is insufficient; although the plea aver that the defendant 4tbl y, 
was always ready to pay from tUe time of the tender , and that the sum ten- °** 
dered was the whole money then due, owing, or payable to the plaintiff in P®*® 1 ®® 1 ’ 
respect of the bill, 'with interest from the time of the default, for the dama- 
ges sustained by the plaintiff by reason of the non-performance of the pro- 
mise, because the neglect to pay on the day when the bill was due establish- 
ed that the defendant was not always ready from the time when the bill was 
due, which is always essential to the validity of a tender($)(l). And such 
plea will be equally bad though it allege that the defendant was always ready 
to pay from the time when the bill became due, instead of from the time of the 
tender(I). And though in Walker v . Barnes(u) it was held, that a drawer 
or indorser might tender within a reasonable time after notice, as it was not 
to be expected that he should be ready at the very instant he received no- 
tice to pay the amount, yet, in a more recent case(x), it was held to be no 
defence to an action against an indorser, that it was commenced before a 
reasonable time hadjelapsed after notice of the dishonour; and that the only 
remedy the defendant has is to apply to the court to stay proceedings on 
payment of costs. 

•Independently of the Statute of Limitations, if a promissory note of twen- Pretump- 
ty years date be unaccounted for, it affords a presumption of payment(y); tion of 
but it is not conclusive evidence thereof, and especially in a case where, al- 
though the promissory note made abroad was over due more than twenty Time, 
yebrs, yet the plaintiff resided abroad for a considerable time as an alien en- [ *399 ] 
emy(z). 

The payment of a bill or note must always be made in money, and an 5 t hi y, 

Payment 

(r) LefUey r. Mills, 4 T. R. 170, (Chit j. case the rules of law ought to ba pressed so fur ^ ow made, 

473); Poth. pi. 140, 174; see pout , Cb. X. s. as to render the party liable to on action the w ^t 

i. Protest for Non-payment — When neccsta- next day after the bill becomes due, and not to ®™ounts to 
ry. allow him to plead that tender, by which means **• 

(«) Hume o. Peploe, 8 East, 168, (Chit j. the proceedings of a court of law are made 

722.) nothing else but machinery to increase costs. 

(t) Poole t?. Tumbridge, 2 Mee. & Weis. But it is consistent with the present plea, that 
223; 6 Dowl. 468; 1 Muit. & II. 32, 8. C. the defendant knew where the holder lived, but 
Indorsee t>. Acceptor. Plea, that after the bill did not take the pains to tender him the money 
became due and before the commencement of on the day it became payable. If he knows 
this suit, defendant tendered to the plaintiff the where the bolder is to be found, he clearly 
amount of the bill, with the interest from the ought to go and pay the debt. Even, therefore, 
day it became due, and that he hath always, if Hume v. Peploe did not apply, the plea does 
from the time when the bill became due , been not disclose a sufficient defence.’ * 
ready to pay the plaintiff the amount with in- (u) 1 Marsh. 36; 6 Taunt. 240, (Chit. j. 
terest aforesaid: held bad on special demurrer. 989); ante , 341, note (p). 

Per Lord Abinger, C. B. “ I am of opinion (x) Siggcrs v Lewis, 2 Dowl. P. C. 181 ; 1 
that this plea is bad. If the question be mere- Crom. M. & Ros. 370; 4 Tyrw. 847, 8. C. ; 
lv whether the acceptor can plead a tender after te/nble f overruling Walker r. Barnes, 1 Marsh, 
the day of payment, it is bad on tho authority 36. 

of Hume r. Peploe, (8 East, 168J. 1 will not (y) Duffield r. Creed, 5 Esp. R. 62, (Chit. 

•ay that if this case arose — that the acceptor j. 684). And sec the 3 & 4 W. 4, c. 42, s. 3, 
went on the day that the bill became due to the limiting the time for the recovery of specialty 
bouse of the holder, for the purpose of paying debts to twenty years. 

it, and could not find him, but on a subsequent (:) Du Bclloix v. Lord Waterpark, l D. & 
day when be found him, tendered him themon- R. 16, (Chit. j. 1128). 
cy — I am not prepared to say that in such a 


(1) Caldwell r. Cassidy, 8 Cowen’s Rep. 271. Curley r. Vance, 17 Mass. Rep. 389. By 
the common law and practice of Connecticut such tender would be good. Tracy r. Strong, 2 
Conn. Rep. 659 
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agent authorised to receive payment generally cannot take goods in pay- 
ment^) ( l ) . When a bill is drawn here, and payable in a foreign country in 
foreign coin, the value of which is reduced by the government of that coun- 
try, it is said that the bill shall be payable according to the value of the mo- 
ney at the lime it wasdrawn(6). But though a war between this and a 
foreign country may in some cases excuse the obligation on a British sub- 
ject to pay a bill in such foreign country (c); yet where a note was made 
payable in Paris, or at the choice of the bearer in England, according to 
the course of exchange upon Paris, it was holden, that as the direct course 
of exchange between London and Paris had ceased, the holder was entitled 
to recover upon the note, according to the circuitous course of exchange by 
Hamburgh at the time the note was presented (d). The effect of payment 
by a remittance of bills by post, which are lost, has also already been stat- 
ed^); and we have seen, that bank-notes and country bankers 9 notes should 
be remitted in halves and by different conveyances^/). Payment is fre- 
quently made by a draft on a banker, in which case, if the person receiving 
the draft, do not use due diligence to get it paid, the person from whom he 
received it, and every other party to the bill, will be discharged, but not- 
otherwise, unless the holder expressly agreed to run all risks(g); for a bank- 
er’s check is not money (/t) (2) ; and it has been holden, that the act of writ- 
ing a receipt in full will not be evidence of such agreement (i) (3). The de- 
livery of an over-due bill of the vendor in payment for goods sold by him, 
has, in one instance, been considered as a complete payment; as where the 
defendant, who had ordered goods for ready money, paid for them by re- 
turning to the vendor’s agent a bill accepted by the vendor, which had been 
due and dishonoured before the goods were ordered; the agent, at first, re- 


(а) Howard v. Chapman, 4 Car. & P. 603. 

(б) Da Costa t\ Cole, Skin. 272, (Chit. j. 
179). 

( c ) Pollard v . Herries, 3 Bos & Pul. 340, 
(Chit. j. 672). 

( d ) Pollard v. Herries, 3 Bos. & Pul. 335. 

(e) Ante, 236. 

(f) Ante , 237, and ante , 383, Ti me of 
Presentment, where we have seen that a few 
hours delay, occasioned by tbut mode of remit- 


tance, would not be deemed laches 

(§■) Vernon v. Boverie, 2 Show. 296, (Chit, 
j. 166); Ward v. Evans, 2 Ld. Raym. 930, 
(Chit j. 216); Anon. 12 Mod. 521, S. C.; Vio. 
Ab. tit. Payment, A.; Dent v Duna, SCampb. 
296, (Chit. j. 877); ante, 178. 

(A) See Moore v Bartrup, 2 D. & R- 25; 1 
B. & C. 6, (Chit. j. 1153). 

(i) Ante, 172 to 181. 


(1) So it lias heen held in New York, that a receipt for a note as cash, is not evidence that it 
is received as an absoluto payment. Tobey v. Barber, 5 John. Rep. 68. Putnam v. Lewis, 8 
John. Rep. 389. 

In an action against the maker by the holder of a promissory note, indorsed after it was dis- 
honoured, the defendant proved, that there being an unsettled account between himself and the 
payee, the payee agreed to take up the note from a creditor, to whom he had indorsed it, and upon 
a settlement of the account, to deliver it to the defendant; that the payee did take it up for that 
purpose, and that there was a balance due from him to the defendant, exceeding the amount of 
the note; held, that this agreement operated as a payment of the note. Peabody r. Peters, 5 
Pick. 1. 

(2) A check upon a bank, given in tbe ordinary course of business, is not presumed to be re- 
ceived as an absolute payment, even if the drawer have funds in the bank, but as tbe means 
whereby the holder may procure the money. Cromwell r. Wing & Lovett, 1 Hall’s Rep. 56. 

The holder of a check in such a case, becomes the agent of the drawer to collect the money; 
and if guilty of no negligence, whereby an actual injury is sustained by the drawer, he will not 
be answerable, if from any peculiar circumstances attending the bank, the check is not paid. 
Ibid. 

In a suit against the drawer for the consideration of such a check, the holder may treat it as a 
nullity and resort to bis original cause of action. Ibid. 

(3) ^ A negotiable note giveu for a subsisting debt will not be regarded as payment when it 
is otherwise understood or agreed by the parties, at the time. Gilmore r. Bussey, 3 Fairf. 418. 

Where an acceptance has been received to be collected and applied in payment of a precedent 
debt, the creditor is bound to use due diligence in its collection, or it will be holden as a satisfac- 
tion of his own deht, bv reason of his laches. Cochran v. Wheeler, 7 N. Damp 202. } 
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fused to take the bill, but ultimately carried it to the vendor, who kept it, 
and the vendor having become bankrupt, the court in an action brought by 
his assignees to recover the value of the goods, held this transaction equiva- 
lent to payment(A:). But a bill or note cannot beset off unless it be due(/). 

When payment is made by the drawee giving a draft on a banker, Marius 
advises the holder not to give up the bill until the draft be *paid{m). For- 
merly the usage in London was otherwise when the drawee was a respecta- 
ble person in trade; and in one case it was decided, that a banker having a 
bill remitted to him to present for payment, was not guilty of negligence in 

S riving it up upon receiving from the acceptor a check upon another banker 
or the amount payable the same day, although such check be afterwards 
dishonoured (n); but in a subsequent case it was considered, that the draw- 
er and indorsers of a bill would be discharged by the holder's taking a check 
from and delivering up the bill to the acceptor, in case the check were not 
paid; because the drawer and indorsers have a right to insist on the produc- 
tion of the bill, and to have it delivered up on payment by them(o). If the 
holder of a draft on a banker receive payment thereof in the banker’s notes 
instead of cash, and the banker fail, the drawer of the check will be dis- 
charged^). But if a creditor, on any other account than a bill of exchange, 
is offered cash in payment of his debt, or a check upon a banker, from an 
aeent of his debtor, and prefer the latter, this does not discharge the debtor, 
if the check is dishonoured, although the agent fails, with a balance of his 
principal in his hands to a much greater amount (q). When twenty years 
have elapsed since the date of a note, &c. payment may be presumed un- 
less the contrary appear(r). And when bills are taken in payment of a debt, 
and the party sues upon the original consideration, payment of the bills will 
be presumed till the contrary appear ($). So the acceptance by a credi- 
tor of a check in his favour, drawn by his debtor, operates as payment unless 
dishonoured^) (1). And it has been holden, that the production of a check 
drawn by the defendant, payable to the plaintiff and indorsed by him, is evi- 
dence of the payment(ti), but the mere insertion of the party’s name in the 
draft would not have that effect(x); and it has been held, that proof of the 


( k ) Mayer r. Nias, 1 Bing. 311; 8 Moore, 
275, (Chit. {j. 1189). See F.laud r. Karr, 1 
East, 375; Fair r. M‘Iver, 16 East, 130, (Ch. 
j* 865). But see Lackington v. Combes, 6 
Bing. N. C. 71; post , Part II. Ch. VIII. s. v. 
as to question of set-off under bankrupt act. 

(/) In re Goodchiid, 2 Law J. 137. 

(m) Mar. 21; Ward v. Evans, 12 Mod. 521, 
(Chit j. 216); Vernon r. Boverie, 2 Show. 
396, (Chit. j. 166); ante , 368, 369, Mode of 
Presentment . 

(a) Ante, 368; Hassell r. H&nkey, 6 T. R. 
12, (Chit. j. 530); Paley Prin. & Ag. 8, 37, 
144, 186, 187; and see Turner r. Mead, 1 
Stra. 416, (Chit j. 248); Hayward e. The 
Bank of England, 1 Stra. 650, (Chit i. 262); 
Kyd, 43; Mar. 121; See Haynes v. Dirks, 8 
B. & P. 601, (Chit j. 690), as to sanctioning 
usage. 

(o) Powell v . Roche, Sittings at Goildhall, 
before Lord Ellenborough, a. d. 1807, MS.; 
6 Esp. 76, (Chit. j. 731); and see Mar. 22; 


et ante , 363, note (5), as to recovering nt law 
without producing a bill, &c.; and /*>«/, Ch. 
X. a. i. as to sending a protested bill. 

( p ) Vernon v. Boverie, 2 Show. 296, (Chit. 

j. 166). 

(7) Everett r. Collins, 2 Campb. 615, (Ch. 
j. 818): and see Dent r. Dunn, 3 Campb. 296, 
(Chit. j. 877); Marat) v. Peddar, Holt, C. N. 
P. 72, 278, (Chit. j. 945); Tapley r. Masters, 
8 T. R. 451, (Chit. j. 625); Wyatt v. Mar- 
quess of Hertford, 3 East, 147, (Chit. j. 664). 

(r) Dufheld r. Creed, 5 Esp. Rep. 52, (Ch. 
j. 684); an/e, 399, note (y). 

(s) Hebden v. Harts ink, 4 Esp. Rep. 46, 
(Chit. i. 640). 

(/) Pearce v Davis, 1 Mood. & Rob. 366. 
(u) Egg v. Barnet, 3 Esp. 196, (Chit j. 
626). 

(x) Egg v. Barnet, 3 Esp. Rep. 196; Pearce 
r. Davis, 1 Mood. & Rob. 366; Pfiel v. Van 
Batenberg,2 Campb. 439, (Chit- j. 797). 


(1 ) •{ Where bank bilb are received in payment of a debt, which bank had failed prior to 
their acceptance by the creditor, bot such failure was unknown to either party at the time; Held 
that the creditor most suffer the loss. Scruggs v. Gass, 8 Yerg. 176. Bot see Lightbody v. On- 
tario Bank, 11 Wend. 9, and Harley v. Thornton, 2 Hill, 609, where it was held that in such a 
case the lost bib on the party paying, and not on the party receiving. }• 
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delivery and payment of a check to the plaintiff is not sufficient evidence of 
a debt, in order to support a set-off, unless it be shewn upon what consider- 
ation and under what circumstances the check was given(y); and it has even 
been held, that the mere circumstance of a check being made payable to A., 
and of A.’s having received payment of it, is not evidence that the maker 
gave it to him(r). 

*We have already seen, that a deed reciting the actual payment of money 
is conclusive at law against the recovery of such money; but not so where 
from the whole tenor of the deed it shews no such payment was made(o). 
A judgment without satisfaction is no payment(6). 

As bills of exchange differ from other debts in respect of their assignable 
quality, it has been decided, that a negotiable bill of exchange is not to be 
considered as paid or satisfied by the drawer’s bequeathing a larger legacy 
to the party in whose favour it was drawn, although such party continued to 
be holder at the time of the testator’s death(c). But in another case it was 
held, that a debt on a note was discharged by an entryjn the testator’s hand, 
that the debtor should pay no interest, nor should he, the testator, take the 
principal, unless greatly distressed, it being proved that the testator died in 
affluent circumstances (d). 

Credit given to the holder of a bill, by the party ultimately liable , is tan- 
tamount to payment; but it is otherwise as to credit given by a party not ul- 
timately liable , as where the credit is given by the banker of the holder, such 
banker not being a party to the bill(e). Upon this principle it has been held, 
that if bankers’ notes be paid into another banking-house, having transac- 
tions with the former, w r ho by the course of dealing and with the consent 
of the latter, give credit for, instead of giving cash for the amount of the 
notes, and fail, the latter must bear the loss(/). 


(y) Aubert t. Walsh, 4 Taunt. 293, (Chit, 
j. 860); sec also Cary v. Gerrish, 4 Esp. Rep. 
9, (Chit. j. 635). 

(s) Lloyd r. Sandilnnds, Gow, C. N. P. 15. 
A receipt on the back of a bill is evidence of 
payment. Scholey v. Walsby, Peake R. 25. 
But the production of a bill of exchange from 
the custody of the acceptor is not prim\ facie 
evidence of bis having paid it, without proof 
that it was once in circulation after it had been 
accepted. Pfiel v. Van Batenberg, 2 Campb. 
439. And in such case payment is not to be 
presumed from a receipt indorsed on the bill, 
unless this receipt is known to be in the hand- 
writing of the person entitled to demand pay- 
ment, id. See post , Sthly, as to tho Receipt 
for Payment. 

(a) Ante , 314. 

(b) Tarleton r. Allhusen, 2 Ad. Ellis, 32. 
A purchaser of goods accepted a bill for the 
price, which the vendor indorsed over; the in- 
dorsee recovered judgment on the bill against 
the purchaser, but did not take out execution; 
afterwards the vendor took up the hill and re- 
ceived a mortgage from the purchaser, from 
which, however, there were no proceeds: held, 
that the vendor was not, in point of law, paid 
for the goods. 

(c) Carr v. Gastabrook, 3 Ves 561, (Chit. j. 
572) ; 2 Roper, 20. 

(d) Aston, executor, v. Pye, C. P. Easter 
Term, 28 Geo. 3, cited in Eldon v. Smyth, 5 
Ves. 350. Judgment for defendant; action for 


.£300, upon a note of hand given by defendant 
to his uncle, payable twelve months after date. 
The cause wns tried at the Sittings after Trini- 
ty Term. Verdict for the plaintiff, subject to 
the opinion of the court. The case was this: 
Thomas Pye, the uncle, madp his will the 17th 
August, 1785, and after his death the executors 
found the following entry: “ Henry James Pye 
pays no interest, nor shall I ever take the prin- 
cipal unless greatly distressed ;** which entry 
bears date subsequent to the will. Upon the 
case coming on to be argued, the court advised 
a reference to the Ecclesiastical Court, who re- 
fused to prove the same ns a testamentary pa- 
per, whereupon the court considered the same 
as a discharge , and that the paper would ope- 
rate as a bar against the executors. As to how 
far the gift of a legacy by the holder of a bill, 
whose claim is barred by the Statute of Limita- 
tions, may be enforced, see 4 Pro. C. C. 227. 

( e ) Per Patteson, J. in Atkins o. Owen, 4 
Nev. & Man. 123, 125; 2 Ad. & El. 35, S. C.; 
and see the same case 6 N. & M. 309; 4 Ad. 
& El. 819. 

(/) Gillard v. Wise and others, 5 B. & C. 
134; 7 Dow. & Ry. 523, (Chit. j. 1276). A. 
on the 18th March, 1824, paid into the Totness 
country bank a quantity of notes of a bank at 
Dartmouth to bear interest from that day. The 
Totness bankers sent the notes early on the fol- 
lowing morning to the Dartmouth bank ; upon 
the receipt of them there the latter, according 
to the usual course of dealing with the Totness 
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If money be paid into a banking-house, to be placed to the credit of II. Of 
another, upon a condition, the money in the mean time to stand in the bank- 
ers’ books in the name of the party paying it in, it is at his risk; and the sthly, 
loss is his, if the bankers fail before the condition is complied with, though 
the other party had written to desire it to be paid in generally ($*). But amoonuto. 
where A. in October authorised his debtor B. to discharge the amount by [ *402] 
paying it to A.’s bankers at Maidstone, and owing to a mistake B. did not 
then pay it, but B. who kept an account with the same bankers, transferred 
the same to A.’s credit on Friday, the 9th December, and A. being at a 
distance did not receiv e notice of this transfer till the Sunday following, and 
on that day the bankers failed, it was holden that this was a sufficient pay- 
ment by B .(h). 

With respect to the application of payments in general, where a party 6th!y, Of 
owes two or more distinct debts, and pays money generally to the creditor, 
without directing or shewing his intention that it shall be applied in satisfac- Payment*, 
tion of one of the debts in particular, the creditor may apply it in discharge separate 
of any one of the debts he may think fit; and this even to the prejudice of a Accounts. 
party who was surety for one of the debts(t); and although one of the debts 


bankers, gave them credit in account for the 
amount of the notes. The course of business 
between the two banks was, that if the Totness 
bank received notes of the Dartmouth bank in 
the course of the day, they sent tho notes on 
the following morning to the Dartmouth hank. 
If the Dartmouth hank received notes of the 
Totness bank, they, at the close of the business 
of the day, sent them to the Tot ness hank. If 
the balance of the day was in favour of either 
bank, the account was paid by n bill upon their 
respective agents in London. The Dartmouth 
bank continued to pay their notes until the even- 
ing of the 19th. Held, as between A. and tho 
Totness bankers, the taking of credit in account 
for the amount of the Dartmouth notes was equiv- 
alent to payment to the Totness bankers, and 
therefore that A. was entitled to recover the 
amount from them. Ante , 36.S, note (/>). 

(g) Culley v. Short, 1 Cooper Eq. Ca. 148; 
see an/e, 36, as to the liability of an agent pa v- 
ing his principal’s money into bis bankers* 
hands. 

(A) Eyles v. Ellis, 4 Bing. 112. A mere 
prospective engagement to give credit does not. 
however, amount to payment; Peddar r. Watt, 
Peake Add. 41; ante , 180, note (a). 

(i) Goddard v. Cox, 2 Strn. 1194; Bosan- 
quet v. Wray, 6 Taunt. 597; 2 Marsh. 319, S. 

C. ; Kirby v Duke of Marlborough, 2 Maule 
S. IS; Plomer r. Long, 1 Stark. K. 153; Cro. 
Eliz 68; Campbell t>. Hodgson, Gow. X. P. C. 
74; Hall t\ Wood, 14 East, 243, note, and 
cases in the following notes. 

Neale r. Bird, 1 B. & C. 657; 3 D. k R. 
158, S. C. A sold goods to B., at whose risk 
they were shipped for Lisbon, to be paid for 
by bills drawn upon R. & Co. C. went ns 
supercargo and trustee for A. and B., and was 
to retain possession of the goods, until the 
amount of the bills drawn upon R. Sc ( o. was 
remitted, and then the bill of lading was to bo 
given up to B. B. directed R. Co. to edi ct 
an insurance, which was done at his expense, 

58 


and not in pursuance of any agreement between 
him and A. The slop, with the goods on 
board, was cnptnred, and the underwriters paid 
a total loss to R. k Co , who gave B. credit 
for the money, part of which they paid over to 
him, and part to his rn-ignees after he had be- 
come bankrupt. R. U Co paid part of the 
bids drawn upon them, and rejected others; 
in an aetion brought against them bv A. for 
inoicy hid and rorm.ed to his u<e; 1 1 » • Id , that 
they were not hound to apply the money paid 
on the policy to the diseh irge of the hills drawn 
by B. for the goods The defendants, in an- 
swer to an application by plaintiff, staled that 
they could say nothing about some of the hills 
in question not then accepted, and that their 
fate must depend upon the state of W illiams’* 
account when they become due : Held, that 
this was not a conditional acceptance, nnd did 
not hind R. Co. to apply to the payment of 
the hills anv money that they might receive on 
account of Williams. 

Where A. gave an accommodation accept- 
ance to B., which B gave to (’.as n security 
for some acceptances of his, and these accept- 
ances, when they became due, were paid by 
B. out of the produce of other acceptances giv- 
en by C. ; hut A.’s acceptance was not given 
up, though C was desir'd not to present it, nnd 
A. was informed that it would not he presented, 
it was htdd that the original transaction wai 
continued; and A. not calling for the delivery 
of the bill must be presumed to have allowed it 
to remain mb u security in tho hands of C., for 
such of his acceptances as were subsequent to 
those for which it was at first given. Wood- 
rofle r. Ifnvne, I Tar. & P. 600, (Chit. j. 
1241); anil see Attvvood t. Crowdie, I Stark. 

R 483, ((.’hit j. 9<9); ante , 218, note(r), 
305, note (if). 

I he doctrine applies to cases where one of 
the debts is due on *p* eiulty. iJ.; Western r. 
Western", 2 Vein 6m>; lYters v. Anderson, 5 
Taunt. 597; or win-re one is a judgment, and 


Digitized by Y.ooole 



402 


OF PAYMENT. 


[PART I. 


n. Of be secured only by an unstamped bill, the holder may apply the payment in 
Payment discharge of that in preference to another duly stamped bill(fc). So although 
6thly, Jip- one of two *debts be barred by the Statute of Limitations, the creditor is at 
plication liberty to appropriate a general payment in discharge of the debt so bar- 
menuT red(Z). And where in an action for the balance of a banking account, the 
[ *403 J question between the parties was whether a disputed sum, above six years 
old, had been paid by the plaintiffs with the defendant’s authority or not; it 
was held, that the jury having found that the payment was authorised by the 
defendant, the plaintiffs were entitled to apply subsequent unappropriated pay- 
ments of the defendant in discharge of the sum in question, so as to pre- 
vent the operation of the Statute of Limitations (m). 

Where A. has a legal claim against B. as the acceptor of a bill of ex- 
change, and has also possession of a mortgage deed, executed by B. to a 
third person, of which he might compel an assignment in equity, and B. pays 
money to A. on account, without prejudice to his claim on any securities, the 
law applies such payment to the bill of exchange (n). And where a promis- 
sory note had been given by a surety, for goods to be supplied to his prin- 
cipal, and not in respect of a previously existing debt, and goods were sub- 
sequently supplied, and payments were from lime to time made by the prin- 
cipal, in respect of some of which discount was allowed for prompt payment, 
it was inferred in favour of the surety that all these payments were intended 
in liquidation of the latter account(o). 

If a debtor owe a debt contracted whilst he was a trader within the bank- 
rupt laws, and another debt contracted afterwards, and make a general pay- 
ment, if nothing be said respecting the application, the law applies the pay- 
ment to the first demand; and, therefore, the creditor could not take out a 
commission of bankruptcy in respect of it(p). And if a person have two 
demand upon another, one arising out of a lawful contract, the other out of a 
contract forbidden by law, and the debtor make a payment, which is not 
specifically appropriated by either party at the time of the receipt, the law 
will appropriate it to the well-founded and legal demand (q). And where 
both demands are legal, if the payment be wholly unappropriated by either 


the other a simple contract debt, Brazier v. Bry- 
ant, 2 Dowl. 477; Chitty v. Naish, id. 511; or 
where the prior debt is merely equitable, Bo- 
sanquet n. Wray, 6 Taunt. 597; 2 Marsh. 819, 
S. C. ; but a general payment unappropriated 
by the creditor must be applied to a prior le- 
gal , and not to a subsequent equitable demand, 
Goddard v. Hodges, 1 C. & M. 83; 3 Tyrw. 
259, S. C.; and post , 403; see Chit. j. on Con- 
tracts, 279; 3 Chit. Com. Law, 133, 134. It 
is not necessary that the party should expressly 
declare how the money is to be appropriated; 
it will suffice if such direction or appropriation 
can from circumstances be implied. Shaw v. 
Picton, 4 B. & C. 713; 7 D. & R. 201, S. C.; 
Chitty v. Naish, 2 Dowl. 511; Marryatt v. 
White, 2 Stark. R. 101; Peters v. Anderson, 
5 Taunt. 697. 

( k ) Biggs v. Dwight, 1 Man. & Ry. 308, 
(Chit. j. 1360). A. tho acceptor of two bills 
tor 25/. and 50/., both over-due, paid 22/. 10s. 
to B. the holder, “ on account;” B. said, “ he 
wished to have the full amount of the 261. 
bill;’* A. replied, “ he had no more money 
then, but would pay some more soon.” B. 
then indorsed on the 26/. bill, “ Received 22/. 
lOf. in part of two bills.” Held, that B. might 


appropriate the payment to the 26/. bill, though 
void for want of a stamp. 

(/) Mills v. Fowkes, 6 Bing. N. C. 465; 7 
Scott, 444, S. C. The rule of civil law, that 
a general payment is to be applied to the more 
burthensome debt, is unknown to our law. 
Per Tindal, C. J. ib. As to the time of appli- 
cation, see infra. 

(m) Williams r. Griffith, 5 Mee. & W. 300. 

(n) Birch t>. Tebbutt, 2 Stark. R. 7. 

(o) Marryatts v. W’hite, 2 Stark. R. 101. 

(p) Meggot v. Mills, 1 Ld. Raym. 286 ; 
Da we r. Holdsworth, Peake, 645; but note, 
these cases were decided upon the supposed 
criminality of an act of bankruptcy. See ob- 
servations in Peters r. Anderson, 5 ^Taunt. 596, 
602. 

iq) Wright r. Laing, 3 B. & C. 165; 4 D. 
& Ry. 783, (Chit. j. 1213); Ribbansv. Crick- 
ett, 1 Bos. & P. 264; Ex parte Randleson, 2 
Den. & Chit. 534; but see Biggs v. Dwight, 1 
Man. & Ry. 808; ante, 402, note (A); Philpot 
v. Jones, 2 Ad. & El. 41 ; Cruiksbanks v. Rose, 
1 Mood. & Rob. 100; that the creditor may 
apply such payment in discharge of the contract 
forbidden by law. 
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party , the law will apply it to the earlier debt(r). In neither case, howev- 
er, is the creditor bound to make the appropriation at the time of payment , 
but may make his election at any time before action(s); nor is he bound to 
notify the appropriation by any specific act, and, it should seem, that his 
election is sufficiently manifested by bringing the action (/). And the right 
of election or appropriation by the creditor is not exercised by him merely 
by entries made in bis own private books, and is not complete or lost to him 
•until such election or appropriation has been communicated to the opposite 
party (u). 


n. or 

Payment. 

6thly, Ap- 
plication of 
Payments. 

Time of 
Applica- 
tion. 

[ *404 ] 


But this doctrine does not apply where there are no distinct accounts, or So»*< Ac- 
where separate accounts are treated as one entire account by all parties, as ******* 
in an account with bankers, when the payments, advances, and receipts on 
each side are to be considered as applicable in reduction of the earliest part 
of the account (r). 

Where bankers discounted for the drawer a bill accepted for his accom- . 
modation, and after it was dishonoured were informed of the fact, and re- 
quested by the drawer not to apply to the acceptor , and afterwards the 
drawee’s account with them was in his favour, it was decided that the balance 
being once turned in bis favour, the bill was to be considered as satisfied, 
although afterwards the drawer became insolvent, and was much indebt- 
ed to them in consequence of subsequent advances(x). And where a per- 


(r) Per Tiodal, C. J. in Mills r. Fowkes, 5 
Bing. N. C. 461. 

(*) Simson v. Ingham, 2 B. & C. 65; 3 D 
& R. 249, 8. C.; post , 408, n. (/); Mills v. 
Fowkes, 5 Bing. N. C. 455; 7 Scott, 444, S. 

C. ; Philpot v. Jones, 2 Ad. k El. 41. In the 
last case it was said by Taunton, J. that the 
appropriation might be mode at any time be- 
fore the case came under the consideration of a 
jury. It should seem, therefore, that the appli- 
cation by law can rarely be of any service to 
the debtor. 

(t) Id. ib.; Peters v . Anderson, 5 Taunt. 
596. 

(it) Simson v. Ingham, 2 B. & Cress. 65; 8 

D. & R. 249, S. C. ; post , 408, n. (/). Where 
the consignor of goods appropriates the pro- 
ceeds thereof in discharge of a particular ante- 
cedent debt, he may alter the application of 
those proceeds at any time before the goods 
come to the possession of the party whose debt 
they were to discharge, unless notice has been 
given to him of the prior appropriation ; Hankey 
v. Honter, Peake's Add. Ca. 107, per Lord 
Kenyon 

(r) Clayton’s case, cited I Meriv. 595, 60S; 
per Bayley, J. in Bodenham v. Purchns, 2 B. 
k Al. 89, 45; and see other cases, 2 Bridgm. 
Index, 5S6, 597, 2d edit tit Trade; Harri- 
son’s Index, vols. 2 and 3, p. 893 to 997, 2442, 
8d edit tit Debtor and Creditor. 

As to the obligation of bankers to apply a 
eneral payment in discharge of a particular 
emand, tee Kilsby v. Williams, 5 B. k Aid. 
816; ante, 821, note (m). 

As to the lien of bankers upon securities in 
their hands for the balance of their general ac- 
count, see Jourd&ine v. Lefevre, 1 Esp. R. 66; 
Davis v. Bowsber, 5 T. R. 499; Giles r. Per- 
kins, 9 East, 14; Scott r. Franklin, 15 East, 
428; BoHand v. Bygrave, Ry. k Moo. 271; 


Wilson r. Balfoar, 2 Cnmpb. 579; Lucas v . 
Dorrien, 7 Taunt 278; 1 Moore, 29, 8. C. 
When n banker’s acceptances exceed the cash 
balance in bis bands, he holds collateral securi- 
ties for value; Bosanquet r. Dud man, 1 Stark. 
R. 1 ; ante, 74, note (*) ; and see further, post , 
Part II. Ch. VIII. s vi. Bankruptcy. 

(x) Marsh and another v. Hoalditch, Sittings 
at Westminster, after Easter Term, 1818, 
before Mr. Justice Abbott. Assumpsit oi a 
bill for 500/ , dated 28th June, 1811, payable 
three months after date, drawn by Joel George 
Young upon and accepted by the defendant 
for the accommodation of the drawer, and in- 
dorsed by him to the plaintiffs. The drawer, 
on being released, swore as follows: — In Jane 
1811, 1 re-opened my account with the plain- 
tiff, when the bill for 500/. was discounted. 

1 had other bills with them, they were dis- 
counted together, I had credit for that sum in 
my account; no other bills were discounted 
for me during this account. Defendant had 
no consideration whatever for this bill; I was 
aware of the time of its becoming due. On 
thAt day I called at defendant’s house, he was 
not at home, I think I found a banker's ticket 
there. That day or the next, I saw Mr. Faunt- 
leroy, (one of the plaintiffs,) I told him the bill 
was an accommodation from defendant to me; 
that / should take it up and requested him not 
to apply to defendant. He said, very well, 
and requested me to take it up as soon as I 
could; he did not like defendant’s bills, and had 
had trouble enough with him. 1 said he might 
depend upon me; he said he should look to me 
and not mind him. The bill was due the 1st 
of October; I paid in 104/. at the time of the 
conversation; shortly afterwards the balance 
was in my favour . In the course of the month 
1 paid in 1000/., and did not draw out above 
200/. Some months afterwards, for the first 
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II. Of son who kept cash with a banker, deposited with him the note of a third per- 
Payment. son f or a sum 0 f money, telling: him, at the same time, that it was a note 
6thly, Ap- made for his accommodation, and afterwards paid a sum of money into the 
plica 110 *! bank without making any specific appropriation of it; it was held, that this 
. money must be placed, as far as it would go, towards the discharge of the 
counts ^ ieQ existing debt, and the banker could not hold the maker of the note re- 
sponsible for more than the balance remaining due at the lime of such pay- 
ment, although he afterwards trusted his debtor with a further sum of mo- 
ney(y). So where the defendant accepted a bill of exchange drawn by C. 
who indorsed it to his bankers, and they entered it on the credit side ofC.’s 
account, but the bill having been dishonoured, entered it afterwards on the 
debit side, and a few days after the dishonour, the defendant paid the amount 
of the bill to C., but omitted to take it out of the banker’s hands ; and C. 
subsequently paid into the bank on his general account more than enough to 
cover all the items of the account preceding the bill item, and that item also; 
and the bankers, for a space of three years, treated the bill as paid, and 
they then sued defendant on his acceptance; it was holden, that he was not 
liable; and that the circumstance of the banker’s proving the balance under 
a commission against their customer, without excepting the bills, afforded 
evidence that they no longer consider them as subsisting securities^). 

But if a bill or note be intended as a continuing, security , then the circum- 
stance of the party depositing it with his bankers, having afterwards at one 
time had a balance in his favour, will not be deemed a satisfaction of the in- 
strument, but the same may afterwards be enforced against all the parties 
for the balance subsequently becoming due (a). 


time, I heard again of this hill; I failed in Oc- 
tober 1S12, heard of application to defendant 
from him, and went to plaintiffs upon it. In 
May the bill was at rest completely; 20th and 
23d of May I paid monies, but cannot recollect 
on what particular account. I went to plain- 
tiffs on my general accounts, after defendant 
bad had a letter from the plaintiffs; 1 had an 
interview with them, and they agreed I should 
clear up my account as soon as l could; they 
wanted security or would make me no more 
advances; they had a security from me in 
January, but could make no use of it. Abhott, 
J. to plaintiffs* counsel, “ Unless you can niter 
the fact of the conversation, it is an answer to 
the action. The banking accouut of the drawer 
with the plaintiffs having, at one time after the 
bill teas due y teen in his favour to a larger 
amount than the bill , the plaintiffs were bound 
to apply the balance in discharge of that bill, 
und could not keep it as a security for a fluc- 
tuating balance, which might ultimately be- 
come due to them.” Plaintiffs nonsuited. See 
Bloxsome r. Neale, f/n/<?,219, note (/); Ilam- 
mersley v. Knowlys, 2 U«p. U 665; post, 405, 
note (t/); 1 Meriv. 589; I)awe r. Holdsworth, 
Peake P. 64, 65, S. P.; hut see Tinson r. 
Francis, 1 Uampb. 19; Attwood v. Crowdie, 1 
Stark. R. 483, and Bosanquet v. Dudmnn, id. 
1; ante , 217, note (/«), 2IS, note (/•), 305. 
note (y), semb. contra. 

(y) Hummcrsley i\ Knowlys, 2 F.sn. R. 665; 
(Chit. j. 611 ). 

(x) Field and others r. Carr, 5 Bing. 13; 
2 Moore & P. 46, (Chit. j. 1405); and sec 
Bayl. 5th edit. 317, 318. 

(a) Pease v. Hirst, 10 Bar. C. 122; 3 


Man. & Ry. 88, (Chit. j. 1456); and see Wil- 
liams r. Rawlinson, 3 Bing. 71; 10 Moore, 
362; Ry. & M. 233; Field p. Carr. 5 Bing. 
13; supra , note (x); and an/e, 305. 

Pease r. Hirst, 10 Bar. &, t\ 122; 5 Mao 
& Ry. 88, (Chit j 1456). The analysis of 
that case is thus: A. wishing to obtain credit 
with his bankers, in 1817 prevailed upon three 
persons to join him in a promissory note, where- 
by they jointly and severally promised to pay 
the bankers or order 300/. The bankers gave 
A. credit in his pass-book for 300/. on account 
of the note, and charged him with interest for 
the same yearly. Upon two of the partners re- 
tiring from the banking-house, a balance was 
struck between the old and new firm, and a 
promissory uote was delivered to the new firm, 
but not indorsed to them. A. at one time had 
in the hnuds of his hankers a balance exceeding 
the amount of the note. He paid interest to 
the banking-house annually, and it was held, 
first, that the note being payable to the firm of 
the banking-house or order, and being evidently 
intended to be a continuing security , the mak- 
ers were liable upon it, notwithstanding a 
change in the members of the banking-house; 
and secondly, that an action on the note (the 
same not having been indorsed) was properly 
brought in the name of the payee of the note; 
and thirdly, that the note was not discharged by 
reason of A. at one time having iu the hands of 
the banker a balance exceeding in amount the 
sum secured by the note; and fourthly, that the 
payment of interest within six years by A. on 
the note was evidence of an acknowledgment 
by all the joint makers of the note, so as to 
take the case ont of the Statute of Limitations. 
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And where A., a solicitor in the country, received from a client a sum II. Of 

of money, which was to be paid by him into the Court of Chancery on the Pay® 6111 * 

client’s account, and A. obtained a bill for the sum from a country banker, 

:> and remitted it to his bankers in London,; without statingjthe reason for Applied- 

L' which the amount had been paid to him; and at the same time A. was in- Jj on of 

> debted to his bankers in 450/. for which they held securities, and as to which ay 

they kept an account separate from his general account; and A. died; and 
: / a few days afterwards the bill became due and was paid, and the bankers 

carried the amount to A.’s general account; and the bankers, for sometime 
t after they had received notice from the client of the circumstances under 

which the amount of the bill had been paid to A., continued to keep the ac- 
counts separate, *but ultimately deducted the 450/. from the proceeds of the [ # 406 ] 
bill, and paid the balance to his executrix; it was held, that as there was no 
agreement binding the bankers to keep separate accounts as to the 450/. and 
the amount of the bill, and as they had no notice till after the amount was 
received of the purpose for which it was intended to be applied, the client w as 
^ not entitled to recover from them any part of the proceeds of the bill (5) . 

. : vj If after a partnership is dissolved or new partners are admitted, a party Dissolution 

who had previous dealings w ith the old firm deals with the new firm, and still 
continues the same accounts, he does not thereby discharge the old firm(c); 
but if payments are made by such party and the account is continued, with 
• .. an alteration of the partner’s name, it seems that such payments are to be 
carried to the old account (d). 

Where the plaintiff carried on dealings in one general and unbroken ac- 
count with A. one of the defendants, as his banker and army-agent, from a 
r <h period before 1807 up to 1819, when A. became bankrupt, and a balance 

was struck, none having been before struck since 1816; and in 1807, the 
• defendant B. became a partner with A., and continued so till 1817, but the 

\,a partnership w f as secret and unknown to the plaintiff till A.’s bankruptcy, 

; defendant B. never interfering (to the knowledge of the plaintiff) in the busi- 

ness carried on by A.; and at the expiration of the partnership in 1817, a 
balance was due front the defendants to the plaintiff; and between the expi- 

# ration of the partnership and A.’s bankruptcy, A. paid to plaintiff, and also 

received from plaintiff', several sums; in an action against the defendants for 
the balance due from them at the expiration of the partnership, (A. having 
pleaded his bankruptcy and certificate), it was held that B. might consider 
the sums paid by A. to the plaintiff’, after the expiration of the partnership, 
as paid in reduction of the balance due at the expiration of the partnership, 
and might take the credit for them, without giving credit for any sums re- 
ceived after the expiration of the partnership by A. on account of the plain- 
ly tiff(e). And where A. and B., partners, were indebted to the plaintiff’, and 

after the dissolution of the partnership, B. also became indebted on his sep- 
arate account to the plaintiff’, it w as held, that in the absence of any specific 
\ appropriation by either party, payments made by B., after the dissolution, 

must go in reduction of the entire account, and consequently must discharge 
f the earlier items (/). But where a partner in trade was separately liable for 

• a debt contracted by him before the partnership, and was also liable for a co- 
ir partnership debt, and paid to the creditor money generally on account, it 

if 

(6) Grigg v. Cocks, 4 Sim. 439. <{e) Brooke r. Enderby, 2 Brod. & B. 70; 

f (c) (iough v. Davies, 4 Price, 200. 4 Moore, 501, S. C. 

1 ( d ) Strange c. Lee, 3 East, 488; Bodenham, (/) Smith r. Wigley, 3 Moore & S. 174. 

r. Purchas, 2 Bar. k Aid. 39. See Newmarch. (<) Thompson tv Brown and another. Mood 

r. Clay. 14 East, 239; antf , 51, n. ( m ). k M. 40. 
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has held, that the creditor could not apply the money in discharge of the sep- 
arate debt, it appearing that the money so paid was partnership property (g). 

If one of several partners dies, and the partnership is in debt, and the sur- 
viving partners continue their dealings with a particular creditor, and the latter 
joins the transactions of the old and new firms in one entire account, then the 
payments made from time to time by the surviving partners must be applied to 
the old debts, because it is to be presumed that all the parties have consented 
that it should be considered as one entire account, and that the death of one of 
the partners has produced # no alteration (A). And where a bond was given to 
the several persons constituting the firm of a banking-house, conditioned for 
the repayment of the balance of an account, and of such further sums as the 
bankers might advance to the obligor, and one of the partners died, and a 
new partner was taken into the firm, and at that time a considerable balance 
was due from the obligor to the firm; and advances were afterwards made by 
the bankers, and payments made to them on account of the obligor; and the 
latter was credited by the new firm with the several payments, and charged 
with the original debt and subsequent advances, as constituting items in one 
entire account, and the balance due at the time of the partner’s death was 
considerably reduced, and that reduced balance, by order of the obligor, was 
transferred by the bankers to the account of another customer, who with his 
assent, was charged with the then debt of the obligor; and the person so 
charged having become insolvent, the surviving partners of the original firm 
brought their action upon the bond; it was held, that as they had not origi- 
nally treated it as a distinct account, but had blended it in the general account 
with other transactions, they were not at liberty so to treat it at a subsequent 
period; and that having received in different payments a sura more than suf- 
ficient to discharge the debt due upon the bond at the time of the death of 
the deceased partner, the bond was to be considered as paid(i). And, upon 
the same principle, if A., the widow and administratrix of B., continue B/s 
trade after his decease, and B. at his death is indebted to C. on a balance of 
an account, and A. continue to receive goods from and to make payments to 
C., as B. bad done, and she be charged in account by C. with the debt, and 
the payments made by her to C. exceed the debt, but a balance is ultimately 
due to C.; B.’s debt is discharged by A.’s payments (A). But where A., 
B. and Co., country bankers, had a cash account with C. & Co., London 
bankers, who were in the habit of transmitting to the former monthly state- 
ments of mutual debits aud credits; and A. died, leaving a large balance due 
from himself and B. & Co, to C. & Co., w’ho for two months afterwards made 
no alteration in their own books as to the mode of keeping the account, but 
continued it as before; and in the interval, money was transmitted to C. & 
Co. from the country bank sufficient to pay off the balance due from the firm 
at the time of A.’s death; and during the two months no accounts were frans- 
mitted to the country bank; but at the end of that time two separate accounts 
were sent, one called the old account, made up to' the death of A., without 
giving credit for the money received since his death, in liquidation of the bal- 
ance at that time due from the firm; and the other called the new account, 
comprising the two months, giving credit for the sums received during that 
period; in an action by C. & Co. on a joint and several indemnity bond giv- 
en by A. and B. against the heirs of A. for the balance due at his death, it 


( h ) Per Bayley, J. in Simson r. Ingham, 2 
B. & C. 72; 3 D. & R. 252, S. C.; post, 408, 
note (4)- As to the equitable claim on the es- 
tate of a deceased partner in a banking-house, 


see Devaynes v. Noble, 1 Meriv. 568. 

(t) Bodenham v. Purchas, 2 B. & A|. 89. 
( k ) Sterndale r. Hankinson, 1 Sim. 393 . 
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was held, that C. & Co. by continuing their own private accounts against A. 
and B. for two months after the death of A., as theretofore, were not estop- 
ped from suing his heirs, as entries in their books did not amount to a com- 
plete appropriation by them of the several payments to the old account, such 
appropriation not being complete until it was communicated to the party to be 
affected by it; and, therefore, that notwithstanding those entries they were *en- 
titled to apply the payments received subsequently to the death of A. to the 
debt of the new firm(/). « 

If after a bill or note has become due, the holder for adequate considera- 
tion agrees with the drawee of the bill, or maker of the note, to give him time 
for payment, without the concurrence of the other parties entitled to sue such 
drawee or maker on the bill or note, they will thereby in general be discharged 
from all liabilty, although the holder may have given due notice of the non- 
payment(m). And if without such *a consideration he take fresh security , as 


(t) Simson v. Ingham, 8 Dow. & Ry. 549; 
2 Bar. & C. 66, 8. C. Where an account is 
delivered by an agent, in which he chargee him- 
self with a balance, and be continues to receive 
monies for his principal, his subsequent pay- 
ments are not necessarily to be first applied to 
the extinction of the previous balance, when the 
subsequent receipts are equal to the subsequent 
payments; Lysaght v. Walker, 5 Bligb, N. S. 
1 ; and see Taylor v. Kymor, 3 Bar. & Adol. 
820 . 

(m) See 1 Pardess. 423, 424; and reasons 
in Philpot r. Bryant, 4 Bing. 719; and 1 Moore 
& P. 754, (Chit. j. 1387). 

Anderson r. George, London Sittings after 
Trio. Term, 1757, cor. Lord Mansfield, Selw. 
N. P- 9th edit. 390, (Chit, j 346). Indorsee 
against indorser of a promissory note, presented 
for paymeot when due. The maker desired 
two or three days time to pay it in, and so from 
time to time, which was given to him by the 
then holders. Lord Mansfield said, “ here is an 
actual credit given for eight days, and the lose 
must fall on the plaintiff; and therefore there 
was a verdict for the defendant." 

In Tindal r. Brown, 1 T. R. 169, (Chit. j. 
431), per Buller, J. ” As to giving time, the 
holder does it at his peril; and that circumstance 
alone would be sufficient to decide this case. 
For in no case has it been determined, that the 
indorser is liable after the holder of the note has 
given tiino to the maker.” 

English v. Darley, 2 Bos. & Pul. 61 ; 3 Esp. 
49, (Chit. j. 620). The holder of a bill sued the 
indorser and acceptor, and took out execution 
against the acceptor, and received 100/. from him, 
and took his bond and warrant of attorney , for 
payment of the remainder by instalments , with 
interest and costs, excepting only a nominal 
sum, to enable him to support actions against 
the other parties. He then brought on to trial 
this action against the indorser. Lord Eldon 
thought that the bargain to give indulgence to the 
acceptor was a bar, and nonsuited the plaintiff; 
and on motion for a new trial, the court was clear 
that the nonsuit was right ; because giving time to 
the acceptor was a pledge that be should have 
time from all tbe other parties, and the holder had 
no right to give such pMge, and yet hold the 
other parties liable. Per Lord Eldon, C. J. “ It 
is very clear that the holder of a bill may, at 
his election, sue any or all of the parties to it; 


and that if they all become bankrupt, be may 
prove against the estates of all, unless he receive 
part of the debt from any one; and although the 
debt he reduced from time to time by dividends, 
no part of the proof shall be expunged under 
any of the commissions, till 20s. in the pound 
have been received. As long as the holder it 
passive , all his remedies remain; and if any of 
tbe parties be discharged by the act of law t as 
by an insolvent debtor's act, that operation of 
law shall not prejudice the holder. With re- 
spect to Ilavling r. Mullhall, (post, 418, n. ( k) t 
it may be observed, that the marginal abstract 
of that case is incorrect; for it nppoars from tho 
report, that the person first sued wus a subse- 
quent indorser: had the plaintiff first sued the 
prior indorser, and discharged him from execu- 
tion, it would have afforded sufficient objection 
to an action against a subsequent indorser. If 
holder a enter into an agreement with a prior 
indorser in the morning not to sue him for a 
certain period of time, and then oblige a subse- 
quent indorser in the evening to pay the debt, 
the latter must immediately resort to the very 
person for payment to whom the holder has 
pledged his faith that be shall not be sued. In 
the case Ex parte Smith, Lord Thurlow, af- 
ter consulting with all the judges, was of opin- 
ion that the holder of a bill, by entering into a 
composition with the acceptor, discharged the 
indorser; and accordingly ordered the proof 
against the estate of the latter to he expunged, 
roceeding on the ground of the acceptor's lia- 
ility being varied by the act of the holder. 
We all remember the case where Mr. Richard 
Burke being co-surety for an annuity, the gran- 
tee gave time to the principal, and yet argued 
that Mr. Burke was not relieved thereby, 
though the principal was: but it was answered 
that tbe grantee could make no demand on the 
the co-surety, because he must, by so doing, 
enforce a payment from the principal, contrary 
to the agreement. Here the plaintiff, having 
taken a new security from the acceptor, has 
discharged the defendant.” 

Clark v . Devlin, 8 Bos. & Pul. 363, (Chit, 
j. 674). Per Lord Alvanley, C. J. “ If the 
holder of a bill, without the knowledge of the 
other parties, give time to the acceptor, he can- 
not afterwards call on tbe other parties without 
an injory to the person to whom he has given 
time. In such case, therefore, those parties 
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a renewed bill or a cognovit , or warrant of attorney, and also agree to give time, 
be thereby discharges the drawer and indorsers(n) . It is said however, that 
the merely taking fresh security payable at a future day, but without a bar- 
gain to give time, will not discharge the drawer, it appearing that the second 
security was taken only as a collateral security (o). But it is submitted, 
that the mere receiving further security payable at a future day, would in 
general imply an engagement to wait till it becomes due. And in a late 
case(/>) it was held, that if A., the drawer of a bill, indorse it to B., and 
B. afterwards indorses it back to A., who indorses it to C.; the taking of a 
cognovit by C. from A. discharges B., provided the identity of A. as the 
first and last indorser of the bill be established, and C.’s knowledge of such 
identity be shown. 

There is no obligation of active diligence on the part of the holder to sue 
the acceptor or any other party, and he may be passive and forbear to sue 
as long as he chooses ; but he must not so agree to give time to the accep- 


will be discharged. But a man is not bound to 
seek his remedy against the acceptor if he sign 
judgment against him, he will not be hound to 
prosecute that judgment.” Per Chnmbre, J. 
“ The acceptor of a bill is to be considered as 
the principal debtor, and the other parties as 
sureties only; the holder, therefore, who is the 
creditor, ought not so to negotiate with the ac- 
ceptor as to prejudice the remaining parties to 
the bill. On this ground English v. Darley pro- 
ceeded. If a creditor give time to the princi- 
pal debtor, the collateral sureties are discharg- 
ed, both at law and in equity. But in this 
case defendant having assented to the payment 
by instalments, cannot now’ complain of being 
prejudiced by the conduct of the holder. Rule 
discharged. See post, 415. 

Could tr. Robson, 8 East, 576, (C hit. j. 735). 
The holder of a bill, upon its becoming due, re- 
ceived part payment of the acceptor, and took 
a bill from him at a future short date for the re- 
mainder, and agreed to keep the original hill 
in his hands in the interim as a security. He 
now sued the defendant as indorser, and this 
was relied upon as a defence. Lord Ellenbo- 
rough thought at the trial, that it did not amount 
to giving time to the acceptor and the plaintiff 
had a verdict; but upon motion for a new trial, 
he and the court were satisfied that it did, and 
a nonsuit was entered. Lord Ellenborough 
said, “''How can a man be said not to be in- 
jured, if his means of suing be abridged by the 
act of another ? If the plaintiffs, holders of the 
bill, had called immediately upon the defendant 
for payment, as soon ns the bill was dishonour- 
ed they might immediately have sued the ac- 
ceptor and the other parties on the bill. I had 
some doubts on the trial, but am inclined to 
think now that time was given. The holder 
has the dominion of the hill at the time: he may 
make what arrangements he pleases with the 
acceptor, but he does that at his peril; and if 
he thereby alter the situation of any other per- 
son on the bill, to the prejudice of that person, 
he cannot afterwards proceed against him. As 
to the taking part-payment, no person can ob- 
ject to it, because it is in aid of all the others 
who are liable upon the bill; but here the hol- 
der did something more, he took a new hill 
from the acceptor, and was to keep the original 


bill till the other was paid. This is an agree- 
ment that in the mean time the original bill 
should not be enforced; such is at least the ef- 
fect of the agreement, and therefore I think 
time was given.” 

Smith p. Beckett, 13 East, 187, (Chit. j. 
816). Where the defendant lent his indorse- 
ment on a promissory note to the drawer, which 
note was payable on demand, for the purpose 
of enabling him to raise the money on that se- 
curity from the plaintiffs, his hankers, who 
agreed to make advances thereon for six months, 
held, that the bankers, who had renewed their 
advances at the end of the six months, without 
the knowledge or consent of the defendant, 
could not recover upon the note thus indorsed 
by him, without proof of demand on the drawer, 
and a regular notice of the dishonour to the de- 
fendant. 

(n) See last note. 

(o) Bring t\ Clarkson, l Bur. & C. 14; 2 
Dowl. & Ry. 78, (Chit. j. 1153); hut see ob- 
servations, Bayl. 5th edit. 345; Bedford r. 
Deakin, and Bickley r. Hickman, 2 Stark. R. 
178, (Chit. j. 1040). 

( p ) Hall r. Cole, 4 Ad & Ellis, 577; 6 Nev. 
& M. 124; 1 Hnr. & W. 722, S. C. There 
the declaration stated that A. drew a bill pay- 
able to his own order on W. ; that “ the said 
A.” indorsed to defendant, who indorsed to 
“ the said A.” who indorsed to plaintiff, and 
that W. did not pay, of which defendant had 
notice. Defendant pleaded that after the dis- 
honour the plaintiff, without defendant’s author- 
ity, took from “ the said A.” a cognovit in an 
action commenced by the plaintiff against A. 
for the recovery of the sum specified in the bill, 
and by the cognovit agreed to give, and did, 
without defendant’s authority, actually give, to 
A. longer time for payment than the time in 
which plaintiff might have obtained judgment 
against A.; and it was held that, upon this de- 
claration, it must be intended that the person 
to whom defendant indorsed was, and was 
known by plaintiff to be, the person who 
indorsed to defendant; and that the plea there- 
fore was sufficient, though it did not state in 
what character A. had been sued by the plain- 
tiff, the action against defendant being in any 
case in fraud of the cognovit. 
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tor as to preclude himself from suing him , and suspend his remedy against 
him in prejudice of the drawer and indorsers((/) (1). This rule is founded 
on the principle that the holder, by entering into a binding engagement to 
give time to the acceptor, renders him less *active in endeavoring to satisfy 
the bill than he probably would otherwise be, if he continued liable to an 
immediate action at the suit^of the bolder; besides, if a holder agree to give 
indulgence for a certain period of time to any one of the parties to a bill, this 
takes away his right to call upon that party for payment before the period 
expires; and not only to call upon him, but on all the intermediate parties; 
for otherwise, if he were to oblige them to pay the bill, they could immedi- 
ately resort against the very person whom the holder has indulged., which 
would be inconsistent with his agreement, and a fraud upon him(r). But 
unless the agreement to give time be made with some party to the bill it will 
not operate as a discharge of any of the parties thereto^). In courts of 
equity the now settled doctrine is, that giving time to a principal without the 
concurrence of a surety, discharges the latter(f) (2), and if the obligee of a 
bond with a surety, without communication with th ■ surety, take notes from 

(7) Per Lord Eldon, in Wright v. Simp°on, oceount re«p?rijn*j t!i»^ nnd other dishonoured 
6 Yes. 734; sec also Trent Navigation Tom- bibs, on which H. was liable to the plaintiff, 
pany r. Harley, 10 East, 40; Clark r. Wilson, and np reed to take from II. renewed bills in 
3 M. & \V. 20S; pos/, 410, note(r). The lion of them, nnd not to press any parties for 
same rule applies to the case of a guarantee, payment of tlm ordinal bids during the curren- 
Combe r. Wolfe, 8 Bing. 156; 1 Moore S. cy of the latter, and averred that the suhslitnt- 
241, S. ,C.; but sac Carr r. Brown, 7 Ling, od hills were originally drawn nnd aeeepted nnd 
508; 5 Uw J. 12, S C. delivered to tie* plaintiff, without the defend- 

(r) Per Ray ley, J. in Claridpe r. Dnlton, 4 nut’s knowledge or consent, and that the plain- 

Maulo & Se!. 232, (Chit. j. 034); nnd s°e tiff r ive time th*n hv to th** parties in the orig- 
Hall r. Cole, 4 Ad. Zi El. 577; a<ite, 409, inal hills. At the trial the njreement alleged 
n. ( p ). in th rt p'ea was proved in substance, hut it np- 

( s ) Lyon r. Holt, 5 Mee. & W. 250. To a penred that II #>7 / no! in<J<>r<c the bill to W. 
declaration by the indorsee of n hill of exchange It wns !m!d. that this indorsement was a mate- 
alleged to have been indorsed by the drawer to rial put of lie* ib f. nm, since, unless It. was a 
the defendant, by the defendant to W. and by p»rly liah'e on the hill, the r.^reement between 
VV. to the plaintiff, the defendant pleaded, that the* p'ainti'f and I:. was not such a piving of 
the bill was indorsed by the defendant to II. time ns to <’m< h>.rpe the defendant; nnd there- 
for his accommodation and without consid**ra- for** that th* p* a was not proved, nnd the plain- 
tion; that II. indorsed it to \V.; that the al- till* was ♦•ntii’e 1 ton vordH. 

leged indorsement hv the defendant to \Y., in (/) The ( be. and Company of the Bank 
the declaration mentioned, w;,s the said in- of I -••’am! r Ben sfurd, 6 Dow, 333, (Chit. j. 
dorsement by the defendant to II., and by him UV.2); and r b'*r t*. Un'e, 4 Ring. 464; i 
toYV.; and that after the hill became due and Vo. re 2; V. 2**i, S. C.; and see Tuld, 9th 
was dishonoured, the plaintiff and !]. btat* d an * nit 12 0. 


(1) To the same effect are several cases decided in the flitted States The people r, % Janson, 
7 John. Hep. 332. Hunt r. The United States. I Cal is. Rep. 22. Sen Doming r. Norton, 
Kirby's Rep. 397. Ludlow r. I.imond. 1 Caines’ Ca I. Welsh r. Baillie, 10 John. Rep. ISO. 
Rathbone r. Warren, 10 John. Rep. 5^7. Comm, of Berks Co. r. Ho^, 3 Binn. 523. Kin* 
v. Baldwin, 2 John. Chn. Rep. 554 Burn r. ronug s Adm., 3 Dessau*. ( ha. R*p 604. Butler 
f. Hamilton, 2 Dessaus. Chn. Rep. 23‘>. Rutledej v. (»rrcnvvo<*d, *2 Dessaus. Cha, Rep. 599, 
^ Huie r. Bailey, 16 Louis. Rep. 213. S- 

An agreement by which the holder of a promissory note gives time to th** maker, will discharge 
the indorser, if it be to the prejudice of the latter. Wood r. J»»i;frsn:i C ountv Batik, 9 Cowen, 
194. Hill r. Bostick, 10 Yerg 410 And if no express epromm-nt by tlie holder, to give 
time to the principal debtor is proved, yet if he take a ro!\» t**ral security payable a*, a future 
time, in the absence of proof to the contrary, an engagement to wait until the security becomes 
due will be presumed. Ibid. 

An agreement between the creditor am! principal d d ’or for d*!. ( v, or otherwise changing the 
nature of the contract to the prejudice of the surety, in order to dt-srhar^e the latter, must be 
made on fufiieb'nt consideration, nnd binding in law upon the parties: a mere HEreement hv the 
holder of a bill with the drawer, for d'dav, without consideration, though without any communi- 
cation with, or absent of tin indnmr, wiM not rl i : r«e the I » r* - r. after his responsibility has 
been fixed hv dm notion of dishonour. M'Lemore r. Eon !!, 12 W b it ’> b * . 

(2) Indorser of a promissory note, the surety of the mro/r, i-« re*;»o.-dh!e «>n'v on condition of 

5<J 
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the principal, and give further time, the surety would in some cases be dis- 
charged^); though he would not be so atlaw(ar), (except in the case of 
bail(y),) for a specialty is not discharged by a mere simple contract(r). 

♦The acceptor of a bill is primarily liable; and the drawer and indorsers 
may be considered in the nature of sureties for the performance of his act (a). 
Therefore the taking of a bond or a negotiable security, payable at a future 
distant day, from the acceptor of a bill or maker of a note, without the assent 
of the other parties thereto, would discharge them from liability (6). And 
where the indorsee of a bill having sued the acceptor to judgment, and 
taken out execution, received of him a sum of money in part-payment, and 
took his security for the residue, with the exception of only a nominal 
sum, it was holden, that he was thereby precluded from afterwards 
suing the indorser(c); and the letting such acceptor out of custody on a 
ca. sa. would have the same effect (d ) ; and if the holder of a bill of exchange, 
when due, after taking part-payment from the acceptor, agree to take a new 
acceptance from him for the remainder, payable at a future day, and that in 
the mean time the holder should keep the original bill in his hands as a secu- 
rity; such agreement amounts to giving time and new credit to the acceptor, 
and discharges the indorser, who was no party to such agreement, though 


(u) Rees v. Barrington, 2 Ves. jan. 640, 
(Chit. j. 644); 6 Ves. 806; Skip v. Huey, 3 
Atk. 91; 9 Mod. 439, (Chit. j. 308, 309); 
Bac. Ab. tit. Obligation; and id. vol. vii. tit. 
Obligation, 506; English v. Darley, 2 Bos. & 
P.62; 2 Esp. 49, (Chit. j. 620) ; ante , 408, 
note ( m ). 

Rees v. Herrington, 2 Ves. jun. 640, (Chit, 
j. 644). Rees became surety in a joint and 
several bond, conditioned for the payment to 
the obligee of a certain sum, with interest, by 
two instalments; the first on the 31st Decem- 
ber, 1789, and the second on the 3lst Decem- 
ber, 1790. In September 1790, the whole sum 
being unpaid, the obligee took promissory notes 
from the principal obligor for payment of the 
debt by instalments at extended periods, which 
notes were afterwards exchanged for others, 
payable at more distant days. This arrange- 
meat was without the knowledge of Rees. 
The principal obligor aAerwards became bank- 
rupt, and the executor of the obligee sued Rees, 
the surety; and on a bill filed for an injunction, 
the Chancellor held that the surety was dis- 
charged by this indulgence having been given 
without his consent to the principal. Vide 
English v. Darley, 2 Bos. Pul. 61; ante , 408, 
note (m). 

As to when a surety by bond or by simple 
contract is discharged by giving time in gene- 
ral, see Tidd, 9tb edit. 1260. 

(x) Davy r. Prendergrass, 5 B. & Al. 187; 
2 Chit. 336, S. O.; Drake v. Mitchell, 3 East, 
251, (Chit. j. 665). 

(y) Willison v. Whitaker, 2 Marsh. 383; 7 
Taunt. 53, S. C ; Brickwood v. Anniss, 5 


Taunt. 614 ; 1 Marsh. 260, S. C. The plain- 
tiff, after final judgment, having taken bills pay- 
able at a future day, in satisfaction of the debt, 
the Court directed an exoneretur to be entered 
on the bail-piece: because the principle is, that 
where the plaintiff has disarmed himself from 
proceeding against the principal, the bail are 
discharged; but where he has not, by taking a 
security payable at a future day, precluded 
himself from proceeding, be may, although he 
has agreed without consideration to give time 
to the principal, proceed against the bail. See 
also Thomas r. Young, 15 East, 617; and Wil- 
lison v . Whitaker, 7 Taunt. 54, 55; 2 Marsh. 
383, S. C ; 8 Taunt. 28; 4 B & Aid. 91; 7 
Price, 223; Tidd, 9th edit. 1260. But a sure- 
ty is not discharged by neglect to give him no- 
tice of the extent of the defalcation of the prin- 
cipal, Goring v. Edmunds, 6 Bing. 94. 

(z) See per Tindal, C. J. in Combe r. Wolfe, 
8 Bing. 156, 161; 1 Moore & S. 241, S. C. 

(a) Clark r. Devlin, 3 Bos. & Pul- 363, 
366, (Chit. j. 674); ante , 408, note (m). 

( b ) Claxton v. Smith, 3 Mod. 87, (Chit. j. 
167, 168, 171); but see ante, 409, note(o). 

(c) English r. Darley, 2 Bos. & Pul. 61; 3 
Esp. Rep. 49, (Chit. j. 620); infra; Clark r. 
Devlin, 3 Bos. & Pul. 363, (Chit. j. 674); ante, 
408, note(wi); Walwyn r. St. Quintin, 1 Bos. 
& Pul. 662; 2 Esp. 614, (Chit. j. 578); Ex 
parte Wilson, 11 Ves. 411, (Chit. j. 720). 

(d) Id. ibid.; 2 Swanst. 190, for principle, 
ted vide Pole r. Ford, 2 Chit Rep. 125, (Chit 
j. 958), where it was held, that giving time to 
the acceptor after judgment against him, did not 
discharge the drawer. 


the prosecution of the maker with due diligence, to insolvency. Morrison's Exrs. v Taylor, 6 
Monroe's Rep. 89. 

An admission that an obligor was insolvent at the time of making the obligation, held not to be 
an admission of his insolvency when it fell due. Hume v. Long, Id. 119. 

The same diligence against the principal is required in chancery, to charge the assignor as at 
law. Ib. 
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the drawer might have had no effects in the hands of the acceptor (e). Simi- 
lar indulgence to a drawer or a prior indorser would also discharge all subse- 
quent parties(/)(l). And where the defendant lent his indorsement on a 


promissory note to the drawer, which 

(e) Gould t. Robson, 8 Kant, 57 6, (Chit j. 
735); ante, 409. 

(/) Id. ibid. 

Per Bay ley, J. in Cluridge r. Dalton, 4 Mania 
& 8. 232, 233, (Chit j. 934). 

Smith v. Knox, 3 Cap. Rep. 46, (Chit j. 617). 
Per Lord Eldon, “ It ia said that the holder may 
discharge any of the indorsers after taking them 
in execution, and yet have recourse to the oth~ 
era. I doubt the law as stated so generally. I 
am disposed to be <JT opinion, that if the holder 
discharge a prior indorser, he will find it difficult 


note was payable on demand, to enable 

to recover against a subsequent one.” 

So also in English r. Darley, 2 B. & P. 61, 
(Chit j. 620), ante, 408, note (/a), Lord Eldon, 
after adverting to the inaccuracy of the margin- 
al abstract of the case of Hayling t>. Mullball, 
said, “ Had the plaintiff first sued a prior in- 
dorser, and discharged him from execution, it 
would have afforded a sufficient objection to an 
action against a subsequent indorser. * * See Hay- 
ling r. Mullball, 2 Bla. Rep. 1235, (Ch. j. 400); 
post , 418, note (k). 


(1) In various cases decided in the United States, the same principles have been recognized. 
Scarborough e. Harris, 1 Bay’s Rep. 177. Robertson r. Y'ogle, 1 Dali. Rep. 252. James r. 
Badger, 1 John. Cas. 131. Ken worthy r. Hopkins, I John. Cns. 107. If the holder receive part 
payment from the maker when a note beeouies due, and before giving notice to tho indorser, al- 
lows further credit to him, the indorser is discharged. Cain r. Colwell, 3 John. Rep. 384. Sea 
Lynch v. Reynolds, 16 John. Rep. 42. But if the holder receive part payment and give doe no- 
tice to the indorser, the latter will be holden for the payment of the residue. James v. Badger, 
1 John. Cas. 131. Kennedy r. Motte, 3 M'Corri, 13. And it has been declared that any credit 
given by the holder of a bill lo the drawer, acceptor, indorser, or promissor, is a consent to hold 
the demand upon their responsibility, and that the holder has no remedy afterwards hut against 
them, where the circumstances of the transaction have rendered them liable absolutely, und at 
all events. Shaw r. Griffith, 7 Mass. Rep. 494. But it is admitted that this rule does not hold 
where the acceptor is discharged by the holder, and the drawer is sued, having in his hands 
funds of the acceptor, which have been retained for the express purpose of paying the bill. Ser- 
geant r. Appleton, 6 Mass. Rep. 85. And there seem to be other cases in which the rule has re- 
ceived qualifications. See Hubby r. Frown, 16 John. Rep. 70. 

The holder having protested n bill for non-acceptance, ami given due notice-to the other par- 
ties to the bill, took collateral security from the drawer, and nfierwards upon learning that it was 
probable that the drawee would pay the bill at maturity, relinquished the security. The greater 
part of thetdll was paid at maturity, and it was regularly protested for non-payment of the resi- 
due. It was held, that as the holder had not given time to the drawer, but had merely taken se- 
curity without giving new credit, the indorser was not discharged It was in effect no more than 
if the holder of a bill or note had taken part payment from one of the parties. Hurd r. Little, 

12 Mass. Rep. 502. 

If the holder of a note release one of the joint makers, excepting from such liability as he may 
be under to the indorsers, the latter cannot in an action by the holder against them, set op such 
release as a discharge. Stewart r. Eden, 2 Caines* Ucp. 121. 

A part payment by one joint promisoor is no discharge of the others from payment of the resi- 
due, nor can it be averred cs a sufficient consideration for such discharge. Haggles r. Patten, 8 
Mass. Rep. 480. 

A several suit and judgment against one joint promisor of a note, is no bar to a joint action 
against both, upon the same note. Sheehy r. Mandeville, 6 Crunch, 253. But see contra Black 
r. Smith, 9 Serg. & Rawle, 142. Robertson r. Smith, 18 Johns. Rep. 459. Ward r. Johnson, 

13 Mass. Rep, 148. 

The holder of a negotiable note, who gives further time to, or enters into n new contract with 
the drawer, does not thereby discharge the indorser. Bonnet r. Maule, Gilmer, 305. 

It seems, that if the holder of a note who has sued the maker, obtain a judgment, and agree 
in consideration thereof, not to issue execution before a certain day, before which day lie could 
not, by the practice of the court, have otherwise obtained a judgment; this is not such no indul- 
gence to the maker as will discharge the indorser, llallett r. Holmes, 18 Johns. 28. 

Where the indorser was also a parly to the instrument by which the maker was released, and 
joined in the release os a creditor of the maker, it was li**ld under the circumstances, that the 
indorser was not discharged by the release of the maker. Bruen r. Marquand, 17 Johns. 58. 

To discharge a surety on the ground of the omission of the creditor to proceed against the 
principal debtor when requested so to do, it must appear that the principal was solvent at the 
time of the request, within the jurisdiction of the state in which the suit against the surety is 
instituted, and that the creditor, without any reasonable excuse, neglected or refused to proceed , 
until the principal debtor became insolvent and unable to pay. Warner r. Beardsley, 8 W’end. 
Re|>. 194. 

Surety is not released by the long delay of the obligee to sue the principal, wl»o in the time 
becomes insolvent and remotes out of the state. Stout t . Ashton, $ Monroe's Rep. 252 
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II. Of him to raise money on tint security from the pluintilf, bis banker, who agreed 
Payment. make advances thereon lor six months, it was held, that the bankers, who 
7th!y, had renewed their advances at the end of the six months without the know- 

Conge- ledge of the defendant, could not recover upon the note thus indorsed by Imn, 

qaences of w j t j 10 ut proof of the demand on the drawer, and a regular notice of the dis- 
TLmftoo r honour to the defendant; and the taking a cognovit , payable by instalments at 
Releasing a distant time, might discharge the druwcr(g). And as it is a rule of law 
Acceptor, t j jat a onre rc [eased or suspended by the act of the party is always so (A); 

the releasing an acceptor or other prior parly to a bill or note, would discharge 
a subsequent party; and where in an action on a promissory note against a 
party who has indorsed it t or the accommodation of the maker, it appeared 
that the plaintiff, the indorsee, had signed an agreement to accept from the 
maker of the note five shillings in the pound, in full of his demand, on having a 
collateral security for that sum from a third person, it was held, that this dis- 
[ *412] charged the dcfendant(i). *On the other hand, where the creditors of an in- 
solvent agreed, by an instrument not under seal, that they would accept, iu 
full satisfaction of their debts, twelve shillings in the pound, payable by instal- 
ments, and would release him from all demands; and one of the creditors, 
who signed for the whole amount of his debt, held, at the time, as a security 
for part, a bill of exchange drawn by the debtor, and accepted by a third 
person; it was held, the money due on this bill haring been afterwards paid 
by the acceptor, that the crediior might retain it, the agreement of composition 
not containing any stipulation lor the giving up of securities, and the efiect of 
it not being to extinguish the original debt(/cj. 

But the mere change or addition of securities, without expressly relin- 
quishing the original debts, nor suspending for a time the creditor's right of 
action, will not, either at law* or in equity, discharge a surety or party to a 
billfl). And accepting a mere collateral security from the acceptor, will not 
discharge the other parties to a bill; and where a bill of exchange having 
been dishonoured, the acceptor transmitted a new bill for a larger pmount to 
the payee , but had not any communication with him respecting the first, and 
the payee discounted the second hill with the holder of the first, which he 
received back ns part of the amount, and afterwards for a valuable consider- 
ation indorsed it to the plaintiff; it was held, that the second bill was merely 
a collateral security, and the receipt of it by the payee did not amount to 
giving time to the acceptor of the first bill, so as to exonerate the drawer(m). 

Where B. being indebted to A. procured C. to join with him in giving a 
joint and several promissory note for the amount, and afterwards, having be- 
come further indebted, and being pressed by A. for further security, by deed 
(reciting the debt , and that for a part, a note had been given by hiai(B.) and 
G\, and that A. having demanded payment of the debt, B. had requested 
him to accept a further security ) , assigned to A. all his household goods, &c. 
as a further security , with a proviso, that he should not be deprived of the 
possession of the property assigned until after three days notice; it was held 
that this deed did not extinguish or suspend the remedy on the note, but that 


(g) Smith v. KccUet, 1.3 Kust , 187, (Chit. j. 
810); The King r. Sheriff of Surrey, 1 Taunt. 
161; Smith r. Knox, 3 Fsp. R. 40, (Chit. j. 
617); and Willison v. Whitaker, 2 Marsh. R. 
383; 7 Taunt. 63, S. C. ; ante, 410, note (y). 
(k) Com. 124; Dyer 9 140 n. 

( i ) Lewis v. Jones , C. 5 06; 6 Dow. 

8l -Ry* 676, (Chit j. 12 65). See a learned note, 

4 B. & C. 515, 516 , collecting all the cases. 

(k) Thomas v. Courtnay , 1 R. & Aid. 1, 


(Chit. j. 5iDS ) ; sec Nieholls r. Norris, 3 D. & 
Ad. 41, post, 420, note (u). 

(/) Boultbee v. Stubbs, IS Ves. 20; 5 Dour, 
234; 3 Fast, 251; Priog r. Clarkson, 1 IF & 
C. 14; 2 Dow. & Ry. 78, (Chit, j 1153); 
ante, 403, noto(o). 

(wt) Priog r. Clarkson, 1 Bar. &. C. 14; 2 
Dow. & Ry. 78, (Chit. j. J153)? ante, 403, 
note (o). 
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A. might, notwiihotaudiug the deed, sue C. at any time(n). And a compo- 
sition with the acceptor or other party to a bill, reserving the remedy for the 
remainder against the other parlies, and made uith their consent , would not, 
either at law or in equity, discharge such other parties(o). 

As already observed (p), there is no obligation on the part of the holder to 
use active diligence, and after regular notice of the non-payment of a bill, the 
holder may tacitly forbear to sue the acceptor, provided he do not absolutely 
agree for sufficient consideration to give a precise lime(^); and may receive 
proposals for a security without prejudicing the claims on the other purties(r), 
and it has even been holden, *that agreeing (after a bill has become due and 
been regularly protested for non-payment, and notice thereof given) not to 
press the acceptor , will not discharge the drawer(s); and it is clear that such 
an agreement entered into with a third person not a party to the bill , will not 
have the effect of discharging any of the parties to the bill (/) . And where 
the holders of a bill of exchange which had been refused payment by the ac- 
ceptor, gave notice thereof to the draw ers, but informed them that they had 
reason to believ e it would be taken up it) a few days, and offered to retain the 
bill till the end of the week, unless they received their instructions to the 
contrary, it was held, that such conduct did not discharge the drawer, although 
no further notice of non-payment w as given (w). 

It seems that in the older cases, any absolute and distinct agreement to 
give the acceptor time, was considered as discharging the drawer and in- 
dorsers, without any distinction whether or not such agreement was founded 
on a sufficient consideration to bind the party making it, because, at least, 


(n) Twopenny r. Yonng, 3 Bar. Si C. 268; 

5 Dow. Ky 259, (Chit. j. 1215); and see 
Dean r. New hall, 8 T. K. 16 8. 

(o) But it would be otherwise il* u ithont tin ir 
assent, see Boult bee r. Stubbs, 18 Yes. 20; and 
sec Lewis r. Jones, 4 B. k C. 507 ; 6 Dow. Si 
Ry 576, (Chit. j. 1265). 

( p) ;Ante , 409. 

(q) Second resolution in YValwvn r. St. Quin- 
tin, 1 Bos. & P. 652; 2 Esp. 514, '( Chit j. 578) ; 
Selw. N. P. 9th edit. 363; Wright v. Simpson, 

6 Y r es. 734. 

(r) llowet v. Goodrich, 2 Car. Si P 468, 
(Chit. j. 1315); YY'alwyn r. St. Quintin, l Bos. 
& Pul 652; 2 Esp R. 514, (Chit. j. 578). In 
an action by indorsees against the drawer of u 
bill, it appeared that after the bill had become 
due and been protested for non-payment, though 
no notice thereof had been given to the defend- 
ant, he having no elfects in the hands of the ac- 
ceptor, the plaintiffs received part of the money 
on account of the indorser, and that to an appli- 
cation from the acceptor, slating that it was pro- 
bable he should be able to pay at a future peri- 
od, they returned for answer that they would 
not press him. It was urged, that either of 
these facts discharged the drawer ; but the court, 
after argument and time taken to consider, held 
that they did not, and awarded the poslca to the 
plaintiffs. Eyre, C. J said, “ T hat had this 
forbearance to sue the acceptor taken place be- 
fore noting and protesting for non-payment, so 
that the bill had not been demanded when it 
was due, it is clear that the drawer would have 
been discharged ; it would have been giving a 
new credit to tbe acceptor. But that after pro- 
test for non-payment, and notice to the drawer, 
or an equivalent to a notice, a right to sue the 


drawer had attached; another holder was not 
bound to sue the acceptor; he might therefore 
forbear to sue him.” .Manning’s Index, 72. 

( .s’ ) YValwvn r. St. Quintin, 1 Bos. & P. 
652, supra; 2 Esp. 515, (Chit. j. 57S). 

(/) Lyon r. Holt, 5 Al. 5c YV. 250; ante, 
410, note (/»). 

( u ) Forster o Jurdison, 16 East, 105, (Chit, 
j. 862). The plaintiffs were indorsees of a 
bill of exchange drawn by the defendants on 
J. L. and accepted by him. The bill was 
duly presented for payment and dishonoured, 
but the acceptor requested the piainttfs to keep 
the bill a week, and he should be able to pay 
it. The plaintiffs gave the defendants notice of 
the dishonour, and of the acceptor’s request, 
and added, they would keep the hill till the end 
of the week, unless they heard from them to 
the contrary. It was contended for the defend- 
ants, that the plaimills should have given them 
notice, at the end of the week, of the bill not 
having been paid, nnd by which laches they 
were discharged. YY ood, B before whom the 
cause was tried, was of that opinion, and a 
verdict was found for the defendants. A rule 
for a new trial was afterwards obtained, and on 
cause -hewn, the court were of opinion that the 
plaintiffs had done every thing which was in- 
cumbent upon them to give themselves a title 
under the bill, and that by their letters, they at 
most took upon themselves an agency on the 
part of the defendants to get payment of the 
hill, and in that character they continued to hold 
for the defendants, and that after the notice re- 
ceived by the defendants, the latter were bound 
to look after the acceptor, and the rule was 
mode absolute. 
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II Of (he acceptor relying on the honour of the party making it, and that he would 
Payment abide by it, would naturally relax in his endeavours to pay the bill before the 
7thly, enlarged time, and in the mean time might pay less accommodating bold- 
Conse- ers (x). But of late a distinction has been taken, and a new doctrine has 
sprung up and been acted upon, namely, that even an express agreement not 
Time to or to sue, made after giving notice of non-payment, blit without sufficient con - 
Releasing sideration , and without taking any security, being nudum pactum , will not 
Acceptor, jjgcharge the ether parties (y). If the holder has not entered into 6uch an 
[ # 414 ] agreement *as to disable himself from suing the acceptor , he has not dis- 
charged the other parties (r). And, therefore, where the executor of the 
acceptor of a bill verbally promised to pay the holder out of her ow n estate, 
provided he would forbear to sue, and the holder forbore to sue in conse- 
quence, it was held, that as the promise was void by the statute against 
frauds, the drawer of the bill was not discharged by the holder’s having pro- 
mised to give time, and having delayed to sue under such circumstances (a). 
And it has been decided, that where all parties have had due notice of the 
dishonour of a bill, a subsequent indorser is not discharged by a treaty be- 
tween the attorney of the holder and the drawer and acceptor, that the hold- 
er should wait a given time for the payment of the balance, in consideration 
of receiving from the acceptor and prior indorser, by a certain time, a stipu- 
lated proportion of the amount, a part only of which proportion was after- 
wards paid, although the subsequent indorser had no notice of such treaty or 
the result, nor was informed of the payment of any part of the money due 
on the bill, or of the ultimate non-payment of the balance till some months 
after the original dishonour of the bill (b). 

And though we have just seen, that taking a cognovit payable at a very 
distant time, might discharge the drawer and indorsers(c) ; it would be other- 
wise if a or warrant of auorney be taken without giving tinie(d). 

And it should seem that the taking from an acceptor, after action brought 
against him , a warrant of attorney payable by instalments, the last of which 
would fall due before the time when, in the ordinary course of proceedings , 
the plaintiff could have obtained judgment against the acceptor , will not dis- 
charge the other parties to the bill; especially if it be taken after action com- 


(j) See cases, ante, -409, note (m). 

(y) Semble YValwyn v. St. Quintin, 1 Bos. 
& P. 655 ; 2 Esp. 515, (Chit. j. 5 78); Dean 
v. Newhall, 8 T. K. 169; Fitch v. Sutton, 5 
East, 230; 1 Smith, 415, S. C. ; Cnrstairs r. 
Rolleston, 5 Taunt. 551; 1 Marsh. 207, (Chit, 
j. .909); Bayl. 5th edit. 342; darker. Wilson, 
3 Sf. & W. 209, post , 416, note (r). 

Arundel Bank r. Coble, K. B. 1917. Action 
by indorsee against drawer of n bill The 
plaintiffs were the holders when the bill became 
due , and duly presented the same to the ac- 
ceptor for payment, and wrote a letter to the 
defendant in due time, informing him of the 
dishonour, but that from the promise of the ac- 
ceptor they esported the same would be shortly 
paid. Afterwards the acceptor applied to them 
for indulgence for some months. They in re- 
ply wrote to the acceptor, that they would give 
him the time , but that they should expect in- 
terest The cause was tried on the Home Cir- 
cuit, before Burroughs, J. when it was contend- 
ed bv iVofan and Cornyn for the defendant , that 
this indulgence to the acceptor dishcharged the 
drawer; but the jury found a verdict for the 
plaintiff On motion to the Court of K. B. for 


n new trial, the court held, that as no fresh se- 
curity was taken from the acceptor, the agree- 
ment of the plaintiffs, to wait without considera- 
tion, did not discharge the drawer, because the 
acceptor might, notwithstanding such agree- 
ment, be sued at the next instant, and that the 
understanding that interest should be paid by 
the acceptor made no difference. Rule refused. 
The accuracy of this report of the case was re- 
cognised in Philpot t\ Biiant, 4 Bing. 721; 1 
Moore & P. 754, (Chit, j 1397); see also 
Willison v, Whitaker, 2 Marsh. 3S3; 7 Taunt. 
53, S. C ; and Brirkwood v. Anniss, 5 Taunt. 
614; 1 Marsh. 250,8. C\; ante, 410, note (y) i 
and Bnyley, 6th edit. 341, S. P. 

(c) lie wet and another r. Goodrich, 2 Car. 
& P. 469, (Chit j. 1315). 

(u) Philpot r. Briant, 4 Bing. Rep. 717; 1 
Moore & I*. 754, (Chit. j. 1397). 

(6) Badnall r. Samuel, 3 Price, 521, (Chit, 
j. 985). 

(c) A >ttc, 409. 

(d) Ayrey r. Davenport, 2 .New Rep. 474, 
(Chit. j. 736); Price r. Edmunds, 10 B. & C. 
579, (Chit, j 1493). 
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inenced against such acceptor, and also against such other parties(e). In 
another case it was held, that taking a cognovit of the acceptor after action 
brought against him, and by that giving him three weeks time before entcr- 
ing up judgment, is not such a giving time as will discharge the other parties 
to the bill(/). And it has been held, that after action brought against a prin- 
cipal debtor on a note, the taking a cognovit from him for the debt, payable 
by instalments, with a stipulation that execution might issue for the whole on 
one default, will not discharge a co-maker of the note, who W'as a surety, as 
some of the instalments were payable before the *plaintiff, by adverse pro- 
ceedings, cotdd have obtained execution («•) ; and in another case it appears to 
have been considered, that giving time to an acceptor, after action brought 
against him, would not discharge the drawer or indorsers(A). 

A party sued as surety on a bill is not entitled to the inspection of a deed 
in the plaintiff’s possession, by which it is suggested time has been given to 
the principal debtor, but to which deed the surety is no party (/). 

If there be any evidence of the assent of the drawer or indorser to the se- 
curity being taken from and time given to the acceptor (A*) , or if after notice 
of the time having been given, the drawer or indorser promise to p ay(/), he 
is precluded from taking advantage of the indulgence to the acceptor. So 
where the holder of a bill of exchange, of which payment had been refused, 
informed the drawer of his intention to take security from the acceptor, and 
the drawer answered, u you may do as you like, for I arn discharged for 
want of notice,” and it appeared that due notice had been given, it was held 
that this amounted to an assent on the part of the drawer, and that the hold- 
er might still sue him after taking security from the acceptor (m). So where, 
in an action by indorsee against the drawer of a bill of exchange, the defence 
was, that time had been given to the acceptor, and to meet such defence a 
copy of a paper, which the defendant had promised to sign, w as offered in 
evidence, and by which the defendant consented to the plaintiff’s u using any 
means to obtain payment from the acceptor, without prejudice of his right to 
recover from the drawer;” it was held, that that amounted to an assent to 


(e) Lee r. Levi, 4 B. & C. 390; 6 Dow. & 
Ry. 475, (Ch. j 1264); 1 Car. & P 553, S. 
C But note, this case (before the new rules) 
was decided on the ground of such facts not 
being receivable in evidence under the general 
issue. See English v Darley, 3 Bos. & Pul. 
61; Hall r. Cole, 4 Ad. & El. 577; ante, 409, 
409; in the latter case, however, the plea ex- 
pressly averred that more time was given than 
would have been necessary to have obtained 
judgment. 

As to giving time to a principal after taking 
assignment of bail bond, not discharging the 
bail to sheriff*, see Woosman v . Price, 1 Crorap. 
& M. 362. 

(/) Jay c. Warren, 1 Cor. & P. 532, (Chit, 
j. 1241). 

ig) Price r. Edmunds, 10 B. & C. 579, 

( Chit, j 1483> 

( h ) Pike v. Sweet, 1 Dans. & Lloyd, 159; 
Moody & M. 226, (Chit j. 1410). 

(i) Smith v . Winter, 3 Mee. & Weis. 309; 

1 Horn & Hurl. 45, S. C. 

(If) Clark v . Devlin, 3 Bos. & PuJ. 368, 
(Chit. j. 674). Atkinson, the acceptor of a 
bill, having been arretted by the bolder, offered 
him a warrant of attorney for the amount of tho 


bill, payable by instalments. This offer the 
holder mentioned to the defendant, the drawer, 
proposing to accept it, who said, * 4 you may do 
as you like, for I have had no notice of the 
non-pay ment.” In fact he had had notice. 
The coart held, that this amounted to an assent 
on the part of the defendant to the security be- 
ing taken ; and therefore that the defendant 
was not discharged by this indulgence to the 
acceptor. See ante, 408, 409, note (m), Selw. 
9th edit. 364. 

(t) Stevens r. Lynch, 12 East, 88; 2 Camph. 
832, (Chit. j. 792). The indorsee against the 
drawer of a bill. Defence, that the plaintiff 
had given time to the acceptor, in answer to 
which it was proved, that the defendant knew 
of such time having been given; bat that, con- 
ceiving himself to be still liable, three months 
aAer the bill became due, he said to the plain- 
tiff, ** I know I am liable, and if Jones (the 
acceptor) docs not pay it, I will.” Upon this 
Lord Ellenborough directed a verdict to be 
found for the plaintiff; and, upon motion for a 
new trial, the court held the direction right, and 
refused a rule; and see 2 Swanst 186, 192. 

(n) Id. ibid. 
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II. Of the holder’s giving time, if he should think it advisable; and also that this 
Payment, paper did not require any stamp (n). Hut in another case(o), where the 
7th!y, holder of a bill of exchange, on its becoming due, allowed the acceptor to 

Conse- renew it, without consulting the indorser, but the indorser afterwards said to 

girftjg" 0 *' the acceptor, u it was the best thing that could be done;” it was held, that 
Time* to or the indorser was nevertheless discharged, because this was not a recognition 
Releasing 0 f the terms granted by the holder to the acceptor, but such approbation 
Acceptor, must considered as referring to the acceptor of the bill, to whom the ar- 
rangement was obviously advantageous. 

Where A. indorsed to S. and Co., as a security for advances made to 
him by them, certain promissory notes made by B. ; and while the notes 
were running, A. stopped payment, and a deed was executed by him and 
[ *416] several of his creditors, and amongst them bv 8. and Co., # whereby his af- 
fairs were placed in the hands of inspectors, and the creditors, parties to the 
deed, agreed on certain terms not to call for or compel payment of the debts 
due from hirn for the period of three years; and after the execution of this 
deed by A. and S. and Co. and before Ike notes became due , B. signed a 
written consent to the creditors signing the deed, and giving time to A., 
without prejudice to their claims on her, U.; it was held, that her liability 
on t/ie notes to S. and Co. was thereby revived(/?) . 

Effect of Tiie giving time to, or taking security from, one of several joint acceptors 
giving of a bill, or makers of a note, will not discharge the other acceptors or mak- 
to*one of C ers ^ rom lability (?) ; ar, d it lias been doubted, whether one of several niak- 
severaMc- ers of a joint and several note is at liberty to shew that he in fact was mere- 
ceptors or Jy a surety, and as such discharged by indulgence to the other(r). * But a 
a Note* f orma l release under seal of such one would discharge the rest(^), unless in- 

(«) Jlill v . Johnson, 3 Car. & P. 456, (CIi. not having demanded payment from the surety 
j. 1417). when clue, nor till after having entered into a 

(o) Withal! v. Masterman, 2 Cainpb. 179, deed of composition with the principal and hii 

(Chit. j. 773); Sul w. 9th edit. 365. other creditors, and icceivetl the composition 

(p) Smith r. Winter, 4 3 fees. & W. 454. money. 

Quart, as to tho power of one partner to bind (r) Price t». Edmunds, 10 B. S: C. 57?, 
the others by the execution of such deed, ib. (Chit. j. 1483); ante, 414, 415, note (g). 

466. /» Clarice v. Wilson, 3 M. & W. 218, which 

(q) Bedford v. Peakin, 2 B Si Aid. 210; 2 was an action by the payee against the maker 
Stark. 178, (Chit. j. 1040); and see David r . of a promissory note, and in which this question 
Ellice , 5 B. & C. 196; 7 I). & K. 690; 1 C. was intended to be raised, the defendant plead- 
& P. 368, (Chit. j. i 278); Lodge r. Picas, 3 ed that it was a joint und several note made by 
B. & Aid. 611. In Bedford r. Peakin, where the defendant and T. S , and that tiie defend- 
one of three partners, after a dissolution of ant entered into it at the request of T. S , and 
partnership , undertook by deed to pay a partic- for his neeommodntion, mid in order that ho 
ulur partnership debt on two bills of exchange, might get it discounted by the plaintiffs; that 
and that was communicated to the holder, who the defendant had no other value or considera- 
consented to take the separate notes of the one tion for making it, and that he made it as a 
partner for the amount, strictly reserving his mere surety for T. S. , of which plaintiffs had 
right against all three, and retained possession notice; and that although the note was doe in 
of the original bills; and it was held, that the the hands of the plaintiff for six months, yet the 
separate notes having proved unproductive , he defend int had no notice, till the commencement 
might still resort to his remedy against the other of this suit, of its non-payment by T. S. ; and 
partners; and that the taking, under these c in- that the pluintiff gave time for payment to T. 
cumstances, tho separate notes, and even after- S., to the prejudice and without the knowledge 
wards renewing them several times successive- or consent of tho defendant: and it was held, 
Jy, did not amount to satisfaction of the joint that such plea was bad on general demurrer as 
debt. And see Dunn r. Sloe, Holt, C. S. P. shewing only a giving of time without setting 
39.9. out any contract that was binding on the plain- 

7n Perfect v. Musgravc, 6 Price, 111, (Chit, tiff: the general question, therefore, whether 
j. 1044), it was held, that one of two drawers one of two makers of o joint und several pro- 
of n joint promissory note, payable twelve missory note can shew by parol that be is liable 
months after date, who is surety to the other as surety only, was not decided. 
for the amount, is not discharged' by the drawer (s) Co. Lit. 232; 2 Roll. Ab. 410, pi. 47, 
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deed tbe instrument of release contain merely a covenant not to sue tfiat 
one(/); and this legal operation of a release to one of several acceptors, &c. 
may be restrained in some cases by the express terms of the instrument(u) ; 
though it cannot be defeated by a mere parol agreement (r). 

It has been decided, that the release of a suietv, and still more of a prin- 
cipal, may have the effect of discharging a co-surety (.r). 

*In the instances before stated (y), uhere the laches of the holder in not 
giving notice of the non-acceptance of a bill, will be excused by the circum- 
stances of the drawer, indorser, &c. not having effects in the hands of the 
drawee, such parties would also not be discharged by the holder’s giving 
time to or taking security from the acceptor^). Therefore the holder for 
a valuable consideration of a bill, accepted for tbe accommodation of the 
drawer, may prove the bill under a commission against the drawer, notwith- 
standing he has taken security from the acceptor, and given him time for 


412, G.; Bae. Ab. Release, G ; and aee Ni- 
cholson p. Reviil, 4 Ad. & El. 675, pout, 418, 
note (g). 

(0 Deane r. Newhnll, 8 T. R. 169; Two- 
penny v. Younge, 8 B. 8c C. 212; 5 D. & R. 
262, 8. C. 

(a) Solly r. Ellermnn, 2 Moore, 90; 2 B & 
B. 38, 8. C., where a release was given to one 
of two partners, with n proviso that it should 
not operate to deprive the plaintiff of any reme- 
dy which he otherwise would have ng.iinst the 
other partner, and that he might, noivvithstnnd- 
ing the release, sue them jointly, and it was 
held he might do so. But sec the judgment of 
the court in Nicholson v. Reviil, 4 Ad. & El. 
676; 6 N. & M. 192, 8. C. 

(c) Brooks r. Stuart, 1 Perry & Dnv. 615; 
Cocks v. Nash, 9 Bing. 341; 2 Moore St 
434, 8. C. 

(x) Stirling r. Forester, 3 Bligh, R. 675, 
690. The bunk of Scotland hav ing discounted 
bills to the amount of 8000/., which were dis- 
honoured, tho acceptors, becoming bankrupts, 
agree with the drawers to retain tho dishon- 
oured bills, and receive the dividends which 
might become payable from the bankrupt’s es- 
tate; and, as additional security, to take four 
promissory notes indorsed by four sureties of 
2000/. each, to guarantee the unsatisiied bills, or 
any balance upon them, which might remain 
unpaid, to the extent of 2000/. each. This 
agreement having been carried into effect, 
when tbe note* was nearly due, upon the ap- 
plication of the original debtors for delay of 
payment, the bank of Scotland gave up one of 
the promissory notes, nnd accepted a npw one 
from the surety, who had indorsed it: mievved 
notes were also given by two other of the sure- 
ties, and, with the fourth surely, a treaty was 
carried on respecting u renewal, pending which 
he died. The dishonoured hills had also been 
delivered over by the bank to tbe original debt- 
ors, upon the treaty for the renewal of the 
notes. Held (reversing pro tanto the judgment 
of the Court below), that the fourth surety and 
his estate, by the legal effect of the transaction, 
was discharged ns to three-fourths, and liable 
only us to one fourth of the balance due upon 
tbe dishonoured bills, after giving credit for all 
monies received or receivable from any of tbo 
parties upon the bills or tbeir estates ; and that 

60 


on payment of such fourth part of such balance, 
the bank were responsible to the estate of the 
fourth surety for all future di\ idends upon tbe 
dishonoured lulls. 

Formerly it was supposed, that in the case 
where on« of the several sureties paid the 
whole debt ow ing fiorn the principal, hi-; rem- 
edy was only in equity for ft contribution, but, 
in modern times, it has been held, that if one 
in the nature of a surety pay* u debt, he may 
maintain an action ..gainst the party liable for 
the debt. 

(y) A n1e t 227 to 320. 

( z ) W'a’wyn r. 8t Quintio, l Bos. & P. 
G52; 2 E«p. Rep 516, 617, (Chit. j. 678); 
Gould r. Robson, 8 East, 676, (Chit, j 735); 
anfe, 409, n. (m); Ex parte Holden, Cooke’s 
B. L. 167. 

Collet r. Haigh, 8 Onmpb. 291, (Chit. j. 
877). This was nn action on a bill of ex- 
change, drawn by the defendant upon J. Duf- 
ton, accepted by him, nnd indorsed to the 
plaintiffs. It appeared that when the bill be- 
came due, the plaintiffs gave time for some 
weeks to Dufmn, upon his lodging some secu- 
rity in their hr nils, which did not turn out to be 
available; but it was likewise proved, that Du£» 
ton had accepted the bill merely for the defend- 
ant’s uc •ommodntion, without any considera- 
tion whatsoever Lord Ellenborough ruled, 
that under these circumstances the defendant 
was not discharged bv the time given to the ac- 
ceptor. Tim drawer of an accommodation bill 
must be considered ns the principal debtor, and 
tbe acceptor only in the light of a surety. Tho 
reason why notice of the dishonour of a bill 
must in general be given to tho drawer, is, that 
he may recoup himself by withdrawing his ef- 
fects from the hands of liie acceptor, nnd he it 
discharged by time given to the acceptor with- 
out Ins consent, because l:i» remedy over 
against the acceptor tuny thus he materially af- 
f eted. Put where the bill is accepted merely 
for the nceomn edition of the drawer, he haa 
no effort* to withdraw, nnd no remedy to pur- 
sue. when ron^ieptnl to pay. He therefore 
sutlers no injurv either by want of notice, or by 
time being given to the acceptor; and in an 
action on the bill, he cannot defend himself up- 
on cither of these grounds. Verdict for plain- 
tiff. 


Digitized by 


Google 


II. Of 
Payment. 

7tlily, 
Conse- 
quences of 
giving 
Time to or 
Releasing 
Acceptor, 
&c. 

I *417] 



417 


• r PAYMENT. 


[PA»T I. 


n. Of payment(a) ; but this would not be allowed if the bill was drawn for the ac- 
Payment, commodation of the acceptor (b). So if the acceptor of a bill be merely an 
agent for the drawer, who is the purchaser of goods, the holder’s renewing 
the bill without the consent of the drawer will not discharge him(c). 


Of wceit- It appears to have been holden, that if on presentment for payment the 
holder ta ^ e8 few than the whole sum due thereon of the acceptor or # mdorser, 
of the Ac* in part satisfaction, without the assent of the other parties to the bill, he 

ceptor, thereby discharges them, because, as has been said, it is an election to re- 

#418 i ceive payment from the acceptor(d). But it is now settled, that the holder 
*■ ■* may receive part-payment from the acceptor or indorser, and may sue the 

other parties for the residue, provided he do not also release or give time to 
the acceptor for the payment of such residue(e) ; and if the holder of a joint 
and several promissory note enter up judgment by cognovit against one of the 
makers, and levy part under a fi. fa., this is no discharge of the other (/). 
The holder, however, of a joint and several promissory note of A. and B., 
by discharging A. discharges B. also: where, therefore, the holder of two 

such notes, one of which only is due, receives from A. a sum exceeding the 

amount of the note which is due, and exceeding A.’s moiety of the two suras 
for which he is liable on both notes, and gives up the note which is due, and 
erases A.’s name from the other note, A. is discharged, and thereby B. al* 

•o (g); 

It is said, that if the drawee have, on presentment for acceptance, engag- 
ed to pay only a part, and the holder has given notice of such partial accept- 
ance to the other parties, he should, when the bill becomes due, receive of 
the drawee the sura for which he accepted, and cause a protest again to be 
made for non-payment of the remaining sum (A). 


Effect of Though the giving time to an acceptor or indorser will thus in general 

to nife- 06 discharge subsequent iqdorsers, who would be entitled to resort to the 
quint Par- party indulged (t); the giving time to a subsequent indorser will not discharge 
tie*, &c. a prior indorser (k); and, therefore, the holder of a bill may sue a prior in- 


fa) Id. ibid. Ex parte Holden, Cooke’s B. 
L. 167; 1 Mont. 153; Cullen, 100. 

(5) Hill v. Read, Dow. & Ry. C. N. P. 26. 
(c) Clark v. Noel, 3 Campb. 411, (Chit. j. 
896). Held, that the purchaser of goods, to 
be paid for by hill upon his agent, is not dis- 
charged by the seller taking a renewal oi the 
bill, without giving him notice, if the agent had 
not funds in his hands to pay the bill when it 
became due. Lord EUenborough was of opin- 
ion, that Aaron was only in die nature of a 
surety, and remarked, that as he was not in 
cash to pay the bill when it became due, it was 
rather in favour of the defendant to allow it to 
be renewed. The debt was originally due 
from the defendant, and the security taken 
from his agent could be no extinction of it. It 
was impossible to say the purchaser of goods 
could be discharged under these circumstances 
by want of notice, like the drawer of a bill of 
exchange. The plaintiffs had a verdict, which, 
in the ensuing term, upon a motion for a new 
trial, was approved of by the court. 

id) Hewitt v. Goodrich, 2 Carr. & P. 468, 
(Chit. j. 1315); Tassel i\ Lewis, 2 Ld. Raym. 
744, (Chit. j. 192); Kellock r. Robinson, 2 
gtra, 745, (Cbit. j. 264); Set. Ca. 147, 8. C.; 


Bui. N. P. 278; Hull t>. Pitfield, I WUs. 48, 
(Chit. j. 306). 

(e) Gould v. Robson, 8 East, 580, (Chit j. 
735); ante $ 409, note (w); Walwyn v. St 
Quintin, 1 Bos. & Pul. 652; 2 Esp. 515, (Cb. 
j. 678); Bui. Ni. Pri. 271, 278, 275; Mar. 86. 

if) Ayrey v. Davenport, 2 New Rep. 474, 
(Cbit. j. 736); Ex parte Gifford, 6 Ves. 805. 
But see the observations of the court upon the 
latter case in Nicholson v. Revill, 4 Ad. & El. 
675, 683; 6 N. & M. 192, S. C. 

ig) Vlicholson r. Revill, 6 Nev & M. 192; 
4 Ad. & El. 675; 1 Har. & W. 756, S. C. 

(h) Mar. 68, 85, 86. 

(t) Smith v. Knox, 3 Esp. Rep. 46, (Chit 
j. 617); and observation m English «. Darley, 
2 Bos. & Pul. 62, (Chit. j. 620); anti , 408, 
note (m). When time given to a party who is 
both first and last indorser will discharge an in- 
termediate indorser. Hall v . Cole, 4 Ad. & El. 
577 ; ante , 409, note (p). 

(Ar) Claridge r. Dalton, 4 Manle & S. 282, 
(Chit j. 984); Hayling v. Mullhall, 2 Bla. R. 
1286; English v. Darley, 2 Bos. & Pol. 61, 
(Chit. j. 620); Smith t>. Knox, 8 Esp. Rep. 47, 
(Chit i. 617); Nadin v. Battie, 6 East, 147; 
1 Smith, 862, 8. C. ; and see Ex parts Barclay, 
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dorser after having let a subsequent indorser, whom he had taken in execu- 1L or 
tion, out of gaol, on a letter of license, without payiug the debt(/). And it ^J®«at. 
has been decided, that the holder of an accommodation note, who has re- 7thly, 
ceived a composition from, and who has covenanted not to sue the payee for Conse- 
whose accommodation the note was # made, may, notwithstanding, sue the 
maker, though on payment of it, he, the maker, will have a right of action Time to or 
against the payee (m); and if the holder release to the payee all claims in re- R*k**ing 
spect of the note, not knowing that the maker is a surety only, this will not ^^ eptor ’ 
discharge the latter(n); and although at the time of executing the release the jf *419] 
holder knows the bill or note to have been made for the accommodation of L 
the payee, this will not discharge the acceptor or maker, provided he did 
not know it at the time of the indorsement (0 ) . The giving time to an ac- 
ceptor will not discharge the drawer if the acceptance was to accommodate 
the drawer, and be ought to have provided for it(p). And it has long been 
settled, that if the holder of an accommodation bill receive a part from the 
drawer, and take a promise from him upon the back of the bill for the pay- 
ment of the residue, at an enlarged time, such act will not discharge the ac- 
ceptor^). And though in one case it was held, that if the indorsee of a bill 
of exchange, having notice that it was accepted without consideration, re- 
ceive part-payment from the drawer, and give him time to pay the residue. 


7 Vea. 597, (Chit j. 656) ; Bay!. 6th edit 254; 
8elw. 9th edit. S65. 

Clartdge v. Dalton, 4 Maule & S. 232, 233, 
(Chit j. 934). Per Bnyley, J. “ If the hold- 
er gave time to the payee, he cannot call on the 
indorsers; bat this rule does not apply to a par- 
ty lower down on the bill, at if the fifth indorsee 
were to give time to the lust indorser for six 
months, proposing in the meanwhile to endcav- 
oar to get payment from the indorsers lower 
down on the bill: this might well be done.** 

Hayliog v. Mullhall, 2 Bla. Rep 1235, (Ch. 
j. 400). bill was indorsed byjSheridan to 
Boon, and by him to the plaintiff: he aoed 
Boon, and took him in execution, but discharg- 
ed him upon a letter of license. He then sued 
Sheridan, for whom the defendant became bail; 
and upon an action against the defendant, he 
contended, that the debt Was satisfied by the 
imprisonment of Boon, but the court was 
clear it was not, and Mullhall was oblig- 
ed to pay the money. See the observations on 
the error in the marginal analysis of this ra«e t 
In English r. Darley, 2 Bos. & Pul. 62, (Chit, 
j- 620); ante , 408, note (m). 

(/) Hayling r. Mullhall, 2 Bla Rep. 1235; 
rupra, note (A). And see decisions as to re- 
ducing and expunging proof in case of bank- 
rnptcy.posf, Port II. Ch. VIII. s. iv. 

(m) Mallet r. Thompson, 6 Esp. R. 179, 
(Chit. j. 702); and see Maltby t*. Carstairs, 7 
Bar. & C. 735; 1 Man. & R. 549, (Chit. j. 
1373). 

(n) Carstairs v . Rollcston, 5 Taunt. 55!; 1 
Marsh. 207, (Chic j. 909). To an action bv 
the indorsees of a promissory note against the 
maker, the defendant pleaded that be made the 
note as surety only for the payee, and that the 
plaintiffs had released the payee from all claims 
in respect of the said note, without alleging that 
the plaintiffs had notice of the want of conside- 
ration between the defendant and payee. Held, 


that the release did not operate as an extinguish- 
ment of the consideration which the plaintifi 
had given to the payee for the note, so as to 
make it a note without consideration between 
themselves and the defendant, and, therefore, 
that the plea was bad on general demurrer. 
Gibbs, C. 1. ** This case has been argued on 
the only ground on which it could be supported 
for a moment, and ingenuity has furnished an 
argument which I had not discovered. The 
objeef of the defendant was to accommodate the 
payee, and I admit that the payee could not 
have susd the maker of the note, nor could an 
indorsee have done so, unless he had given con- 
sideration for it. But it is insisted, that the re- 
lease which has been given by the bankrupts, 
who were indorsees to the original payee, ope- 
rates as an extinguishment of the consideration 
which they gave for it, and therefore puts them 
in the condition of indorsees without considera- 
tion. I am no! of that opinion; the indorsement 
was for a vuluable consideration, and the in- 
dorsees had the security of the defendant os 
maker of the note for their d«*ht , and though 
they released the original payee, they still retain 
th»*ir remedy against the maker. Whatexer 
might have been the case if the bankrupts had 
had notice that the instrument was given origi- 
nally without consideration, ns to which I givn 
no opinion, I am decided, that ns the matter 
now stands, the plaintiffs’ right of action remains 
against the defendant.” The rest of the court 
concurred in the opinion of the C. J. Judgment 
for the plaintiffs. 

(o) Harrison r. Oourtauld, 3 B. : Ad. 36; 
an/c, 315, 316, note(y). 

( p ) Collet v. llaigh, 3 Campb. 281, (Chit. j. 
877); ante, 417, note (2). 

(7) Ellis v. Galindo, cited in Dingwall v. 
Dunster, Dough 250, (Chit. j. 403, 427); and 
see Rolfe t\ Wvatt, 5 C. & P. 181. See also 
ante, 315, 316/ 
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II. Of be thereby discharges the acceptor(r); yet in subsequent cases a different 
Payment, doctrine has been established^). Entering into an Agreement of composi- 
7 thly f tion ^ le drawer, without any clause as to delivering up securities , and 
Con»e- without extinguishing the original debt, does not preclude the holder from 
quences of 
giving 

Time to or ( r ) g ee Lnxton r. Peat, 2 Campb. 183, (Cli. ante , 416, note(r); and Nichols r. Norris,3B. 
Releasing j t 77;?). X5ut the doctrine in that case seems to Ad. 41; inf ra, note (w) Indorsee against nc- 
Acceptor, have been disputed by Gibb*, J. in the case of ceptor. When the bill became doe it was duly 

& c * Kerrison r. Cooke, 3 Campb. 362, (Chit. j. presented for payment, and refused; and the 

[ *420 J 835), who d enied any distinction between un plainlitl' was then informed that it was an accom- 
acceptor in the ordinary course of business, and inodation bill, and that defendant had no effects 
an accommodation acceptor. And Lord Eldon of the drawer. The plaintiff received from the 
(in 11 Ves. 411) also objected to any suchdis- drawer Go/., in part discharge of the bill, and af- 
tinction; and in the case of Anderson 0 . Cleve- terwards, without the concurrence of the accept- 
land, 13 East, 430, notes, (Chit. j. 400), Lord or, took a cognovit from the drawer, payable by 
Mansfield seems to have been of opinion, that a instalments; nnd it waa held that this did not 

neglect to call upon the acceptor affords no de- discharge the acceptor. Per Lord Mansfield, C. 

fence, say ing that the maker of a note, and the J. “ No doubt if the defendant can succeed in es- 
acceptor of a bill remain liable; the acceptance tablishing the principle, that we must so subvert 
is proof of the acceptor’s having effects in hand, nnd pervert the situation of the parties, ns to 
and he ought never to part with them, unless he make the acceptor merely a surety , and the draw- 
is sure that the bill has been paid by the draw- er the principal, the consequence contended for 
er. And see Dingwall r. Dunster, Dougl. 235, must follow. The case of Laxton v Peat certain- 
247, (Chit. j. 401); Mallet r. Thompson, 5 ly is tbs first in which it was ever supposed that 
Esp. Rep 178, (Chit, j 702). In the Trent the acceptor of a bill of exchange was not the first 
Navigation Company r. Harley, 10 East, 34, person nnd (he last person compellable to pay 
the court considered tint the neglect of the ob- that hill to the holder of it, and that any thing 
ligee of a bond to compel the principal to nc- could discharge the acceptor except pnymentor 
count did not release the surety from his liabil- a release; and I never before knew there was 
ity. any difference between an ncceptance given for 

(a) Kerrison r. Cooke, 3 Campb. 362, (Chit, nn accommodation and an acceptance for value, 
j. 885); Ragget r. Axmoro, 4 Taunt. 730, When I first saw that cose in Campbell, I was 
(Chit. j. SSI); Fentum r. Pocock, 5 Taunt, in the same state as Mr Justice Gibbs, and' 
192; 1 Marsh. 14, (Chit. j. 89(5 ) ; Car-stairs r. doubted a great deal whether it could be law. 
Rolleston, 5 Taunt. 551; 1 Marsh. 507, (Chit. The case of Collet v. Haigh must be consid- 
j. 909); Mallet t\ Thompson, 5 Esp. Rep. 178, ered not ns a separate decision, hut as resting 
(Chit j. 702) ; Rolfe v . VVyatt, 5 C & P. 181 ; on the authority of the former. It is utterly im- 
Harrison r. Courtauld, 3 B. & Ad. 36; Nichols possible for any judge, whatever his learning 
V. Norris, ib. 41. nnd abilities may be, to decide at once rightly 

Kerrison t*. Cooke, 3 Campb. 362, (Chit. j. upon every point that comes before him at Nisi 
835). Indorsee against acceptor. The plain- Prius; and whoever looks through Campbell’s 
tiff, after notice that the bill was accepted for Reports will be greatly surprised to see, among 
the accommodation of the drawer, gave time to such nn immense number of questions, many 
the drawer without concurrence of the defend- of them of the most important kind, which 
ant, and yet it was held the plaintiff was enti- came before that noble and learned judge, not 
tied to recover. Per Gibbs, J. admitting Lax- that there are mistakes, but that ha is, in by far 
ton v. Peat to be law, of which grave doubts the most of the causes, so wonderfully right, be- 
have been entertained, the present case may be yond the proportion of any other judges. But 
distinguished from it. Lord Ellenborough’s de- in this case wo think that we are bound to de- 
cision there proceeded upon the ground tint the for from hirn, and to hold thnt it is impossible 
drawer, according to the understanding of the for us to consider the acceptor of on accoinmo- 
different parties to the bill, was considered as dation bill in the light of the surety for the pay- 

f jrimarily liable, and was in the first instance ment of the drawer, and that we cannot tbere- 
ooked to for payment. But here payment is fore say that he is discharged by the indulgence 
demanded of the acceptor when the bill beromes shewn to the drawer: certainly the paving re- 
due, and he then promises to pay it. This shews spect to accommodation bills is not what one 
that ho was held liable, as in the common case would wish to do, seeing the mischiefs arising 
of the acceptor of a bill of exchange, and 1 am from them. One might find hero n very im- 
of opinion that he was not discharged by time portnnt distinction between this case and the 
given, under these circumstances, to the drawer, case decided by Lord Ellenborough, namely, 

I am sorry the term 44 accommodation bill” ever thnt here the person taking the bill did not, at 
found its way into the law, or that parties were the time when he look it, know that it was nn 
allowed to get rid of the obligations they profess accommodation bill, and that if he did not then 
to contract, by putting their names to negotiable know it, what does it signify what came to his 
securities. knowledge afterwards, if he took the bill for a 

Fentum v. Pocock, 5 Taunt. 192; 1 Marsh, valuable consideration; but it is bettor not to 
607, (Chit, j 896); cited and approved of in rest this case upon that foundation; for as it ap- 
The Bank of Ireland c. Beresford, 6 Dow’s Rep. pears to me, if the holder had known in ths 
238; Price r. Edmunds, 10 Bar. & Crea. 664; clearest manner at the time of his taking the 
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recovering from the acceptor, and retaining the money so recovered (t); and n. Of 
still less is the acceptor discharged where by the composition deed it is ex- 
prmly stipulated that the creditors shall not thereby be prevented from suing 
on any securities they hold(u). We have seen, however, that the acceptor 
of an accommodation # bill may be discharged by the holders, who are bank- [ *421 ] 
ers of the drawer, receiving more than sufficient to cover it (x). 

If the acceptor of a bill, or maker of a note, have become a bankrupt 9 the Of pron- 
holder may, without the assent of the other parties, prove the bill under the ^ 0 “^ detp 
commission, and receive dividends, and will not thereby discharge the other Mission or 
parries to the bill from their respective liabilities to him, if he have given regular against an 
notice of non-pay rnent (y) (1). So the circumstance of one of the parties to 
a bill having been charged in execution, and discharged as an insolvent debt- an<J 0 f* 
or does not preclude the holder from proceeding against the other par- compound - 

ties(z). the f A Vilh 

But if the holder of a bill compound with the acceptor or other party, ce p l0 ^~ 
without the assent of the drawer or other subsequent parlies, he thereby re- 
leases them from their liabilities, if they had effects in the hands of the ac- 
ceptor or prior indorser; for there is a material distinction between taking a 
sum of money in part satisfaction of a debt, as in the case of a dividend by 
compulsion of law under a commission of bankruptcy, or discharge under 

bill, that it was merely on accommodation hill, tion, in the proviso which reserves a power of 
it would make no manner of difference; for he enforcing the securities at any time.** See Ex 
who accepts a bill, whether for value or to parte Glendiening, 1 Duck, 517, as to the effect 
serve a friend, makes himself in all events Iki- of a special reservation of securities, 
hie as the acceptor, and nothing enn discharge (x) Ante, 404, note (x). 

him but payment or a release. The case be- (y) See observations in English v. Darloy, 

fore Gibbs, J. has shaken this decision in Lax- ante , 408, note (/a); Ex purte Wilson, 11 Vea. 
ton v. Peat, and we think rightly; the case cit- 412, (Chit. j. 720); Stock v. Mawson, 1 Boa. 
ed, English r. Barley, is not applicable, where & Pul. 28f>; see Langdule e. Parry, 2D. & R. 
the giving time to an acceptor was held to he a 337. A surety for a bankrupt is not discharged 
discharge of an indorser, who stands only in by the creditor’s signing the bankrupt's cerlifi- 
the situation of a surety for the first. The rule cate, even after notice from the surety not to do 
therefore which has been obtained for setting so. Browne v. Carr, 7 Bing. 503; 1 M & P. 
aside the verdict, and entering a nonsuit, must 497, S* C. 

be discharged.” (z) Macdonald r. Bovington, 4 T. R. 825, 

(f) Thomas r. Courtney, 1 B. & Aid. I, (Chit, j 497). A bill drawn by Macdonald 
(Chit. j. 998); ante , 412, n. (k)\ Mattley n. on Bovington was indorsed to Thompsoo, who 
Carstairs, 7 B. & C. 735; 1 Man. & Ry. 649, charged Bovington in execution on it. Boving- 
8. C. ton was discharged as an insolvent, then Thoinp- 

(u) Nichols v. Norris, 8 B. & Ad. 41. A. son sued Macdonald, and recovered. Macdo- 
gaven promissory note payable to B. (for which nald paid the bill, sued Bovington, and charged 
A. had received no consideration), as a securi- him in execution, and on a rule nisi to discharge 
ty for goods to he sold to B. on credit; and B. him and cause shewn, it was urged that Bov- 
indorsed the note over to the creditors. B. nf- ington had satisfied the bill by being charged 
terwards executed a deed of composition with in execution at the suit of Thompson. Sed per 
the creditors, by which he undertook to piy his Lord Kenyoo, “ nothing can be clearer than 
debt to them by instalments, and it was stipu- that he has not; it was u mere formal sal is fue- 
ls ted that they should not be prevented by that tion ns to Thompson, not like actual payment, 
arrangement from suing on any securities which and when Macdonald was obliged to pay the 
they held, and that on any default in paying the bill, a new cause of action arose against the de- 
instalments the deed should be void: held, (hat fendant by the payment, without regard to what 
the delay granted to B. by this agreement did passed in the former action.** And per Buller, 
not discharge A ; et per Parke, J. ib. 42, “ I J. “the consequence would be, that because 
sm of opinion that Fentum «?. Pocock, (5 Taunt, the drawer was obliged to pay the holdet, the 
195) is sound law, and that the present case acceptor would be discharged without paying 
fails within its authority ; independently of either.** Rule discharged, 
which, there is an answer to the present ohjec- 


(1) So it has been held in New York, that the proceeding under a commission of bankruptcy 
in London, against the acceptor, was no discharge of the indorser of a bill drawn here. Kenwor- 
thy o. Hopkins, 1 John. Cee. 107. 
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the insolvent act, and the voluntarily taking a sum in satisfaction of such 
debt, where the party has an option to refuse less than the whole, but com- 
pounds with the acceptor, and thereby releases and deprives all other parties 
to the bill of the right of resorting to him (a). And it seems questionable 
whether, if the holder had the consent of the other parties that he might ac- 
cept the composition and bold them liable, without resorting to the principal 
debtor, *he would not still be deprived of his remedy against them, if the 
composition operated as a release of the debt, inasmuch as it would be a 
fraud on the other creditors, who had supposed they had contracted with 
each other on equal term s(6). Though the agent of the holder by mistake 
signed a composition deed in favour of the acceptor, thinking that the pro- 
ceedings were a bankruptcy, yet it was decided that the drawer was dis- 
charged (c). And where the indorser of a bill of exchange becomes bank- 


(<*) Ex parte Wilson, 11 Ves. 410, (Chit j. 
720) ; post, 422, nolo (c) ; Cooke’s Bank. Law, 
168; Cullen, 158, 159, and cases there cited ; 
Ex parte Smith, S Bro, C. C. 1; Lewis r. 
Jones, 8 Bar. & Cres. 556; 6 Dow. & By. 
667, (Chit j. 1265). See observations in En- 
glish v. Darley, ante , 408, note (m), and post. 
Part II. Ch. VIII Bankruptcy; 1 Mont. 546. 
Quart, as to the effect of a composition be- 
tween the creditor and a surety in discharging 
a co-surety, Nicholson v. Revill, 6 Nev. & M. 
192; S. C. 4 Ad. & El. 675; l liar. & W. 
756. 

Ex parte Smith, 8 Bro. C. C. I, (Chit. j. 457). 
Lewis and Potter indorsed certain bills and notes 
to Esdaile, and between bankrupt. Esdaile 
proved the amount of the bills and notes nnder 
their commission, and afterwards received a 
composition from the acceptors of the bills, and 
the makers of the notes, and gave them a full 
discharge without the knowledge of the as- 
signees of Lewis and Potter. On petition by 
the assignees to have the debt in respect of the 
bills ana notes expunged, the Chancellor held, 
that by discharging the acceptors and makers 
without the consent of the indorser, the latter 
was discharged also. To the same effect is the 
case of Ex parte Wilson, 11 Ves. 410. See 
also Smith v. Knox, 3 Esp. Rep. 46, (Chit. j. 
617). 

In a case where an action was brought by 
several pattners, as indorsees of a promissory 
note against the defendant as indorser, and it 
appeared in evidence that one of the partners 
had discharged a prior indorser by a deed of 
composition, it was holden, that such deed op- 
erated as a release to the defendant. Ellison 
and others r. Dezell, Bristol Summer Assizes, 
1811, Selw. 9th edit. 365. 

( b ) See per Liltlednle, J. in Lewis t*. Jones, 
4 Bar. & Cres. 5t)6, 514; 6 Dow. & Ry. 567, 
(Chit. j. 1265). 

(c) Ex parte Wilson, 11 Ves. 410, (Chit j. 
720). In July, 1799, A. P. Pourtnles and 
A. G- Pourtales drew two bills of exchange 
upon Claessen, Kieckhoefer, and Co. of Ham- 
burgh, at three months after date, for 350/. and 
250/. payable to the order of the petitioner, for 
a valuable consideration. The bills were ac- 
cepted; but before they were due, the accept- 
ors stopped payment, and the bills were return- 
ed protested. The drawers aflerwards became 
bankrupt. The petitioner's proof in respect of 


the bills was objected to, until be should have 
had recourse to the estate of the acceptors, and 
have received such dividend aa should be par- 
able from their estate. The petitioner sent tne 
bills to his agent at Hamburgh for that purpose, 
who received a dividend from the estate of the 
acceptors, and was afterwards admitted to prove 
the residue of his debt under the commission 
against the drawers: but before any dividend 
was received under that proof, it appeared that 
no proceeding in nature of a commission of 
bankruptcy had issued against the acceptors, 
but their affairs were settled by a deed of com- 
position, which the petitioner’s agent bad signed 
npon receiving the dividend, in full discharge of 
the eatate of the acceptors. The petition pray- 
ed that the dividends under the commission 
should be paid to the petitioner. It was ad- 
mitted there was no fraud: but the deed of 
composition was signed, and the dividend re- 
ceived by his agent without inquiry. The pe- 
tition stated, that the assignees and the solicitor 
under the commission pressed the petitioner to 
apply and receive what might be obtained from 
the estate of the acceptors, representing, that 
he should prove for the residue; but upon the 
Affidavits there was no special undertaking; and 
the transaction appeared to originate in a mis- 
take of all parties; supposing the proceeding at 
Hamburgh was in the nature of bankruptcy. 
The Lord Chancellor, ** The law is not disput- 
ed : it was very well settled by Lord Thurlow, 
npon great deliberation, that, if a person, hav- 
ing security of drawer and acceptor, with ef- 
fects (a distinction much to be regretted, hav- 
ing given very mischievous authenticity to ac- 
corninodntion paper) gives the acceptor lime, 
and much more if the holder fally discharges 
the acceptor by composition, the holder can no 
longer make a demand upon the drawer, whe- 
ther solvent or not; for this reason, that if the 
drawer could come upon the acceptor afler- 
wards, the acceptor does not receive any bene- 
fit by the composition. The nature of the con- 
tract must therefore be, that the holder shall so 
deal with the bill, that no third person shall 
come upon tho acceptor in consequence of bit 
act. I remember Lord Thurlow said he had 
consulted the judge.s upon that case. The de- 
cision is therefore of very high authority. 
I^ord Rosslyo was struck with this considera- 
tion, that if the bolder did all he could substan- 
tially do for tho benefit of the periods whost 
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rupt, and the holder proves the amount of the bill under his commission, and 
afterwards compounds with and discharges the acceptor without the consent 
of the assignees of the indorser, he thereby also discharges the indorser’s es- 
tates, and the proof of his debt must *bc expunged(d). If the composition 
deed operates as a release and extinguishment of the original claim , the hold- 
er has no remedy against any of the parties to the bill (e) . But we have 
seen that the compounding with or releasing a dratrer would not discharge 
an acceptor, although he had accepted for the accommodation of the drawer, 
unless so expressly stipulated (/). 

On payment of the amount of a bill or note, it has been considered doubt- 
ful whether a person paying can insist on a receipt being given(g); but now 
the party, it should seem, is entitled to demand a receipt (A). It is usual 
to give a receipt on the back of a bill, and it has been said, that it is the du- 
ty of bankers to make some memorandum on bills and notes paid by tbem(t). 
Such receipt need not, like other receipts, be stamped(A). Where a part 
is paid, the person paying should take care to have the partial receipt mark- 
ed on the bill, or he may, as is said, be liable to pay the amount again to a 
bond fide indorsee (/). Where an action was brought by the indorser of a 
bill (who had paid it to an indorsee) against the acceptor, he was nonsuited, 
although he produced the bill and protest, because he could not produce a 
receipt for the money paid by him to the indorsee upon the protest, accord- 
ing to the custom of merchants; though Holt, C. J. seemed to be of opinion, 
that if the plaintiff could have proved payment by any evidence, it would 
have been sufficient(m)(l). However, a receipt is an admission only, and 

name! were upon the bill, that waa all that common mistake, under the apprehension of 
coaid be expected, and held that ho ahould, if all, that it was a bankruptcy; but, that being 
be really acted for the benefit of the other par- misapprehension, the consequence from not 
ties by taking a com position from the acceptor, knowing what the act waa, must fall upon tbe 
go on against the drawer. Bat tbe misfortune person who did the act, who therefore having, 
of that is, that the other parties have a right by by himself or his agent, accepted a composition 
law to consider what is for their benefit, and in full of tbe whole demand, is unfortunately, 
are tbe judges of that; and that has been carried but effectually, under circumstances, that ex- 
so far, that tbe actual bankruptcy of the ac- elude any demand by him against the drawer's 
ceptordoes not dispense with the necessity of estate." 

notice to the drawer. That being the law, I ( d ) Ex parte Smith, 3 Bro. C. C. 1, (Chit, 
felt a wish to find that part of the petition sue- j. 457); ante, 421, note (a); Cooke's Bank, 
tained, which represents, that the assignees and Law, 168, 169; Cullen, 158, 159; 1 Mont, 
the solicitor pressed the petitioner to get what 546; and Ex parte Wilaon, II Vet. 410; ante, 
benefit he could in the affairs at Hamburgh, in- 422, note (e). 

timating that he shoald afterwards prove under (e) Lewis v. Jones, 4 Bar. & Cres. 607 ; 6 
the commission. But the affidavits amount only B & R. 667, (Chit. j. 1265); Ex parte Hall, 
to this, that tbe assignees and tha solicitor, heK 1 Boa. Rep. 171 ; poet, Part II. Ch. VHI. a. ir. 
ing persuaded that there was a bankruptcy at Bankruptcy — What Bit It proveable. 

Hamburgh, and a dividend actually set apart, ( f) Ante, 418, 419; M&ltby r. Carstairs, 7 
so that in bankruptcy it was to be considered as B. « C. 736; 1 Man. & R y. 649, S. C. 
received in diminution of the proof, do make ( g ) Cole v. Blake, Peake N. P. 179, 180; 
that representation; and that tbe petitioner see Green e. Croft, 2 Hen Bla. 80 to 82. 

•ball receive dividends under that bankruptcy, (A) 48 Geo. 8, c. 126, a. 6. 

before he comes to prove under the comm isson (») Burbridge v. Manners, 8 Campb. 193, 

in this country, and tbe futare dividends after (Chit j. 866). 

proof. The petitioner accordingly sent to his (A) 44 Geo. 3, c. 98, Sched. A.; 28 Geo. 3, 
•gent at Hamburgh, not inquiring whether the c. 49, a. 4 and 7. See the exemptions in 66 
proceedings there was a bankruptcy or a com- Geo. 8, c. 184, Sc bed. part 1, tit Receipts; 
position, and tbe agent signed tbe deed of com- ante. 111. 

position, which, in respect of payments under (/) Cooper t. Davies, 1 Esp. R. 468, <ht. 
it, actually discharges the acceptor. The queo- j. 648). 

tion whether the petitioner was by fraud drawn . (m) Mendes r. Carrorooo, Ld. Raym. 742, 

in, or required to sign tbe deed of composition (Chit j. 216). 
is a more question of fact. Tbe whale waa a 


(l) See posit 921 (44). 
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the general rule is, that an admission, though evidence agamst the person who 
made it and those claiming under him, is not conclusive evidence except as 
to the person who may have been induced by it to alter his condition (n): 
a receipt may, therefore, be contradicted or explained; and there is no 
case in which a receipt upon a negotiable instrument has been considered to 
be an exception to the general rule; on the contrary Lord Kenyon, in the 
case of Scholey v. Walsby(o), was of opinion, that a receipt on the back of 
a bill might be explained by parol evidence, and shewn to be a receipt from 
the drawer , and not from the acceptor. Accordingly, where a bill of ex- 
change was drawn by A. on B. and indorsed to C., and the bill was not sat- 
isfied when due, but part payments were afterwards made by the drawer and 
acceptor, and two years after it had become due, D. paid the balance to C., 
the holder, and the latter indorsed the bill, and wrote a receipt on it in gen- 
eral terms; it was held, that such receipt was not conclusive evidence that 
the bill had been satisfied either by the acceptor or drawer, but that parol 
testimony was admissible to explain it; and it appearing thereby that D. paid 
the balance, not on the account of the acceptor or drawer, but in order to 
acquire an interest in the bill as purchaser, it might be indorsed by D. after 
it became due, so as to give the indorsee all the rights which C., the holder, 
had before the indorsement, and *such indorsee might recover from the 
drawer the balance unpaid by him(p). So, in a very recent case (9), where 
a receipt had been given by one partner in the name of the firm, but without 
the knowledge of the other partners, such receipt was held not to be conclu- 
sive evidence against the firm in an action brought by them to recover the 
balance due upon a bill of exchange. But inasmuch as a general receipt on 
the back of a bill of exchange is primd facie evidence of its having been 
paid by the acceptor (r) (1), it would perhaps be advisable, in all cases when 
payment is made by a drawer or indorser, for the holder to state in the re- 
ceipt by whom it was paid. It has however been held, that the mere pro- 
duction of a bill of exchange from the custody of the acceptor is not prtmd 
facie evidence of his having paid it, without proof that it was once in circu- 
lation after it had been accepted(2); nor is payment to be presumed from a 
receipt indorsed on the bill, unless such receipt is shewn to be in the hand- 
writing of a person entitled to demand payment(s) (3). Though in another 


(n) Stmnton v. Rastal, 2 T. R. 366; Wyatt 
v . Marquis of Hertford, 3 East, 147; Herne r. 
Rogers, 9 B. & C. 686. 

( 0 ) Peake’s Rep. 24, 26. 

(p) Graves v. Key, 3 Bar. & Adol. 813. 

( q ) Farrar v. Huchinson, 1 Perry & Dav. 
437; overruling Alner v. George, 1 Camp. 392; 
and see Benson r. Bennett, id. note; Scaifo v. 
Jackson, 3 B. & C. 421 ; 6 D. & R. 290, S. C. 

(r) Scholey v. Wnlsby, Peake R. 26, (Chit. 


j. 469); but sec Pfiel v. Van Battenberg, 2 
Campb. 439, (Ch. j. 797); infra , next note. 

(a) Pfiel I?, Van Battenburg, 2 Cnmpb. 439, 
(Chit. j. 797). See this case more fully, post, 
Part 11. Ch. V. a. i. Evidence — Proof of 
Plaintiff's interest , fyc. The delivery of a 
check to the payee operates as payment until 
dishonoured; Pierce v. Davis, 1 Mood. & Rob. 
365; ante, 173, note (u). 


(1) The possession of a joint note by one of the drawers, with a receipt of payment by the 
holder or possessor, indorsed on it by the person entitled to receive it, is prima facie evidence 
ef the liability of the other drawer to refund one half of the note. Ingrurn r. Croft, 7 Louisiana 
Rep. 32. 

(2) •{ But if it is proved that it has been put in circulation by the drawer, the possession of the 
draft by the accommodation acceptor is sufficient to enable him to recover. Wilkinsoo v. Phelps, 
16 Louis. Rep. 304; Baring u. Clark, 19 Pick. 220. 

(3) It has been held in Pennsylvania that the mere production of the bill and protest without 
a receipt of the money, is not sufficient evidence in an action by the indorser against the accept- 
or, that the indorser has paid the same to a subsequent indorsee. Gorgerat v. M’Carty, 9 Dell., 
Rep. 144, S. C. 1 Yates’ Rep. 94. And the mere possession of a note by an indorsee, who 
bad indorsed it to another person, is not sufficient evidence of bis right of action against a prior 
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case(f) it was held, that payment of money might be proved by the lender n. Of 
producing a check drawn by him upon his banker, in favour of the borrow- Payment, 
er, and indorsed by the latter, although without such indorsement it would 8th!y f or 
not be evidence(u). And where an unstamped promissory note was indors- ***? R *~ 
ed with a receipt for interest, Lord Ellenborough, C. J. is reported to have 
left it to the jury, that though they could not consider the note, containing 
this endorsement, as read in evidence, for want of a stamp, yet the receipt 
might be read as evidence for them to consider whether a principal sum of 
money was not thereby admitted to be due from the defendant to the plain- 
tiff, yielding an interest equivalent to the sum which the indorsement pur- 
ported, without any reference to the note itself(x). We have seen, that a 
deed reciting the actual payment of money, is conclusive at law against the 
recovery of such money; but not so where from the whole tenor of the deed 
it shews no such payment was madefy). 

Indorsements of partial payments made by the holder himself might, be- 
fore the 9 Geo. 4, c. 14, s. 3, in some cases, be sufiirient to take the case 
out of the Statute of Limitations. On this point Lord Ellenborough observ- 
ed, u I have been at a loss to see the principle on which these receipts in 
the hand-writing of the creditor have sometimes been admitted as evidence 
against the debtor, and I am of opinion they cannot properly be admitted, 
unless they are proved to have been written at a time when the effect of 
them was clearly in contradiction to the writer's intcrest(r). But this has 
been altered by the above statute(a). 

It has been considered, with analogy to the presumption of payment of a 
bond after twenty years have elapsed, that a note payable on demand, and 
dated upwards of twenty years before the commencement of # the action, [ # 425 ] 
may be presumed to have been paid (6). But in an action by the payee of 
a bill of exchange, accepted by the defendant for a valuable consideration, 
evidence that the plaintiff has been discharged as an insolvent debtor since 

(0 Egg v. Barnett, 3 Eip R. 196. (Chit. j. (y) Ante, 314, notes (A'). (/)• 

626). ^t) Rose r. Bryant, 2 Campb. 523. 

(t*) Aobert v. Walsh, 4 Taunt. 293; Gow, (a) 9 Geo. 4, c. 14, a. 3, poet, Part II. Oh. 

N. P. C. IS, (Chit. j. 860); ante , 400, n. (y). IV. Vefencee and Pleae. 

(x) Manley r. Peel, 6 Esp. Rep. 121, ted ( b ) Outfield r. Creed, 6 Eap. Rep. 62, 

ft tare. (Chit. j. 684); Tidd, 9th edit. 19. 


iodorser, without a re-assignment or receipt from the last indorsee. Welch r. Undo, 7 Crouch, 
769. 

An intermediate indorser of a note may aue a previous indorser without showing actual pay- 
ment by such intermediate indorser, to any subsequent indorsee, by a receipt, and without show- 
ing an indorsement hack to anch intermediate indorser. Possession of ihe note is, prima facie , 
sufficient evidence of payment. Norris r. Badger, 6 Cowen, 449. Elsworlh t>. Brewer, 11 
Pick. Rep. 816. ^ If a person who endorses a bill to another, for value or collection, shall again 
come into the possession of it, he shall be regarded, unless the contrary appear in evidence, as 
the bona fide bolder of the bill, and entitled to recover; although there may be upon it his own 
or s subsequent endorsement, which be may strike from the bill or not at his pleasure. Warren 
v. Gilman, 16 Maine Rep. 70; Green v. Jackson, id. 136; Mouramr. Pevnl, 12 Lout*. Rep. 93; 
Freeland v. Hodge, id. 177. Bond v. Storm, IS Conn. 412. Possession of a note endorsed m 
blank is prima evidence of property in the plaintiff, sufficient to throw the burthen of proof on the 
defendant Borns r. Haynes, 13 Louis. Rep. 12; Colton r. Union Lank, 16 id. S69; Waring r. 
Crawford, 14 id. 376; Netterville v Stevens, 2 How. Rep. 643; Mullen t>. French, 9 Watts, 96; 
Lord v. Appleton, 16 Maine 270. So where bills of exchange were specially endorsed, and tho 
endorsement still remained oncancelled, and there were no re-endorsements or other evidence of 
any subsequent assignment, it was held , that possession by tho original endorser is prima facie 
evidence that he it the owner of them. Picquet r. Curtis, 1 Sum. 478 But see Hart e. VV in- 
die, 15 Louis. Rep. 266. And the possession, by on indorsee, of a negotiable promissory note or of 
a bill of exchange, is presumptive evidence, not only of the fact that it was thus transferred to him 
upon a good consideration, but also of the fact that it whs thus trail sfr rrccl beforo it was due aud 
dishonoured. Pratt r. Adams, 7 Paige, 616. ^ 

61 
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the bill became due, and has given in a blank schedule, is not enough to shew 
that the* bill has been satisfied (c)(1). v 

Upon payment or satisfaction of a bill or note, the party making such pay- ^ 
ment should take care that the instrument be delivered up to him, or that his 
payment or satisfaction be indorsed, or he may be liable to an action by a 
third person, who was a holder of the bill before it became due, for the re- 
covery of the amount(d)(2). And, therefore, where an indorser delivered 
to the holder another bill, and plaintiff, who was also an indorser, was called 
upon and paid the full amount of the first bill, not knowing of the deposit, it 
was held, that he might sue the depositing indorser for the full amount(e). 
And where there is a competition of evidence upon the question, whetherthe 
security has been satisfied by payment, it has been held, that the possession 
of that security by the claimant ought to turn the scale, and entitle him to a 
verdict (/). And where A. gave an accommodation acceptance to B., 
which B. gave to C., as a security for some acceptances of his, and these 
acceptances, when they became due, were paid by B. out of the produce of 
other acceptances given by C., but A.’s acceptance was not given up, though 
C. was desired not to present it, and A. was informed that it would not be 
presented, it was held, that the original transaction was continued, and A. 
not calling for the delivery of the bill, must be presumed to have allowed it to 
remain as a security in the hands of C. for such of his acceptances as were 
subsequent to those for w.hich it was at first given(g). The cases in which 
the production of the bill or note, in order to entitle a party to demand pay- 
ment, is dispensed with, have already been considered (A). 


9thly, Of The effect of payment may in a great measure be collected from the im- 
mediately preceding paragraphs, and from what has been said with respect to 
mont, and a transfer of a bill of exchange afte*it has been paid(i). If a person, with- 
of Pay- out having a full knowledge of facts , or a reasonable means of ascertaining 
Mistake l ^ em » P a y a bill* which he is under no legal obligation to discharge, and where 
& c . * the person whom he pays has been guilty of lachet, which, had the bill not 

been paid, would, in an action brought upon it, be a sufficient ground of de- 
fence, he may, especially if prejudiced by the laches by having been deprived 
of his remedy against other parties, recover back the money from him, as had 
and received to his use; and this point of law seems to be fully settled by a 
[ *426 ] l ate decision (A). And where a party knowing a check to be post-dated, *and 
1 that the drawers w r ere insolvent, but concealing those facts, presented it for 


(c) Hart v. Newman, 3 Campb. 13, (Chit, 
j. 832). 

( d ) Buzzard v. Flecknoe, 1 Stark. R. 333, 
(Chit. j. 966) ; ante , 394, note (/ ). 

(«) Id. ibid. 

(f) Brornbridge t\ Osborne, 1 Stark. R. 
874, ante , 394, note (/). 

(g) Woodrofle v. Hayne, 1 Car. & P. 600, 
(Chit. j. 1241); and see Attwood v. Crodie, I 
Stark. R. 483, (Chit. j. 979). 

{h) Ante , 268, 394, 395. 

( » ) Ante, 223, 224; see also Hull r. Pitfield, 
1 Wils. 46, (Chit. j. 306); Bacon v. Searlea, 
1 Hen. Bla. 88, (Chit, j 449). 


(k) Milnea v. Duncan, 6 Bar. & C. 671; 9 
D. & R. 731, (Chit. j. 1330). A bill of ex- 
change was drawn in Ireland upon the stamp 
required by law there, and which was less in 
amount than the stamp required for such a 
bill drawn in England, but there was nothing 
on the face of the bill to shew that it had been 
drawn in Ireland. The holder in England 
neglected to present it for payment, and held it 
a month after it was due. The acceptor hav- 
ing become bankrupt, the holder applied for 
payment to the defendant, from whom he had 
received it; the latter refused to pay it, alleging, 
that the holder had made it hia own by hta 


(1) ^ On the subject of presumption of payment of a bill arising from lapse of time, see Hop- 
kirk v. Page, 2 Brock. 20. £ 

(2) When the original payee is in possession of a note, on which his name is indorsed in blank, 
no proof of a re-transfer is necessary to enable the holder to recover. Barbarin t\ Daniels, 7 
Louis. Rep* 479. 
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payment to the plaintiffs, who were the bankers of such drawers, and who, n. Of 
without knowledge of these facts, paid its amount, although they had no funds Payment, 
of the drawers in their hands at the time, but expected some in the course of of 
the day, it was held, that the plaintiffs were entitled to recover it back in an the Effect 
action for mooey had and received(Z). But an indorser who has paid the 
holder of a returned bill in ignorance of his laches, in not giving due notice 0 f p a ’ y _ 
of non-acceptance, cannot sue a prior indorser or the drawer who has been ment* by 
discharged by such laches; for the ignorance of the party so paying, though ^ Ulk$t 
blameless, and which has prevented his availing himself of the laches as a * * 
defence, cannot alter or revive the liability of the prior party who has been 
discharged by the same laches(m). Nor can a party who has knowingly and 
voluntarily paid a bill of exchange which the policy of the law would have 
enabled him to resist the payment of, sue for money had and received to re- 
cover back the amount (n). 

So where a bill purporting to have been accepted by A., payable at the forgtry. 
plaintiffs’ bank, was presented for payment to the plaintiffs on the day when 
it became due, and the latter believing it to be the genuine acceptance of A., 
paid the amount, and on the following day having discovered the acceptance 
to be a forgery , they gave notice of that fact to the defendant, to whom they had 
paid the bill, and required him to return the money, it was held, that the lat- 
ter was entitled to know on the very day when it became due, whether it 
was honoured or dishonoured, and that no notice of the forgery having been 
given on that day, the plamtids, who had paid the money, were not entitled to 
recover it back(o). And where A. drew a bill on B. in the country, making it 
# payablc at the house of C. in London , without authority from C., and B. [ *427 ] 

laches. The holder then threatened to sue him, gery was given on the very day when payment 
alleging that the bill was void, on the ground was made, and no as to euable the defendant 
that it was drawn on an improper stamp, (in to send notice of the dishonour to the prior par- 
wbich case we have seen the laches would ties on that day. In this case wo give no opin- 
bavebeen no answer). The indorser inspected ion upon the point whether the plaintiffs would 
the hill, and finding that the stamp was not have been entitled to recover, if notice of the 
that required for a bill of the same amount forgery had been given to the defendants on Me 
drawn in England, bat ignorant of the fact that very day on which the bill was paid, so as to 
it bad been drawn in Ireland, paid the amount enable the defendants on that day to have sent 
to the holder; and it was held, that this was notice to the other parties on the bill. But we 
money paid in ignorance of the fact, and there are all of opinion, that the holder of a bill is on- 
being no laches imputable to the party who titled to know on the day when it becomesdue, 
paid the money in not making dim inquiries, he whether it is an honoured or dishonoured bill, 
might recover it back in an action for money and that if he receive the money, and is suffer- 
had and received. See the judgment of Bay- ed to retain it during the whole of that day, 
ley, J. the parties who paid it cannot recover it back. 

(7) Martin r. Morgan, 3 Moore, (535; Gow, The holder, indeed, is not bound by law (if the 
128; 1 Bro & B. 289, (Chit. j. 1065). bill he dishonoured by the acceptor) to take 

( m ) Roscoe v. Hardy, 12 East, 434; 2 any steps against the other parties to the hill till 
Campb. 458, (Chit. j. 801); Turner t\ Leach, the day after it is dishonoured; hut he is enti- 
4 B. & Aid. 454, (Chit. j. 110S), S. P.; ante, tied to do so if he thinks tit, and the parties 
391, note (0- When such Inches no defence who pay the hill ought not by their negligence 
as betweeu principal and agent in action found- to deprive the holder of any right or privilege, 
ed upon an implied indemnity , Huntley v If we were to hold that the plaintiffs were en- 
Sandereon, 1 C. & M. 467; 3 Tyrvv. 46:», S. titled to recover, it would he in effect saying 
C.; ante , 331, note(s), 343, note (e). that the plaintiffs might deprive the holder of u 

in) Wilson r. Ruy, 2 Perry & Dav. 253; hill of his right to t ike steps against the parties 
ante , 86, note(fr). to the bill on the day when it becomes duo.’* 

(o) Cocks and others v. Mastcrmnn and Judgment for the defendants. See the reasons 
others, 9 B. & C. 902; Dans. & Lloyd R. 329, and decisions, pod, 430, 431; and see ante, 

S. C.; 4 Man. & Ry. 676, (Chit, j 1446). 260,261. But in Archer r. Bank of England, 2 

Bayley, J. •« The case of Wilkinson r. John- Doug!. 638, money paid in honour of a hill with 
son, 3 Bar. & C. 428; 5 Dow. & Ry. 403, a forged indorsement was recovered hack, 

(Cbit-i. 1231), post , 427, n (r), was relied though it did not nppoar that notice of the for- 
on. That case differs from the present in one eery was given on the day of payment, Bnllor, 
material point, viz. that the notice of the for- J. dissentiente. 
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accepted the bill in this form, without giving notice to C. or providing for 
the payment of the bill at C.’s house, and A. negotiated the bill, which up- 
on becoming due was presented by the holder to C., who paid it under the 
supposition that the bill so presented was another bill of a different amount 
and date, drawn by B. on and accepted by himself, and did not discover his 
mistake until a fortnight afterwards, when the other bill was presented, and 
B. became bankrupt, it was held, that C. could not recover against A. in 
an action for money had and received(p). But it should seem, that if A. 
himself had received payment of the bill, he would have been liable, he hav- 
ing no authority to make the bill payable at C.’s house (//). And where a 
party, having by mistake paid a bill for the honour of a opposed indorser, 
but immediately afterwards discovered that the indorsement was forged , and 
gave notice thereof on the same day to the parties who received the money, 
it was held, that he might recover it back from him; and this, although the 
banker had cancelled the indorsements, such cancelling by mistake not hav- 
ing discharged the indorsers, and the party receiving the money being ena- 
bled by the prompt notice of non-payment, given to him on the same day, to 
give notice of the circumstances to such indorsers, and being, therefore, pre- 
cisely in the same situation as if the bill had been refused payment on pre- 
sentment^). 

The amount of some forged instruments, paid or received by mistake, ap- 
pears in some cases to have been considered' as recoverable back without 
regard to any inquiry whether the forgery was immediately discovered and 
communicated, as in the case of bank-notes, navy-bills, and victualling-bills. 
Thus where a forged navy-bill was discounted by A. for B., both being ig- 
norant of the fraud, it was held, that the discounter might recover back the 
amount, because the supposed navy-bill was not such as it purported to be; 
and Gibbs, C. J. assimilated the case to that of a forged bank note, where 
a party is answerable that the instrument is that which it purports to be(#). 
So where a victualling bill was fraudulently altered and enlarged, and was 
paid by the Victualling Office, on whom it was drawn, before the # forgery 
was discovered, the court decided that the money was recoverable back(f). 

Where bankers discounted for the defendants a bill which they did not 
indorse, and it turned out that the names of the drawer and acceptor were 


(p) Davis v. Watson and another, 2 Nev. &, 
Man. 709. 

( q ) Id ibid. 

( r ) Wilkinson, r. Johnson, 3 B, & C. 428; 
6 D. & R. 403, (Chit. j. 1231). Three bills 
with an indorsement in the name of 44 A. Hcy- 
wood, Sons, and Co.’* being dishonoured, the 
notary carried them to plaintiffs, the London 
bankers of A. Hey wood, Sons, and Co. that 
they might take them up for the honour of A. 
Hey wood, Sons, and Co., which they did im- 
mediately, at about 11, a. m. Plaintiffs can- 
celled the name of every indorser subsequent 
to the name of A. lley wood, £ons, and Co by 
running the pen through them as soon as they 
paid the bills. Rut plaintiffs very soon discov- 
ered that the indorsements were forged, and 
before 1, p. m. they gave notice to Smith and 
Co., defendant’s agents, (by whom the notary 
bsd been employed and who had received the 
money,) and demanded the money back, and 
on non-payment sued defendants. Case and 
two arguments, and after time to consider, the 
Court held plaintiffs entitled to recover; 44 that 
they were not alone to blame ; part of the fault 


was in defendant’s notary, who brought the bills 
to them as genuine, and thereby lea them into 
the mistake; they corrected the mistake in time 
to prevent any party to the bills being discharg- 
ed by want of notice, and before the situation 
of any of the parties could have been altered. 
The cancelling the indorsements being by mis- 
take did not vacate them, the indorsers might 
still be sued ; and if such cancellation caused 
damage or additional expencc to any one, it 
might make plaintiffs liable to bear that damage, 
but tliat damage would not necessarily extend 
to the whole amount of the bills, and therefore 
there was no defence to the action.” Postea 
to plaintiffs. See pout, 430, 431. That a can- 
cellation by mistake does not vitiate, see Fer- 
nandey v. Glynn, I Campb. 426, note? ante , 
296, note(m); Novelli v. Rossi, 2 B. & Ad. 
757; ante , 309, note (/). 

(s) Jones v . Ryde, 5 Taunt. 488; 1 Marsh. 
167, (Chit j. 906); ante , 246, note (k). 

(t) Bruce v. Bruce, 6 Taunt. 495; 1 Marsh. 
165, (Chit. j. 908); recognized in Wilkinson t>. 
Johnson, 3 Bar. & C. 428; 5 D & Ry. 403, 
(Chit. j. 1231). 
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forged , it was held, that the bankers might recover the amount from the II. Of 
defendants, although it appeared that they were bill-brokers, and acted only P«yw er *«- 
as agents, and had paid over the amount; because they delivered the instru- 9thly, Of 
ment to the plaintiffs as a bill, whereas it turned out not to be a bill(u). tbe Effect 
We have seen that if a check , which has the genuine signature of the 
drawer, be fraudulently altered to a larger sum, and the banker, by mistake, of Pay- 
pays it, he cannot debit his customer with the larger amount (x). But if a ment* by 
bill or check be drawn in so careless and improper a manner, as thereby to 
enable a third person to practise the fraud, then the customer, and not the 
banker, must bear the loss(y). And as it is the regular *and usual course [ # 429 ] 
of business in commercial transactions to deliver out a bill of exchange, left 
for acceptance, to any person who mentions the amount and describes any 
private mark or number upon it, if the clerk of the parly leaving it by his 
conduct enables a stranger to discover the mark or number , in consequence 


(u) Fuller v. Smith, Ry. & Mood 49; and tenu d’indemniser le banqoier de ce qu'il a 
1 Car. & P. 197, (Chit. j. 1206); ante , 245, souffert do la falsification de la lettre k laquelle 
note (Jr). le tireur par sa fame a donne lien; et e'este a 

(x) Ante , 261, 262; Hall v. Fuller, 6 Bar. ce cas qu’on droit restreindre la decision de 

& Cres. 750 ; 8 Dow. & Ry. 464, (Chit j. Scacchia.* fn the tbe present case, was it not 
1294); and poet, 480, note (m). tbe fault of Young that Grote & Co. paid 850/. 

(y) Young r. Grote, 4 Bing. 25S; 12 Moore, ineteed of 60/.? Young leaves a blank check io 
484, (Chit j. 1844). A customer of a banker the care of his wife. It is urged, indeed, that 
delivered to his wife certain printed checks tbe business of merchants requires them to sign 
signed by bimeelf, but with blanks for tbe sums, checks in blank, and leave them to be filled up 
requesting his wife to fill op the blanks accord- by agents; if that be so, tbe person selected for 
ing to the exigency of his business. She caused tbe care of such a check ought at least to be a 
one to be filled up with tbe words “ fifty pounds, person conversant with business as well as trust- 
two shillings,** tbe fifty being commenced with worthy; but it was not likely that tbe drawer’s 
a small letter, and placed in the middle of a wife should be acquainted with business, and 
line, the figures 50/. 2s. were also placed at a she, acting aaber husband’s agent, ought not to 
considerable distance from the printed £ ; in have trusted to receive the contents of the check 
this state she delivered the check to her hue- any person with whose character ahe was not 
band’s clerk to receive the amount, whereupon perfectly acquainted. If Young, instead of 
be inserted, at the beginning of the line in which leaving the check with a female, had left it with 
the word fifty was written, tbe words 44 three a man of basinets, be would have guarded 
hundred and,” and the figure 8 between the £ against fraud in tbe mode of filling it np; he 
aod the 50, and the bankers having paid tbe would have placed the word fifty at the begin- 
850/. 2t. it was held that the loss must fall oo ning of the second line, and would have com- 
tbe customer. And per Best, C. J. 44 Al- menced it with a capital letter, eo that it coaid 
though I entertain no doubt on the subject, this not have had the appearance of following pro- 
* a case of considerable importance, and tbe perly after a preceding word ; he would also 
question has been properly raised by the ar- nave placed the figure 5 so near to tbe printed 
bitrator. Undoubtedly a banker wbo pays a £ at to prevent the possibility of interpolation, 
forged check is in general bound to pay the It was by the neglect of these ordinary precau- 
amount again to hia customer, because, in the lions that Grote and Co. were induced to pay. 
first instance, he pays without authority. On The case of Smith r. Mercer bean no resem- 
this principle tbe two cases which have been blance to the present, but Chambre, J. ground- 
cited were decided, because it is the duty of the ed his judgment on the same principle as that 
banker to be acquainted with his customer’s on which we now proceed, fn Hall r. Fuller 
band*writing, and the banker, not the customer, the check was properly drawn by the plaintiff 
most suffer, if a payment be made without au- in the first instance, the words which he bad 
thority. But though that rule be perfectly well written were expunged and supplied by other* 
established, yet if it be the fault of the cus- in a different hand-writing, and the alteration 
toxner that tbe hanker pays more than he ought, was made, not by the plaintiff’s clerk or a per- 
he caonot be called on to pay age in. That son improperly trusted by him, but by an en- 
principle has been well illustrated bv Pothier, tire stranger, who accidentally became possess- 
in commenting on the case put by Scacchia, cd of the check. If the banker had been dis- 

4 Cependant si e’etait par la faute du tireur quo charged, in that case there could be none in 
le banqoier eat ete induit en erreur, le tireur which he would be liable. We decide here on 
n’ayant pas eu le soin d’ecrire sa lettre de ma- the ground that the banker has been misled by 
nicr k prevenir les falsifications putuess’il avail want of proper caution on the part of his cus- 
ecrit en chiffre# la somme tiree par la lettre et torner.” And see Morrison r. Buchanan, 6 C. 
qu’on eat sjoute zero, le tireur serait en ce cas & P. 18; S. P. next note. 
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if. of of which the bill is delivered out to him, the party leaving it cannot maintain 
Payment, trover for the bill against the party who so delivered it out(z). 

»thly. Of In France, it seems that if a drawee should, after paying a bill, discover 
the Effect that his own name was forged , or that he had originally accepted fora small- 
^ent^ond er sum, he cannot recover back any part from the holder(o); but that if any 
of Pay- person pay a bill for the honour of the indorsers, he has a right afterwards 
to require the holder, whom he paid, to state the name and residence of at 
least his immediate indorser, and if that indorsement appear to be forged, 
the party so paying may recover back from the holder the money so paid to 
him(6). 

Where A. paid a sum of money into his bankers for a specific purpose, 
and the bankers’ clerk, by mistake, paid this money to B., for whom it was 
not intended, it was held, that A. could not maintain an anion against B. to 
recover it back, but must sue the bankers, and they sue B. (c)(1). And it 
appears to have been considered, that if the holder of a check, immediately 
after the death of the drawer, and before the banker is apprised of it, receive 
the amount, he will not be liable to refund, though in general the death of a 
party is a countermand of a bare authority (d). Where bills of exchange 
drawn upon and accepted by the East India Company in favour of W. H., 
in India, were afterwards indorsed to D. and C., by a person assuming to 
act as an agent for W. H., under a supposed authority given by a power of 
attorney, which was seen and inspected by the acceptors; and D. and C. 
indorsed the bills to B. and Co. their bankers, in order that they might, as 
their agents, present them for payment when due; and B. and Co. put their 
names on the back of the bills, presented them for payment, and received the 
amount, which they soon after paid over to their principals; and it was af- 
terwards discovered that the pow er of attorney was no authority for the agent 
to indorse the bills, and the authorised indorsee of W. H. recovered the 
amount against the East India Company, it was held, that as the Company 
paid the bills on the faith of the power of attorney, and not of the indorse- 
ment, they could not recover back the amount of defendants B. and Co., 
they also having paid over the money before notice of thefacts(e). 

We have already seen who must bear the loss in the case of a lost bill, 
&c .(/). If bankers pay a cancelled check, drawn by a customer, under 
circumstances which ought to have induced them to make inquiries before 
paying it, and which shew r a want of bona fides in making the payment(ff); 
[ #430 1 V r if they pay a check after notice from their ^customer not to do so, they 

1 ( s ) Morrison v . Bnclmnan > 6 Car. & P. 18. 

(а) 1 Pardess. 476. 

(б) Id. 474, 476- 

(c) Rogers v. Kelly, 2 Campb. 123. 

(<i) Tate v. Hilbert, 2 Ves. jun. 118, (Chit, 
j. 610); ante, 282, note ( y ). 

(e) East India Company r. Tritton, 3 B. & 

C. 280; 6 D. & R. 214, (Chit. j. 1216); ante , 

28, note (m). 

(/) Ant<\ 263, &c. The rule laid down 
ante , 257, vis. that to defeat the claim of the 
bolder of a lost bill, &c. who has given value, 
a case of mala Jidcx must be established, has 
since been recognized in the late case of Uther 
v. Rich, 2 Perry & Dav. 679, 6.85, post , Purt 


II. Ch. IV. Defences and Pleas. 

(g) See ante , 257, and last note; Scholey r. 
Ramsbottom, 2 Cnmpb. 485, (Chit, j 807); et 
Pothier Traite du Contrat de Change, part 1, c. 
4, s. 99, ct seq. 

Scholey v. Ramsbottom, 2 Campb. 485, 
(Chit. j. 807). The defendants were bankers, 
with whom the plaintiff kept cash. This was 
an action to recover the balance of his account, 
and the only question was, whether they were 
entitled to take credit for a sum of 366/. On 
Wednesday, the 20th September, 1809, the 
plaintiff being indebted to Messrs. Miller and 
CO. drew a check in their favour, in the follow- 
ing form : — 


(1) So where money remitted to pay one bill was applied to the payment of another bill, it 
was held that no action lay against the holder of the latter in favor of the party remitting the 
money, but he must look up to the other parties to rectify the mistake, if any was made. Dey 
v. Murray, 9 John Rep. 171 
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cannot take credit for the amount in their account. We have before noticed II. Of 
the effect of a delivery of a bill, &c. in payment(A). Payment. 

It has been decided(Y'), that in an action for money had and received by 9thly, Of 
the holder of a bill of exchange against a person who has received a sum of the Effect 
money from the acceptor to satisfy it, any defence may be set up which 
would have been available if the action had been brought against the accept- of Pay- 
or himself. In trover for bank-notes, to prove that they belonged to plain- mc . Dte 
tiff, the evidence was, that they had been delivered out by a banker’s clerk 
(to what person he could not tell), in payment of a check which was paya- 
ble to the plaintiff or bearer, and this was held to be prim a facie evidence of 
property(fc). If upon a bill becoming due, the party to it requests another 
to pay the amount out of a particular fund, and the latter agrees to comply 
with that request, in consequence of which the holder gives up the bill, he 
will be entitled to seek for payment out of the fund in pursuance of the agree- 

4 ent(/). ZJL 

With respect to payments by mistake of bills or notes where there has 
en forgery , the decisions and opinions have been contradictory. It seems 
however clear on principle as well as authority, that a drawee of a bill, or a 
banker acting for his customer, cannot, in case he pays a bill where the draw- 
er’ssignature has been forged, or where the sum has been fraudulently en- 
larged, without the fault of the drawer, debit the drawer with the sum so 
paid without his authority, or recover the amount from him(m). ’ But there 
are many conflicting decisions upon the question, whether the party paying 
shall be allowed to recover back the money from the person to whom he has 
inadvertently paid A It has been contended, that if the party paid was a bond 
fide holder, ignorant of the forgery, then he ought not to be obliged to re- 
fund under any circumstances, although he could not have enforced pay- 
ment, and although he had immediate notice of the forgery, because 
the drawee was bound to know the hand-w riting of the drawer and the gen- 
uineness of the bill(n), and because the holder being ignorant of the forgery, 
ought to have the benefit of thedfcident of such payment # by mistake, and not [ # 43l ] 
to be compelled to refund(o)!y But on the other hand it may be observed, that 


“ London, Sept. 20, 1809. 

“ Mews Rarnsbottom, Newman, Ramsbot- 
tom and Co. pay Messrs. Miller and Co. or 
bearer, three hundred and sixty-six pound*. 

£366. “Robert flcHOLsr.” 

Bat finding that the *um was incorrect, he 
tore the check into four piece*, which he threw 
from him, and drew another in the same form 
for 360/. The latter wa* presented for pay- 
ment, and paid by the defendant* the same day. 
On Monday, the 25tb of September, the first 
check wa* likewise presented for payment by 
a person unknown. The four piece* into which 
it had been torn were then neatly pasted togeth- 
er upon another slip of paper, bat the rents 
were quite visible, and the face of the check 
was soiled and dirty. The defendant's clerk 
paid it, however, without making any inquiries. 
Lord Ellenborough was of opinion, that onder 
these circumstances, bankers were not justified 
in paying the check, and the jury found a ver- 
dict for the plaintiff for 366/. 

(h) Ante , 172. 

(i) Redahaw r. Jackson, 1 Cainpb. 362, 
(Chit. j. 761). 


(k) Richard v. Carr, 1 Campb. 161. 

(/) Vales r. Groves, 1 Ves. jun. 280. 

(in) Hall v. Fuller, 6 Bar & Cres. 760; 8 
Dowl. & Ry. 464, (Chit. j. 1294); ante , 262, 
note (x). Plaintiff lent Wagstaffe a check on 
his bankers for 3/. Wagstaffe altered the 3/. 
into 200/ and defendants paid it. They in- 
sisted on charging plaintiff with 200/. and on a 
special case it was objected, that plaintiff ought 
not to have drawn for so small an amount as 
3/., and that as the forgery could not have been 
detected by ordinary observation, therefore the 
payment ought to be allowed. Bnt the Cenrt 
said, that it did not appear defendants had ever 
prohibited plaintiff from drawing for so low a 
sum, and hard as the case might be, defendants 
had authority to charge against plaintiff such 
sums only as plaintiff had ordered him to pay, 
and here plaintiff had only ordered him to pay 
8/., so plaintiff recovered. 

(n) Seethe opinions of Dallas and Heath, 
Justices, in Smith e. Mercer, 6 Taunt. 76; I 
Marsh. 463, (Chit. j. 923); ante , 261, n. (u), 
and post , 431, note (r). 

(o) Id. ibid.; and Price v. Neale, 3 Burr. 
1365; 1 Bla. R. 890, (Chit. j. 864, 366). 
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the holder who obtained payment cannot be considered as having altogether 
shewn sufficient circumspection; be might, before he discounted or received 
the instrument in payment, have made more inquiries as to the signatures 
and genuineness of the instrument, even of the drawer or indorsers them- 
selves; and if be thought fit to rely on the bare representation of the party 
from whom he took it, there is no reason that he should profit by Jfre acci- 
dental payment, when the loss had already attached upon himseft; and why 
he should be allowed to retain the money, when, by an immediate no- 
tice of the forgery, he is enabled to proceed against all other parties pre- 
cisely the same as if the payment had not been made, and, consequently, 
the payment to him has not in the least altered his situation, or occasioned 
any delay or prejudice. It seems, that of late, upon questions of this na- 
ture, these latter considerations have influenced the court in determining, 
whether or not the money shall be recoverable back; and it will be found, 
on examining the older cases, that there were facts affording a distinction,/ 
and that upon attempting to reconcile them they arc not so contradictory as> 
might, on first view, have been supposed ( p). 

It has been decided that a drawee, who had accepted and afterwards paid 
a bill, and who had waited a considerable time after discovering that the 
drawer’s name was forged, could not recover back the amount, for there, by 
ms acceptance, he gave credit to the bill, and thereby induced the plaintiff to 
take it, and he also delayed giving notice of the forgery (q). So, in another 
case, where bankers paid a forged acceptance, supposed to have been made 
by their customer, and payable at their bank, but did not discover or give 
notice of the forgery to the party they had paid for a weeftTafterwards, it was 
held, that such delay precluded them from recovering back the amount, be- 
cause thereby the means of resorting, with affect, to the prior parties, was 
prejudiced if not defeated (r); but the court were not unanimous in that de- 
cision, Chambre, J. being of opinion that the case came within the general 
•rule, of money paid under a mistake of facts, being recoverable back, and 
that, therefore, the defendant was liable to refund; and Dallas and Heath, 


Two forged bills were drawn npon the plaintift, 
which he accepted and paid. On discovering 
the forgery, he brought this action for money 
had and received, to recover back the money ; 
bat on a case reserved, the court held, that it 
would not lie; and Lord Mansfield said, it was 
incumbent on him to have been satisfied, be- 
fore he accepted or paid them, that the bills 
were in the drawer’s hand. And in Smith v. 
Chester, 1 T. R. 655, (Chit j. 439), Buller, 
J. says, when a bill is presented for accept- 
ance, the acceptor looks to the handwriting of 
the drawer, which be is afterwards precluded 
from disputing, and it is on that account that he 
is liable, even though the bill is forged. 

(p) See the cases, ante, 426, 427. 

( q ) Price o. Neale, 3 Burr. 1355; 1 Bla. R. 
890, (Chit j. 864, 365); ante , 430, note (o). 

(r) Smith v. Mercer, 6 Taunt. 76; 1 Marsh. 
453, (Chit. j. 923). A bill of exchange, with 
a forged acceptance, purporting to be payable 
at the house of A. and Co. bankers, in London, 
with whom the supposed acceptor keeps cash, 
is indorsed to B. tor a valuable consideration ; 
B. indorses it to his agent in London, who pre- 
sents it on the 23d of April, at the house of A. 


and Co. for payment: A. and Co. pay it, and 
after keeping it until the 30 th of April , send 
it to the supposed acceptor, who disavows it; 
A. and Co. thereupon immediately afterwards 
give notice of the forgery to B-, aod demand 
repayment, which B. refuses; all parties sre 
ignorant of the fraud: held, that A. and Co. by 
paying the bill, without ascertaining that the 
acceptance was genuine, and delaying to give 
notice for a week, were precluded from recov- 
ering the amount from B., for it is a general 
principle that the acceptor ii bound to know the 
hand-writing of the drawer; and therefore, it 
is more by his fault or negligence than by mis- 
take if he pays on a forged signature. Cbam- 
bre, 9. diuentiente . N. B. in Wilkioson v. 
Johnson, 3 Bar. & C 437; 5 Dow. & Ry* 
403, (Chit. j. 1231), Abbott, C. J said, “ It is 
not easy to reconcile the opinions of some of 
tbe judges in this case of Smith p. Mercer, with 
the prior judgment of the same court in Brace 
v. Bruce, l Marsh. 165; 5 Taunt. 495, (Chit, 
j. 908).” But note, Gibbs, C. J. decided 
Smith p. Mercer principally on the delay of a 
week in giving notice, which reconciles that 
case with the recent decisions. 
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Justices, thinking otherwise, on the ground that it was the plaintiff's duty to 
know their customer's band before they paid the bill; and Gibbs, C. J. be- 
ing the only judge who put the case on its true ground, viz. the plaintiff ’* 
delay in giving notice of the forgery, and having thereby destroyed the de- 
fendant's remedy over. 
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I. Op Non-payment, and necessary Proceedings thereon. 


Conduct of In general, if on presentment for payment, the drawee of the bill or maker of 
Holder in a note re fuse to pay the amount, it is incumbent on the holder, if it be a jor- 
5?on-pny- D e *S n to P rote *t f° r non-payment, and whether it be foreign or inland , or 
menu a promissory note , the holder must in general give notice of the non-payment 
by the drawee or maker to all the other parties against whom he means to 
proceed, or they will be discharged from their respective liabilities(a) (1). 
The conduct which the holder should pursue on non-payment is very similar 
to that which should be adopted on non-acceptance , which we have previous- 
ly considered (6) ; but it will be advisable here to arrange all the law on the 
subject under the above subdivisions, even at the risk of repetition, but 
omitting any detail of the decisions and rules more peculiarly applicable to 
cases of non-acceptance . 


(a) Smith v. Wilson, Andrew’s Reports, 187, R. 239, (Chit. j. 506). 
(Chit j. 285, 286); Rogers v. Stephens, 2 T. (6) Ante , 325 to 348. 
R. 718, (Chit. j. 446); Gale r. Walsh, 5 T. 


(1) If there be a slight mistake in the description of the note or bill it will not vitiate-thajio- 
tic©, if the party would not be led into an error by it. As if in case of a note payable at a bank, 
where the indorser had no other note but the one isescribed, the time when it became due should 
be wrongly stated- Smith v. Whiting, 12 Maes^Rep. 6; or the sum should be mistaken. Reed 
v. SeizAS, 2 John. Cas. 837. 

Where in a notice of non-payment dated on the day that a draft falls due, it is stated that the 
draft was protested on the evening before , for non-payment, and that the holders look to the in- 
dorser for payment, it is right ana proper to submit the question to a jury, whether or not tbs 
defendant has been misled. Ontario Bank v. Betrie, 8 Wend. Rep. 456. 

A notice of protest to an indorser that the note of A. B. indorsed by him is protested for non- 
payment, is sufficient to put him on inquiry, although the amount of the note is erroneously stat- 
ed in the notice, and its date is not given; and if from the facts appearing on the trial, the jury 
are satisfied that the indorser was not misled by the notice, they are authorized to find a verdict 
against him. Bank of Rochester e. Gould, 9 Wend. Rep. 279. 4 And see Bank of Alexan- 

dria v. Swann, 9 Peters, 33; Mills v. The Bank of the U. S., II Wheat. 431. 

Where a note is indorsed, however, upon which nothing is due, it is a fraud, and notice is not 
necessary to subject the indorser. Bissetl v. Bozman, 2 Dev. Eq. Rep. 162. }• 
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The general rule is, that in case a bill, check, or note, be not paid on the 
day it has been duly presented for payment, notice must be duly given or 
forwarded in the manner and within the time presently stated, to the draw- 
er and indorsers of the bill or check, and to the indorsers of the promisso- 
ry note, or the parties to whom notice has not been so given will be dis- 
charged from liability, not only to pay the instrument itself, but also the debt 
or transaction in respect of which he became a party to it(c). Thus, the 
neglect to give notice to the drawer of a *renewed bill, not only discharges 
him from liability to pay that bill, but also discharges him from liability to 
pay the prior bill, to satisfy which it was drawn(d); and this, although it be 
expressly agreed that the taking such second bill shall not exonerate any of 
the parties to the first bill until actual payment(e). And if one of the parties, 
even in blameless ignorance of the laches of the holder, should pay him or 
any other party the amount of the bill, the person so paying will not be able 
to recover from the drawer or indorser or other party who bad been so pre- 
viously discharged; so that no indorser can safely pay a bill without first as- 
certaining whether or not due notice of non-acceptance or non-payment has 
been given (/). 

Even an express verbal agreement between all the parties to a bill or note, 
that it shall not be put in suit till certain estates have been sold, although it 
mislead and induce the holder not to give regular notice of non-payment 
when the bill or note falls due, constitutes no excuse for such neglect; be- 
cause, in point of law, no such parol agreement is available to the party as 
a defence to an immediate action; and as it is inoperative for one purpose 
it ought not to have any effect, and therefore, notwithstanding it, notice 
should be given(#). And although there are some exceptions excusing the 
omission to give notice, yet they are so qualified, that it is very imprudent in 
any case to rely on them, and every cautious holder should, immediately af- 
ter be has received notice of the dishonour of a bill or note, give a separate 
and distinct notice thereof, not only to his immediate indorser, but to every 


(c) Smith t. Wilton, Andr. Rep. 137, (Ch. 
j. 285, 286); Rogers v. Stephens, 2 T. R. 713, 
(Chit. j. 446); Gale r. Walsh, 5 T. R. 233, 
(Chit. j. 506); Bridges a. Berry, 3 Taunt. 130, 
(Chit. j. 804); 3 Mania & S/362; Rucker v. 
Hiller, 16 East, 43; 3 Campb. 217, (Chit. j. 
861). 

In Bridges v. Berry the defendant was accept- 
tor of a prior bill, and alter it was dishonoured 
he drew and indorsed a larger bill, on a third 
person, in payment, and delivered it to plain- 
tiffs, who paid him the difference, and which 
. bill was dishonoured, but no notice thereof giv- 
en to defendants. Action on both bills, and 
Mansfield, C. J. held, that by such laebes de- 
fendant was discharged from liability to pay 
either of the bills. 

It is not, bower A the practice among re- 
spectable houses u^ake advantage of a slight 
omission or irregularity in giving notice of dis- 
honour, except where an actual loaa or injury 
has arisen from the neglect. 

(d) See cases, ante , 433, note (c). 

(«) Reid v. Coats, 6 Bro P. C. 21st Feb. 
1794. Where on a bill of exchange being dis- 
honoured and protested, a fresh bill was receiv- 
ed by the holder (accepted by new parties) as 
an additional security; held, that the holder waa 
bound to use due diligence to obtain payment 
of this latter bill, and that in a caae of groat 


neglect in so doing, he shall not recover against 
the acceptor or indorsers of the first bill, though 
the acceptors of the second bill become bank- 
rupt, and though in the receipt given for such 
second bill, it is expressly stated to be agreed 
44 that such bill was in no respect to exonerate 
the acceptors of the first bill, or any of the par- 
ties thereby bound, until actual payment there- 
of made ” 

(/ ) Roscoe v. Hardy, 12 East, 434 ; 2 
Campb. 468, (Chit. j. 801); ante , 215, n. (x), 
see also ante , 391 , n. («), 426, n. (m). And yet 
it has been held, that if, after presentment for 
acceptance and refusal, and neglect of the bold- 
er to give due notice of buck dishonour, the 
holder indorse the bill to a new party before it 
becomes due, he, if ignorant of such laches, 
may recover ou the bill. O'Keefe v. Dunn, 6 
Taunt. 805; I Marsh. 6 IS; 5 Maule & S. 282, 
(Chit. j. 937); ante , 214, note (r), affirmed 
on error. This distinction proceeds on the im- 
practicability of ascertaining, in some cases, 
whether or not, and at what time, a bill hat 
been refused acceptance , whereas every person 
can in general ascertain whether there have 
been (acmes as to non-payment, 

(g) Free r. Hawkins, Holt, C. N. P. 550; 

9 Taunt. 92; 1 Moore, 28, 536, (Chit j. 1000); 
and see Gomon v. Metz, 2 Dow). & R. 834; 

1 Bar. & C. 193, (Chit j. 1163). 


I. Of Non- 
payment, 
and neces- 
sary Pro- 
ceedings 
thereon. 

1st, When 
Notice of 
Non-pay- 
ment ne- 
c a star? or 
not; Con- 
sequences 
of Omis- 
sion; and 
what ex- 
cuses such 
Omission. 
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I. Of Non- other party to the instrument, whether by indorsement or transfer by mere 
anJ'necw- c * e ^ ver / or by guarantee, or otherwise responsible for the payment; for al- 
nry Pro^** though the want of effects may in some cases excuse the neglect, or a notice 
ceedioga from any party to a bill may enure to the use of the holder, yet these are 
thereon, mere accidents in his favour on which no prudent person should rely. We 
1st, When will now proceed to consider the exceptions to the general rule requiring no- 

Notice of tice, and their qualifications. 

Non-pay- 

ceteanr or We have seen, that if the bill or note were given on a wrong stamp, the 
not; Con- neglect to present it for payment, or togive notice of the refusal, will not pre- 
ofOmis-* j u dice(A). And if a bill or note be so framed as to afford the indorser no 
•ion; and remedy over against the drawer or maker, as if it be not made payable to or - 
what ex- (fer, a nd consequently not negotiable, the want of notice of dishonour will not 
Ch^ion. P rec ^ u ^ e an y indorsee from suing his immediate indorsers for the original con- 
sideration of the bill or note(i). # And where a bill has been previously re- 
Wben not fused acceptance, and due notice thereof given, it has been considered un- 
neS«^r. necessary to give notice of the subsequent refusal to pay, because a right of 
r #435 j action against the drawer and indorsers had previously been complete on 
their receiving notice of non-acceptance (&) (1). So, if the holder has given 
due notice of non-payment, but intimated that he expects the bill will be 
paid at the end of the week, and that he will keep it that time without in- 
curring expense unless he hears from the defendant to the contrary, he need 
not give a further notice of the non-payment at the end of the time unless he 
engaged to do so, and actual damage be sustained(Z). So, if a bill were 
given only as a collateral security, and the party causing it to be made or de- 
livered to the holder were no party to it, it will be seen that he will not be 
discharged from his original liability to pay the prior debt, unless he has been 
actually prejudiced by the want of notice (m). And as no laches are imput- 
able to the Crowriy if a bill be seized under an extent before it is due, the neg- 
lect of the officer of the Crown to give notice of the dishonour, will not 
discharge the drawer or indorsers(n) . And w here persons who are bankers, 
as well for the acceptor as for the drawer, receive a bill from the draper, 
and give credit for it in account between them, and before it becomes due 
receive directions from the acceptor to stop the payment of ,it at their bank, 
where it is by the acceptance made payable, and they do so accordingly, it 
suffices for them to give to the drawer general notice of non-payment, and 


(h)Jlnie, 124, 125; Wilson r. Vyaar, 4 Taunt. 
288, (Chit. j. 860); Candy v. Marriot, 1 Bar. 
& Adol. 696, (Chit. j. 1622). 

(i) Plimley v. Westley, 2 Scott, 423; S. C. 
2 Bing. N. C. 249; 1 Hodges, 324, S. C. See 
ante , 177; see also ante , 242, note (i), that in 
such case the indorser cannot be sued as the 
drawer of a new bill. 

(k) Price v. Dardell, Sittings at Guildhall, 
London, 11th December, 1794, cor. Lord Ken- 
yon, His lordship said, “ It is in no case neces- 
sary to give notice when it is a second dishon- 
our ;** and in De la Torre v. Barclay and an- 


other, 1 Stark. C. N. P. 7, (Chit j. 905), Lord 
Ellenboroogh said, “ That as the bill had been 
protested for non-acceptance, a second protest 
was perfectly gratuitous and unnecessary.* * 
See also Forster v. Jurdison, 16 East, 105, (Cb. 
j. 862); and see Hickling v . Hardy, 7 Taunt 
312; 1 Moore, 61, (Chit j. 983); ante , 259, 
note(p). 

(/) Forster v . Jurdiaon£p East, 106, (Chit 
j. 862). ^ 

(m) See post, 441 to 443. 

(n) West on Extents, 28, 29. 


(1) <{ Williams v. Robinson, ISLonis. Rep. 419; Jordan e. Bell, 8 Port, 63. So where one 
draws a bill on himself and accepts it, and is afterwards sued as drawer, in default of payment 
Smith v. Paul, 8 Port. 603. 8o where the drawer agreed with the payee that in case of non- 
payment by the drawer, the payee shoald wait until a certain day, when the drawer would pay 
the bill, notice was held not to be necessary till such day, and if the drawer died before such 
day, no notice was necessary to his executors. Long v. Moore, 2 Brer. 172. } 
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they need not give any notice to the drawer of the private directions, which I. Of Non- 

are confidential (©) . Sd'nece*. 

The reason why the law in general requires the holder to give prompt no- Mry p£. 
tice of non-payment by the drawee of a bill or maker of a note is, that the ceedings 
drawer of a bill and indorser of the note may, by such notice, be enabled dweon. 
forthwith to withdraw his effects from the hands of the drawee or maker, or Why the 
to stop those which were about to be delivered to him, and to suspend any Law inge- 
further credit, and that the drawer and indorsers respectively take the neces- 
sary prompt measures against all parties liable to them to obtain and enforce Detriment 
payment; and if such prompt notice be delayed, it is a presumption of late tolndom- 
that the drawer and indorsers have been prejudiced (p). Such damage is f Lacb_ 
always in this country presumed (q), and almost the only allowed proof of ee, lie. 
the negative is that of the entire want of effects in the hands of the drawee 
continually, from the time of drawing the bill until and after the day it fell 
due , and this under such circumstances as to establish that the drawer had 
no right to expect the drawee, or any other person , to accept or pay, and that 
the notice of non-payment would have been of no use to the drawer, because 
he could not have sued the drawee % or any other person, on account of his 
neglect to pay; nor will any other # proof, however clear, that the drawee [ M3C ] 
had not, in fact, been prejudiced by the want of notice, be admitted(r). 

And it is always presumed, until the contrary has been proved, that the 
drawer of a bill had effects in the hands of the drawee, or had a right to draw 
upon him for the amount, and that the indorser or assignor had given value 
for it, and that each has been prejudiced by the holders neglect to give due 
notice, by the delay in the opportunity of resorting to the prior parties lia- 
ble to them respectively^); for if due notice had been given to them, they 
might, by instant solicitation and pressure, perhaps have obtained payment 
or security from the drawee, and a day or even an hour’s delay, in mercan- 
tile affairs, will frequently occasion a total non-payment, when, by a prompt 
notice, payment might have been obtained (t). This presumption of dam- 
age or prejudice having arisen from the laches of the holder, is so strong and 
uniform, that it is only allowed to be rebutted by one description of proof, 
viz. that the party who objects to the want of notice had no effects in the 
hands of the drawee, and that the bill was for his accommodation, and con- 
sequently that he had no right to draw, and that the notice of non-payment 
would have been of no avail to him; and in no other case is evidence ad- 
missible to shew that in truth the drawer or indorser was not prejudiced by 

( 0 ) Cram® v. Smith, 1 Matile & S. 454, is dispensed with is, where the drawer has no 
(Chit j. 886). effects in the hands of the drawee. This 

(p) Whitfield v. Savage, 2 Bos. & Pol. 280, would he extending the role still farther than 

(Chit j. 630); Orr v. Alagenni*, 7 East, 362; ever has been done, and opening new sources 
2 Smith, 328, (Chit. j. 726); Claridge v. Dal- of litigation, in investigating whether, in fact, 
ton, 4 Maale & S. 226, (Chit. j. 984) ; Longr. the drawer did receive a prejudice from the 
8cott, 8 Bar. & Aid. 621. want of notice or not.** He rejected the evi- 

(q) Id. ibid. In France it seems that the dence, and nonsuited the plaintiff. Sed vide 

drawer is sometimes required to prove affirma- Pothicr Trnite du Contrat de Change, part I., 
tively that he had effects in bands of drawee, chap. 6, num. 157, 158. It was formerly 
1 Pardess. 458. held, that n neglect to give notice did not ftir- 

(r) Per Abbott, C. J. Hill r. Heap, Dow. nish a defence, unless the defendant could 
& Ry. N. P. C. 59; Dennis r. Morrice, 3 Esp. prove that he was actually prejudiced thereby. 

Rep. 158, (Chit j. 626). In an action on a Meggadon v. Holt, 12 Mod. 15; 1 Show. 817, 
bill brought by an indorsee against the drawer, (Chit. j. 182). 

it appeared that no notice had been given to (s) Per Bailer, J. in Bickerdike r. Bollman, 
the defendant of non-payment by the"acceptor, 1 T. R. 406, 409, (Chit. j. 435). 
to excuse which, the plaintiff offered to prove ( t ) Russell r. Langstnffe, Dougl. 497,615, 
that in fact the defendant had not been prejn- (Chit. j. 415); and Esdaile v. Sowcrby, 11 
diced by the want of tuck notice. But Lord East, 114, (Chit. j. 767). 

Kenyon said, “ The onlv case in which notice 
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•I* N#N-PAYMENT, 


the neglect (u). And although the holder may be certain that he can prove 
that the drawer had no effects in the hands of the drawee, yet, as there are 
so frequently exceptions even to that circumstance constituting any excuse, 
it would be most imprudent in any such case to omit giving a proper no- 
tice. 

But if the bill was accepted for the accommodation of the drawer, and he 
expressly or impliedly engaged to pay it(x), or if the drawer of a bill, from 
the time of making it to the time when it was due, had no effects or property 
whatever in the hands of the drawee or acceptor, and had no right upon any 
other ground to expect that the bill would be paid by him, or anyother par- 
ty to the bill, he is prim i facie not entitled to notice of the dishonour of the 
bill(y) ( 1) ; nor can he object, in *such case, that a foreign bill has not been 


(u) Dennis v. Morrice, 3 Esp. Rep. 158, 
(Chit. j. 626), tupra , note (r) ; Bayl. 5th edit. 
802. 

(x) Shaip r. Bailey, 9 Bar. & C. 44; 4 Man. 
& Ry. 18, (Chit. j. 1416); and coses in the 
next note. 

( y ) Sharp v. Bailey, 9 B & C. 44; 4 Man. 
& Ry. 18, (Chit. j. 1416); Cory r. Scott, 3 
Bar. & Aid. 619, (Chit, j 1081); Clfiridge r. 
Dalton, 4 Made & S. 229. (Chit, j 934); 
Legge r. Thorpe, 2Campb.310; 12 East, 17i, 
(Chit. j. 783); Terry r. Parker, 6 Ad. & El. 
502; 1 N. & P. 762, S. C.; ante , 390, note (e), 
where the rule, principle, and inconveniences 
are stated; and see Walwyn v. St. Quintin, 1 

B. & P* 664, 655, (Chit. j. 678); Clegg r. 
Cotton, 8 B. & P. 241, 242, (Chit. j. 657); 
Gale v. Walsh, 6 T. R. 239, (Chit. j. 606); 
Poth. pi. 167; Bickerdike r. Bollnian, 1 T R. 
106; Goodall c. Dolley, 1 T. R. 712, (Chit. j. 
440); Rogers v. Stephens, 2 T. R. 713, (Chit, 
j. 446); Nicholson v. Gouthit, 2 lien. Bia.610, 
(Chit. j. 556); Staples r. Okines, l Esp. Rep. 
333, (Chit. j. 544); Wilkes v. Jacks, Peake's 

C. N. P. 202. The progress of the cases on 
this subject is also stated in Brown v. Matfey, 
16 East, 216. See also as to the French law, 
Pothier, pi. 157, 159; and the reasoning Pail- 
liet Man. de Droit Frangais, 94?. 

Bickerdike, assignee, v. Bollnian, 1 T. R. 
406, (Chit. j. 435). The only question upon a 
case reserved was, whether the bill the bank- 
rupt had drawn in favour of the petitioning 
creditor, upon a man, who then, and from that 


time till the bill became due, was one of the 
bankrupt** creditors, had discharged so much of 
the petitioning creditor’s debts, no notice hav- 
ing been given of its dishonour to the bankrupt; 
and the court, after argument, were of opinion 
it had not, because the reason why notice is in 
general necessary is, that the drawer may, 
without delay, withdraw his effects from the 
drawee, and that no injury may happen to him 
from want of notice; but where tne drawer 
has no effects in the hands of the drawee, he 
cannot be injured, and is not entitled to any no- 
tice. In Brown r. Maffey. 15 East, 221, Lord 
Ellenborough, C. J. observed, “ that the doc- 
trine of dispensing with notice of the dishonotu* 
of a bill, had grown almost entirely out of this 
case, and that though there might have been 
previous decisions to the same effect at nisi 
rius, yet none had been brought in revision 
efore the court till this case; that decision dis- 
pensed with notice to the drawer, where he 
knew before-hand he had no effects in the hands 
of the drawee, and had no reason to expect 
that the bill would be paid when it became 
due.** 

Goodall r. Dolley, 1 T. R. 712, (Chit j. 
440). In this case, upon the application for a 
new trial, the plaintiff's counsel offered an af- 
fidavit that the drawer had no effects in the 
hands of the drawee; but the court thought 
that made no difference, the action being brought 
against the payee; but by Buller, J. “ Had 
the action been against the drawer, I shoulc 
have been willing to let in the affidavit; tba 


(1) A party who draws a check on a bank without funds in the bank to meet it, is not enti- 
tled to notice of non-payment nor is he discharged by the holder's not presenting it in due time. 
Eichelberger v. Finley, 8 Har. & Johns. 3S1. 

^ An established exception to the general rule that notice of the dishonor of a bill must be 
given to the drawer, is where he has no funds in the hands of the drawee; but of this exception 
there are some modifications: If the drawer has made, or is makings consignment to the draw- 
ee, and draws before the consignment comes to hand: if the goods are in transitu, but the bill of 
lading is omitted to he sent to the consignee, or the goods were lost: if the drawer has any funds 
or property in the hands of the drawee, or there is a fluctuating balance between them: or a rea- 
sonable expectation that the bill would be paid: or if the drawer has been in the habit of accept- 
ing the bills of the drawer, without regard to the state of their accounts, this would be deemed 
equivalent to effects: or if there was a running account between them: in all these cases the 
drawer is entitled to notice. Dickin* v. Beal, 10 Peters, 572: Hopkirk n. Paige, 2 Brock. 20. 

Bnt unless he draws under some such circumstances, his drawing without funds, property, or 
authority, puts the transaction out of the pale of commercial usago and law. Ibid. See also 
Bloodgood p. Hawthorn, 9 Cuptv’s Louis. 124. } 
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presented (*). In this case, the drawer, being himself the real debtor, ac- I. Of Non- 
quires no right of action against the acceptor by paying the bill, and suffers 
no injury from want of notice of non-acceptance or non-payment, and there- nr y 
fore the laches of the holder afford him no defence(a). So where the draw- ceudings 
er had supplied the drawee with goods on credit, which did not elapse until thereoB - 
after the bill would fall due, and the drawer had no right to draw the bill, it 1st, When 
was held, that he was not discharged by want of notice of non-payment (A). Notiwof 
And in America, this doctrine has been on the same principle extended to jnenu2? 
cases where the transaction between the drawer and drawee has been illegal , emery or 
and which consequently he could not have enforced against the drawee(c). <*on- 
We have seen that if the drawer of a bill make it payable at his own house, 
the jury may fairly infer that it was accepted for his accommodation, and «ion; and 
consequently that it was not necessary to give him notice of non-payment; whit ex- 
for why did he, the drawer, make the bill payable at his own house, unless Omission^ 1 
he was to provide for the payment of it when it was due(d) ? 

But it is no excuse for not giving notice to the indorser of a bill, that the 
acceptor had no effects of the drawer (e). And although no consideration 
has passed between the payee and drawer of a bill of *exchange, it is not to [ # 438 ] 
be considered an accommodation bill as to the latter, if there was a valuable 
consideration as between the payee and the acceptor (/). So where a per- 
son, without consideration, but without fraud, and at the request of another 
person, indorsed a bill, the drawer and acceptor of which proved to be ficti- 
tious, it was held, that be was entided to due notice of the dishonour^). 


would be like the case of Bickerdike r. Boll- 
man. If the drawer has no effects in the hands 
of the drawee, he cannot be injured by want of 
notice.” 

Legge e. Thorpe, 12 East, 171; 2 Campb. 
810, (Chit. j. 788), was a case of non-accept- 
ance, in which the same mle was laid down, 
aee the case, ante , 327, note (r). 

(z) Legge r. Thorpe, 2 Campb. 310; 12 
East, 171, 8. C.; ante , 327, note (r). 

(a) Per Chambre, J. in Leach r. Hewitt, 4 
Taunt 738, (Chit. j. 881); 1 Pardcsa. 459, 
450 . 

(b) Claridge v. Dalton, 4 Maule & S. 226, 
(Chit. j. 984); poet, 446, note (u), et seq. 

(c) In Copp r. M’ Donga II, 9 Mass. R. 1; 
Beyl. Amer. edit. 204, where Sewell, J. in giv- 
ing the opinion of the court to the above effect, 
compared thia to the case of a bill where the 
drawer had no funds in the hands of the drawee, 
and aaid, *• when the promise or acceptance is 
void, as is the case of usury between the draw- 
er and acceptor, if he will resort to that de- 
fence against bis promise, the contract becomes, 
aa it respects the indorser, a draft accepted 
without funds, that is, in the case of a promis- 
sory note.” 

( d ) Sharp r. Bailey, 9 Bar. & Cres. 44; 7 
Law J. 188, K. B.; 4 M. & By. 4, (Chit. j. 
1416); ante , 158, note (/). 

(€) Wilks v. Jacks, Peake R. 202. The 
French law is the same. 1 Pardess. 459. In 
an action against indorser of a bill, drawn by 
Vanghan on Eustace and Holland, it appeared 
that notice had not been given to defendant, 
upon whieh plaintiff offered to shew that Vaogh- 
an had no effects in tho hands of Eustace *nd 
Holland. Sed per Lord Kenyon, C. J. ** That 
circumstance will not avail the plaintiff, the 


role extends only to actions brought againti 
the drairer; the indoreer is in all cases enti- 
tled to notice, for he has no concern with the 
accounts between the drawer and the drawee V 
The plaintiff then proved a letter from the de- 
fendant, acknowledging the'' debt, and promis- 
ing to pay, and upon that he had a verdict 
(/) Scott r. Lifford, 1 Campb. 246; 9 East, 
847, (Chit. j. 747, 749). Payee against draw- 
er; the defence was, that the bill was drawn 
without consideration, nnd that the plaintiffs 
had received satisfaction. Agar having an ac- 
ceptance due to the plaintiffs, requested it to be 
renewed, to which they consented, provided 
the defendant would draw a hill upon Agar for 
the amount, which he was to accept, and which 
was accordingly done. Agnr also lodged poli- 
cies of insurance to n large amount with the 
plaintiffs, by way of collateral security, upon 
which a certain per centage had since been 
awarded due upon them. Lord Ellen borough 
held, that the hill was not an accommodation 
bill, there having been a consideration between 
the payees and acceptor , nnd that if it had been 
proved that the plaintiffs had received anything 
upon the policies, that would pro tanto be a 
satisfaction, that the plaintiffs were entitled to 
recover the whole sum mentioned in the bill, 
and must deliver up the policies or refund the 
money received under them. 

(g) Leach r. Hewitt, 4 Taunt. 781, (Chit, 
j. S81). Action .against indorser of a bill, pur- 
porting to be drawn by Rogers, Crooke, and 
Co., and dated from the Northampton Bank, 
and purporting to be eccepted by Rogers and 
Co., Lombard Stroet, in favour of drferdnrt. 
It appeared that defendant had irdor*»r*d the bill 
at the rrqvcst of on* Co ard thet it had 
come to the Harris of thu p: dntif ‘ f.g a valcnMe 
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It was decided in one case, that where a bill has been drawn for the ac- 
commodation of the payee, and the drawer had no effects in the hands of the 
drawee, though the payee had , such drawer is not entitled to notice of non- 
payment^) (1); but that decision was doubted and finally over-ruled; and 
whenever a party to a bill is entitled to his remedy over against another par- 
ty, either on the bill or otherwise, as he fnay be prejudiced by the delay in 
giving him notice of the dishonour, be i4 entitled to due notice thereof(i). 
It has, therefore, been held, that the drawer of a dishonoured bill is entitled 
to the notice of the dishonour, although he knew that the bill would not be 
paid by the acceptor, provided he had any reason or right to expect that it 
would be paid by any other person, or provided he have any remedy over 
against such persons(fc). And where a bill was drawn by A. upon B. for 
the accommodation of C., who indorsed it for value to D., and neither A. 
nor C. had any effects in the hands of B., and the bill was dishonoured by 
B., it was held, that the drawer was nevertheless entitled to notice(Z). 

♦It has been holden, that if the payee of a note lend his name, and indorse 
it merely to give it credit, and to enable the maker to raise money upon it, 
and knows at the time that the maker is insolvent, this is not a fair transac- 
tion, and he therefore is not entitled to notice, and it is no defence for him, 
that the note was not properly presented for payment(m). But as the payee 

consideration. When the bill became due, no (Chit j. 1411); Cory v. Scott, 8 Bar. & Aid. 
such persona as Rogers and Co. were to be 619, (Chit j. 1081); Rucker *. Hiller, 16 East, 
found in Lombard Street, nor the drawers at 43; 8 Campb. 217, (Chit j. S61); post, 446, 
Northampton. After four days, the plaintiff note (/); Laffitte r. Slatter, 6 Bing. 623; 4 
found the defendant, who lived in Clerkenwell. Moore & P. 467, (Chit j. 1502); Smith s. 
The defence was, that he had not had due no- Beckett, 18 East, 187, (Chit. j. 816); post, 
tice of the dishonour of the bill. There was no 439, note (n) ; and Brown r. Maffey, 16 East, 
evidence that the defendant was party to the 216, (Chit j. 852); post, 440, note (p); BayL 
fraud. Mansfield, C. J. directed the jury, that 306. 

if the conduct of the defendant was not fraudu- ( k ) Laffitte r. Slatter, 6 Bing. 623 ; 4 Moore 
lent he was entitled to notice, and the jury & P. 457, (Chit. j. 1502.) 
finding that the defendant was not privy to the (/) Norton e. Pickering, 8 B. & C. 610; 8 
fraud, the plaintiff was nonsuited ; and upon a Man. & Ry. 23; Dans. & LI. 210, (Chitj. 
rule to set aside the nonsuit, and for a new tri- 1411). In this case, Walwyn v. St Quintin, 
al, the court held, that the defendant was enti- 1 B. & P. 652, was quoted as in direct contra- 
Uod to notice, and discharged the rule. diction to Cory v. Scott, 3 B. & Aid. 619, and 

(A) Walwyn v. St. Quintin, 1 B. & P. 662; Lord Tenterden said, “ I think the case of Co- 
2 Esp. Rep. 515, (Chit. j. 578). In an action ry v. Scott, 3 B. & Aid. 619, was properly de- 
by the indorser against the drawer of a bill, it cided, and that it must govern the present case, 
appeared to have been drawn to accommodate It may be questionable whether it might not 
the payee , who had placed securities, on which have been more conducive to the interests of 
he wished to raise money, in the hands of the commerce, to have decided that the holder of 
acceptor; the defendant had no effects in the a bill is not at liberty to give evidence of any 
hands of the drawee, and no notice having been circumstance to excuse the want of notice. 

8 iven to him of the dishonour of the bill, Here the defendant does not seek to avail him- 
le question was, whether that were made self of circumstances dehors the bill. He being 
necessary by the payee'* having effects in the drawer of the bill, bv tbelaw of merchants was 
hands of the drawee. Eyre, C. J. directed a entitled to notice of dishonour. The plaintiff 
verdict for the defendant, with liberty for the does attempt to get rid of the law-merchant, 
plaintiff to move to enter a verdict for him. for he says the acceptor has no effects of the 
After a rule nin accordingly, and cause shewn, drawer in his hands. I think the defendant 
the court held that the defendant was not enti- was entitled to notice of dishonour, and that the 
tied to notice. Bat the plaintiff recovered on nonsuit was right.” Rule refused, 
another ground. (m) De Berdt v. Atkinson, 2 Hen. Bla. 336, 

(i) See Norton v. Pickering, 8 Bar. & C. (Chit. j. 526). In an action against the payee 
610; 3 Man. & Ry. 23; Dans. & LI. 210, of a note, it appeared that the note was not pre- 


(1) j A drawer of a bill accepted for his accommodation is not entitled to notice of non-pay- 
ment, Evans p. Norris, 1 Ala. Rep. n. 6, 511; But where a bill is drawn by the defendant for 
the accommodation of the acceptors, within the knowledge of the payees, the want of funds in the 
bands of the acceptors belonging to the drawer, will not excuse the omission of notice. Shirley 
o. Fellows, 9 Port. 800. 
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would in that case, upon paying the note, have a clear right of action against I. Of Non- 
the maker, it should seem, that the decisions alluded to are erroneous, and 
that he is entitled to notice of the dishonour(u) (1 ). And in a very recent Mr y p ro /" 
case(o) the court said, # that De Berdt v . Atkinson could hardly be support- ceedings 
ed, inasmuch as the defendant there was not the party for whose accommo* lhcrcon - 
dation the note was made, but, on the contrary, lent his name to accomnao- 1st, When 
date the maker . And where a bill was drawn for the accommodation of a Notice of 
remote indorsee, and the names of all the prior parties were lent to him, it J^ntne-* 
was holden, in an action against one of those parties, an indorser, that the ccssary or 

latter was entitled to notice of the dishonour of the bill, because, upon pay- not J ^ on * 

* sequences 
of Omis- 
sion ; and 

tented for payment till the day after it became action against the maker, upon paying the note, ex- 
due, and that no notice waa given to the defend- and thereforo entitled to notice, to enable him cagefl 8UC ij 

to exert that right; see Terry r. Parker, 6 Ad. Omission. 

&. El 502. 507, 508, infra , note (o); and see * #j a(\ 1 
Lafitte v. Slatter, 6 Bing. 523, (Chit, j 1502); L 1 

which proves that knowledge that a bill will 


ant till five days after such presentment, but it 
also appearing that the defendant gave no value 
for the note, that he lent his name merely to 
give it credit, and that he knew at the time the 
maker was insolvent, Eyre, C\ J. directed the 
jury to find for the plaintiff, which they did. A 
rale to shew cause why a new trial should not 
be had was granted, and upon cause shewn, 
Eyre, C. J. said, ** If the maker is not known 
to be insolvent, insolvency will not excuse the 
want of an early demand, but knowledge ex- 
cludes all presumption, which would otherwise 
arise; here the money wns to be raided upon 
the defendant's credit; he meant to guarantee 
the payment, and no Ion could happen lo him 
from the want of notice .” And per Duller, J. 
“ the general rule is only applicable to fair 
transactions , where the bill or note has been 

f [iven for value in the ordinary course of trade, 
t is said, insolvency d#e§ nat take sway the 
necessity of notice; that is true, where the val- 
ue has been given, but uo further; here the de- 
fendant lent his name merely to give credit to 
the note, and was not an indorser in the com- 
mon course of business.” Heath and Hooke, 
Justices, concurring, the rule was discharg' d. 

In Sisson v. Tomlinson, Selw. N. P. Exit ed. 
335, and observed upon in Brown r. Mafi’ey, 
15 East, 222, Lord Ellenborough, C. J. ruled, 
on the authority of the preceding case, that 
where the indorser has not given any conside- 
ration for a bill, and knows at the time the 
drawer has not any effects in the hands of the 
drawee he (the indorser) is not entitled to no- 
tice of non-paymeut as a ho a ) fide indorser for 
a valuable consideration would he. 

But in Bayley on Hills, 3d edit. 136; 5lh ed. 
807, note 160, it is observed, that the courts ap- 
pear to have proceeded on a misapplication of 
the rule which obtains as to accommodation ac- 
ceptances; in those cases, the drawer bring 
himself the real debtor, acquires no right of ac- 
tion against the acceptor by paving the bill, and 
suffers no injury from want of notino of non- 
payment by the acceptor. Itut in this case the 
maker of tho note was the real debtor, and the 
payee the mere surety, having a clear right of 


not be paid by the acceptor is no excuse for 
want of notice: sco also 8mith r. Beckett, 13 
East, 187, ( 1 ’hit j. 816); and next note; and 
Brown r. Matfev, 15 East , 216, (Chit. j. 652); 
in which latter case it wns holden, that an in - 
darner is entitled to notice of dishonour , o/- 
though he has not receiud any value for his 
indorsement , if he did not know that the. bill 
wit* an accommodation bill in its inception. 

( n ) 8mith r. Beckett, 13 East, 187, (Chit, 
j. $16); Bnyl. 3d edit. 136; 5lhedit. 30$; and 
see NirhoEon r. (iouthit, 2 lien. Bla. 609, 
(Chit. j. 556); /"</, 111, note (u); Norton r. 
Picketing, 8 Bar. Cres 610; 3 Man. & Ry. 
23; Dans. & LI. 210, (Chit. j. Mil); ante, 
43S notes (/), ami supra, note (///). 

Smith v. Beckett, 13 East, 187, (Chit, j, 
Siti). In nn action against the payee and in- 
dorser of n note drawn by Cunning, dated 28th 
October, 180:», and payable on demand, it ap- 
peared that the defendant had lent his name to 


tli ;> * rind other note*, merely to enable ( 


aiming 


to obtain credit with the pi aintifts, his bankers^ 
ho having then lately stopped payment, which 
was well known to nil the parties. The plain- 
tills made advances for six months on theso 
note*, which ; Ovum-os they afterwards renew- 
ed, without any communication with the de- 
fendant. On tie* 23d .May, 1810, ('aiming be- 
came bankrupt, and payment was afterwards 
demanded and refused, hut no notice of this 
dishonour was given to the defendant. Lord 
Ellenboroigh thought n notice necessary, and 
nonsuited the pki intiffs; and on a n otion to sot 
. i - i c 1 #3 the nonsuit. Do Berdt v Atkinson was 
cited, hut the court h*dd cloailv, that a notice 
was necessary, especially as the advances had 
been renewed without the plaintiff’s knowl- 
edge, ami set* Free r. Hawkins, 8 Taunt. 1>2; 

] loir , (\ N. P. 55". 

(o) Terrv r. Porker. 6 Ad. & FJ. 502,507, 
5<>S; 1 N. X P. 752, 755, 8. C. 


(1) ^ Where a note was indorsed for the m-cnirmodation of the make*-, the ii.dorser having 
no funds in the makers hands; rnd during .all the time from tin* making of the not** un’il it** ar- 
riving at nmturitv, the maker was insolvent, but that fact was m»t to the indorser, nt tho 

time of his indorsement; held, that these ctrriimstnncrs did not eon«tituto any ground for dispens- 
ing with notice to the indorser. Holland r. Turner, 10 Con. 308. 

63 
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ing it, he would be entitled to sue such indorsee for re-payment (/>) (1). And 
the same point was determined in an notion against the dra\ver(<y). But if 
the payee and indorser of a note lend his name to secure a composition from 
the maker to a creditor, and take effects of the maker’s sufficient to pay it, he 
is not entitled to notice, because it would be a fraud in him to call upon the 
maker who had thus deposited effects in his hands to answer the amount of 
his indorsement (r) (2). So in France 'an indorser or party to whom funds 


(p) Brown r. Mafiey, 15 Fast, 2!0, (Chit, 
j. 852), where a bill was drawn, acre* pled, and 
indorsed by several indorser?, for the nr-mm- 
modation of the last indorser, and tin* acceptor 
had no effects of the drawer in his h inds, but 
that fact was not known to the defendant, one 
of the prior indorsers; it was hold, that the de- 
fendant, was entitled to notice of th 1 dis- 
honour before the holder could maintain an 
action against him, in order to enable him 
(even if he had no remedy upon the bill), to 
call immediately upon the last indorser to whom 
he had lent the se nility of his indorsement, 
without value received, and who had received 
the money upon that security. Lord Ellonbo- 
rough, after observing upon the case of Bicker- 
dike v. Bollman, (ante, 437), said, “ that de- 
cision dispensed with notice to the drawer, 
where he knew beforehand that he had no ef- 
fects in the hands of the drawee, and, had no 
reason to expect that the bill would be paid 
when it became due. But that exception must 
be taken with some restrictions, which, since I 
have sat here, I have often had occasion to put 
upon it, as where a drawer, though ho might 
not have effects at the time of the (Irurci eg of 
ike bill in the drawee’s hands, has a running 
account with him, and there is a fluctuating 
balance between them, and the drawer has 
reasonable ground to expect that he shall hare 
effects in the drawee’s hands irhca the bill be- 
comes due; in stu b cases I h ive always held 
the drawer to he entitled to notice, because he 
draws the bill upon a reasonable presumption 
that it will be laboured, {vide On* r. M a gen- 
ii is, 7 East, 253; 2 Smith, 328, (('hit. j 7 l(I); 
Lcggc v. Thorpe, 12 East, 171, (( hit j. 783)), 
when indeed it is a mere accommodation bill, 
without assets in hand or any expected, no no- 
tice to the drawir is necessary according to t ho 
established authorities; hut I slimed bo sorry 
to extend the doe trine further. It U said, how- 
ever, that 1 extended it to the case of an indor- 
ser, in Bisson e Tomlinson, (ante, 43*. n (/a)). 
But without sUrroiu! ‘ring that eis'% the cir- 
cumstances of which were different from the 
present, arid may make it at least more ques- 
tionable, here it is clear that tlw defendant had 
no knowledge of the, no vplor’s basing no 
assets of the drawer in his hands, and th tt the 


drawer put his name to it merely as a co- 
surety for Woods, and therefore, when it was 
dishonoured, it became most material to the 
defendant, that he should have had notice, in 
order to enable him to proceed against. Woods, 
for whom ho was in substance, though not in 
form, a surety; for, if he had no notice, he 
might lose his benefit of reimbursement against 
Woods, who had rereived the money upon the 
security of the defendant. I therefore think 
that the nonsuit was proper for want of such 
notice.” Grose, J. concurred, and Bayley, J. 
said, “ he was of the same opinion, and that 
the foundation of Mr. Justice Buller’s opinion 
in Bickerdike v. Bollman, was this, that the 
drawer, having no assets in the drawee’s hands, 
could not be injured by the non-payment of the 
bill, or the want of notice that it had been dis- 
honoured: and that is true, as against the draw- 
er, but as against an indorser, who is not the 
party to provide for taking up the bill in the first 
instance, and who has a remedy over, the want 
of notice is an injury to him. In Corney v. 
Mendez Da Costa, 1 Esp. R. 302, (Chit. j. 
538), it would have been a fraud in the indor- 
ser to call upon the maker of the note, because, 
before it became due, the maker had deposited 
ejfccls in hit hau ls to ansver the amount of 
his indorsement , and therefore he had no right 
to complain of the want of notice. Butin this 
case, if the defendant had had notice of the 
non-payment at the time, he would have been 
enabled toeall upon Woods immediately. The 
case of Smith r. Beckett has established, that 
n party does r.ot waive his right to notice by 
lending his indorsement as a security to enable 
the drawer to raise mom v on it ” Rule dis- 
charged. See also Lntilte v. Slatter, 6 Bing. 
<;*:>; 4 Moore & 1\ 457. (Chit, j- 1502). 

('/) Cory r. Beott, 3 B. &. Aid. 619, (Chit, 

j. i(-Sl). 

(/•) Corney v. Da Costa, 1 Esp. Pop. 303, 
(Chit. j. 5.18). Da Costa and Co. compound- 
ed with tlwir creditors, and to secure the con - 
position , drew notes in favour of the defendant, 
vvoi'di lie indorsed to the creditors. The d e~ 
fe > J t,.ok efrrh of Du Costa and Co. at the 
ti i : * to the amount of the composition, and an 
a fioti lmmg brought against him upon one of 
these indorsements, he insisted that ho had had 


(1) Th e relative rights and duties of parties who indorse a promissory note for the accommo- 
dation of the maker, are the same as in the ease of a business note; so that due notice of the dis- 
honor of such accommodation note having been given, a subsequent indorser who pays it, may 
recover of a prior indorser tin? whole amount paid, and not merely a contribution as in the case 
of sureties. Church r. Barlow, !) Pick. IG-p. 547. 

(2) An indorser of a promissory note, who, before the note falls due, takes an assignment of 
all the estate of tit** maker to meet his responsibility, is liable, although no demand of payment is 
made, and notice of non-payment is not given. Mechanic's Bank of N. V. v. Griswold,? Wend. 
Rep. lflo. 
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have been remitted to pay a bill, is not discharged by want of noticc(s); and I. Of Non- 
in i’Lncrica y w here the drawer of a cheek icithdre.tr his funds from the bank- P a y m « n b 
ers, il was held, that lie iee y\ the uon-paym nt oi t!ie cheek was not requi- Mr y p^. 
bitc(/). It lias however been held, tint it is no excuse lor not having pre- ceedings 
rented a note in lime for payment, that the defendant indor id it to gtiaran- hereon, 
tee a debt due Irom the maker, or that the defendant knew , before it was 1st, When 
(tee,, that the maker coul ! not pay il, and had desired a hanker, at whose Notice of 
house it was made payable, to send it to him, and lie would pay it(t/)(l). mentne^" 
In neueial, if the bill or note be niven as a collateral security, and the cessary or 
parly delivering it w ere no party to it, either by indorsing or transferring it not; Con- 
by delivery when payable to bearer, bet merely caused it to be drawn or in- ofOmhu^ 
dorsed, or delivered overby a tJiini person as a security, or has merely g ion; and 
guaranteed the payment, it has been considered that be is not within the whatex- 
cusiom of men hauls an indorser or party to it, so as to be absolutely enti- 
tied to strict regular notice, nor discharged from bis liability* by the neglect of 
the holder to give him such notice', indies be can shew by express evidence, 
or by inlerence, that lie has teniuily suslaif :cd h.ss cr damage by the omis- 
sion(.r) ( 2 ) ; ter if a person deliver over a bill to another without indorsing it, 
he does not subject himself lo the obligations of the ia w-mc reliant, and cannot 
be sued upon the hill, and as he docs not nihjrct l.inmcll to the obligation he 
is not entitled lo the ad vantages (if) ; and il lie < .01 prove that he has sustain- 


no notion of the non-payment of the note 1 1 1 * t i 1 
five weeks after it was due; hut Holier, J. he'd 
that he w ns not entitled to notice. and the pi aiu- 
titf had a \erdict. See obsei vntinn* on this 
ease in Drown r. Malley, 15 I ’-1 -* r , 222, -23* 
(Chit, j 952); aiifp, <1 1 V, ft innotis; Hi- 
ker r. I’ireh, 3 Cmnph 107, (( hi’. j. ^ O'; 
po*t % i Iff «et*!US to llio K,,tri«* efie.’t. tint Or* 
amount of deposited ofieots are root i\»*i to the 
use of the holder. 

Is) 1 J’ardrss. 45a, 400. 

(/) Conroy r. Warren, 9 Johns Co 259; 
Ilnyl. 1JS, American edit.; KoscOr, ;»Kg note 
32. 

(>/) Nicholson r. (iouthit, 2 Hon. E!a. fOV, 
(Chit j. 550). fiouthil and Hurton rnnUrfui 1% 
to iruacanir,: an instalment on the d* !>t of 
(ire eft, and for that purpose (ireon drew indes 
payable to fiouthil at Drury and Co/s, who h 
(iouthit and Hurton indorsed* m ft t vvlirnh tie y 
were delivered to thi^creditors. H'l/re they 
hecame doe, (iouthit inquired at Drury and 
Co/s if they had any tdhvN, and on tin ir say- 
ing they had not, ho desired them to s^r.d the 
notes to Inn) and he would p tv them. Vonv 
notes were accordingly ppesa n»**d ml paid, hut 
the note in question not h-m g pros nCrd li’l 
three days after it was due. ( i.* ; thit r- f tsrd to 
pay it. Ilurton laid supplied him \ . it h n.m.*y 
to take up all tin- notes, hnt as th/ w : s :,i4 pre- 
sented when due, lie had ret untied tie’ m« *: 
destined to pay it. An notion was Iron 
against (iouthit, and upon the tiiil, Hvre, C J, 


tlw>u;dit, as he knew tin* note would not be paid 
at Dn.:y and Co/s a tid had pio\ided money for 
it. and as his indor-o i:o nt was hv way of guar- 
antor, he was not iumn.d hv the delay, and 
the.t ih rt i ejpie<t to solid the notes to him wai 
either a wm\or of notice c»r notice hv anticipa- 
tion; hot on a rule - im to enter a nonsuit, and 
ran*** shown, tin o /i he thought the justice of 
the e-” was r!e..rl> with the plaint ill*, he 
thought h • oouh! not recover; for though the in- 
dor- ’oo nt was by way of guarantee, it was 
liable to all the legal con*, quences of an in- 
dorsement; and (louthit’s promise to pay was 
only to pay such as should he duly presented at 
Drury’s. Healh and Hooke, Justices, were of 
the same opinion, and the rule was made abso- 
lute. 

(.r) Warrington r. Eorbor, 9 East, 242; 6 
E*p. 99, ((’hit. j. ?.‘:D; Hlufiips t\ Astling, 2 
Taunt. 2<'o, f ( 'hit. j. <7*1; /v in) ard r. Howes, 
5 'rnih & S. ( 3, (Chit j. 9o5); Holhrow v. 
Wilkins, l Har \ (’res. 10; 2 D. 9c Ry. 59, 
(Chit j Iti.Vi,'; Nan Wart r. NVooIIev, 3 Har. 
ic ( res 4.'!t ; h D. & lgv. iD7 ; 1 Ry. & M. 
4, (( hi;, j. 1-C5). Hut see observations of 
H ivhw, J. in C:imi<D'* r Alhuihv, (5 Har & 
(’res.*;//; 9 D. & Uy. HIM, (Chit. j. 13! 9); 
{i‘ti\ .*'5 ’, not * ( sH see further, ]n>st t 6thlv, 
as it ruei.’o must he "iven 

( v) f'er Ahl «et, (\ J. in Van \\ r art t\ NVool- 
1), 3 i r. x <5 s. 5 D. / Ry. 347; 1 


(1) The indor<er of a note not uoroii ■!>!•* his no ri,'ht in an :oi|on aifainst him, to insist upon 

a prr\ ;oi:s demand of th ‘ m a', or and no/n’o of non -p lynumi ; t h • iuilor* mi. erf i* oqui \ a lent lo a 
guaranty tint the note w ill Im p *id, and no! a eoruhtional iiudcrta'.i'ng to piv if tin* maker does 
not; an absolute guaranty mav ho written over th** i u!or**oo,ent, upon whi. li a recovery may he 
had. He\ nwnr v. Van Ilvek, \\ rnd. teC. 

( 2) ^ True v. Harding, 3 Iuirf. IV / llrviiolils c! tt! v. Dongkis^, 12 l’el*’rs, 497. Contra , 
Irwin r. I ..-unborn, t Har 1*25. N 
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OF N^N-PAYMrlNT, 

I. Of Non- ed damaga, then he is only discharged to the extent of such actual darn- 
payment, age(z)(l). If the parlies who ought primarily to have paid the bill or note 
wry Pro-*” ' vere solvent at the* time when the same, became due , and for some time after- 
ceedings wards, and only subsequently became insolvent, before notice, an inference 
thereon. 0 f ac i ua l damage from the want of notice to the party guaranteeing, or other- 
lst, When wise collaterally liable, will *prevail(a), until rebutted by actual proof, that if 
Noticeof notice had been given, payment would not have been obtained (6). But if 
ment^ne-* ^ ie P art,es became bankrupt, or wholly insolvent before the bill or note fell 
cessary or due, then the inference will be, that no injury arose from the want of notice; 
not; Con- though that inference may also be rebutted [c ). Thus it was decided, that a 

oTomUt-* P erson "bo had guaranteed the payment of money to be paid by a bill, was 
■ion; and entitled (though no pa # rty to it) to insist on the neglect to make a proper pro- 
xy hat ex- sentment, or to give due notice of the dishonour of such bill (c/) , the drawer 
OmiLfon* 1 having become insolvent after it became due. In another case, the defend- 
[ *442] aut ’ being indebted to the plaintiff for goods sold, and C. being indebted to 
J the defendant, the plaintiff, with the consent of defendant, drew a bill on C. 
payable at two months, which C. accepted, but afterwards dishonoured, and 
it was held, riuit the defendant was not entitled to notice of the dishonour, 
his name not being on the bill , and that the bill was not to be esteemed a 
complete payment o! the debt under the Statute of Annefc); hut then it ap- 
peared that the drawee was certainly, from the time the bill fell due, not in 
a condition to pay it. And it has been held, that proof that before the bill 
became due, the parties liable upon it were bankrupt or insolvent, will be 
prim* facie evidence that a demand upon them would have been of no avail, 
and will dispense with the necessity of making such presentment or giving 
notice, because the same strictness of proof is not necessary to charge a 
guarantee, as is necessary to support an action upon the bill itself, and the 
circumstances created a presumption that the guarantee was not prejuced by 
[ *443 ] the want of nolicef J % )(2). Thus *whcrc the plaintiffs sold goods toC.and 

( 2 ) Id. ibid. 15 0 *, Davenport and Finney became insolvent, 

(a) Phillips v. Astling, 2 Tauut. 206, (Chit, and Houghton was declared bankrupt in 1S09, 

j. 777); and sec observations of Abbott, C. J. in after which payment was demanded of the 
Holbrow v. Wilkins, 1 Bar. & Cres. 10; 2 D- defendants. A verdict was found for the 
& Ry. 59, (Chit, j 1652). plaintiff, but upon a rule nisi for entering a 

( b ) Swinyard v. Bowes, 5 Maule &. S. G2. nonsuit, after referring to Warrington v. Furbor, 

(c) Warrington v. Furbor, X Hast, 2 42; 6 (8 East, 242, and infra, note (/ ) said, that 

Esp. 89, S. C. ; Holbrow % Wilkins, I Bur. & here the insolvency of the drawers and the 
Cres. 10; 2 D. & Ry. 59, (('hit. j 1652). bankruptcy of the acceptor did not hap - 

(d) Phillips u. Astling, 2 Taunt. 206, (Chit, pen until tons: after the bill became due t 
j. 777). The declaration staled, that in consid- and that for anything that appeared, if the 

. eration that the plaintiffs would sell and deliver money had been demanded either of thedrawer 
to Davenport and Finney certain goods, to be or acceptor, the bill might hare been paid , but 
paid by a bill 9 to be drawn by I). and F. upon that the necessury steps not having been taken 
Houghton, at six months; the defendant under- to obtain payment from the parties who were 
took to guarantee the payment of such bill. It liable upon the bill, and solvent, the guarantee 
then averred delivery of the goods, acceptance must be discharged, and therefore they made 
of the bill, its presentment for payment, and dis- the rule absolute. 8ec also Bridges r. Berry, 3 
honour. At the trial it appeared, that Houghton Taunt. 130, (Chit. j. 804) ; Bishop r. Rowe, S 
was at sea when the bill became due, which was Maule Sc S. 362, (Chit. j. 921 ) ; Cory c Scott, 
on the 14th July, 1808, but that he had an 3 B. & Aid. 619, (Chit, j 1081), 
agent residing in London, authorized to accept (c) Swinyard /*. Bowes, 5 Maule & S. 62, 
bills, and who had accepted this. 'JHiat no (Chit, j 955). 

presentment for payment was made to this ( f ) Warrington v. Furbor, 8 East, 242; 6 
agent when the bill became due; that on the Esp. R. 89, (Chit. j. 733). The defendant ap- 
16th July, the plaintiff gave D. and F. notice plied to one Martin, to purchase some goods to 
that the bill remained unpaid, hut no notice the amount of 1000/., the price of which the 
was given to the defendants. In February, plaintiffs undertook to guarantee at a credit of 


(1) ^ Reynolds et at. r. Douglass, uhi supra. }► 

(2) On a guaranty ofa promissory noto drawn and indorsed by others, if the drawer and in- 
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P., and took their acceptance for the amount, half of which was guaranteed I Of Non- 
by the defendant, and before the bill became due, C. and P. became insol- 
vent, of which the defendant was then informed, and also that the plaintiffs Mr y Pro- 
looked to him for the sum which he had guaranteed, it was held, that under ceedings 
these circumstances it was unnecessary for the plaintiffs to present the bill l f |erco °- 
when due, or give the defendant notice of the non-payment of it(^). So 1st, When 
where A. and Co. resident in America, employed B. resident at Binning- Notice of 
ham in this country, to purchase and ship goods for them, and on account of 
such purchases they sent to B. a bill drawn by C\ in America on D. in Lon- cessar y or 
don, but did not indorse it; and B. employed his bankers to present the bill not J Cort * 
for acceptance, and D. refused to accept, but of this the bankers did not 
give notice until the day of payment, w hen it was again presented and dis- aion; and 
honoured; and before the bill arrived in this country, C. became bankrupt, what ex- 
and he had not, either when the bill was drawn, or at any time before it be- omiLioo * 
came due, any funds in the hands of D., the drawee; in an action by B. 
against the bankers, for negligence in not giving him notice of the non-ac- 
ceptance, it was held, that inasmuch as A. and Co., not haring indorsed the 
bill } were not entitled to notice of dishonour, and still remained liable to B. 
for the price of the goods sent to them, and the drawer was not entitled to 
notice, as he had no funds in the hands of the drawee, B. could not recover 
the whole amount of the bill, but only such damages as he had actually sus- 
tained in consequence of having been delayed in the pursuit of his remedy 
against the dra\ver(/i). And where even the party's name is on the bill, 
yet if he give a bond conditioned for payment by the acceptor, within a 
monthjafter it was due, without any stipulation about notice, the want of 
notice is no defence, the bond being an absolute engagement that payment 
should be made(t). But we have seen, that the drawer of a renewed bill is, 


six months. The goods wore furnished, and 
the defendant accepted a bill at six months for 
the amount. This bill became due 3d Decem- 
ber, 1801, but on the 21st November precedi air, 
the defendants became bankrupts , and the plain- 
tiffs were obliged to pay Martin 1000/. on their 
guarantee, and now brought this action to be 
reimbursed; one of the objections made bv the 
defendant at the trial was, that the plaintiffs had 
not proved a presentment of the bill to the de- 
fendant for payment, without which it was in- 
sisted, that Martin could not have recovered 
against the plaintiffs on their guarantee, and 
therefore, that the latter had paid the money in 
their own wrong. Lord Ellenborough held the 
proof unnecessary, this not being an action on 
the bill, and it being obvious that notice u'ould 
have been unavailable , the defendants having 
been then recently stripped of all their proper- 
ty, and the plaintiffs had a verdict; and on a 
rule nisi to set ir aside, and cause shewn, 
the court held the verdict right, and I,awrence, 
J. said, “the guarantees wire not prevented 


from shewing that they outfit not to huve been 
called upon at all, for that the principal debt - 
ors could have paid the bill if demanded of 
them.” Rule dischorged. But in Murray v. 
King, 5 Bar. & Aid. 165, (Chit. j. 1119), he 
considered this case as broken in upon by tho 
case of Phillips r. Astling, They, however, are 
distinguishable in the material fact of the insol- 
vency having occurred before the bill was due 
in one case, but in the other afterwards, and see 
Holbrow r. Wilkins, 1 Bar. & Cres. 10; 2 D. 
& Ky. 59, (Chit. j. 1652). 

{g) Holbrow r. Wilkins, 1 Bar. & Cres. 10; 
2 Dow. & Ky. 59, (Chit. j. 1652). 

(h) Van Hart r. Woolley, 3 Bar. & Cres. 
439; 5 Dow. & Ry. 874, (Chit. j. 1235). On 
the new trial, a. n. 1830, it appeared that the 
whole debt had been satisfied, and that there- 
fore the plointiff was entitled to recover, and be 
did recover only nominal damages, id ; Mood. 
& M 520. 

(/) Murray r. King, 5 B. & Aid. 165, (Chit, 
j. 1119). 


dorser are insolvent when the note becomes due, this would prima facie be evidence that the 
guarantor was not prejudiced, and therefore the giving him notice of non-payment is in such case 
dispensed with. Gibbs r. Cannon, 9 £*crg. & Ruwle, 198. ^ Erwin v . l^ambom, 1 Hnrr. Del. 

R. 125. )> 

Where the maker of a promissory note is utterly insolvent, so that process against him would 
be useless, the guarantor will be bound by his indorsement, though no suit be brought against the 
maker. Prentiss r. Danielson, 5 Conn Kep. 175. 
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OF .NON-PAYMENT, 


I. Of Non- by ill’} n j 1 to g*va n >1 *(* ‘ of ill * JAhmimir of it, not only discharged from 
payment, t;,j * t y U) pay i;, h i aNo from all ii ihiiiry to pay the prior bill ( /c) . 
and n ecu*- 'jq lc d .clrinr, tijoi in!ws a p jrsmi is a mrL/ to a bill or note, he cannot 
cmling* co uplain of i'r; want of ivg.ilar inr.ice of the clAlmnot!;*, mttit be understood 
ilureon. \ V *, : { i eon hi *rab!e ({ i.ihficalion; and we have seen, lint if a person has trans- 
it When [erred, by mere dv livery, a note j>:iy;tblu to bearer, be is entitled to regular 
Notice of notice, for though be has not ;indors* , d, he, as having been the bearer, is to 
Non-pa)- j )c considered a> a parlu to the kfeUmjicnl ( 7) . 

censary or It is no exrusu for not giving notice to me d.a vor, that on an apprehen- 
not; (’on- sion that the bill would be dishonoured, he lodged other money * which he had 
of^Omis- 8 ^ )e ( l r;,uee1s 1,1 l hc hands of the indorser, on an underlahing by the ia- 
gion; and dorser, that he would return it whenever it should appear that he was 
what ex- exonerated from the bill; lor his having other money of the* drawee’s does 
Chnissiou^ 1 not him to apply it to the di.dna.orcd bill, unless lie lml notice of the 

r #444 ] dishonoured) . And where the defendant, as drawer of the bill, was at 
that time liable on his acceptances given to a much greater amount for the 
accommodation of the acceptor of the bill in question, it was held, that the 
plaintiff, the indorsee, was not n iic\ed from the uecessitv of proving nonce 
of tiie dishonour (n). .Nor is it any excuse lor not giving nod e to the 

drawer of the bill, if lie had clients in the hands of the drawee, that the 
drawee represented to the drawer, when the bill was drawn, that he should 
not be able to provide for it, and that the drawer thereby understood that 
lie should have to provide for h(o). 

If at any time between the drawing o f the. HU and itc presentment and dis- 
honour , the drawee had some e y// els or property of the drawer in his hands, 
though insufficient to'pav the amount, he will nevertheless, in general, he en- 
titled to notice of the dishonour, and the Iter 1ms of the holder will discharge 
him from liability: for this ease didders front that where there are no ejects 
whatever of the drawer in the hand;; of the dr. wee at the time, because the 
drawer must then know that he is di awing upon accommodation, and with- 
♦ out any reasonable expectation lha* (lie bill wdl be honoured; but if lie have 


(k) Bridgets r. Berry, 3 Taunt. 120, hit j. 
804); uute\ 43S, not <?’(c). 

(/) Camidue r. Alhmbv, 6 Par. Crcs 27 3; 
9V.k Hv. ml, ((hit. j. tnlt\ 3 V., 

note (s). And see ftnther, ] os :/, Winy, .is* to 
whom JSotiec must be given. 

(wt) Clegg r. Cotton, 3 lb h I\ 23 1, (Chit, 
j. 657). Indorsee against tin: drawer of a bill. 
The bill was drawn in America, on Cnilce, el 
Liverpool, in favour of Miller and Itobertson, 
and by them indorsed to Booth and Co., and it 
afterwards came to the plaintiff's hands. It was 
dated in 1794, and drawn at ninety days si/lit. 
In 1800, the defendant bavin;/ other efforts of 
Cullen’s in his hands, deposited them with Mil- 
ler and Robertson, and Booth and Co. , on an 
undertaking from them, that they would return 
these effects wlemi \ er it should appear that fh *y 
were exonerated from this bill. Cullen a! to- 
wards became bankrupt, The doibndant was 
arrested, and then said lie should apply to Cul- 
len's assignees to bail bim, for be h id lode d 
property in America to answer tie* bill, and if 
he was discharged for want of notice, he should 
pay it over to them. Acceptance and payment 
were both refused, but no noli •• was ever given 
of it to the defendant. Chambrr, J. nonsuited 
the plaintiff, on the ground that the defendant 
was discharged for want of notice; and on a rule 
nisi to set aside tlr* nonsuit, and cause shewn. 


the court held, that the special circumstances 
did not e\r;is > the want of noli'e*. that there 
was no fraud ill the defendant, which was the 
ground of tii ' rule for dbpensin/ with notice, and 
flut.whm A I i . 1 * r and Kobert-on, and lloatli 
and Co. were exonerated, which they were by 
want of notice, tli * money deposited with them 
belon/ed to Cullen's ; s<ii»or es. Rule discharg- 
ed. 

Note. It did net appear that the defendant 
had got back tie* property which he deposited, 
hut that eiroumstaiwo was not relied on. See 
further, ! R.o-dess, 45.*, !(.0 

{n) Spooner r. Cardiner, Kvan Si Mood 8-1, 
(Chit., j. I2M). 

(o) Staples r. Osinas, 1 l'sp R. 332, (Chit, 
j. 544). in an action against the drawer ol a 
bill, the def.>n 'e w is want of notice. The p’ain- 
titf tlwre, j. on tvdbd tin* acceptor, who proved, 
that wli 'ii the bill was drawn, he was indebted 
to the defend nit in more than the amount of the 
bill, but tb it he then represented to the defend- 
ant that it would not be in his power to provide 
for the hill when it should become due, and that 
it was therefore tlum understood between them 
that the defondunt should provide for it; and it 
was contended, that this superseded 'the neces- 
sity of giving tin; defendant notice, but Lord 
Kenyon held that it did not, and nonsuited the 
plaintiff! 
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some effects at tlie time, it would be daoir^rous and inconvenient, merely on 1 Of Non- 
account of the shifting of a balance, to hold notice not to be necessary; it P'>' ,nont » 
would be introducing a number of collateral issues upon every case upon a Mry 
bill of exchange, to examine how the accounts stood betw( cn the drawer ce/dings 
and the drawee, from the time the bill was drawn, down to the lime when lI,crcon * 
it was dishonoured (/>) . For the same reason, if the ^drawer of a bill of i s t $ whon 
exchange, when it is presented for acceptance, has eJieets in tin* hands of Notice of 
the drawees, though he is indebted to them in a much larimi* amount, and ;7,cnt P nX” 
they, with his privity, have ap|>n>j)ria:cd the elU'cts in their hands to the Cf . gsar y or 

satisfaction of their debt, he is entitled to notice of the ili4ionoiir(//). Nor not ; Con- 

* sequences 

(v) Orr r. Magennis. 7 Fast. 3’f); 3 .'-mith, pert, that tlie hiM wi*l he regularly p;i i«! , a lul he • " . 

.. i i n .. .. . i ...m . ..a : : : * . ,n.. *' n "l and 


(]>) Orr r. Magennis. 7 Fust. 350; 3 , c mith, 
32S P (Chit, j 72f»»; Flue khan r. Keren, 1 
Campb. 503, ( ( ’hit. j. SI>?; i l.mmmi.d r l>u- 
frene, 3(’arnj)h. 145, (C’liit. j. * I s ;; Thar kray 
v. Blackett, 3 Ormiph. 1(M, ( C 'hit j. S F ). 

Orr r. .Magciiuis. In an action h\ the payees 
against the drawer of a foreign lull, pax able 
at ninety days after sight, the drr| aration 
averred presentment for acceptance and refusal, 
presentment for payment and re final* and pro- 
test for non-payment ; it then averred, that at 
the time of making the hill, and from thence 
until presentment for p.n meat, the defendant 
bid no clients in the hands of the drawees. At 
the trial it appeared, that at the time of drawing 
the hill, the defendant h id e fleets in tin* hands 
of the drawees, hut to vvii.it amount did not ap- 
pear; hut that when the hill was presented for 
acceptance, ami them e until presentment for 
payment, lie had not any. Tim hill was only 
noted I >r uon-uen p!;:nce, hut was piote .tt d lor 
non-paynmif , ro pet ice of rjnn-ueeept;;nre was 
given to the dr fe f ,d a nt. Th * p'eirdiT- had paid 
the amount to an indorsee. '1’hey were non- 
suited lor want of proving, pro! st lor and notice 
ol non-aceept; nee. ( )n motion to set ;>ide tlie 
nonsuit, Birkerdikc r. i. oilman and other e nes 
were cited to show that no notice, and therefore 
no protest, was in* ■» -s'irv. But f .ord Flienho- 
rough said, that that case went on the ground 
that tlmre were no i 'it rj s in the hands ol the 
drawee at the tin e v\li it the hill was drawn, 
■wild the other eases followed on tin* same 
ground, hut that no ease had extended tin* ex- 
emption to c..si*s where the drawee had elierts 
of the draw* r in his hands at the time when the 
bill was drawn, ihnimli the I* dance might vary 
aftenra n.d, and he turned into the opposite 
scale. Hide p fin* d. 

Hammond v, BulVerm. 3( f amph. I 15, (('hit. 
j. H;!'). A' lion on a hill for ho I/. 17 m lo</. 
drawn hy defendant upon and iica epn *| hy 
Messrs. Ihifreiie ami I'ennv, pavnbleat three 
months. To excuse th • proof of i:o’ i*e t*» tin* 
deleiidant of the dishonour of the lull, one of 
the acceptors \\ as called, who stated, that w hen 
the hill was drawn stud ace* pled, tlmv h o! no 
effects of tin* drawee in their hands, hot that 
before the hill became due, he paid a sum ol 
400/. on tlmir account. Faike, for the plaiulitl, 
insisted, that this was an accommodation kill, 
and that the drawer their fore was not rntith <1 
to notice of its di.-houour. Fold I Jlenhorough 
said, I think the drawer has a right to notice of 
the dishonour of a hill, if he has ej/'erfs in I hr 
hanJsnj the a creator at any time in j ate it be- 
comes due, In that case, lie may reasonably ex- 


pert, that the hdl will ho regularly paid, a ud lie • « 

1 . , , . * 1 , sion; and 

max la* prejudicial ny receiving no notice that it u j nl ex 

is tli'lammu ed. | am aware that the* inquiry f . (t ^ suc || 
h:*.s g •ueralfv he«*n as to the Mate of accounts f 

n tw -en tlm draw ' r and tia* drawee, when the . ^ 
la!! u as draw;: or accepted; hut 1 coio'clve the L **'*•-) J 
\\ he'e period ii.’i-' he looked to, from the draw- 


ing -of ' lie hi ft rill n heron ms due, and that notice 
is ley , ile if ihe drawer lu.s ef hris in the hands 
of tin* drawe. at aa\ lion flat mg tin. t interval: 
I here for i , if i!i- d-l’.-.id int in tins ease paid a 
sum of money h<r )I">..r.u I )u Irene and Fennv, 
le-lore tin* 2 s th of .ln!v, \ on must prove that lie 
had due notice it w,.s not paid on that day hy 
tlm acceptors. '] lie case w s afterwards brought 
before the court, hut the dilu tion of the judge 
at Nisi Fries upon this jM'int was not question- 
ed. 

Tliackra v r. Blackett, 3 f’ liuph. Hi I, (f’hit. 
j. 3 1 s ). 'I he draw er of tu o hi! 's of ex< hinge, 
Imlore they Imnnoe due, rem ixed notice that 
tlmy w ere accidentally dcstrov ed, and was call- 
ed upon to give otlmis in tlu*u stead, aeeoiding 
to tlm statute of ft lo \\ ill, 3, e. 17. U lieu 
the hills were drawn, In* had no i fie -ts in the 
hands of the acceptors, hut before eitli >r was 
due, they were indebted to him to an amount 
)esM th in one of tlm bil is, and became ban k| apt; 
held, that lie was tieveitlmless entitled In no- 
tice of the dishonour of both hills. Ford Fflen- 
horoiiL'h said, “ T’ln* excuse of want of eiieets 
in th«* ir hands, I think is unavailing as to both 
lulls; I cammt make any distinction between 
tin* two. If tlmre was an open account be- 
tween the parties, and tlm acre plots were in- 
debted in any sum to the drawer before the 
lulls became due, I cannot sav that lie must 
i m i ■ < s sa 1 1 1 y have be n aware, before hand, that 
citlmr of them would he dishonoured. Judges 
of tlm greatest authority have doubted of the 
prop. m v <if the rule laid down in I ’• iekerd ike 
r. Follman, and I certainly will not give it any 
ex ten-ion.” IMu in till’ nonsuit* d. 

But mo tlm reasoning in 1 Fanless. 45°, 
4Hk 

(</) Blackball r. Doren, 2 f’amph. 503, 
(Chit, j sMOk This was an action against tlm 
drawer of a hill for 25*'/. payable after sight, of 
which acceptance had been refused; and to ex- 
cuse the want of notice of non-arreptaneo, it 
was proved, tint when tin* hill was presented, 
thmogh tin* drawer had eifiu ts in tin.* hands of 
the drawee to the amount of 1500/., yet ihat 
he owed them 10,000/. or I I ,ouo/., and that 
they had appropriated the effects to go in satis- 
faction of tlm debt ; this appropriation, howev er, 
was without the defendant's prixitv. Ford 
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OF NON-PAYMENT, 


[PART t. 


I. Of Non- is actual value in the hands of the # drawee at the time of drawing , essen- 
S'neces- t,a % necessar y 10 entitle the drawer to notice of dishonour of the bill, for 
sary Pro- circumstances may exist which would give the drawer good ground to con - 
ceedings sider he had a right to draw a bill upon his correspondent; as where he has 
thereon, consigned effects to him to answer the bill, though they may not have come 
l«t, When to him at the time when the bill is presented for acceptance(l) ; to which 
Notice of ma y be added the case of bills drawn in respect of other fair mercantile 
ment P ne- a gi*eements(r) . So it is no excuse for not giving notice to the drawer that 
cessary or he had, in fact, no funds in the hands of the drawee, if he had made provi- 
not; Con- S j 0n t 0 have such funds there, and might reasonably expect they were there; 
of^Omiji^ as w ^ lere a bill was drawn in respect of a cargo shipped by the drawer to 
sion; and this kingdom, and in the hands of a broker, who was to pay the proceeds to 
what ex- the drawee to enable him to take up the bill, in which case notice was held 
Omission. requisite(s). And, therefore, where the drawer had sold and shipped goods 
to the drawee, and drew the bill before they had arrived, and the drawee not 
having received the bill of lading, refused to accept the goods because they 
were damaged, and who refused to accept the bill, it was decided that the 
drawer was discharged for want of notice (/). But if the vendor of goods 
sold upon credit , draws upon the purchaser a bill, which would be due long 
before the expiration of the stipulated credit, be is not entitled to notice of 
the dishonour, because he had no reasonable expectation that the drawee 
would honour the bill, but on the contrary, a pretty clear assurance that it 


Ellenborough said, “ If n man draws upon a 
house, with whom he has no account , he knows 
that the bill will not be accepted; he can suffer 
no injury from want of notice of its dishonour, 
and therefore he is not entitled to such notice, 
but the case is quite otherwise where the draw- 
er has a fluctuating balance in the hands of the 
drawee ; there notice is peculiarly requisite. 
Without this, how can the drawer know that 
credit has been refused to him, and that his bill 
has been dishonoured ? It is said here, that 
the effects in the hands of the drawees were all 
appropriated to discharge their own debt; but 
that appropriation should appear by writing, 
and the defendant should bo a party to it. 1 
wish that notice had never been dispensed with, 
then we should not have been troubled with 
investigating accounts between drawer and 
drawee. I certainly will not relax the rule still 
further, which I should do if I were to hold 
that notice was unnecessary in the present 
case.'” Plaintiff nonsuited; but see Smith v. 
Thatcher, 4 Bar. Aid. *200, (Chit. j. 1100); 
Roscoe, 224; Bayl. 5lh edit. 311; post, 447, 
note(j;). 

(r) Per Lord Ellenborough, in Legge r. 
Thorpe, 12 East, 175; 1 Campb. 310, (Chit. j. 
783); per Evre, C. J. in Wnlwyn r. St. Q,nin- 
tin, 1 Tins, k P. 654; 2 Esp. 515, (Chit. j. 
678); Ex parte Wilson, 11 Ves. 411, (Chit. j. 
720). 

(s) Robins v Gibson, 3 Campb. 334, (Chit, 
j. 885); see also 12 East, 175; 1 Bos. &. P. 
655. 

(<) Rucker v. Hiller, 16 East, 43; 3 Campb. 
217, 334, (Chit. j. 861). Where one draws 
a bill of exchange with a bon) fide reasonable 


expectation of having assets in the hands of the 
drawee, ns by having shipped goods on his ac- 
count, which were on their wav to the drawee, 
but without the bill of lading or invoice, the 
drawer is entitled to notice of the dishonour, 
though in fact the goods had not come to the 
hands of the drawee at the time when the bill 
was presented for acceptance, or he had reject- 
ed them . and he returned it, marked “ no ef- 
fects.” Lord Ellenborough, C. J. said, “ When 
the drawer draws his bill on the ton i fide ex- 
pectation of assets in the hands of the drawee 
to answer il, it would he carrying the case of 
Bickcrdike v. Bollmnn further than has ever 
been done, if he were not at all events entitled 
to notice of the dishonour. And I know' the 
opinion of my Lord Chancellor to be, that the 
doctrine of that case ought not to be pushed 
further. The case is very different where the 
party knows that he has no right to draw the 
bill. There are many occasions where a drawee 
may be justified in refusing, from motives of 
prudence, to accept a bill, on which notice 
ought nevertheless to he given to the drawer; 
and if w r e were to extend the exception further, 
it would come at last to a general dispensation 
with notice of the dishonour in all cases where 
the drawee had no assets in hand at the very 
time of presenting the bill: and thus get rid of 
the general rule requiring notice, than which 
nothing is more convenient in the commercial 
world. A bond fide reasonable expectation of 
assets in the hands of the drawee has been sev- 
eral times held to he sufficient to entitle the 
drawer to notice of the dishonour, though such 
expectation may ultimately have failed to be 
realized.” 


(1) *{ Dickins r. Beale, 10 Peters, 672; Bloodgood r. Hawthorn, 9 Louis. 124 )> 
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would be dishonoured (u). And in one *cnse it seems to have been suggest- I. Of Woo- 
ed, that the want of notice is no defence where the defendant had not, at 
the time the bill became due , sufficient effects , although he had such when £ry Pro- 
tbe bill was draten; as where the party having 712/. at his banker’s, accept- ceedingi 
ed a bill for 300/., payable there, but when due he had only 41/., in which tbereo “* 
case notice to him was considered unnecessary; but the decision proceeded i*t, When 
on the ground that an acceptor is not entitled to notice, and therefore cannot Notice of 
be relied upon as altering the general rule (a*) . Where the drawer of a bill of n,ent P ne" 
exchange had no effects in the hands of the acceptor from the time of draw- cesgary or 
ing the bill till it became due, but the acceptor had received from the draw- Dot ; ( on- 
er prior to this bill on which the action was brought, acceptances of the "romi®? 1 
drawer, upon which he had raised money, some of which acceptances had sion; and 
been returned dishonoured, and others were outstanding, it was held that the ex- 
drawer was entitled to notice of dishonour of the bill (y) - And it should ombafon** 
seem, that although the drawer or other party may not have advanced mo- 
ney or goods to the drawee, yet if he has deposited short bills or polices, or 
even title-deeds, in his hands, or has accepted cross hills, and had reasona- 
ble ground to expect that the drawee would accept or pay in respect thereof, 
be is entitled to notice of the dishonour^). 


(u) Claridge v. Dalton, 4 Maule & 8. 226, 
(Chit. j. 934). The drawer of a bill of ex- 
change, who has no effects in the hands of the 
drawee, except that he has supplied him with 
goods upon credit, which credit does not expire 
till long after the bill would become due, is not 
discharged by want of notice of the dishonour. 
Time given by indorsee to the payee does not 
discharge the drawee. Lord Ellenborough, C. J. 
said, “ I accede to the proposition, that where 
there are any funds in the hands of th3 drawee, 
•o that the drawer has a right to expect, or even 
where there are not any funds, if the bill be 
drawn under such circumstances as may induce 
the drawer to entertain a reasonable expect- 
ation that the bill will be accejded and paid % 
the person so drawing it is entitled to notice; 
but this bill was drawn in anticipation of the 
credit, and without any assurance of accommo- 
dation; and Bayley, J. said, “ The case of 
fiickerdike r. Bollman has established, and I 
am disposed to think rightly, that a party who 
cannot be prejudiced by want of notice shall 
not be entitled to require it; but this rule ex- 
tends only to cases where the party has no ef- 
fects, or is not likely to have effects, or has no 
expectation that he will have any. In all other 
cases, the drawer is entitled to notice, and this 
is required in order that he may withdraw forth- 
with out of the hands of the drawee such effects 
as he may happen to have, or may stop those 
which he is in a course of putting into his hands. 
But at the period when the bill was refuse 1 
payment , the dtfendant was not in a condition 
to have taken any steps against Pickford , the 
drawee , so as to derive any benefit from a no- 
tice; therefore he was not entitled to notice, 9 * 
(z) Smith v. Thatcher, 4 B. & Aid. 200, 
(Chit. j. 1100); Roscoe, 221; Bnvl. 5th edit 
311. 

(y) Spooner v. Gardiner, Ry. & Mood. S4, 
(Chitj. 12U). 

(z) In Walwyn r. St. Quintin, 2 Esp. R. 515, 
(Chit. j. 578). Eyre, C. J. left it to the jury 
to say, whether title-deeds were effects or not, 

04 


and they found in the affirmative. See 1 Bo«. 
& I*. 652, S. C. ; ante, 438, note (A). 

Ex parte Meath, 2 Ves. & Bea. 240; 2 Rose, 
141, (Chit. j. 894). In this case a distinction 
was taken as to the necessity of notice to the 
drnxver of a dishonoured bill, depending on the 
fact whether tho acceptor lias effects, or whether 
it arose out of a single transaction, or out of 
various dealings. In the latter case it was held, 
that notice is equally necessary without effects. 
And it seeing that securities, ns title-deeds and 
short bills, are effects for this purpose. The 
Lord Chancellor said, “ f have often lamented 
the consequences of the distinction' introduced 
in modern times, as to the necessity of giving 
notice of the non-payment or non-acceptance of 
a bill of exchange, whether tho acceptor had or 
had not effects, and I have the satisfaction of 
finding, that my opinion has been adopted by 
the courts of law. According to the old rule, a 
hill of exchange, purporting upon the face of it 
to be for value received, the implication of law 
from the acceptance was that the acceptor bad 
effects. Then they come to this general doc- 
trine, that it is not necessary for the holder to 
gi\e notice, if he can shexv that the acceptor 
had no effects. The first objection is, who is to 
deride whether there aro effects or not? In the 
simple r ise, where there is nothing but the par- 
ticular bill, and no other dealing between them, 
there is no diiiiciiltv; bvt if there are compli- 
cated engagements, and various accommoda - 
tion transactions, no one can say whether there 
are ejf cts or not , and there cannot be a strong- 
er instance than that in the case of Walwyn r. 
8t. Quintin (2 lisp. R. 515, ante , 438, n .(h)) 
referred to; Lord ( hief Justice F.yre, a very 
good lawyer, left it to the jury to decide, with- 
out any solution of the question, whether title- 
dee ts nre effects; hut a rule that securities can- 
not be wtoris in any c..se would be quite destruc- 
tive of all commercial Healing Jtre no t short 
bills, for instance, eferfs? Is it of no impoil- 
aner to the holder to have notice that he mnv 
withdraw’ them from the possession of tho ac- 


Digitized by VaOOQle 



*448 


OF NON-PAYMENT, 


[part I. 


I. Of Non- 
payment, 
and neces- 
sary Pro- 
ceedings 
thereon* 

1st, When 
Notice of 
Non-pay- 
ment ne- 
cessary or 
not; Con- 
sequences 
of Omis- 
sion; and 
what ex- 
cuses such 
Omission. 


Question 
whether 
Holder 
may pro- 
ceed for 
Funds, 
when he 
has dis- 
charged 
Party on 
Bill or 
Note. 


The proof that the drawer had no effects in the hands of the *drawee only 
affords a prima facie excuse for the want of due notice of the dishonour, and 
it may be rebutted by its appearing that the drawer, on taking up the bill, 
would be entitled to some remedy over against some other party, as a right 
to sue the acceptor or any other party, or by shewing that he has been ac- 
tually prejudiced by the want of notice (a); as if the bill were drawu for the 
accommodation of the acceptor(6), or payee or indorser (c). And there is 
a distinction as to the necessity for notice to the drawer of a dishonoured 
bill, when accepted for the accommodation of the drawer, in a single transac- 
tion, and a case of various dealings , the excess for the accommodation of the 
drawer or acceptor; in the latter case, notice is equally necessary, without 
actual effects (d) (1). So where W. drew a bill upon a person to whom he 
had been sending goods for sale, and who accepted the bill, neither party 
knowing the state of accounts between them, and it turned out that W., at 
the time, was indebted to the drawee, yet the court held that this was not to 
be considered as an accommodation bill within the acceptation of that term, 
and consequently that there was no implied contract of indemnity as to 
costs (e). If, in an action against the drawer of an accommodation bill, the 
defendant relies upon special damage resulting from the want of notice, it is 
incumbent upon him to prove that fact affirmatively, although the declaration 
allege (unnecessarily) that the defendant has not sustained damage, and issue 
be taken thereon (/). 

Where a bill has been refused acceptance or payment, and the drawer has 
either stopped or withdrawn the effects from the hands of the drawee, though 
he may be primd facie discharged by the neglect to give him due notice, it' 
seems that in France and America the holder might recover from him the 
amount of such funds (g); but there is no decision to such effect in the coun- 
try. The case most like it is that of the payee and indorser of a note, or 
the drawer of a bill having received money from the maker of the note or 
acceptor of the bill, for the express purpose of paying it, and who has in 
that case been considered liable to the extent of that money to be sued for 


ceplor? The courts were obliged necessarily to 
decide, that if bills were accepted for the ac- 
commodation of the drawer, and there was no- 
thing but that paper between them, notice was 
not necessary, the drawer being, as between 
him and the acceptor, first liable; but if bills 
were drawn for the accommodation of the ac- 
ceptor, the transaction being for his benefit, there 
must be notice without effects, and if in the re- 
sult of various dealings, the surplus of accom- 
modation is on the side of the acceptor , he is, 
with regard to the drawer , exactly in the same 
situation of an acceptor having effects , and the 
failure to give notice may be equally detrimen- 
tal, I will, in this instance, give an inquiry. It 
is upon the petitioner to prove, that in all this 
complication, there is nothing which the law 
calls effects , he may therefore have liberty to 
call a meeting, and must pay the costs of this 
application.” 

{a) Brown v. MafTey, 15 East, 216, (Chit. j. 
852); Cory v. Scott, 3 Bar. & Aid. 619, (Chit, 
j. 1081); Norton v. Pickering, 8 Bar. & Cres. 
610; 3 M. k R. 23; Dans. & LI. 210, (Chit, 
j. 1411); overruling Walwyn r. St. Quintin, 


1 Bos. & P. 552; Bay!. 5th edit. 297; Roscoe, 
227. 

(5) Ex parte Heath, 2 Ves. & Bea. 240; 2 
Rose, 141, (Chit. j. 894). 

(c) Cory v. Scott, 3 Bar. & Aid. 619, (Chit, 
j. 1081 ); Norton r. Pickering, 8 Bar. & C. 610; 
3 M. & Ry. 23; Dans. & LI. 210, (Chit j. 
1411); ante, 438. 

(d) Ex parte Heath, 2 Ves. & Bea. 240, (Ch. 
j. 994). 

( e ) Bignall p. Andrews, 7 Bing. 217; 4 M. 
& P. 839, S. C. 

(/ ) Fitzgerald p. Williams, 6 Bing N. C. 68. 

8 Scott, 271, S. C. y Indorsee v. Drawer, 
Plaintiff, by way of excuse for not giving notice 
of dishonour, averred that defendant had no 
funds in the hands of the acceptor, nor had he 
sustained any damage for want of notice : de- 
fendant pleaded that he had sustained damage, 
because the acceptor had promised him to pro- 
vide for the bill: held, that it was not incumbent 
on the plaintiff to prove that the defendant had 
sustained no damage. 

(#) Ante, 440,441; 1 Pardess. 459, 460; 
Conroy v. Warren, 9 Johns. Cases, 259. 


(1) <{ Dickins p. Beal, 10 Peters, 572. 
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money had and received, although he had not had notice of the dishonour (A). I. Of Non- 
In such a case as that of Rucker r. Hiller, where the bill was refused ac- 

ceptance, because the goods did not answer the sample, it should seem un- pj^ 

reasonable to allow the drawer to keep the goods and not pay the holder(t); ceedinp 
and in a work of high authority it is suggested, that if the drawer got back thoreon. 

the goods, he would be liable to the extent (A). *But we have seen, that [ *449 J 

where the drawer, apprehending that the bill would be dishonoured, placed 
other money which he had of the drawee’s in the hands of an indorser, on 
his undertaking to return it when he should have been exonerated from the 
bill, the neglect of the holder to give due notice was not excused, because 
the drawer, having such money in hand, was not justified in applying it in 
taking up the bill, unless he had notice of the dishonour. (/). 

The death(m), known bankruptcy (n), or known insolvency (o), of the Death, 
drawee or acceptor, or maker of a note, or an ofler of composition by the 
acceptor not acceded to, with a declaration , in the presence oj the drawer ”° 

and holder , that he ( the acceptor ) had not and should not provide for the 


( h ) Corney r. Da Costa, 1 Eap. Rep. 803, 
(Chit. j. 638), as observed upon ia Brown r. 
Mafley, 16 East, 222, (Chit. j. 862); and see 
Baker v. Birch, 3 Campb. 107, (Chit. j. 84S); 
post,J4 9; Bayl. 6th edit. 308. 

(t) Rucker v. lliller, 16 East, 43; ante, 446, 
note (/). 

( k ) Bayl. 6th edit. 296. 

(0 Clegg r. Cotton, 3 B. & P. 239, (Chit, 
j- 657). 

(7ft) Poth.pl. 146; 1 Pardess. 450; sc eante, 
367. 

(n) Russell r. LnngstafTe, Dougl. 497, 515, 
(Chit. j. 415) ; Esdaile r. Sowerby, 11 East, 
114, (Chit. j. 767); Ex parte Wilson, 11 Ves 
412, (Chit. j. 720); Boultbee r. Stubbs, 18 
Ves. 21; Whitfield v. Savage, 2 Bos. & Pul. 
279, (Chit. j. 630); Thackray r. Blackett, 3 
Campb. 165, (Chit. j. 819); Rohde r. Proctor, 

4 Bar. & Cres. 517; 6 Dow. & Ry 610, (Chit, 
j. 1269); Ex parte Johnston, 1 Mont. & Ayr. 
622; 3 Dea. & Chit. 433, S C.; Baker r. 
Birch, 3 Campb. 107, (Chit, j 848), accord.; 
Ex parte Smith, 3 Bro. C. C. 1, (Chit, j 457), 
contra. See ante, 354, 355. 

In Russell r. EangstafTe, Doug!. 497, 515, 
(Chit. j. 415), Lee said, arguendo, that it had 
frequently been ruled by Lord Mansfield at 
Guildhall, that it is not an excuse for not mak- 
ing a demand on a note or bill , or for not 
giving noticcof non-payment, that the drawer 
or acceptor has become a bankrupt , us many 
means may remain of obtaining jtayment by 
the assistance of friends or otherwise; and 
Lord Mansfield, who was in court, did not deny 
the assertion. This dictum was also referred 
to arguendo in Bickerdikc r. Bollinan, 1 T. R. 
408, (Chit. j. 435). 

In Nicholson v. Gouthit, 2 H. Bla. G09, 
(Chit. j. 556), Eyre, C. J. said, “ It somn/s 
harsh that a known bankruj Icy should not be 
equivalent to a demand or notice; but the rule 
is to strong to be dispensed with." 

Esdaile r. Sowerby, 11 East, 1 14, (Chit. j. 
767). Indorsees of a bill, drawn by Chectham 
upon Hill, payable to defendants, and by them 
indorsed to plaintiils, verdict for plainlilf, sub- 


ject to a cose. The hill, which was payable in 
London, became due on Saturday, 20th Febra- 
ary, and was then dishonoured- By a mistake 
the notice of non-payment was not giren to the 
defendants till the 27th, whereas it ought to 
have been given on the 24th, and payment was 
refused, on the ground of these laches. Before 
the bill became due the drawer had stopped 
payment and become bankrupt, and the accept- 
or was insolvent. The drawer had himself ap- 
prised the defendant of his situation at the time 
of his stopping payment, and that this hill would 
not be paid, and they knew that the acceptor 
had no funds hut such as the drawer furnished 
him with; nnd on the 25th February they ad- 
mitted to the plaintiff's agent, that they knew of 
the insolvency of the drawer and acceptor. It 
was contended that notice of the dishonour was 
unnecessary. But the court was clear that th« 
insolvency of the drawer nnd acceptor, and the 
knowledge of it, did not dispense with the ne- 
cessity of giving notice of the dishonour of the 
bill to the defendants. And Lord Ellenborough 
said, “ It is too late now to contend that the 
insolvency of tin; drawer or acceptor dispenses 
with the necessity of a demand of payment or 
of notice of the dishonour.” 

Boultbee r. Stubbs, 18 Ves. 21. The Lord 
Chancellor, after deciding that indulgence to 
the principal, by taking a mortgage nnd giving 
time, discharges the surety, though such con- 
duct may he for the benefit of the surety, said, 

4 4 It is in most cases for the advantage of the 
surety, hut the law takes so little notice of that 
circumstance, that if the acceptor of a bill be- 
rmiit s bankrupt, the holder must give notice to 
the drawer, as another person has no right to 
judge what arc his remedies, nnd the original 
implied contract being, that ns far as the nature 
of the original security will admit, the surety 
paving the debt shall stand in the place of the 
creditor.” 

(o) Ante, 354, 355, and supra, note(n). 
In Baker r. Birch, 3 Campb. 107, (Chit j. 
848), the acceptor told the drawer before the 
hill became due that he could not pay it, and 
that tho drawer must give the latter live guiu- 
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or PiQN-PArMEfcT, 


I. Of Won- bill(p) y or his being in prison(g), or the notorious stopping payment of a 
payment, banker (r), constitute no excuses, either at law or in equity, or in bankruptcy, 
•ary Pro^*" f° r neglect to give due notice of non-acceptance or non-payment ;(1) 
ceediogs because many means may remain of obtaining payment by the assistance of 
thereon, friends or other wise, of which it is reasonable that *the drawer and indorsers 
When should have the opportunity of availing themselves , and it is not competent to 
NorTY^ ^ ie holders to shew that the delay in giving notice has not in fact been preju- 
went nec- dicial(s) . It has been observed, that it sounds harsh that the known bank - 
essary or ruptcy of the acceptor should not be deemed equivalent to a demand or no- 
n0t; C °ca l * le ru * e * 3 100 stron 8 t0 k e dispensed with; and a holder of a bill 

of Omfe- has D0 fight t0 judge what may be the remedies over of a party liable on a 
•ion; and bill(t). It is no excuse that the chance of obtaining any thing upon the rem- 
wh3t inch ec ty over was hopeless — that the person or persons against whom that rem- 
OmUaion. edy would apply were insolvent or bankrupts, or had absconded. Parties 
[ *450 ] are entitled to have that chance offered to them; and if they are abridged of 
it, the law, which is founded upon the usage and custom of merchants, says 
they are discharged ( m). Nor can evidence of a parol agreement, not tore- 
quire payment at the appointed time, be received to excuse the neglect to 
give due notice (x); for we have seen that such a stipulation would not be 
available as a defence, and being inoperative for that purpose, it ought to be 
equally so as an excuse for laches (y). And an agreement between the par- 
ties to a bill, that it should not be put in suit till certain estates were sold, is- 
no excuse for want of notice(z). Nor will the circumstance of the drawee’s 
having informed the drawer, before the bill was presented for acceptance or 
became due, that he could not honour it, be a sufficient excuse for not giv- 


eas towards it, and Lord Ellenboroegh held 
that the holder might recover the five guineas 
a j money had and received, but no more. 

( p ) Ex parte Bignold, 2 Mont. & Ayr. 633; 
I Dea. 712, S. C. 

( q ) Per Lord Alvanlev, C. J in Haynes v. 
Birka, 3 B. & P. 601, (Chit. j. 690). 

(r) Camidge v. Allenby, 6 Bar. & Cres. 
282; 9 Dow. & Ky. 391, (Chit j. 1319); 
Henderson v. Appleton, ante, 356 , 367. 

(«) Esdaile r. Sowerbv, 1 1 East, 1 14, (Chit, 
j. 767); Russell v. Langstaffc, Dougl. 516, 
(Chit. j. 415); Bickerdike r. Bollrnan, IT. R. 
408, (Chit. j. 435); De Berdt r. Atkinson, 2 
Hen. Bla. 336, (Chit. j. 526 ); Nicholson r. 
Gouthit, 2 H. Bla. 612 , (Chit. j. 556 ); and 


admitted by the court in Warrington r. Furbor, 
8 East, 245 to 247, (Chit. j. 733); Cory v. 
Scott, 3 B. & Aid. 623, (Chit. j. 1081); and 
see reasons in Rohde v . Proctor, 4 Bar. & Cres. 
517; 6 D. & Ry. 610, (Chit. j. 1269). 

(O Per Eyre, C. J in Nicholson r. Gouthit, 
2 Hen. Bla. 609; and per Lord Eldon, in Boult- 
bee r. Stubbs, 18 Vcs. 21. 

( u ) Per cur. in Rohde r. Proctor, 4 Bar & 
Cres. 517; 6 D. & Ry. 610, (Chit, j 1269). 

(x) Free v. Hawkins, 8 Taunt. 92; Holt, 
C. N. P. 550, (Chit, j 1000); ante , 434, 
note(g-); see also ante , 142 to 144. 

( y ) Id. ibid. 

(z) Supra, note (x). 


(I) Although some doubt onco existed upon the subject, it seems now U> be settled in the 
United States, that the bankruptcy or insolvency of the drawer of a bill or maker of a note, at 
the time when the note or bill was given or was payable, is no excuse for not giving no- 
tice of the non-payment to the indorser, even though the indorsement should have been for the 
mere accommodation of the drawer or maker. May r. Coffin, 4 Mass. Rep. 341. Farnum r. 
Fowle, 12 Mass. Rep. 89. Crossen r. Hutchinson, 9 Mas^. Rep. 205. Sanford v. Dillaway, 
10 Mass. Rep. 62. Jackson v. Richards, 2 Caines’ Rep. 343. Bank of America v. Varden, 
2 Dali. Rep. 78. Mallory v. Kirwan, 2 Dali. Rep. 192. Warder r. Carson’s Executors, 2 
Dali. Rep. 233. Bank of America v Petit, 4 Dali. Rep. 127. Ball r. Dennis, 4 Dali. Rep. 
168. And see Agan r. M’Manus, 11 John. Rep. 189. Hussey t\ Freeman, 10 Mass Rep. 84. 
Stothart v. Parker, Overt. Rep. 261. contra. Bunk v. Cotton, 2 Conn. Rep. 126. See Bar- 
ker v. Parker, 6 Pick. 80. Course ic M’Eurlanc r. Shackleford, 2 Nott & M’Cord, 283. 

^ In an action against the indorser of a note, proof of demand of, and due diligence to obtain 
payment from the maker, who was declared bankrupt, or was notoriously insolvent, is not neces- 
sary, nor is notice to the indorser. Clark r. Minton, 2 Brev. 185; but a reputed insolvency 
merely is not sufficient to excuse the omission to give notice. Kiddell v. Ford, 3 Id. 178. But 
an administrator of an indorser, appointed before the maturity of the note, and who has given 
notice of such appointment, is entitled to the same notice as his intestate would have been. 
Oriental Bank v. Blake, 22 Pick. 206. }> 
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iog notice(o). And where A., to accommodate B., lent him a bill drawn LOT Non- 
by himself upon and accepted by C., who had effects of his in his hands, P»y«»«nt, 
and B. indorsed it to D., who indorsed it over; and the day before the bill 
became due B. paid the amount to A., who, on hearing that C. had failed, ceedingt 
gave B. a check for the amount of the bill, and sent him with it to D. to en- thereon, 
able him to pay the bill when due; and four days after that time A., learning i«t, When 
that payment bad not been demanded, desired D. not to pay the bill, as no Notion of 
notice of non-payment had been given by the holder, and offered to indemni- 
fy him, notwithstanding which D. afterwards paid the bill; it was holden, eeearyor 
first, that D. paid the bill in his own wrong; and, secondly, that A. wasen- Coo- 
titled to recover back the money paid into the hands of D. by B. in an ac- 
tionfor money had and received (ft). Again, in Esdaile v. Sowerby(c), it 0 m>o; and 
was held, that though the indorsers of a bill of exchange had full knowledge what ex- 
of the bankruptcy of the drawer and of the insolvency of the acceptor before 
the bill became due, and that it was impossible it # could be paid, yet that r #451 ] 
they were discharged by the holders not giving them due notice, on account L 
of a mistake , by mis-dirccting a letter containing such notice. 

But where the drawer of a bill, a few days before it became due, stated What 
to the holder that he had no regular residence, and that he would call and *“J? unti w 
see if the bill had been paid by the acceptor, it was held that he was not en- so/tonwith 
titled to notice of its dishonour, he having thus dispensed with it(cf) ; and an Notice, 
order by the drawer to the drawee not to pay the bill, if presented, dispenses 
with notice of dishonour, though not with the presentment itself(e) ; and if 
the drawer, on being applied to by the holder, before the bill is due, to know 
if it will be paid, answer, that it will not, he is not entitled to notice of non- 
payment(/): and where one of several drawers of a bill was also the accept- 
or, it was held, in an action against the drawers, that proof of these circum- 
stances dispensed with the necessity for proving that notice of non-payment 
was in fact given, because notice to one of several joint drawers of a bill is 
sufficient, and the acceptor being himself a drawer, he had notice of his 
own default(#)(l). 


(a) Nicholson v. Gouthit, 2 Hen. Bla. 612, 
(Chit. j. 656); Staples v. Okincs, 1 Esp. Rep. 
332, (Chit. j. 644); Ex parte Bignold, 2 M. & 
A. 63; ante , 449, nots (/>). In Esdaile r. Sow- 
erby, 11 East, 117, (Chit. j. 767), Lord Ellen- 
borough observed, that as to the knowledge of 
the dishonour beiog equivalent to duo notice of 
it given to him by the bolder, the case of Nich- 
olson v , Gouthit is so decisive an authority 
against that doctrine, that wo cannot enter even 
into the discussion of it 

(b) Whitfield v . Savage, 2 B. & P. 277, 
(Chit j. 630) ; Clegg t\ Cotton, 3 B. & P. 239, 
(Chit j. 657) ; but see Brett v. Levett, 13 East, 

213, 214, (Chit. j. 820), as to an acknowledg- 
ment by a drawer before the bill became due 
that be knew it would not be paid, post, 451, 
note(/). 

(c) U East, 114, (Chit j. 767); ante, 449, 
note(n); but see Brett v. Levett, 18 East, 2 13, 

214, (Chit j. 820), post, 451, note (/). 


(d) Phipson r. Kneller, 4 Carapb. 296; 1 
Stark. 116, (Chit. j. 946). 

( e ) Hill v. Heap, Dowl. & Ry. C. N. P. 67, 
but quart the distinction. See also Prideaux v. 
Collier, 2 Stark. Rep. 57, (Cbil. j. 989); see 
post , 5thly, By whom Notice must be given. 

(/) Brett v. Levett, 13 East, 214, (Chit j. 
820); Burgh v . Legge, 6 M. & W. 418; post, 
481. 

{g) Porthouse v. Parker and others, 1 Camp. 
82, (Chit. j. 741), in which Lord Ellenborough 
held, that the plaintiff was not bound to prove 
that the defendant had received express notice 
of the dishonour of the bill, which must neces- 
sarily have been known to one of them, and the 
knowledge of one was the knowledge of all. 
But if there was any fraud in the transaction, a 
different rule would prevail; per Lord Ellen- 
bo rough in Bignold v. Waterhouse, 1 Maule & 
S. 259. 


(1) The doctrines in some of the cases cited in this section, do not seem easily reconcileable; 
it will be necessary for the judicious reader carefully to weigh and consider them. . Many decis- 
ions have occurred in the United States on the same questions. It seems to be generally ac- 
knowledged that the want of effects in the hands of the drawee will be a sufficient excuse as 
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I. Of Non- 
payment, 
mod neces- 
sary Pro- 
ceedings 
thereon. 

1st, When 
Notice of 
Non-pay- 
ment ne- 
cessary or 
not; Con- 
sequences 
of Omis- 
sion; and 
what ex- 
cuses such 
Omission. 


In general, the drawer will, as already observed, be at liberty to rebut the 
presumption that he could not have been damnified, raised by the proof of 
his having no effects in the hands of the drawee, by proving that he hasreal- 


a gainst the drawer for not giving him notice of the non-acceptance or non-payment of a bill. 
Hoffman r. Smith, 1 Caines’ Rep. 157. Tunno r. Lngne, 2 John. Cas. 1. Frothingham r. 
Price’s Ex., 1 Bay’s Rep. 291. Warder p. Tucker, 7 Mass. Rep. 449 . So, the drawer, having 
no funds in the hands of the acceptor, or having withdrawn them without giving notice of the bill, 
and intercepting all other funds before they reach the acceptor, is not entitled to strict notice of 
non-payment; because he had no right to expect that the bill would be honored. Valk r. Sim- 
mons, 4 Mason, 113. See Van Wgrt r. Smith and Holly, 1 Wend. 219. But if the drawer 
have a right to draw in consequence of engagements between himself and the drawee, or in con- 
sequence of engagements made to the drawee, or from any other cause, he ought to be consider- 
ed as drawing upon funds in the hands of the drawee, and as therefore entitled to strict notice. 
French e. Bank of Columbia, 4 Cranch, 141. The Court of King’s Bench have also recently 
declared that a bona fide reasonable expectation of assets in the hands of the drawee had been 
several times held to be sufficient to entitle the drawer to notice of the dishonor, though such ex- 
pectation may have ultimately failed of being realized. Reuker r. Hiller, 16 East’s Rep 43. 
And if a note be made for the accommodation of the indorser, and the money raised on it by a 
discount in the market, is in fact received by him, he may be considered as a drawer without 
funds in the hands of an acceptor, and not entitled to notice of non-payment by the makei , 4 
Cranch, 141. Agan r. M’Manus, 11 John. Rep. 180. But the same reasons do not appear to 
exist where the note has been made and discounted for the accommodation of the maker; and 
the indorser is in such case therefore entitled to strict notice, 4 Cranch, 141. And on indorser of 
a bill for the accommodation of the drawer is in all cases entitled to strict notice, although the 
drawee had no effects of the drawer in his hands. Warder v. Tucker, 7 Mass Rep. 449. Scar- 
borough v. Harris, 1 Bay’s Rep. 177. Frolhiughain p. Price’s Ex. 1 Bay’s llep. 291. May r. 
Coffin, 4 Mass. Rep. 341. Brown v. Matfey, 15 East’s Rep. 216. llussey v. Freeman, 10 
Mass. Rep. 86. But where the drawee of a bill refused to accept or pay, notice need not be giv- 
en to the indorser, if the bill was drawn and indorsed for the accommodation of the drawer, 
with the knowledge of the indorser, and there being no expectation that the bill would be paid 
by the drawee. Farmers’ Bank r. Vanmeter, 4 Rand, 553. 

Where a bill was drawn, accepted and indorsed, by several indorsers, for the accommodation 
of the last indorser , and the drawee had no effects in his hands, but this fact was not known to 
the defendant, who was a prior indorser, it was held that the defendant could not be charged 
without strict notice of the dishonour of the bill, because he would on payment have been enti- 
tled to call upon the last indorser, for whom he was, iu fact, security. Brown r. Matfey, 15 
East, 216. 

And a person, who, without consideration, but without fraud, indorses a bill, in which both 
drawer and acceptor are fictitious persons, is entitled to strict notice, for he has only placed hiiu- 
■elf in the situation of a common indorser. Leach p. Hewitt, 4 Taunt. Rep. 731. 

When upon a bill payable at so many days after sight, the holder presents the bill for acceptance, 
and elects to consider what passes on such presentment as a non-acceptance, (though in strict- 
ness he might have otherwise acted,) and protests the bill for non-acceptance, he is bound by such 
election, as to all the other parties to tbs bill, and must give due notice to them of the dishonor 
accordingly, otherwise they will be discharged. Mitchell v. Degrand, 1 Mason’s Rep. 176. 

It lies on the holder of a bill to prove that the drawer had no effects in the hands of the drawee 
in order to excuse the want of notice. Baxter r. Graves, 2 Marsh. 152. 

The drawer of a hill is entitled to notice of its dishonour though the drawee be not indebted 
to him when the hill was drawn or fell due, provided the drawer had reasonable ground to be- 
lieve that it would be honored, and a written authority from the drawee to the drawer for the 
latter to draw is sufficient ground. Austin v. Rodman, 1 Hawks, 194. 

Where the drawer of a hill is a partner of the house or firm on which it is drawn, it is not ne- 
cessary for the holder to prove that notice of its dishonor was given to the drawer. Gowan v. 
Jackson, 20 Johns. 176. 

Where a demand cannot he made on the drawer, notice must nevertheless he given fo 
the indorser, and that within as short a period after having ascertained that the demand could not 
be made as if the demand hud been made. Price v. Young, 1 M’Cord, 399. See Galpin p. 
Hard, 3 M’Cord, 394. Barker v. Parker, 6 Pick. 80. 

Where there are any funds of the drawer in the hands of the drawee, or if at the time the hill 
is drawn there are circumstances sufficient to induce a reasonable expectation that the bill will 
be accepted or paid, the drawer is entitled to notice of its dishonor, and to due diligence in the 
presentment of it. Robinson v. Ames, 20 Johns. 146. Thus where there were dealings and an 
open account between the drawer aud the drawee and the latter had received considerable ship- 
ments of cotton from the drawer, and accepted previous hills, but on account of a fall in the 
price of the cotton its value was not equal to the amount of the accepted bills, and the last bill 
drawn was therefore protested for want of funds, it was held that the drawer was entitled to no- 
tice. Ibid. 

Notice of non-payment must be given back to the indorser, in order to charge him, notwith- 
standing the insolvency of the maker. Nash v. Harrington, 2 Aikin, 9. 
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ly sustained damage(A); and a surety for the acceptor, who has been obliged L of Non- 
to pay the amount of the bill in consequence of the acceptor’s bankruptcy, payment, 
need not, in an action against him for money paid, prove the due present- ^ 'pro?' 
rncnt of the bill, &c.(i)« ceedings 

A party may, by his own agreement, dispense with the necessity of no- ^r*on. 
tice of dishonour; and where the drawer and indorser of a bill of exchange i§t, When 
entered into a bond , conditioned to pay the bill within one month after it be- Notice of 
came due, if not paid by the acceptor, they were held not entitled to notice ^“7^” 
oi dishonour ( k ) ; but, as we have just seen, an agreement between the par- entry or 
ties to a bill not to put it in suit till certain estates were sold, is no excuse (/). Con ~ 

In an action by the indorsee against the drawer of a bill, the plaintiff did not 
prove any notice of dishonour to the defendant, but gave in evidence an 0 i OO ; and 
agreement made between a prior indorser and the drawer after the bill be- what ex- 
came due, which recited that the defendant had drawn money on the bill in 
question — that it was over-due, and ought to be in the hands of the prior in- 
dorser — and that it was agreed that the latter should take the money due to 
him upon the bill by instalments; it was held that this was evidence that the 
drawer was at that time liable to pay the bill, and dispensed with other proof 
of notice of dishonour (tn) (1). 

*A neglect or delay to give, or delay in giving immediate notice, may al- Delay in 
so be excused by some other circumstances. Thus, the absconding or ab- 
seuce of the drawer or indorser may excuse the neglect to advise Iiirn(u); exceed, 
and the sudden illness or death of the holder or his agent, or other acci- [ *452] 
dent(o), or forcible obstruction(o), may constitute an excuse for the want of 
a regular notice to any of the parties, provided it be given as soon as possible 


( h ) Anti, 448; but see Rogers r. Stephens, 
&T. R. 713, (Chit. j. 446). 

(t) Warrington v. Furbor, 8 East, 242; 6 
Esp 89, S. C. 

(k) Murray r. King, 6 B. & Al. 165, (Chit, 
j. 1 1 19). See Soward v. Palmer, 2 Moore, 274. 
(Chit, j 1025). 

(/) Free v. Hawkins, 8 Taunt. 92; Holt, C. 
N. P. 550, (Chit. j. 1000) ; ante, 450, note (x). 

(m) CJunson and others w. Metz, 1 B. & C. 
193; 2 D. & Ry. 334, (Chit. j. 1168). 

(/i) Walwyn v. St. Quintin, 2 Esp. Rep. 
516; 1 B. & P 652, (Chit. j. 578); Bui. N. 
P. 273, 274; and see Crosse v. Smith, 1 Mnule 
& S. 545, (Chit. j. 886); Bowes v. Howe, 5 
Taunt. 30, (Chit. j. 892). 

(o) There is no reported ease deriding whe- 
ther accident will excuse a delay in giving no- 
tice of non-acceptance or non-payment. In 
Hilton v. Shepherd, 6 East, 16, in notes, (Chit, 
j. 710), Harrow and Russfll contended, that 
whether due notice has been given in reasonable 
time, must, from the necessity of the thing, bo 
a question of fact for the consideration of the 
jury; that it depended upon a thousand combi- 
nations of circumstances, which could not be- 


rcduced to rule; if the party wore tnkon ill, if~ 
he lost his senses, if he were undrr duress, &c. 
how could Inches be imputed to him? Suppose 
he were prevented from giving notice, within 
the time named, by a physical impossibility. 
Such a rule of law must depend upon the dis- 
tance, upon the course of the post, ti|>on the state 
of the roads, upon accidents, all which it is ab- 
surd to imagine. Lord Kenyon, C. J. “I 
cannot conceive how this can be a matter of 
law. I can understand that the law should re- 
quire that due diligence shall be used, but that 
it should belaid down that the notice must be 
given that day or the next, or at any preciso 
timo, under whatever circumstances, is, I own, 
beyond my comprehension. I should rather 
have conceived, that whether due diligence had 
or had not been used was a question for the ju- 
ry to consider, under all the circumstances of 
the accident, necessity, and the like. This, 
however, is a question very fit to be consider- 
ed, and when it goc* down to trial again 1 
shall advise the jury to find a special verdict. 

I find invincible objections in my own mind to 
consider tliat the rule of law requiring due dili- 
gence is tied down to the next day.** In Dar- 


(1) -{An express waiver of protest dispenses with its necessity. Carmena v. Mix, 15 Louis. 
Rep. 165; but a mere admission of liability by the indorser will not charge him if he has not 
been duly notified. Barkalow r. Johnson, 1 Harr. 397. But an express promise to pay, made 
with full knowledge of the laches, will cure the same, 7 Port. 176. Whether a waiver of notice 
by the indorser the day before demand, saying he knew the bills would not be paid, will excuse 
the omission to give notice, see Burgh r. Legge, 5 Mee. & Weis. 418. See also Bush r. Hayes, 
1 Irish Law Rep. 327; Creamer Perry, 17 Pick. 332; Hoover r. Glascock, 16 Louis. Rep. 242; 
M’Mahan r. Grant, Id. 479; Sussex Bank v . Baldwin, 2 Harr. 487; Tebbetts v. Dowd, 23 
Wend. 379. J. 
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"OF NON-PAYMENT, 


I. Of Nod- after the impediment is removed. So the circumstance of an indorser him- 
payment, self having handed over to the indorsee the bill too late to make protest, or 
•ary Pro-*" 6* ve notlce * n t * rae usua lly required, would preclude him from objecting 
ceedmga to the delay (p). But absence from home in consequence of the dangerous 
thereon. illness of a near relative, is no excuse for not leaving there a competent 
agent to receive and forward notice (q). 

Delay in *The holder of a bill of exchange is also excused for not giving regular no- 
giving No- ti ce 0 f jt s being dishonoured to an indorser, of whose place of residence he 
excused. 011 * s t^norant(r), if he use reasonable diligence to discover where the indorser 
[ *453 ] may be found(s)(l). And Lord Ellenborough observed, u When the hold- 


bishire v. Parker, 6 East, S; 2 Smith, 195, 
(Chit j. 707), it was held, that reasonable 
time is a matter of law for the court. In Poth. 
pi. 144, and Pardess. du Contrat de Change, pi. 
426, it is considered that inevitable accident 
excuses delay, provided notice be given as soon 
as circumstances will admit; and it is stated 
that the death of a correspondent, to whom the 
bill has been sent for presentment, and a sud- 
den accident happening to a messenger will ex- 
cuse delay. In America the decisions are con- 
tradictory, whether the prevalence of a malig- 
nant fever, or epidemic, would excuse delay of 
notice during its continuance. Tunno r. Lague, 
2 Johns. Cas. 1 ; Roosevelt v. Woodhull, Anth. 
N. P. 35; Bayl. Araer. edit. 175. In Thomp- 
son on Bills, 548, the excuse as to accidents is 
laid down as in the above text, but that the ac- 
cident must not be attributable to the holder's 
fault. And in Young v. Forbes, Morrison, 
15S0; Thompson, 4S3, it is stated to have been 
the opinion of London merchants, that any 
cause preventing the holder, without his fault, 
from protesting the bill, as his detention by con- 
trary winds, or sickness, would excuse him 
from protesting It certainly is not the practice 
among merchants of respectability to avail 
themselves of the neglect to give immediate no- 
tice of dishonour, where no loss has resulted 
from the delay. 

(/?) 1 Pardess. 451. 

( q ) Turner r. Leach, sittings at Guildhall, 
jmt, Hilary Term, 1818, cor. Lord Ellenbor- 
ough. Assumpsit by the eleventh indorser of 
a bill of exchange against the eighth indorser, 
for default of payment. It appeared that 
in duo time, on the 4th September, 1817, the 
returned bill, with notice of the dishonour, was 
left at the house m Richard Bennett, the tenth 
indorser, inclosed in a letter addressed to him. 
That in consequence of the dangerous illness 
of his wife at a distant placo, he had, on the 


1st September, left his bouse in care of a lad, 
who had no authority to open letters, intending 
to return on the 3d September, bnt that in con- 
sequence of the increased dangerous illness of 
his wife , he did not return till after the 8th Sep- 
tember, on which day his brother opened the let- 
ter, and immediately gave notice of the dishonour 
of the bill to the plaintiff, who paid it, and then 
called upon the defendant, who insisted that he 
was discharged for want of earlier notice. It was 
urged for the plaintiff, that the dangerous ill- 
ness of Richard Bennett’s wife excused his 
absence from home, and the delay in giving 
notice of the dishonour, and that as the dis- 
honour of a bill is contrary to the contract and 
expectation of the parties, there is no reason 
for requiring an indorser to be in the way, or to 
appoint an agent in his absence to provide for 
such an event. But Lord Ellenborough ruled 
that these circumstances constituted no excuse 
for the delay in giving notice. A case was re- 
served upon another point. See 4 Bar. & Aid. 
451, (Chit.’ j. 1108); and Smith v . Mullett, 2 
Carnpb. 208, (Chit. j. 775). Sed quart as to 
the doctrine, that the illness and consequent ab- 
sence did not constitute a sufficient excuse in 
in this case. Is a party to a bill obliged to be 
at home, or have a competent agent there at all 
times, to forward notice of dishonour of a bill, 
which is an irregularity in breach of the tsi* 
pliei contract, as well of the drawer and in- 
dorsers as of the acceptor, that a bill should bo 
duly honoured ? 

(r) Poth pi. 144; but a mistake in directing 
a letter is no excuse. Esdaile v. Sowerby, 11 
East, 1 14, (Chit. j. 767); ante, 449, note (n). 

(*) Bateman v. Joseph, 2 Carnpb. 461; 12 
East, 433, (Chit. j. 801); ante, 837, note(«); 
Browning v. Kinnear, 1 Gow’s Rep. 81, (Chit, 
j. 1054); post, 454, note (a). What is due 
diligence, see Harrison v. Fitzhenry, 3 Esp. R. 
240. Quart, whether reasonable diligence is 


(1) Nichol v. Hill, 7 Yerg 305. The general rule is that a party is bound to exercise rea- 
sonable, not excessive diligence . j Sussex Bank v. Baldwin, 2 Harrison, 487. Bank of Utica c. 
Bonder, 21 Wend. 643; Roberw p. Mason, 1 Ala. Rep. (New Series) 373; Clark p. Bigelow, 
16 Maine, 246. Inquiry made of such persons where a security is made payable as may reason- 
ably be supposed to know the residence of the endorser, is diligent inquiry, in legal contempla- 
tion. Marsh v. Barr, 1 Meigs, 68. Where there is no dispute as to the facts, what is reasona- 
ble diligence is a question of law for the court to determine. Bank of Utica r. Bender, 21 Wend, 
643; Remer v. Downer, 23 id. 620. Contra. Thompson v. Bank of South Curolina, 3 Hill, 77. 

The certificate of the notary who makes the protest is prima facie evidence that due diligence 
was used to find the residence of the maker and endorser of a note, and that notice to the endors- 
er was put in the post office. Delarigue v. Amet, 14 Louis. Rep. 437. }• 
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er of a bill of exchange does not know where the indorser is to be be found, I. Of Non- 
it would be very hard if he lost his remedy by not communicating immediate 
notice of the dishonour of the bill; and 1 think the law lays down no such p r o. ’ 
rigid rule.J The holder must not allow himself to remain in a state of passive ceedings 
and contented ignorance; but if he uses reasonable diligence to discover the diereon. 
residence of the indorser, I conceive that notice given as soon as this i9 dis- j^i ay ; n 
covered is due notice of the dishonour of the bill, within the usage and cus- giving No- 
tom of merchants (/)•” And where the traveller of A., a tradesman, receiv- 
ed in the course of business a promissory note, which he delivered to bis xc 
master, and the note having been returned to A. dishonoured, the latter, not Ignorance 
knowing the address of the next preceding indorser, wrote to his traveller, 
who was then absent from home, to inquire respecting it; it was held, that A. nct% 
was not guilty of laches, although several days elapsed before he received 
an answer, and before he gave notice to the next party, as he had used due 
diligence in ascertaining hi3 address(ti) ; and a delay of two days, after ascer- 
taining the residence, in forwarding notice has been excused, the holder and 
his attorney occupying that time(ar). And it has been considered sufficient, 
when a promissory note has been dishonoured, to make inquiries at the ma- 
ker’s for the residence of the payee (y). But in a subsequent case it was 
held, that, to excuse the not giving regular notice of the dishonour of a bill 
to an indorser, it is not enough to shew that the holder, being ignorant of his 
residence, made inquiries upon the subject at the place where the bill was 
payable: he should have inquired of every other party to the bill, and have 
applied to all persons of the same name in the directory(z). However, ap- 
plying to the last indorser, and last but # one, the day after the bill was due, [ *454 J 
to ascertain where the drawer lives, and on his not being in the way calling 
again the next day, and then giving the drawer notice, has been considered 
sufficient(o). And sending verbal notice to a merchant’* counting-house is 
sufficient, and if no person be there in the ordinary hours of business, it is 
not necessary to leave or send a written one, nor is it nece sary to make in- 


in this cane a question of fact or law ? St urges 
v. Derrick, Wight w. 76 ; 12 East, 433 ; 2 
Camnb. 461; 3 Campb. 262; 6 East, 3. As 
to what is reasonable diligence, see 4 Muule & 
S. 49. It is a mixed question of law and fact 
to be left to the jury after the judge has stated 
to them the law. See ante , 336, 337. 

(t) Bateman t>. Joseph, 2 Campb. 462; 12 
East, 433, (Chit. j. 801). In this case the 
plaintiff received notice of dishonour on the 30th 
September, and did not give notice to the de- 
fendant until the 4th October; and see Brown- 
ing r. Kinnear, Gow’s Rep. 81, (Chit. j. 1054). 

(u) Baldwin r. Richardson and another, 1 
Bar. & Cres. 245; 2D. & Ry. 285, (Chit. j. 
1169). 

(x) Firth v. Thrush, 8 Bar. & Cres. 387; 2 
M. & Ry. 359; Dans. & LI. 151, (Chit. j. 
1398). 

( y ) Sturges v. Derrick, Wightw. R. 76, (Ch. 
j. 800). 

(x) Beveridge r. Burgis, 8 Campb. 262, 
(Chit. j. 870). Indorsee against indorser of a 
bill. The plaiutifT had given the defendant no 
notice of its dishonour till several months after 
it became due; the excuse alleged for this omis- 
sion was, that the plaintiff* was ignorant of the 
defendant’s address, which did not appear up- 
on the bill, but the only evidence addueed to 
shew that he had used any diligence to discov- 

65 


er this, was, that he had made inquiries upon 
the subject at a house in the Old Bailey, where 
the bill was made payable by the acceptor. 
Lord Kllenborough, “ Ignorance of the indors- 
er's residence may excuse the want of due no- 
tice, but the party must shew that he has used 
reasonable diligence to find it out. Has ho 
clone so here ? How should it be expected that 
the requisite information should be obtained 
where the bill was payable ? Inquiries might 
have been made of the other persons whoso 
names appeared upon the bill, and application 
might have been made to persons of the same 
nemo with the defendant, whose addresses are 
set down in the directory. Ignorance may ex- 
cuse notice, hut reasonable diligence must he 
used to obtain knowledge.” Plaintiff* nonsuit- 
ed. 

( a ) Browning r. Kinnear, Gow’s Rep. 81, 
(Chit. j. 1054). The defendant indorsed to 
Newman, bo to Maherly. he to Cliestermnn, 
and he to plaint iff*. The bill became due 23d 
November; on 24th plaintiff* applied to Ches- 
terman to know where defendant lived. Ches- 
terman could not tell, and referred him to Mn- 
berly. He called on Maherly at 4 p. m., but 
Maherly not being at home, he did not call 
again till next morning, and then Maherly gave# 
him the information, and he gave notice to de- 
fendant. Dallas, C. J. left the question of rea- 
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Or NOIf-PAYMKNT, 


(part 


I.Of Nod. 
payment, 
and neces- 
aary Pro- 
ceedings 
thereon. 

Delay in 
giving No- 
tice, when 
excused. 


quiries after the party so as to give him notice elsewhere(6)(l). But in the 
case of the bankruptcy of a. drawer or indorser, notice of the dishonour must 


sonable diligence to the jury, stating his opinion 
that due diligence had been obsrrved. 

(6) Goldsmith and others v. Bland and oth- 
ers, cor. Lord Eldon, 1st March, 1800, Bayl. 
5th edit 246, (Chit. j. 626). The plaintiffs 
sued the defendants as indorsers of two foreign 
bills, and to prove notice the plaintiff's shewed 
that they sent a clerk to the defendants' count- 
ing-house, near the Exchange, between four 
and five o'clock in the afternoon; nobody was 
in the counting-house; the clerk saw a servant 
girl at the house, who said that nobody was in 
the way, and he returned, having left no mes- 
sage with her. Lord Eldon told the jury, that 
if they thought the defendants ought to have 
had somebody in the counting-house at the time, 
he was of opinioo that the plaintiffs bad done 
all that was necessary by sending their clerk; 
that the notice was in law sufficient, if the time 


was regular, whether the defendants were sol- 
vent at the time or not. The jury thought the 
defendants ought to have had somebody in the 
counting-house at the time, and that the plain- 
tiffs baa done all that was necessary. Verdict 
for the plaintiffs, for 1633/. 

Crosse v. Smith, 1 Maule & S. 545, (Chit, 
j. 886). Notice to the drawers of non-payment 
of a bill of exchange, by sending to their connt- 
ing-honse daring the hours of business on two 
successive days, knocking there, and making 
noise sufficient to be heard by persons within, 
and waiting there several minutes, the inner 
door of the counting-house being locked, is suffi- 
cient without leaving a notice in writing, or 
sending by the post, tnough some of the draw- 
ers lived at a small distance from the place. 
See also Bowes v. Howe, 5 Taunt. 30, (Chit, 
j. 892); ante , 355, note ( p ). 


(1) Where the holder, who was ignorant of the indorser's residence, sent the notice to A. who 
was acquainted with it, requesting him to add to the direction the indorsee's place of residence, 
it was held, that reasonable diligence had been used. Hartford Bank v. Stedman, 3 Conn. Rep. 
439. 

It is not incumbent on the indorser of a promissory note to show the holder where the maker 
is to be found, so that he may make a demand on the maker, where no application is made to 
him by the holder. Duncan r. M'Cullough, 4 Serg. & Rawle, 430. 

If the maker of a promissory note is not to be found when the note becomes due, a demand on 
him of payment is not necessary in order to charge the indorser. But it is necessary to prove 
either a demand, or due diligence in endeavoring to make a demand. Duncan v. M'Cullough, 4 
Serge & Rawle, 480. 

When the holder of a bill was ignorant of the drawer's place of residence, but it appeared that 
he had not used due diligence to make inquiry, a notice put into the post office directed to a 
place other than that in which the dinwer lived, was held to be insufficient. Barnwell v. Mitch- 
ell, 3 Conn. Rep. 1. The failure of a bank holding a bill payable after date for collection, to 

S ’ve notice to the drawer, that the drawee was not found at home, when called upon to accept 
e bill, will not discharge the drawer^ Bank of Washington v. Triplett, 1 Peters, 25. 

So where the notary called at the house of the indorser, which was shut up and the door lock- 
ed, and was informed that the indorser and his family had left town, on a visit; but whether for 
a day, week, or mouth, he did not know, nor did he inquire. He made use of no further dili- 
gence to ascertain whither the indorser had gone, or whether he left any agent in town. He also 
left a notice at the house of the next neighbor, with a request that it might be delivered to the 
indorser when he should return: Held, that this was sufficient diligence to charge the indorser. 
Williams r. Bank of the United States, 2 Peters, 96, 100. SeeGalpin v. Hard, 3 M’Cord, 894. 

And where the drawer of a bill or maker of a note, has removed from the place where the in- 
strument represents him to reside, or where he resided when it was drawn, the holder is bound 
to use reasonable diligence to find out the place to which he has removed, and if he succeed, he 
must present it for payment, to charge the indorser. Id. 

In Maine , it has been determined, that where the residence of the drawer of a bill is unknown 
to the holder, he ought to inquire of the other parties to the bill, if their residence is known to 
him. Hill v. Varrell, 3 Greenl. 233. 

Where a note is payable at a bank, it is not necessary to make any personal demand of the 
maker elsewhere. Bank of the United States r. Carneal, 2 Peters, 543. 

A promissory note was made at Georgetown, payable at the Bank of Columbia in that town; 
the indorser living in the county of Alexandria within the district of Columbia, and having what 
was alleged to be a place of business, in the city of Washington; and notice of non-payment, 
inclosed in a letter and superscribed with his name, was put into the post-office at Georgetown , 
addressed to him at that place. Held, that the notice was sufficient to charge the indorser. Bank 
of Columbia v. Lawrence, 1 Peters, 578. Quere as to the necessity and propriety of sending 
notice of dishonor by a special messenger. Id. 

Notice of non-payment must be given to the indorser of a promissory note., indorsed after due, 
as in any other case. Course & M’Farlane v. Shackleford, 2 Nott &. M’Cord, 283. Poole r. 
Tolleson, 1 M’Cord, 199. Stockman r. Riley, 2 M'Cord, 398. 

If the maker of a promissory note be absent when it falls due, demand should be made at his 
domicil if he havo any; otherwise, diligent search for him will be sufficient. Whittier v. Graf- 
fam, 8 Greenl. 82. 
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still be given to the bankrupt or bis assignee (c); and if the bankrupt’s house I. Of Noo- 
continue open, and the messenger of the assignees be in it, notice of the dis- payment, 
honour should be left there(d); though it does not appear to be absolutely 
settled whether, in the event of the bankruptcy of a party entitled to notice, ceedinp 
the bolder is bound to endeavour to find out the assignees at all events. thereon. 


The holder of a bill of exchange is also excused for not giving notice in Public 
the usual time, by the circumstance of the day on which he should regularly Festival, 
have given notice being a public festival, on which he is strictly forbidden by ^ ***** 


(c) Rohde v. Proctor, 4 Bar. & Cres. 517; 
6 D. & By. 610, (Chit, j 1269); Ex parte 
Johnston, 1 Mont. & Ayr. 622; 3 Dea. u C. 
433,8. C.; Cooke’s B. L. 168; Cullen’s B. 
L. 100; Mont. B. L. 143, note; Eden’s B. L. 
132, acc .; Ex parte Smith, 3 Bro. C. C. 1, 


(Chit j. 457), contra. 

( d ) Rohde v. Proctor, 4 Bar. & Cres. 517; 
6 D. & Ry 610, (Chit, j 1269); Ex part* 
Johnston, 3 Mont $L Ayr. 622; 3 Dea. & Chit 
433, S. C. 


A notice of protest need not state who was the holder of the bill. Shreive r. Duck ham, 1 
Litt. 194. 

Two notes dated io October and fulling due in January and February following, were indorsed 
by the defendant, who was an Englishman, a master mariner and an unmarried rnan, having no 
home in this country, and, when in England, residing in Liverpool. On the 12th of December, 
he wrote from Boston to the holder at Provideuce, that he should leave Boston in a day or two 
for Liverpool, but in fact he remained io Boston till the middle of March. The holder did not 
know of this fact nor of his residing in Liverpool, and sent no notice to him of the dishonour of 
the bill, neither did it appear that the holder made any inquiries for his residence. Held , that 
due diligence bad not been used to give notice to the indorser. Hodges r. Galt, 8 Pick. Rep. 
251. 


Notice of protest, sent to a town where a note bore date, where the officers of the bank were 
told by the person who presented it for discount the indorser resided, and where in fact he did 
reside uotil a few weeks previous to the date of the note, was held sufficient to charge the indors- 
er. Bank of Utica r. Davidson, 5 Wend Rep. 687. 
f If the holder of a bill uses reasonable diligence to discover the residence of the indorser, no- 
/ tice given as soon as this is discovered, is due notice of the dishonour of the bill, within the usage 
vand castom of merchants. Preston v. Da vson et al., 7 Louisiana Rep. 7. C 

When notice is directed to the post office nearest the residence of the indorser, that^is proof 
that he received the notice. Dunlap v Thompson & Drcunen, 6 Yerger’s Rep. 

So, where the indorser lived at A. five years before the note fell due, and the notary made dil- 
igent inquiry for his place of residence, nud was informed it was at Paris, a notice directed to 
Paris will he sufficient, though the defendant might have removed his residence to B. a few days 
before the note fell due. Ibid. 

But where the indorser lived at A., and the notice was directed to him at B., where he was 
supposed to have been when the note fell due, the charge of the Court, that if the jury believed 
it probable the defendant received notice at the latter place as soon as he would if the notice had 
been sent to the former, was held to be erroneous. Ibid. 

If notice of protest is shown to have been sent to the indorser at a post office in the parish 
where he resides, it lies with him to show that there is another post office nearer to his residence. 
Yeatman v. Erwin et al., 7 Miller’s Louisiana Rep. 268. 

According to the act of the legislature, passed the 13th March, 1827, concerning protests of 
bills and notes, whenever the notary certifies that after diligent inquiry for the residence of the 
party intended to be charged by notice, he is nnable to find it, and has lodged the notice in tho 
nearest post office, addresjed to him ut the place where the contract was made, it is deemed 
equivalent to a personal notice. Preston v Dnyson et al., 7 Louisiana Rep. 7. 

The holder of a hill or note ought not to avaif himself of the ignorance of the notary as to the 
residence of the indorsers, m giving them notice of protest; if he knows, be must disclose their 
residence, or it seems, that bis neglect will discharge the indorsers. Ibid. 

Where the place of an indorser’s residence is established at the time when a note having the 
usual time of bankable paper to run is discounted, and is at such a distance from the place of 
payment as to repel the presumption that a removal, (in case it happens before the note falls 
due,) would come to the knowledge of the holders, and no actual knowledge is brought home to 
them, a notice of demand and non-payment directed to such place of residence is sufficient, al- 
though the indorser has in fact, in the mean time, become a resident of another plaoe. Bank of 
Utica v. Phillips, 3 Wend. Rep. 408. 

See farther as to what is sufficient notice of dishonor. Stranger. Price, 2 Per. & Dav. 278; 

180; Brush p. Ifsyes, 1 Irish Law Rep. 827; S. C. 
Mec. & Weis. 399. Green r. Darling, 15 Maine, 


■) 


Messenger t. Southey, 1 Scott’s New Rep. IS 
1 Gebb & Sig. 658; Lewis v. Ganipcrty, 6 *1 


141. > 
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[part 1. 


OF NON-PATMENT, 


I. Of Non- his religion to attend to any secular affairs(e). And the time of protesting 
Tn^neccs an< ^ S‘ v * n 8 not,ce wlure a bill or note falls due on Good Friday or Christmas- 
•”ry n pr<>-" proclaimed Fast or Thanksgiving-days, is expressly provided for in this 
f eedings country (/). So he is excused if the political slate of a country renders it 
thereon, impossible to give *\i(g)(l). But the loss or destruction of an accepted 

bill affords no excuse for the delay in giving notice of non-payment(h). 
And the misdirection by mistake of a letter giving notice of the dishonour 
will be no excuse for the consequent delay, unless it were attributable to 
the default of the drawer or indorser himself(t). 


2dly, 
When 
Protest for 
Non-pay- 
ment ne- 
cessary or 
advisable, 
and mode 
of Protest- 
ing. 

[ *455 1 


As already observed, when treating of the protest for non-acceptance(k), 
the conduct which the holder must pursue on the dishonour of a foreign bill 
differs materially from that which he must adopt in the case of an inland bill. 
Whenever notice of non-payment of a foreign bill is necessary, a protest(l) 
must also be made, which, though apparently mere matter of form, i3, by 
the custom of merchants, indispensably necessary, and cannot be supplied 
by witnesses or oath of the party, or in any other way(m), and, as it is said, 
forms part of the constitution of a foreign bill of exchange; because it is the 
solemn declaration of a notary, who is a public officer recognised in all parts 
of Europe, that a due presentment and dishonour have taken place, and all 
countries give credit to his certificate of the facts; and the mere production 
of this protest, without further proof of the signature or affixing of the seal 
(though not so if made here(n) ) will, in the case of a bill payable and pro- 


(<) Lindov. Unsworth, 2 Campb. 602, (Ch. 
j. 824). Notice of the dishonour of a bill was 
sent to the plaintiff in London, the 8th ol Octo- 
ber, but he being a Jew, and the 8th of Octo- 
ber being the day of the greatest Jewish festival 
throughout the year, on which all Jews are pro- 
hibited from attending to any aocular affairs, 
gave no notice by the post of that day to the 
defendant, who lived at Lancaster, but sent it 
to him by tho post of the 9ih. Lord Ellenbor- 
ough held, that the plaintiff was excused from 
giving notice on the Stb, on the ground of his 
religion, and that the notice sent off on the 9th 
was sufficient. The plaintiff had a verdict. 

(/) 7 & 8 Geo. 4, c. 15; post , Time of 
giving Notice , fyc. 

(g) Patience v. Townley, 2 Smith's Rep. 
223, (Chit. j. 714.) 

(h) Poth. pi. 125; Tin r kray v. Blackett, 3 
Campb. 164, (Chit. j. 84 J); Manning’s Index, 
69. 

(i) Esdaile v. Sowerby, 11 East, 114, (Chit, 
j. 767). 

(fr) Ante , 332, et seq. 

(/) See the form , post, 462. In Scotland , 
inland as well as foreign bills must be protest- 
ed, to entitle the holder to recover against the 
drawer and indorsers, even for the principal 
sum. Furguson and Co. t\ Belsh, 17lh June, 
1803; Morr. App. to Bills, No. 13; Glen. 2d 
edit. 189. Tho Irish act, 9 Geo. 4, c. 24, s. 
4, authorizes the protesting of inland bills above 
5 /. 

(in) Rogers v. Stephens, 2 T. R. 713, (Chit, 
j. 446); Gale v. Walsh, 5 T. R. 239, (Chit. j. 
606); Orr r. Mngennis, 7 East, 359, 360; 2 


Smith, 328, (Chit. j. 726); Brough v. Perkins, 
Ld. Raym. 993; 6 Mod. 80; 1 Salk. 131, 
(Chit. j. 223, 224); Bui. N. P. 271. A pro- 
test is the only legal notice in the case of a 
foreign bill. Per Lord Mansfield in Salomons 
r. Stavely, 3 Dougl. 299. 

Rogers r. Stephens, 2 T. R. 713, (Chit. j. 
446). In an action against the drawer of a 
foreign bill of exchange, it appeared that the 
bill had been noted for non-acceptance , but 
there was no protest , and this was pressed as 
a ground for nonsuit. Lord Kenyon admitted 
the objection, but upon the other circumstances 
thought this a case in which a protest was not 
necessary. 

Gale r. Walsh, 5 T. R 239, (Chit. j. 506). 
In an action against the drawer ef a foreign bill 
it was reserved as a point, whether it was ne- 
cessary to prove a protest for non-payment, 
and the court thought it is so clear, upon mo- 
tion to enter a nonsuit, that they suggested to 
the plaintiff *8 counsel the expediency of mak- 
ing the rule absolute in the first instance, and 
upon their acquiescence, it was accordingly 
done; they afterwards, however, wished to 
have it opened, upon an idea that the drawer 
had no effects in the hands of the drawee; but 
it appearing upon the report that the idea was 
not well founded, the rule stood. And in Brough 
v . Perkins, Ld. Raym. 993; 6 Mod. 80; Salk. 
131, (Chit. j. 223, 224), Holt, C. J. says, “A 
protest on a foreign bill is a part of the custom.’ * 

(n) Chesmere v. Noyes, 4 Campb. 129, 
(Chit. j. 929). A notorial protest under seal, 
is no evidence that a foreign bill has been pre- 
sented for payment in England, ib. And see 


(l) ^ For instance a war between this country aud the one where it is payable. But notice 
must bo given # within a reasonable time after peace. Hopkirk v. Page, 2 Brock. 20. }• 
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tested out of this country, be evidence of the dishonour of the bill (o) ; and I. OfNon- 
on the other hand, if made here, all foreign courts give credit to it (p); and 
it cannot be supplied by mere proof of noting for non-paymcnt(l). A bill Mry p ro _ 
drawn in Ireland upon England, is, we have seen, to be considered as a /or- ceedings 
eign bill, and therefore must be protested for non-payment(< 7 ). But proof thereon - 
that the drawer had no effects in the hands of the drawee at the time of 2dly, 
drawing the bill, or *at any lime afterwards, will in this country excuse the When 
want of a protest, as well as want of due notice, and prevent the drawer ^on-pty^ 
from being discharged (r). So a subsequent promise by drawer to pay the mentne- 
bill may preclude him from availing himself of the want of a protest (s). ternary or 
However, it is not advisable, in any case, to omit protesting a foreign bill, and^odo* 
because in foreign courts they would probably not be entirely governed by of Protest- 
the exception allowed by our courts (/). If the drawer or indorser has re- tog- 
quested that in case of dishonour it shall be returned without protest, then [ # 456 ] 
we have seen that he cannot object to the want of it (u) . 

With respect to the protest , it should always be made according to the 
law of the place where the payment ought to have been made, though with 
regard to the notice of the dishonour it mu3t be given to the drawer within 
the time, and according to the law of the place where the bill was drawn; 
and to the indorsers, according to the law of the places where their indorse- 
ments were made(ar). In France any holder, whether lawfully so or not, 
may cause a valid protest to be made for non-acceptance , but a valid protest 
for non-payment can only be made by a lawful holder(i/). However, a 
mere agent, authorised to receive payment, may cause the protest to be 
raade(;r). 

As the English holder of a bill, drawn or indorsed in France , or other 
foreign country, may lose his remedy against such foreign drawer or indor- 
ser, unless he conforms to the law of the foreign country, it is material to 
inquire what is the law of that place. Thus, if the English holder neglect to 
observe the law of France as to the time of protest and notice, and proceed 
in a French court against the drawer or indorser there, and whose contract 
was there made, he will (at least in that country) lose his legal remedy 
against them, although he may have strictly observed all steps required by the 
law of England(fl). On the other hand the French law does not assume to 
dictate what delay may be allowed in giving notice to and proceeding against 


Marin ». Palmer, 6 C. & P. 466, ns to neces- 
ity of calling subscribing witness to English 
protest. See further, post , Part II. Ch. V. s. 

i. Evidence . 

(o) Anon. 12 Mod. 345; Dupnys r. Shep- 
herd, Holt, 297; Chesmer v. Noves, 4Campb. 
129, (Chit. j. 929); 2 Roll. Rep. 346; 10 
Mod. 66; Peake Evid. 4th edit. 80, 74, in 
notes. 

(p) Mollov, 281; Da Costa v. Cole, Skin. 
272, pi. 1, (Chit j. 179). 

( q ) Chaters v. Boll, 4 Esp. Rep. 48, (Chit. 

j. 636); and Mahoney v. Ashlin, 2 B. & Ad. 
478; ante, 10. 

(r) Orr v. Magennis, 7 East, 359; 2 Smith, 
328, (Chit. j. 726); Legge v. Thorpe, 2 Campb. 


310; 12 East, 171, (Chit. j. 783); Gale v. 
Walsh, 5 T. R. 239, (Chit, j 506); Chaters 
r. Bell, 4 Esp. Rep. 49, (Chit. j. 636). 

(*) Patterson v . Beeher, 6 Moore 319, (Chit, 
j. 1126); Gibbon v. Coggon, 2 Campb. 188, 
(Chit. j. 774). 

(/) Per Lord Ellcnborongh, in Legge v. 
Thorpe, 12 East, 177, 178; 2 Campb. 310, 
(Chit. j. 783); 4 Pnrdess. 225, S. P. 

( m) Ante , 165. 

(x) 4 Pardess. 227, 230; Poth. pi. 155. 

(y) 1 Pardess. 444. 

(c) Id. 443, 444. 

(«) 4 Pardess. 225, 226, 230, 231; 1 Par- 
dess. 453 to 455; ante , 167 to 172, As to the 
Construction , fyc. of Bills. 


(1) •{ Fleming v. M’Clure, 1 Brcv. 42:9. But a protest is unnecessary in the case of an inland 
bill or note. Evans v. Gordon, 8 Port. 142; Gilman r. Lewis, 15 .Maine Rep. 452. Sale v. 
Branch Bank at Decatur, 1 Ala. Rep. N. S. 425. As to the proof of protest and what it is evi- 
dence of, See Hall iday v. M'Dougall, 20 Wend. 81. Smith v. Janes, Id. 192; Maccoun v. At- 
chafalaya Bank, 13 Louis. Rep. 342; Homes v. Smith, 16 Maine Rep. 181; Warren v. War- 
ren, Id. 259; Poydras r. Bell, 14 Louis. Rep. 391; Delarigne r. Arnet, Id. 437. 
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[PART I. 


1. Of Non- 
payment* 
and neces- 
sary Pro- 
ceedings 
thereon. 

2dly, 
When 
Protest for 
Bon-Pay- 
tnent ne- 
cessary or 
advisable, 
and mode 
of Protest- 
ing. 

[ *457] 


Modes of 
Protesting 
in Eng- 
land. 


a person who drew or indorsed a bill in England, or other foreign country* 
whose liabilities are regulated, and are to be given effect to (even in France), 
according to the law of England, or the other foreign country where there 
are conflicting regulations in different countries in regard to comraerce(6). 
And if the French courts mistake the English law relating to an English bill 
transaction, their erroneous decree will not preclude a correct decision in the 
English courts, or prevent the holder from recovering here(c). 

In France , if the bill has been drawn payable at a different place than the 
domicile of the drawee, the demand of the protesting officer should be made 
upon the person, and at the place pointed out by the acceptance. But if 
the acceptor of his own accord has accepted the bill payable elsewhere, the 
bill must be there presented accordingly, so as to charge the acceptor and 
the indorsers (d). 

It is also essential in France, in case of an acceptance for honour, *to pre- 
sent the bill to the original drawee, and also to such acceptor, and to pro- 
test for non-payment by each; and if a bill has been addressed to a third 
person u au besoin ,” a presentment and protest there also should be made(e). v 

On the subject of presentment and protest, it is laid dawn in the Code de 
Commerce, liv. i. tit. viii. s. xii. art. 173, as follows; — u Lts protets fault 
d 1 acceptation ou de paiemcnt sont faits par deux notaires ou par un notaire 
et deux temoins ou par un huissier el deux temoins. Lt prottt doit tl re 
fait au domicile de celui sur qui la lettre de change etait payable , ou h 
son dernier domicile connu; au domicile des personnes in diquees par 
la lettre de change pour la prayer au besoin; au domicile du tiers qui a ac- 
cepte par intervention . Le tout par un seul et menu acte . En cas de fa- 
usse indication de domicile leprotet cst prec£d£ d’tm acte de perquisition(f)” 
And from the same authority, it appears that the instrument of protest itself 
must contain an exact copy of the bill, and state whether the drawee was 
presest or absent, and the reason, if any assigned, for non-payment, and 
it seems that in all other respects it should resemble an English pro- 
test^). 


In this country , whew the drawee, on presentment of the foreign bill on 
the morning of the day when it falls due, refuses or neglects to pay the same, 
the holder, or some other person if he be ill or absent(/i), should cause it to 


(6) 1 Pardess. 455; 4 Id. 197 to 235. 

(c) Novelli v. Rossi, 2 Bar. & Adol. 757. 
{d) 1 Pardess. 447. 

(e) 1 Pardess. 447. 

(/) Code de Commerce, liv. i. tit. viii. s. 
xii. art. 173; See Pailliet Man. de Droit Fran- 
gais; 1 Pardess. 444. 

(g) 1 Pardess. 444. On a recent trial the 
following evidence was given by a French ad- 
vocate of twenty years practice: — 

“ There is no difference as to liability to the 
holder between the maker of a promissory note 
and the acceptor of a bill of exchange. The 
game law prevails as to both. The holder of the 
bill and the note have the same formalities to 
go through. The formality necessary to ena- 
ble the holder of a promissory note to recover 
against the maker is the protest, which is signed 
by a sheriff , 8 officer or a notary, on the propo- 
sition of the last holder; and the protest must 
be in writing. A copy of these registers or 
acts must be kept, under a severe penalty. The 
protest must be made within twenty-four hours 


from the time of the note’s becoming due, and 
it must contain a copy of the instrument If 
the maker had become bankrupt, a protest is 
necessary, to have recourse against the indors- 
er, and ought to be signified to the indorser 
within a fortnight previous to the protest. Pay- 
ment of the note must be demanded at the res- 
idence of of the maker, or at the place of pay- 
ment, if any is specified. If the party’s resi- 
dence differ from the place specified for pay- 
ment, it is absolutely necessary to present it 
where it purports to be made, whether that is the 
residence of the maker or not. The protest 
must contain a statement that that has been 
done.” Trimbey v. Vignier, 6 Car. & P- 25, 
26. This case, however, was ultimately decid- 
ed upon a different point, viz , the insufficiency 
of the indorsement ; and the court expressed no 
opinion respecting the protest. See 1 Bing. 
N. C. 151; 4 Moore & S. 695; ante, 170, note 
(6), 225, 226, note (a). 

( h ) Molloy, b. 9, c. 10, s. 17. We have 
seen, that the absence of the holder from his 
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be protested. For this purpose he should carry the bill to a notary(i ), who I. OfNon- 
is to present it again to the drawee, and demand payment, which should, in 
case the bill was drawn on or accepted payable at a banker’s, be during the ^ 
usual hours of business, and in London ought not to be later than hve ceedings 
o’clock (ft); and if the drawee again refuse to pay, the notary is thereupon, in hereon, 
the first instance, to make a minute, consisting of his initials, the month, day 2 aiy, 

. and year, and the reason, if assigned, for non-payment. The next step When 
which the notary is to adopt is to draw up the protest(l), which is a *formal ^ roieti for 
declaration on production of the bill itself, if it can be obtained, or otherwise 
on a copy(m), that it has been presented for payment, and how, and that cesury or 
payment was refused, and why, and that the holder intends to recover all 
damages and expenses which he or his principal, or any other party to the 0 

bill, may sustain on account of the non-payment (n). The minute above tegtiog. 
mentioned, made on the bill itself, is usually termed noting the bill, but this, [ *458] 
Buller, J. observed, is unknown in the law, as distinguished from the pro- 
test, and is merely a preliminary step, and though it has grown into practice 
within these few years, it will not in any case supply the want of a pro- 
test^), the demand of payment is the material thing. In case there be not 
any public notary at the place where the bill is dishonoured, it is expressly 
provided as to inland bills, that they may be protested for non-payment by 
any substantial person of that place, in the presence of two or more wit- 
nesses^). It is said it should be made between sun-rise and sun-set. It 
should in general be made in the place where payment is refused; but where 
a bill is drawn abroad, directed to the drawee at Southampton, cr at any 
other place, requesting him to pay the bill in London, the protest for non - 
payment , it is said, may be made either at Southampton or in London^); 
but unless the bill has been specially accepted, payable at a particular place 
only, and not otherwise or elsewhere, the protest may always be made in the 
place to which it was addressed (r). We have seen, however, that since 
the 2 & 3 Will. 4, c. 98, bills made payable at a place other than the resi- 
dence of the drawee may be protested in that place ($). A copy of the bill 
should, it is -said, be prefixed to all protests, with the indorsements tran- 
scribed verbatim , and with an account of the reason given by the party why 
he does not honour the bill (7). Protests made in this country, must, in or- 
der to their being received in evidence, be written on paper stamped with an 
appropriate stamp (u). 


residence or place of business, even on account 
of dangerous illness of a near relation, has been 
considered no excuse for delay, and that there- 
fore some person in his absence should make 
protest, &c. Turner r. Leach, attic, 452, 
note (q). 

(0 8ee the nature of this office explained in 
Burn's Eccl. Law, tit. Notary Public; and 
Brooke's Office of Notary; ana see regulations 
in 41 Geo. 3, c. 79, as altered and amended 
by 3 & 4 Will. 4, c. 70, (Chit. Stat. 1S6; 
Chit & H. Stat 699. See also the King v. 
Scriveners' Company, id Bar. & Cress. 511, 
(Chit j. 1481). 

(k) Parker v . Gordon, 7 Eaat, 385 ; 3 Smith, 
358; 6 Esp. 41, (Chit j. 727). 

(/) Per Holt, C. J. in Buller r. Crips, 6 
Mod. 29, (Chit j. 222); Selw. N. P. 336, 9th 
edit. 

(m) Dchersr. Harriot, 1 Show. 164, (Chit 
j. 485). 


(ft) Poth. pi. 84; Mall. 264; Mar. 16. 

(o) Pet Buller, J. in Leftley r. Mills, 4 
T. R. 175, (Chit. j. 473). In the case of *n- 
land bills, however, the noting is generally the 
only ceremony observed, and even this is not 
necessary. Rogers v. Stephens, 2 T. R. 713, 
(Chit. 446); Gale r. Walsh, 6 T. R. 239, 
(Chit. j. 506); Bui. N. P. 271; and see Orr v. 
Magennis, 7 East, 859; 2 Smith, 328, (Chit, 
j. 726). 

(p) 9 & 10 Will. 3, c. 17,s. i. 

(q) Mar. 107; ante , 333. 

(r) See Mitchel v. Baring, 10 B. St C. 4; 4 
Car. & P. 35; M. & M. 381, (Chit. j. 1454); 
ante , 347, note (u). 

(*) Ante , 349. 

(0 Poth. pi. 135; 1 Pardess. 444. 

(u) See 55 Geo. 3, c. 184, which repeals 44 
Geo. 3, c. 98, and 48 Geo. 3, c. 149; pott , 
463. 
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end Neces- 
sary Pro- 
ceedings 
thereon. 

The Prac- 
tice, and 
whether a 
demand of 
Payment 
by a Nota- 
ry’s Clerk 
will suffice. 

[ *459 ] 


In practice , in this country, the holder of bills or notes, whether foreign | f 

or inland, himself or by his agent presents the same for payment on the day i la 


they fall due, between nine in the morning and five in the evening, and if not 
paid he then sends all his foreign bills to a regular notary public, who sends n 

one or more of his clerks round with such bills in the evening, to the re- . f 
spective drawees’ residences, and then produces the bills, and again requires * 

payment, and of the charges for noting, and if not paid he reports to his a 

principal the terms of refusal, and the principal notary afterwards, at hisleis- J i 
ure, or as soon as required, draws up his formal protest. There does not I ' 

appear to be any decision in full court, whether or not such demand by the ] t 

clerk of the notary is sufficient. Mr. Justice Buller, in the case of Leftley 1 


v. Mills(tr), appears at least to have doubted whether the notary himself 
ought not to make the demand; but it may be observed, *that his observa- 
tion was a mere dictum , as far as relates to the custom of merchants , or to 
foreign bills , for the case before the court related only to an inland bill, and 
to the construction of the statute 9 & 10 Will. 3, c. 17, s. 1. In France, 
the demand must be made by two notaries, or by one notary or one huissier , 
in the presence of two witnesses, but that is a mere local regulation, and not 
part of the general custom of merchants. In a former edition of this work, 
it was stated, “ that the demand must, it is said , in the case of a foreign 
bill, be made by a notary public himself , to whom credit is given, be- 
cause he is a public officer, and that it cannot be made by his clerk, and that 
such doctrine was sanctioned in a late case, in which the court observed, that 
the rule requiring the attestation of a notary public ought to be strictly ob- 
served^).” But the practice of notaries in London and Liverpool, it ap- 
pears, is in direct opposition to the supposed necessity for the notary public 
himself demanding payment. A correspondence took place upon this sub- 
ject, which is stated in the note(z). It will be observed, that the statute 9 


(x) 4 T R. 175. 

(y) Chilly on Bills, 7th edit. 216, 217, re- 
ferring to Mr. Justine Buller’s judgment in Left- 
ley v. Mills, 4 T. R. 175, (Chit. j. 473); and 
Ex parte Worsley, 2 II. Bla. 275, but adding a 
qua re. 

(s) The correspondence wus as follows: — 
Liverpool, Castle Street, 
Sir, 6th October, 1829. 

• By the direction of a General Meeting of the 
Association of Liverpool Notaries, held on the 
26th ult. I have the honour of addressing you, 
for the purpose of most respectfully drawing 
your attention to an inaccuracy or oversight in 
your Treatise upon Bills of Exchange, which, 
in the opinion of the Members of the Associa- 
tion, is calculated to mislead, and to create con- 
fusion. 

In the 7th edition, p. 217, you state, that the 
presentment “ in case of a foreign bill,” must, 
it is said, be made by a notary public himself , 
to whom credit is given, because he is a public 
officer, and ** cannot be made by his clerk 
In support of this position, an observation is 
cited of Mr. Justice Buller, in Leftley v. Mills, 
4 T. R- 175, (Chit, j 473); but strange as it 
may seem, that case, far from supporting this 
position, actually arose not upon a foreign but 
upon an inland bill, and the point to be decid- 
ed was, not as to the due presentment, hut as 
to whether an inland bill, payable after sight, 
came within the provisions of the 9 & 10 Wil. 


3, c. 17, so ns to he entitled to the benefit of a 
protest; and the observation of Mr. Justice 
Buller, was a mere general one, that the de- 
mand of a foreign bill must be made by a nota- 
ry, an expression perfectly common, and such 
as most men would use when not going into de- 
tail; tut he no where draws the distinction be- 
tween a presentment by a notary and a nota- 
ry's clerk; neither does he venture to assert, 
that it cannot be made by his clerk . You pro- 
ceed to state, that the doctrine in question was 
sanctioned by a late case, in which the court 
observed, that the rule requiring the attestation 
of a notary ought to be strictly observed, and 
quote Ex parte Worsley, 2 Hen. Bla. 275; a 
case which, so far from bearing out this posi- 
tion, arose upon the affidavit of acknowledg- 
ment of a warrant of attorney in a recovery, 
being sworn abroad, and not attested by a no- 
tary; ar.d from one end of the case to the other, 
bills of exchange arc neither mentioned nor al- 
luded to. 

The fact is, that the presentment and protests 
of foreign bills in this country is entirely regu- 
lated by mercantile custom, there not being 
any statute upon the subject; and commercial 
usage fully sanctions the presentment of them 
by notaries* clerks, both for acceptance and 
payment, and the protesting them upon such 
presentment. I can even go further, and ob- 
serve, not only that by mercantile usage such 
presentment is correct and regular, and is al- 
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Geo. 4, c. 24, s. 13, *regulating the protesting of bills of exchange in Ire- 
land, states that the notary may present or cause the bill to be presented, 
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most invariably adopted, but that os far bock os 
tbo memory of the oldest notary here cnn ex- 
tend, it has always been the custom so to pre- 
sent them. Indeed, one gentleman, now a 
member of the Association,wos, during his clerk- 
ship, once subpeenaed and attended upon a trial 
in the King's Bench, at Guildhall, and was al- 
lowed by the late Lord C. J. Ellenboroogh to 
give evidence of such a presentment by him of 
a foreign bill. 

In fact, the commercial business mast in- 
stantly come to a stand if a different rule pre- 
vailed; because it would be just as impossible 
for all the bills in this country to be presented 
in person by notaries as by bankers. 

These observations will also apply to the re- 
marks in p. 812, as to inland bills, where it is 
stated, that it is doubtful whether the clerk of 
a notary can, under the statute 9 &, 10 Will. 3, 
c. 17, make the demand of payment. On ex- 
amining the point closely, it will not appear 
doubtful; because, though that act authorizes 
the holders of inland bills in certain cases to 
cause them “ to be protested by a notary pub- 
lic,** it is completely silent os to the proper per- 
son to present them; the act, therefore, left the 
presentment to be regulated by commercial 
usage, and most indisputably, by the custom of 
merchants, it is quite sufficient to effect the pre- 
sentment (as is almost always done) through 
tHe medium of the notary’s clerk. 

Permit me respectfully to remark, (though 
not exactly connected with the above points,) 
with reference to your observation in p. 312, 
that this act having directed a sum not exceed- 
ing sixpence to be charged for the protest, no 
larger sum can be demanded; that the clause 
in the act is considered as clearly repealed by 
the various stamp acts, particularly 55 Geo. 3, c. 
184, which impose an ad valorem duty on pro- 
tests of bills, on which the smallest duty is much 
more than sixpence. 

I take the liberty of adding, that the Mem- 
bers of the Association ore nearly all nttornies, 
as well as notaries, and nre desirous, in order 
to prevent confusion and doubt, that those in- 
accuracies should be rectified. 

I have the honour of respectfully subjoining 
an extract of the resolutions of the meeting; 
and in the hope that you will not consider these 
suggestions as intrusive, and that you will not 
object to have these inaccuracies rectified in the 
next edition of the Treatise, 

I remain, Sir, very respectfully, * 

Your obedient Servant, 

Richard Brooke, 
Secretary to the Association of 
Liverpool Notaries. 

J. Cbitty, Esq. 

[ Extract from the Resolutions of the Afeettn g 
of the Association of Liverpool Notaries, 
held on the 26th September , 1929.] 

Resolved, — That it is the opinion of this 
Meeting, that there is an inaccuracy in that part 
of Mr. Chitty’s Treatise on Bills of exrhange 

66 


which states to the effect, that it is incumbent 
upon notaries to present in person foreign bills 
of exchange prior to protesting them, and that 
the presentment by clerks wull not suffice, is 
unfounded, and nt variance with mercantile 
usage. 

Resolved, — That such presentment by nota- 
ries* clerks is correct, and is sanctioned by 
mercantile usage; and that the Secretary be 
in sit acted to adopt such measures, by corres- 
pondence with Mr Chitty, personal interview, 
or otherwise, ns may he deemed advisable, in 
order respectfully to point oot such inaccuracy, 
and to solicit him to cause it to be rectified. 

Air. Chitty* $ Answer , 9/A Oc/. 1929. 

Sir, 

With respect to the supposed inaccuracy in 
the 7th edition of my Treatise on Bills, you 
will observe, that in p. 217, I state the position 
merely as the dictum of Mr. Justice Duller, and 
add, sed qua: re, n n ode of asserting and sup- 
porting a legal proposition, which evidently de- 
notes that the author gives it as the doctrine of 
others , without adopting it as his own opinion, 
or stating it as a settled point, so that, unless I 
am mistaken in assuming that Mr. Justice Bnl- 
ler, in Leftley t\ Mills, I T. R 175, so laid 
down the law, I am not guilty of any error. 
Now the report of that rase states, that the bill 
was noted by n rlerk of Loekart*s who was a 
notary, and that Duller, J. said, “ It is material 
too to consider by whom the demand was made 
in this case. I am not satisfied that it was a 
proper demand, for it was only made by the 
notary’s clerk. The demand of a foreign bill 
must be matte ty a notary public, to whom 
credit is qicen, because he is a pub! ic officer,** 
Now it is clear from these expressions, that 
Duller, J. meant to say, that in case of a for~ 
ei%n bill, the protest must be made by the no- 
tary himself , and not dy his clerk, nnrl I do 
not understand how his judgment can be read 
in any other sense. In Bacon's Ah. tit. “ Mer- 
chant,” vol. iv. 725, 5th ed. by Gwillim, refer- 
ring to Leftley r. Mills, it is expressly said, 

“ The demand of payment of a bill must be 
made by a notary himself, and not bv his clerk.” 
The case of Ex parte Worsley, 2 Hen. Bln. 
275, was merc'y referred to, to shew what 
credit was given to the formal certificate of a 
notary public In the late casj of Yanderwall 
r. Tyrrell, Mood. &. Mai. N. P. Rep. 97, it 
was held, that there i n ti *= t ke a protest before 
one person can pay for the honour of nnother. 
The case is very shortly reported, and does not 
state the facts fully. It appeared on the trial, 
that an articled clerk of the notary presented 
the hiM in the evening, and demanded payment, 
and afterwards dr» w* up the protest, nnd then 
his principal signed and sealed in the usual 
form, upon which Lord Tentcrden, in strong 
terms, said, that it whs a void protest, that it 
was a false rertificr.te, that the notary had sign- 
ed a paper, stating / presented and demanded, 
bic. when it .appeared in evidence, that only 
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which would # seem to import that he may send nuy third person to make 
presentment; and the recent decision of tho Court of Common Pleas in 


bis clerk had presented the bill, and he him- 
self knew nothing of the presentment, and that 
he had certified a falsity, and the plaintiff* was 
nonsuited. 

It will be found, that in nil foreign coun- 
tries the demand and protest must be by the 
notary himself, or some public officer, or by 
two reputable inhabitants. See Torbes on 
Bills, 116; Codo Napoleon, ( ode de Com- 
merce, liv. I, s. 12; Pardesr.us de Frot< ts; 
Pailliet Manuel de Droit Francais; Com. 
Dig. Merchant, F. 10; Fostlelhway’s Diet, 
tit. Notary Public; and see Burn’s Keel. 
Law, tit. Notary, where it is said, that the 
certificate of a notary that he has done an act, 
is equal to the testimony of two witnesses. 
He is a known public olliccr, to whose formal 
protests and acts all countries give credit. 
In France two notaries must protest, or one no- 
tary or one huissicr and two witnesses. Now 
if this formal act can be delegated to a clerk, 
(who, perhaps, has not been a month in tho 
office of the notary,) all the regularity and se- 
curity incident to the office of a notary would 
be defeated. It will not be contended, that if 
a protest truly stated that the clerk of the no- 
tary presented the bill, snch protest would, be 
sufficient in any country, and is it to be sup- 
posed that it would be tolerated, that a notary 
shall be allowed falsely to certify a fact ? Cer- 
tainly such a position could not be sustained. 
If the inconvenience to the notary, by attending 
in person to demand and make protest, is too 
great for so small a remuneration, then he must 
charge more, which he may do in case of for- 
eign bills; and if there are not sufficient nota- 
ries to perform the duty, then the number must 
be increased, but no inconvenience can justify 
the certificate of a falsehood. It may he very 
material, especially in the case of foreign bills, 
(and as to inland a protest is useless,) that the 
demand, and account of the particulars of tho 
refusal, and reasons assigned for non-payment, 
should he made by a person of known experi- 
ence: a proper demand may be essential to ob- 
tain payment, r.nd a proper account of the rea- 
sons for refusal to accept or pay may be very 
material to foiwnrd to the foreign country, in 
order that the proper steps may be taken. It 
will be observed, that it by no means follows 
that all bills must be presented by a notary, for 
it suffices, in the first instance, for any individ- 
ual to present bills for acceptance or payment; 
and all that is requisite is, that the foreign hills 
which have already been dishonoured, should, 
on the same day, he* again presented by the no- 
tary himself. 

As to inland bills, y ou refer to p. 312, and 
seetn to think that the statute 9 & 10 Will. S, 
c. 17, is silent as to who shall present the bill, 
but you will observe that the statute, after re- 
quiring that a notary, or in default of a notary 
some other substantial person in the place in 
the presence of two witnesses, shall make pro- 
test, prescribes the form of the protest, which 
runs — ** Know nil men, that /, A. B. on, &c. 

at the usual place of abode of the said , 

have demanded payment of the bill of which 


the above is a copy. & c.” Now this very form 
evidently shews, thut the act meant to require 
the notary himself to go to the residence of the 
drawee, and there demand payment. This en- 
actment also affords evidence of what the legis- 
lature then considered to be the proper course 
in England of making protest, ana may be call- 
ed in aid in shewing what the common law is 
ns to foreign bills. Upon the whole, therefore, 

I think it is clear , that strictly the notary him- 
self must, in all coses, make demand of pay- 
ment before he protests. 

I also think it clear, that the positive enact- 
ment in the statute of William, that no more 
shall be taken for the protest than 6d. cannot 
be violated. As to the amount of stamp duty, 
that of course may be taken in adilition. The 
stamp was introduced by subsequent acts, and 
that expense may, I think, impliedly be added. 
As to foreign bills, as there is no act of parlia- 
ment regulating the charges, I think any rea- 
sonable charge may be made, whether more or 
less than those named in the Notary’s Table of 
Fees of July, 1797. 

J. Chitty. 

9th Oct. 1329. 

To Richard Brooke, Esq. Secretary to the As- 

aociation of Liverpool Notaries, Liverpool. 

Change Alley, City. 

Sir, 3d November, 1829. 

At a meeting of the Committee of the Socie- 
ty of Public Notaries of London, held, the 29th 
October, 1829, the Chuirman submitted a com- 
munication, made by the Secretary of the As- 
sociation of Liverpool Notaries, of certain res- 
olutions agreed upon at a meeting of that Asso- 
ciation, held ut Liverpool, the 26th September, 
1829, viz. 

“ Resolved, — That it is the opinion of this 
Meeting, that there is an inaccuracy in that part 
of Mr. Chitty ’s Treatise on Bills of Exchange 
which states to the effect, that it is incumbent 
upon notaries to present, in person, foreign bills 
of exchange prior to protesting them, and that 
the* presentment by clerks will not suffice, is 
unfounded, and at variance with mercantile us- 
age.” 

“ Resolved, — That such presentment by no- 
taries’ clerks is correct, ur.d sanctioned by mer- 
cantile usage, and that the Secretary he instruct- 
ed to adopt such measures, by correspondence 
with Mr. Chitty , personal interview, or other- 
wise, as may be deemed advisable, in order re- 
sjeclfully to point out such inaccuracy, and to 
solicit him to causo it to be rectified in the said 
Treatise, or in any other in which it may ap- 
pear; and also for that purpose to address the 
Societv of London Notaries, to obtain their co- 
operation on the subject.” 

Upon reading the same, it was resolved,— 
That the opinions expressed in the said two res- 
olutions by the Association of Liverpool Nota- 
ries, do in all respects meet the entire concur- 
rence of this Meeting, and that the Secretory 
be directed Respectfully to communicate such 
concurrence to Joseph Chitty, Esq. 
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* Pooler. Dicas(a), where it was held, that an entry of the dishonour of a bill 
of exchange, made in the usual course of business, at the time of dishonour, 
in the book of a notary by his clerk , who presented the bill, might be given 
in evidence in an action on the bill, upon proof of the death of the clerk who 
made the entry, would also imply that it is sufficient for the clerk of the no- 
tary to make the presentment; and, indeed, it is expressly said by Tindal, C. 
J. in that case to be the duty of the notary’s clerk to make the presentment. 
But, still, in no case does this point appear to have been directly brought 
before the court; and, therefore, although as a general rule a presentment 
by the notary himself may be impracticable, owing to the multiplicity of bills 
requiring presentment on the same day, vet, in particular cases, where the 
amount of the bill to be protested is considerable, it may be prudent that the 
notary should himself demand payment, and make his own minute of thean- 


In thus followin'* the direction* of tlio Com- 
mittee, I abstain from any further remark, than 
that under the existin'* duties of notaries in Lon- 
don, as regards foreign, hills, it is utterly im- 
possible that such hills can he presented by them 
in perton throughout the vust extent of this 
metropolis and its environs, unaided by their 
clerks, a fact of which every person acquainted 
with the routine of merchant’s and banker’s bu- 
siness is fully aware. 

I have the honour to he. 

Most respectfully, Sir, 

Your obedient Servant, 
James Comerford, 
Secretary to the Society of 
London Notaries, 

J. (’bitty, Ksq 

After several other letters from the Secret try 
of the Society of London Notaries, unH my hav • 
ing requested references to certain works and 
forms, the following letter was received: — 

Change Alley, 

8ir, 8th October, 1831. 

Having laid before the Committee of the So- 
ciety of Public Notaries in London (whom it 
haa been difficult to convene at this season of 
the year) your letter to me of the 12th of Au- 
gust, 1 am directed by the Committee to reply 
to its contents as follows: — 

The Committee do not posses any of the 
works alluded to in your said letter. 

Their practice may be said to be guided prin- 
cipally by mercantile usage, and by their gene- 
ral experience, aided by the customs which have 
been handed down to them by their predeces- 
sors of upwards of one hundred years, the whole 
as controlled by nets of the legislature, and the 
decisions of courts of law, and not governed by 
foreign writers on bills, or the practice in foreign 
countries. 

The Committee are unable to furnish forms 
or foreign protests, as such documents very 
rarely come before them, and in no cn*e is it 
necessary to take copies of or register th mi. 
The foreign protests may, however, he said to 
agree in substance with the protests of bills 
of exchange made in London, and in some 
countries a copy of the protest is left with the 
drawee, and the noting of a bill is not under- 
stood as forming a separate and distinct act from 


tli.t protest, inasmuch ns it is customary (at 
leant in France) to protest all dishonoured bills, 
whether inland or foreign, on the day after ma- 
turity (days of grace being abolished). 

The Committee having long felt that, how- 
ever the practice of the public notaries of Lon- 
don mnv he in perfect accordance with the 
views of the oldest and most respectable mer- 
chants on the Royal Exchange, that it would 
still be desirable that many points should be ex- 
plicitly defined by an act or parliament, rather 
til l ti left to the incertitude of doubtful opinions, 
or of occasional derisions of un apparently con- 
flicting nature; and it was in this view that they 
* looked forward with much anxiety to the pro- 
posed hill for defining the liability of parties on 
lulls of exchange, on the subject of which 
notice had been given in parliament by Mr. 
Ward, one of the lute members for the city, to 
which measure f have already had occasion to 
refer, in my letter to you of 4th May, 1830. 

I beg further to state, that notwithstanding 
the recent decision in Mitchcl r. Baring, the 
Committee consider that the only proper place 
of making a protest for non-payment is in the 
city or town where a bill is mnde payable, ac- 
cording to its tenor, and that they consider the 
court to have been guided in its decision by the 
peculiar wording of the acceptance by the de- 
fendants, who were considered, bv such accept- 
ance, to have called upon the plaintiff to pro- 
test for non-payment in Liverpool. 

In conclusion, I lx*? to refer you to the 9 
Oeo. 4, c. 21,n9 regulating the protesting of 
bills of exchange in Ireland, in section 13 of 
which act it will lie seen, that the notary “ may 
present, or cause the hill to bo presented;** 
these words they consider are uot to be con- 
strued as ronleriMg n power, but ns confirming 
and referring ton previously existing and recog* 
nised daily practice, a fact capable of proof, by 
referenco to notarial registers of one hundred 
years date. 

. 1 have the honour, Sic. 

James Comerford, 

Secretary to ihe Committee of the Society of 
Public Notaries of Loudon. 

See further, post, 477. 

( c ) 1 Bing. N. C. 619; S. C I Scott, 600; 

1 llodges, 162; and see Sutton v. Gregory, 
Peake** Add. Ca. 150. 
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OF NON-PAYMUNT, 

svver given by the drawee to him; for supposing that it should hereafter be 
considered that it was his duty so to have acted, and that in consequence of 
any omission a drawer or indorser should be discharged, he would be liable to 
compensate the loss. 

The protest for nbn-payment of a foreign billy thus to be made by a no- 
tary, public, varies in point of form, according to the country in which it is 
made: in England the form of it is as follows: — 

ON THIS DAY, the first of January, in the year of oar Lord one thousand eight hundred 
and forty, at tin request of A. B. bearer of the original bill of exchange, whereof a true copy 
i* on the other side written, I, Y. Z., of London, notary public, by royal authority, duly admit- 
ted and sworn, did exhibit the said bill. 

[Here the presentment is stated, and to whom made , and the reason , if assigned , for 
non-payment.'] 

Wherefore I, the said notary, at the request aforesaid, have protested, and by these presents do 
solemnly protest as well against the drawer, acceptor, and indorsers of the said bill of exchange, 
os against all others whom it may concern, for exchange, re-exchange, and all costs, charges, 
dumages, and iuterest, suffered and to he suffered, for want of payment of the said origtnul bill. 
Thus done and protested in London aforesaid, in the presence of E. F. (6). 

[The expenses of noting and protest are then subscribed , for th ? amount of which, see 
Table of Fees of 1797 in the Appendix.] 


*By the former regulation of t!>o 44 Geo. 3, c. 98, Schedule A., a stamp 
duty of 5s. was imposed on the protest, without reference to the amount of 
the bill; but by the subsequent acts, 4S Geo. 3, c. 149, and 55 Geo. 3, c. 
184, Schedule A. part 1, title Protest, the duties are as follows: — 


Protest of any bill of exchange or promissory note for any sum of money(c). 


r d. 

Not amounting to 20/. . .20 

Amounting to 20/., and not amounting to 100/. .30 

Amounting to 1 00/., and not amounting to 500/. .5 0 

Amounting to 500/ , or upward. . . 10 0 


The protest should not bear date before the bill is due(d), but as it must, 
in the case of a foreign bill, be made on the last day of grace(e), it must 
bear date generally on that day; but an inland bill is not to be protested till 
the day after the third day of grac e(/). When an accepted bill is protest- 
ed for non-payment, Marius recommends the protest to be sent to the drawer 
or indorser, and the accepted bill to be kept, unless express orders be given 
by those parties to the contrary, because the protest for non-payment, with 
the second accepted bill, will be sufficient proof against the drawer, though 
not against the acceptor^) (1). But according to another writcr(/i), the 


(6) It is said to be unnecessary to have an 
attesting witness, but that the protest must bear 
the official seal as well as signature of the no- 
tary. See Brooke’s Office of Notary, p 73, 
and §ee various forms, ib. 2 IS to 227. 

( c ) It has been observed, that the ad valo- 
rem duty being laid upon the amount of each 
bill, one protest cannot combine two bills, un- 
less the holder goes to the expense of having a 
separate stamp impressed in respect of each; 
and then it would perhaps be found objectiona- 
ble and inconvenient, and not so well adapted 
to subsequent proceedings, as adhering to the 
customary plan of having a separate pro- 
test (or each bill. Brooke’s Office of Notary , 


p. 78, where see some just remarks upon the 
amount of duty imposed. 

( d ) Mar. 103; Campbell v. French, 6 T. R. 
212; 2 Hen Bla. 163, (Chit. j. 541). 

( e ) Leftley v. Mills, 4 T. R. 170, (Chit. j. 
473); ante, 458 note (o), et post , 475, 479; 
Selw. Ni. Pri. 9th edit. 360, note. 

(/) Leftley v. Mills, 4 T. R. 170, (Chit. j. 
473); jiost , 475, 479. 

(g) Mar. 120. 

(h) Beawes, pi. 220; Loveloss on Bills, 100; 
and see observations in Hansard r. Robinson, 
7 B. & C. 90; 9 Dow. & Ry. 860, (Chit. j. 
1340); ante , 366, note (a), und ante , 353, 
note ib). 


(1) Where one of a set of exchange has beeu accepted, and protested for non-payment, pre- 
senting the protest of the accepted bill together with one of the set, which has neither been nc- 
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drawer or indorser would not be obliged to pay without having the accepted 
bill delivered up to him, as he would otherwise perhaps have no evidence of 
the acceptance against the acceptor. Where payment of a non-accepted 
bill is refused, it is agreed on all hands that there is no risk in sending back 
the bill with the protest (i). Where only part of the money for which the 
bill is payable is tendered, that part may be taken, and the bill must be pro- 
tested for non-payment of the residue (j). 


It was formerly doubted whether, if the drawer or indorser were abroad 
or out of England, the making the protest alone would be sufficient, or whe- 
ther it was not necessary that a copy of it, or some other memorial, should 
within a reasonable time be sent with a letter of advice, or notice of the dis- 
honour, to the persons on whom the holder means to call for payment(fc); 
although if the draw er or indorser intended to be proceeded against were in 
England at the time of the dishonour, it was not essential (though always 
advisable) that a copy *of the protest should accompany the notice of non- 
payment (!). But it is now’ clearly settled, that in giving notice of non-pay- 
ment to the drawer of a foreign bill resident abroad, it is sufficient to inform 
him that the bill has been protested, without sending a copy of the protest(m). 


(t) Mar. 121. 

(j) Mar. 6S, 85 to 97 ; Wnlwvn v. St. Quin- 
tin, I Bos. & Pul. 652; 2 Esp. 514, (Chit. j. 
578). 

( k ) Poth. pi. 148; and see Orrr. Mngennis, 
7 East, 359; 2 Smith, 329, (Chit. j. 726). 
This seems to have been admitted to be in 
general necessary, see Robins p. Gibson, 1 
Maule & S.299; 3 Campb. 334, ((/hit. j. 895). 
In America the decisions seem contradictory, 
whether it is necessary that a copy of protest 
should accompany the notice of dishonour, 
Blakeley p. Grant, 6 Mass. U. 396; I ? a y I . 
Amer. edit. 176, acc.; Lenox r. Leverett, 10 
Mass. R. 1 , a subsequent case contra , and that 
it is not necessary. 

(/) Robins p. Gibson, 3 Cnmpb. 334; Crom- 
well v. Hynson, 2 Esp. Rep. 211, 512, (Chit, 
j. 571); Pothier Trait; du Contrut de Change, 
part 1, c. 5, s. 150; Chaters v. Be!l, 4 Esp. 
Rep. 48, (Chit. j. 636); Manning's Ind. 66, 
acc.; Goostrey p. Mead, Bui. N. P. 271 ; Gilb. 
Evid. 79; Lovelass on Bills, 99; i?elw. N. P. 
9th edit. 360, semb. contra. 

Robins p. Gibson, 3 Campb. 334; 1 Maule 
& S. 88, (Chit. j. 895). In an action against 
the drawer of a foreign bill of exchange the 
plaintiff proved, that a protest was regularly 
drawn up, and also that the drawer had arrived 
in Enlgand before the bill became due, and 
that a letter was sent to his house, stating, that 
the bill was dishonoured, but not communicat- 
ing the protest or a copy of it, the defendant 
contended, that the protest should have accom- 
panied the notice. Lord Ellenborough was of 
opinion, that under the circumstances of the 
case, enough had, been done, and the plaintiff 
had a verdict; and upon motion for a new trial, 
the court being of opinion it was sufficient that 


the bill was nrotesled, and that the defendant 
had notice of the fact of its dishonour, although 
the protest was not communicated to him, and 
refused the rule, and Lord Ellenborough said, 
“ It did not appear that the defendant request- 
ed to hAve the protest, and it would be hazard- 
ing too much to leave it without some request; 
he had due notice of the fact of the dishonour 
of the hill; and as the circumstances of parties 
alter, tlio rule respecting notice also changes, 
according to the convenience of the case. If 
the party is abroad , he cannot know of the 
fact of the bill's having been protested , except 
by having notice of the protest itself ; but if he 
be at home, it is easy for him , by making in - 
quiry, to ascertain that fact." Rule refused. 

In Cromwell v. Hynson, 2 Esp. Rep. 511, 
(Chit. j. 571 ), though at the time of the dishon- 
our the defendant was not in England, but in 
Jamaica, where he indorsed the bill, yet as his 
wife resided at his house at Stepney, it was 
liolden sufficient that notice of non-payment waa 
left there, and without any copy of protest. Per 
Lord Kenyon. 

In America, in one of the latest cases it was 
held, tint though u protest must be produced at 
the trial of an action against the indorser of a 
foreign bill, it is not necessary that the notice 
to him should be accompanied by the protest, 
Lenox r. Leverett, 10 Mass. R. I. But in an 
earlier decision, Parsons, C. J. said, “ As to 
the notice of the protest of a foreign bill, acopy 
of the protest should be given or offered to the 
drawer, or duo diligence used to furnish him 
w’ith this notice before he can be charged, 
Blakeley r. Grant, 6 Mass. R. 396; Bayl. 176, 
Amer. edit 

(m) Goodman r. Harvey, 4 Ad. & El. 970; 
6 Nev. & Man. 372, S. C ; ante, 334. 


cepted nor protested, to the indorser, and a demand of payment will be u sufficient notice to 
charge him. Kenworthy r. Hopkins, 1 John. Ca. 107. And in such case it is not necessaay to 
produce the protested bill at the time of the notice and demand on the indorser. Ibid. And see 
Lenox r. Leverett, 10 Mass. Rep. 1. 
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OF NON-PAYMENT, 


[PART I. 


I. Of Non. Nor is it necessary or advisable, in any case, to send the protested bill(n). 
and^nT'c*- ^ Llt a not ‘ ce dishonour of the bill should in all cases be immediately 

•ary Pro- given(o). It has been held, that the protest for non-acceptance or non-pay- 
ceedings ment may be drawn up at any time before the trial, provided the bill be noted 
thereon. j n J ue time(/>)(l). 

2dly, At common law, no inland bill could be protested for non-payment; # but 

When by the statue 9 & 10 Will. 3, c. 17(^), it was enacted, that all bills of ex- 
Non-pay-° r c ^ aD S e drawn in, or dated at any place in England, for the sum of Jive pounds 
ment ne- or upwards, upon any person in London, jor elsewhere in England, in which 
cessary or bills of exchange shall be expressed value received , and payable at a certain 
ondmode nu *nber days, weeks, or months , after the date thereof, after presentation 
of Protest- and written acceptance, and after the expiration of the days of grace, the 
ing- _ holder, or his agent, may cause the bill to be protested by a notary public, 
[ *465 ] an( j } n default of such notary public, by any other substantial person in the 
place, in the presence of two witnesses; refusal or neglect being first made 
of due payment of the same: which protest shall be made and written under 
a copy of the bill of exchange, in the words or form following: — 


u Know all men, that I, A. B., on the . day of at 

the usual place of abode of the said have demanded 

payment of the bill, of which the above is a copy, which the said 

did not pay, wherefore I, the said A. B., do hereby protest the 
said bill. Dated this day of 

The act directs that this protest shall, within fourteen days after it is made, 
be sent , or notice of it given to the party from whom the bill was received, 
who is, upon producing such protest, to repay the bill, together with all in- 
terest and charges from the day such bill was protested; for which protest 
shall be paid a sum not exceeding the sum of sixpence. 


(n) Mar. 68, 86, 87, 120; Lovelossou Bills, 
100; ante , 463, note (h). 

(o) Id. ibid.; Hart t\ King, 12 Mod. 300, 
(Chit. j. 212); Anon. 1 Vent. 45; Orr r. Mn- 
gennis, 7 East, 359; 2 Smith, 328, (Chit. j. 
726). 

(p) Chatcrs v. Bell, 4 Esp. Rep. 48; SeUv. 
9th edit. 360, S. C.; Goostrey v. Mead, Bui. 
N. P. 272, observed on in Orr r. Mugennis, 7 
East, 361; 2 Smith, 328, (Chit. j. 726); Rog- 
ers v. Stephens, 2 T. R. 714, (Chit. j. 446); 
Manning’s Ind. 66; Robins v. Gibson, 1 Maule 
& S. 288; 3 Campb. 334, (Chit. j. 885). 

Chaters v. Bell, 4 Esp. Rep. 48, ( Chit. j. 
636). In an action bv an indorsee ngainst the 
indorser of a foreign bill, it appeared that the 
bill became due on the 24th April, when pay- 
ment wa9 demanded and refused, and the bill 
was noted for non-payment. Regular notice of 
tbe dishonour given to the defendant, but he 
refused payment because there wus no protest. 
On the 14th May, the protest was formerly 
drawn up, and this action was afterwards 
brought. Lord Kenyon said, “ he was of opin- 
ion, that if the bill was regularly noted at the 
time, the protest might be made at a future pe- 
riod.” A verdict was found for the plaintiff, 


but tbe point was reserved; and on the case 
coming on to be tried on a venire de novo t 
before Lord Ellenborough, his lordship ex- 
pressed his concurrence with the opinion of 
Lord Kenyon. But in Selw. 9th edit. 360, it 
is stated, that a case was reserved in Chaters 
v. Bell for the opinion of the court, and that 
the court after argument, conceiving the ques- 
tion to be of great importance, directed it to be 
turned into a special verdict, but that the sum 
in dispute being small, and the parties unwill- 
ing to incur the expense of a special verdict, 
the recommendation of the court was not at- 
tended to, and tho case was not mentioned 
again. 

This doctrine accords with the practice in 
other cases. Thus, though convictions by jus- 
tices must, at the time they are pronounced, be 
according to law, yet they may be drawn up 
formally at any time afterwards, when requir- 
ed to be proved, Massey r. Johnson, 12 East, 
32; Rex v. Barker, 1 East, 182; Rex r. Pic- 
ton, 2 East, 19S; Still v. Wells, 7 East, 553; 
6 Esp. 36; Bridgett v. Coyney, 1 Man. & Rv. 
Mag. Ca I. 

(tf) And see the Irish Act, 9 Geo. 4, c. 24, 
s. 4. 


(1) ^ As to what is a sufficient notice of protest in point of form, see Shepherd v. Jonte, 
14 Louis Rep. 246; Sussex Bank »\ Baldwin, 2 Harr. 487. } 
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Some observations have already been made cn this stniute(r). It lias I Of Non- 
been decided, that the holder of a bill payable after sight, is not entitled to 
the cumulative remedy given by this statute^), and that a bill within the swr y pro- 
meaning of the act, cannot be noted or protested until the day after the last ceediogs 
day of grace(/). It has also been decided, that as the directions of the slat- ll,trcon * 
ute are positive that no sum cxcerdii.i: sixpence shall be taken for the protest, 2»:iy, 
do larger sum can legally he den ;.mied, notwithstanding it is customary to When 
charge morc(ti). It is douLftd whether the clerk of a notary can, under ^oi^payt* 
this statute, make the demand < f payment, thongh we have seen that such is ment ne- 
the constant practicc(x). r i lie act only gives an additional remedy, ntui CL **** r y or 
does not take away the common-law one, and therefore it is not necessary 
to protest, it being, in all eases of inland bills, srfjiriont to cive notice of of Pro- 
non-payment (y ) ; and the bolder is entiii *d to claim interest from the draw- noting, 
er, although there is no proteM(c). In prac tice, a protest of on # inkmd biil [ *466 ] 
for non-payment is seldom made, but it is only noted for non-payment, and 
which noting is of no utility, except with a view to the evidence, or \\l ere 
any of the parties to the bill are sued abroad, cr their property is attac hed 
in a foreign country, in respect of the amount owing on the bill, when a pro- 
test will be necessary, and must be sent out(ti). And we have seen, that a 
protest made in this country cannot be proved by the mere production of it, 
as when made or used abroad, but the notary himself must be called to prove 
the making it (b). The 3 Geo. 2, c. 2 G, ss. 7, 8, requiring a protest to he 
made on the non-payment of coal notes given pursuant to that act, is now re- 
pealed by the 47 Geo. 3, Sess. 2, c. 68, s. 28. 


In all cases, w hether or not a protest be necessary, notice must he given 3dly, 

a mere 

(r) Ante, ^4 58, 459; Leftley r. Mills, 4 T. that the statutes of Anno and William were Ao/iceof 

R. 170, ( Chit. j. 473). supposed, for the first time, to give; that the Non-pay- 

(s) Id. ibid.; post , 479, note (/). proviso in the 8th section contained words to , 

(t) Id. ibid. secure to a plaintiff all his common-law rights, 8U 

(u) Id. ibid. See the list of notary’s fees in and that the right to damages was a common- ° U j* , ro 

the Appendix. * Semble, that the expenses of law right; that it was upon this principle only ® n v >w ** 
noting are not recoverable in the case of an in- that the constant ullowance of interest , when 1,8 0 

land bill. Kendrick v. Ix>max, 2 C. & J. 407. there has been no protest, could be explained; 8 ,ven * 

( x ) Ante, 458, 459, note ( z ). that the 5th section contained words to annul 

(y) Broogh r. Parkins, 2 Gl Raym. 992, parol acceptances. And in Rex r. Meggott, 

(Chit. j. 222); Harris r. Benson, 2 Stra. 910, Eyre, C. J. of the King’s Bench held, that they 
(Chit. j. 271); Lumley v. Palmer, 2 Stra. 1000; had that effect; that that notice was corrected 
7 Mod. 216, (Chit, j 275); 3 & 4 Ann. c. 9, in Lumley c. Palmer, 2 Stra. 1000, upon the 
s. 5; 2 Bla. Com. 469. N. B. Harris v. Ben- principle now adopted by the court; that the 
•on, virtually overruled in \V indie v. Andrews; 5th section of the 3 & 4 Ann. c. 9, deprived a 
see note (z). party of no remedy he had at common law; 

(z) Windier. Andrews; 2 B. & Aid. 696; that that case must be considered as haviog 

2 Stark 425, (Chit. j. 1062). virtually over-ruled Harris r. Benson, 2 Stra. 

Windle v. Andrews, 2 B. & Aid. 696, was 910, (Chit. j. 271), Trinity Term, 5 Geo. 2, 
an action against the drawer of an inland bill, and that from that time, from any thing which 
and a rule nisi was obtained to strike out the appeared to the contrary, parol acceptances had 
interest from the verdict, on the ground that been held binding, and interest had been allow- 
there had been no protest; but upon shewing ed against the drawers and indorsers of all in- 
cause, the court held, that the want of a pro- land bills, though no instance could be shewn 
test afforded no ground for disallowing interest, in which any such bill had been protested, 
where notice of the dishonour of the bill had Bayley on Bills, 5th ed. 263, note 90. 
been duly given; that the object of 9 & 10 (a) See Brooke’s Office of Notary, 76, 77, 

Will. 8, and 3 & 4 Ann. c. 9, s. 4, was to give where a recent instance is given of an attach- 
interest, damages, and costs, in cases in which ment laid in the United States of America, on 
it was supposed that they were not recoverable property of the acceptor of several inland bills, 
at common law, not to deprive a plaintiff of upon which judgment was obtained in the for- 
them in any case in which the common taw eign court, previously to which it became ne- 
would give them; that the 5th section, contain- cessary to send out protests of the bills, 
mg the words of deprivation, was by way of (b) Cbetmer v. Noyes, 4Campb. 129, (Chit, 
proviso only, to qualify the additional benefit j. 929); ante, 455, note (a) 
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of the non-payment of every foreign and inland bill, promissory note, and 
check, otherwise, for the reasons before stated (c), the drawer of the bill and 
indorsers will be discharged from all liability (1). There is no precise fonn 
of words necessary to be used in giving notice of the non-payment of a bill, 
any act of the holder, distinctly signifying a presentment to and refusal by 
the drawee, will be a sufficient notice(2). It has indeed been said, that it 
is not enough to state in the notice that the drawee has refused to honour, but 
that it must go farther, and express that the holder does not intend to give 
credit to the drawee (d) (3) ; but it should seem, that as the only reason why 
notice is required, is, that the drawer and indorsers may have the earliest 
opportunity of resorting to the parties liable to them, it is not necessary that 
their liability should be stated to them, because that is a legal consequence 
of the dishonour, of which they must necessarily be apprised by mere no- 
tice of the fact of non-payment(e) (4). The notice, however, should inform 
the party to whom it is addressed, either in express terms or by necessary 
implication, or at all events by reasonable intendment , what the bill or note 
is, that it has become due, that it has been duly presented to the drawee 
or maker, and that payment has been refused( f). That the party receiving 
the notice is entitled to this information, and that it is not enough merely to 
inform him that he is looked to for payment, seems now to be fully admit- 
ted, but whether the form of the notice is such as to convey the requisite 
information is frequently a question of much doubt and difficulty, and 
it is certainly not easy to reconcile some of the decisions on this important 
subject. We will first notice those cases in which the notice has been 
held insufficient , *in order at once to introduce the decisions upon which the 
present doctrine is said to be founded: — thus a letter from an indorsee to a 
drawer, stating, u I am desired to apply to you for the payment of the sum 
of 150/., due to myself, on a draft drawn b^ Mr. Case on Mr. Case, which 
I hope you will, on receipt, discharge, to prevent the necessity of proceed- 
ings, which otherwise will immediately take place,” was held insufficient(g). 
So a letter in the following form — cc Gentlemen, A bill for 683/., drawn by 


(c) Ante , 433 to 455. 

( d ) Tindall v. Brown, 1 T. R. 167, 199, 
(Chit. j. 431), per Ashurst, J.; and see per 
Buller, J. it). 170. 

( e ) Shaw r. Croft, coram Lord Kenyon, 
Sittings after Trinity Term, 1798, IMS. and 
other cases, pout , and Selw. 9th ed. 332, 335. 

(/) Sec cases in the following notes. 

(^) Hartley r. Case, 4 Bar. & Cres 339; 6 
D. & Ry. 505; 1 Car. it P. 655, (Chit. j. 
1263). Abbott, C. J. at the trial, was of 
opinion, that as this letter did not apprise the 
party of the fact of dishonour , but contained 
a mere demand of payment , it was insufficient , 


and the plaiutiff was nonsuited; and a rule 
for a new trial having been granted, Abbott, 
C. J. on discharging the rule said, “ There is 
no precise form of words necessary to be used 
in giving notice of the dishonour of a bill of ex- 
change, but the language used must be such as 
to convey notice to the party what the bill is, 
and that payment of it has been refused by the 
acceptor. Here the letter in question did not 
convey to the defendant any such notice, it 
does not even say that the bill was ever accept- 
ed, we therefore think the notice was insuffi- 
cient.*’ 


(1) This is true only where there has been a previous acceptance of u bill; for if -the bill has 
been dishonoured on presentment for acceptance, and due notice thereof given to the other par- 
ties, no presentment for payment or notice and protest for non-payment, is in general necessary. 

(2) •{ Thug where the owner of a bill advised of its non-acceptance mentions that fact to the 
indorsers, and suggests to thorn to provide for its payment at maturity, it was held that as to 
form, which is not material, this was a sufficient notice. Higgins r. Morrison's F.x*r, 4 Dana, 
105. }> 

(3) The law has prescribed no particular form for such notice. The object of it is merely to 
inform the indorser'of the non-payment by the maker, and that he is held liable for the payment 
thereof. Bank of Alexandria ?\ Swann, 9 Peters, 33. 

(4) The notice is sufficient if it state the non-payment; and it is not necessary to state ex- 
pressly, for it is justly implied, that the holder looks to the indorser. 3 Kent’s Com. 2d ed. 10S. 
See also Lenox v. Leverett, 10 Mass. Rep. I. Wallace v. Agry, 4 Mason Rep. 336. Kenwor- 
thy r. Hopkins, 1 Johns. Cases, 107. 
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Mr. Joseph Keats upon Messrs. Daniel Jones and Co., and bearing your 
indorsement, has been put into our hands by the assignees of Mr. J. It. Al- 
zedo, with directions to take legal measures for the recovery thereof, unless 
immediately paid to, Gentlemen, Your’s, &c. J. and S. Pearce/’ was held 
insufficient (A). And where an indorsee of a promissory note wrote to the 
indorser the following letter,— 14 The note for 200/. drawn by H. H. dated 
18th July last, payable three months after date, and indorsed by you, be- 
came due yesterday, and is returned to me unpaid, I therefore request you 
will let me have the amount forthwith:” it was held not a sufficient notice of 
dishonour(t)(l). The following was also held not a sufficient # notice: — 


(A) Solarte r. Palmer, tried before Lord notice of the dishonour to the indorser, and may 
Tenterden. C. J. to whose direction a bill of have been information that an action was about 


exceptions was tendered, and the case brought 
before the Court of Exchequer Chamber upon 
a writ of error, 7 Ding. 530; 5 M. & P. 475; 
1 C. & J. 417; 1 Tyr. 371 ; 9 Law J. 121. 

Per Tindal, C. J. in delivering the judgment 
of the court of error, “ The question in this 
case is, whether the direction of Lord Tenter- 
den to the jury, ‘ That the letter given in evi- 
dence at the trial, and set out upon the bill of 
exceptions, was not sufficient notice of the dis- 
honour and non-pay meut of the bill, and that 
upon such evidence the jury ought to find a ver- 
dict for the defendants,' was a proper direction 
or not ? And we are of opinion that the direc- 
tion was proper, and that the judgment which 
has been given for the defendants must be af- 
firmed. 

“ The notice of dishonour, which is common- 
er substituted in this country in the place of a 
formal protest, such formal protest being essen- 
tial in other countries to enable the plaintiff to 
recover, (Pothier Trnite da Contrat de Change, 
part i. cap. 5, s. 2, art. i. s. 5.) most certainly 
does not require nil the precision and formality 
which accompanied the regular protest, for 
which it haa been substituted. But it should 
at least inform the party to whom it is address- 
ed, either in express terms or by necessary im- 
plication that the bill has been dishonoured, 
and that the holder looks to him for payment 
of the amount. 

“ The allegation in the declnrntion is, that 
the bill haa been presented to the acceptor, who 
haa refused payment, whereof the defendant 
haa had notice; and, consequently, to satisfy 
this allegation, though no express form of words 
is necessary, the notice should convey an inti- 
mation to the party to whom it is addressed, 
that the bill is in fact dishonoured. Now, look- 
ing at this notice, we think no such intimation 
is conveyed in terms, or is to be necessarily in- 
ferred from its contents. 

M Besides, it is perfectly consistent with this 
notice that the bill has never been presented at 
all, and that the plaintiff means to rely upon 
some legal excuse for the non-presentment 
The present case is stronger against the suffi- 
ciency of the notice than that of llartley r. C use, 
where there was at least an allegation that the 
bill had become due % which is not found here. 
This letter may not improbably have been writ- 
ten with a different intent than that of giving 


to be brought by the attorney, taking for grant- 
ed that the notice of the bill's dishonour had 
been given in the ordinary way, before the bill 
was put into bis hands for the purpose of suinj| 
thereon. At all events, however intended, it 
appears to us not to amount to such notice. We 
think therefore the judgment ought to be affirm- 
ed." Judgment affirmed. 

The case was afterwards carried up to the 
House of Lords, where the judgment was also 
affirmed, 2 Clark & Finellv, 93; 1 Bing. N. 
C. 194; 1 Scott, 1. 

(i) Boulton r. Welsh, 3 Bing. N. C. 689; 4 
Scott, 425, S. C.; sec Honlditch r. Cauty, 4 
Bing. N. C. 411; 6 Scott, 209, S. C. Sed 
vide Grugeon r. Smith, 6 Ad. & El 499; 2 
Nev. & Per. 303; and Hedger r. Stevenson, 
2 M. & W. 799; Edmonds r. Cates, 2 Jurist. 
193, cor. Lord Ahinger, C. B. post , 469, 
note ( n ). 

Per Tindal, C J. in Boulton r. Welsh, " I 
am wholly unable to distinguish, this case from 
those which have been referred to, (Hartley r. 
Case and Solnrte r. Palmer,) without having 
resort to a subtlety nnd niceness that would en- 
tirely destroy the practical utility of the rule 
those cases have solemnly laid down, viz. that 
the notice of dishonour must inform the party 
to whom it is addressed, cither in express terms 
or by necessai y implication , that the bill or 
note has been dishonoured by the acceptor or 
maker, nnd that the holder looks to him for pay- 
ment. I cannot but regret in the present care 
the necessity I feel for holding the notice insuf- 
ficient; but it certainly does not ^ive the de- 
fendant information whence he is bound to 
know that payment of the note has been duly 
demanded of the maker nnd refused by him. 
The letter merely states that the note became 
clue on the day preceding, and was returned 
unpaid: consistently with that notice, there 
mny have been no presentment to the maker of 
the note. The form of the protest given by the 
9 & 10 Will. 3, c. 17, for non-payment of a 
hill is as follows, — (see form, a.de, 466). The 
two important points upon which the notice must 
be precise, are, the presentment of the hill or 
note to the acre ptor or maker, ar.d the non- 
payment. The letter in the present ease is de- 
ficient in the former requisite. I therefore think 
this rule must be mr.de absolute." It was free- 
ly admitted by tho court that no mercantile or 


(1) See post, 9.21, . 
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[PART I. 


OF NON-PAYMENT, 

I. Of Non- 44 Messrs. Strange and Co. inform Mr. Price that J. B.’s acceptance 875/. 
payment, ^ no f As indorser, Mr. Price is called upon to pay the money, which 

•arylpro^ will be expected immediately (fc).” So a letter stating, 46 A bill for 30/., 
eeedinga dated 18th August, 1837, at three months, drawn and indorsed by R. E., 

lher ® 011 * upon and accepted by W. T., and indorsed by you; lies at my office due and 

What not unpaid was held insufficient, and that it would not have been sufficient even 
a sufficient though the defendant had himself treated it as a notice of a dishonour(Z). 
Dbbonour And a not * ce stating the bill to have been drawn by the party, when, in fact, 
* be was not the drawer, but only an indorser, is bad, as mis-stating the facts(m). 
What tuf- The following notices have, however, been held sufficient: — “your note has 

ficient. been returned dishonoured (n) .” So, 44 your bill drawn on T. T. and ac- 

cepted by him, is this day returned , with charges , to which we request your 
r #469 ] immediate attention (o)(l).” So a letter in these * words; — 44 Sir, I am 
desired by Mr. H. to give you notice, that a promissory note, dated Au- 
gust 10th, 1835, made by S. T. for 99/. 18a. payable to your order two 

months after date thereof, became due yesterday, and has been returned tm- 

paid . I have to request you will please remit the amount thereof, with Is. 
6d. noting , free of postage, by return of post(p).” So a letter to the payee 


ordinary man could misunderstand the notice 
in this case. 

( k ) Strange v. Price, 2 Perry & Dav. 278. 
Per Denman, C. J. “ Some doubt certainly 
has been thrown on Sol&rte v. Palmer, (7 Bing. 
530, ante , 467, n. (A),) but as observed by 
my brother Parke in Hedger v. Steavenson (2 
M. & W. 799, post , 469, n. (/>),) we are bound 
by it, and I think it governs the present case. 
The notice there, alter describing the bill, stat- 
ed that legal proceedings would be taken for 
the recovery thereof. It might have been held, 
no doubt, on such a notice that the party was 
fully apprised for the facts of the case, but it is 
clear that the law now requires express notice 
of the acceptor having refused payment as well 
as of the party being called upon to pay.** 

Littledale, J. “In general, no doubt, such a 
notice as this would give sufficient information 
to the parties concerned; but in laying down a 
general rule, we must take care and prevent its 
being too wide. Now it certainly is consistent 
with this notice that the bill was not presented 
fit all , or it might not have been paid through 
the laches of the holder 

Patteson, J. “ I granted leave to move for a 
nonsuit in this case, as I thought it might by 
possibility be distinguished from Solarte v. Pal- 
mer, and I was very anxious that it should, but 
I confess that I am unable to do so. It is said 
that the defendant is called upon to pay as in- 
dorser of the bill, but so he was in Solarte v. 
Palmer; and again, it is singular that the date 
of the bill and of the time of its becoming due 
is not stated in either case. I do not say that 
it should bo stated , but it ought to appear by 
necessary inference that the bill was due.” 

Coleridge, J. “ The word returned does im- 
ply that the bill had been presented and refused 
payment. So also does the word dishonoured , 
and so does the notification that the bill has come 
back with notarial charges” 


In the course of the argument, Littledale, J. 
observed, “ The wosd returned implies that the 
bill has been indorsed over to some person, and 
has been returned to the holder, but it is not 
the word technically applicable in the case of 
dishonour, for suppose the holder presented the 
bill himself he would not use that word in giv- 
ing notice.** 

(/) Phillips r. Gould, 8 C. & P. 355. 

(m) Beauchamp v. Cash, Dow. & Ry. Ca. 
Ni. Pri. 3. But in America, where a notice of 
dishonour calling the note Jolbam Cush ings 
note, instead of Jotham Cushmans, and describ- 
ing it as due 6th January, when it was due on 
3d January, the jury were directed to find for 
the plaintiff, unless they thought defendant was 
really misled. Smith v. Whiling, 12 Mass. Rep. 
6; Bayl. 162, Amer. edit. 

(n) Edmonds v. Cates, 2 Jurist, 183, cor. 
Lord Abinger, C. B. 

(o) Gurgeon v. Smith, 2 Nev. & Perry, 303; 
6 Adol. & Ellis, 499, S. C. Lord Denman, C. 
J. “ In Solarte v. Palmer, (an/e, 467, n. (A),) 
an inference might fairly have been drawn that 
no presentment to the acceptor had been in fact 
made. It is impossible to do so here.*’ Pat- 
teson, J. “ Solarte v. Palmer is a very differ- 
ent case. The notice there contained nothing 
relating to dishonour by the acceptor; whereas 
here there is express notice that the bill is re- 
turned with charges; and it is impossible to 
doubt that this is a statement of its having been 
returned dishonoured.** Littledale and Cole- 
ridge, Ja. concurred. See the next case; sed 
vide Boulton v. Welsh, 3 Bing. N. C. 689; ante , 
467, n. (i); Mould tieh r. Cauty, 4 Bing. N. C. 
411, post, 470, note (s). 

(P) Hedger v. Steavenson, 2 Mee. & Weis. 
799; 5 Dowl. 771, S. C. Per Parke, B. 
“ The first question, which is one of consider- 
able importance, is, whether there is a sufficient 
notice of dishonour. The law upon this point 


(1) See post, 921, (46). 
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and indorser of a note, in these terms, — “ Mr. Ellis (the maker) is unable to I. Of Noa- 
pay the note for a few days; he says lie shall be ready in a week, which will 
be in time for us — only form to acquaint you (7).” And where a bill of ex- *ary 
change, indorsed in blank , was left by the indorsee at the office of R., an ceedinga 
attorney, to be presented by him, and on being presented by R., was dis- ther ®° n - 
honoured, whereupon R. wrote to the drawer on the following # day, de- What a 
scribing the bill, and stating that it was returned dishonoured, and remained "iff 1 ™** 
unpaid, and that he was desired to give notice thereof, and subscribed his 
name and residence to the letter; this was held a sufficient notice of dishon- ^ #470 f 
our, though he did not state on whose behalf he applied, or where the bill 
was lying(r). And in an action by indorsees against an indorser of a bill of 
exchange, the following letter was addressed by the plaintiffs to the defend- 
ant, — u Messrs. H. are surprised to hear that Mrs. G.’s bill was returned to 

is established io Solartc v. Palmer, (7 Bing, tioo in the present case, could any doubt be 
580; t Bing. N. C. J94; ante, 467, n. (A),) entertained by any mercantile man who receiv- 
which confirmed that of Hartley v. Case, (4 B. ed this notice, that the note had been present- 
& C. 339; ante , 467, n. ( ^), against the pro- ed to the maker when due, and was not hon- 
vious opinion of the profession. It is certain oured? Look at the language of the notice, '£ 
that after the case of Tindal r. Brown, (1 T. am desired to give you notice that a promissory 
R. 167) there was an impression that K was note made by Samuel Thompson for 99/. 18s., 
sufficient if the notice conveyed an intimation payable to your order, became doe yesterday, 
that the party to whom it was given was look- and has been returned unpaid. I have to re- 
ed to for payrneut of the bill or note. Hartley quest you will remit the amount thereof, with 
p. Case first made an alteration in the law, and Is. 6d. noting.* It states the time when the 
decided that the view so taken was not correct, note became due, and that it had been return- 
The rule there laid down by Lord Tenterden ed unpaid. Can any one doubt the use of tbo 
was, that though no precise form of words was term ‘ returned unpaid?* The word ‘returned* 
x necessary to be used in giving notice of dis- is almost a technical term in matters of this na- 
honour, yet the language employed must be ture, and means that the bill has come to ma- 
such as to convey notice to the party what the turity, has been presented, and has not been 
bill is, and that payment of it ha* been refused paid Upon reading this notice I should say, 
by the acceptor. Upon the authority of that that it appears from it, by necessary implication 
case, the Court of Exchequer Chamber and (in the meaning I attach to the term), that the 
the House of Lords decided Solurte r. Palmer, note has been duly presented and dishonoured, 
and held the notice there used insufficient. By This is the opinion which I should have formed 
that decision we are bound, though 1 am not previously to the case of Boulton v. Welsh, (3 
prepared to say that I am bouna by all the Bing. N. C. 688, ante , 467, n. (i),) and we 
reasoning or language of the learned judges in are not called upon to overrule that case with- 
giving their opinion, and therefore should myself out some authority to the contrary. The notice 
doubt whether wo could go so far as to say that in Grugcon r. Smith, (6 Ad. &, El. 499, ante , 
it ought to appear upon the face of the instru- 468, n. (o),) was in the same terms os the pres- 
ment, • by express terms or necessary implica- ent; and us we must determine to which of 
/ton, that the bill was presented and dishonour- the two cases we will subscribe, I must say I 
ed;’ it seem 9 to me enough if it appears by think that the one in the Common Pleas was 
reasonable intendment , and would be inferred not rightly determined. There is indeed one 
by any man of business, that the bill has been circumstance mentioned in this notice of dis- 
presented to the acceptor, and uot paid by him. honour, which does not appear in the notice of 
However, supposing that we arc bound by the Boulton v. Welsh, viz that the bill had been 
precise expression of Tindal, C. J. in deliver- noted: that constitutes a distinction between the 
mg judgment in the Exchequer Chamber, we two cases; but I disclaim to go on that dis - 
ought not to put a strict construction on the Unction, la Solurtc v. Palmer it was con t end- 
term ‘ necessary implication;’ for were we to ed that there was no intimation that the bill had 
do so, it would be difficult for any mercantile been presented for payment, or that it was un- 
man to conduct business without the constant paid, or even that it was due, and the argument 
aid of a solicitor. We must not put such a for the sufficiency of the notice rested on the 
meaning on that expression, as to say that the authority of Tindal v. Brown, on its containing 
language of the instrument must be so precise sufficient information that the party was held 
as to exclude the possibility of any other in- liable to the holder. In the present case 1 
ference than that the bill has been so presented think no mercantile man, upon reading the no- 
and returned unpaid. On the subject of the tice, could possibly misunderstand its meaning; 
term ‘ necessary implication* l^ord Eldon says, and therefore on that ground I think the rule to 
‘ Necessary implication means not natural ue- enter a verdict for the defendant ought to be 
cessity, but so strong a probability tliat an inten- discharged.” 

tion contrary to that which is imputed caunot (</) Margoson o. Goble, 2 Chit. Rep. 364. 

bo supposed.* (Wilkinson v Adam, 1 Vos. & (r) Woodthorpc r. Laws, 2 Mee. & Weis. 

B. 466). If we adopt such a rule of construe- 109. 
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OP NON-PAYMENT, 


the holder unpaid on the evening of the same day the defendant called on 
the plaintiffs, expressed his surprise that the bill had not been paid, and pro- 
mised to write lo the parlies in Edinburgh, and that he would see it paid, 
but made no objection to the sufficiency of the notice he had received: at 
the trial it was left to the jury to say whether or not the letter and the con- 
versation together amounted to a notice of dishonour, and the jury having 
found for the plaintiffs, the court refused to disturb their verdict (s). The 
grounds upon which these several decisions proceeded will be found fully 
stated in the notes. The difference of opinion which exists among some of 
the learned judges, with respect to the sufficiency of the notice, is perhaps 
more to be lamented than the extreme nicety required in framing the notice 
itself; though it is certainly much to be regretted that learned judges should 
feel themselves so fettered by authority as to hold that notice insufficient the 
true import of which, it is admitted, no mercantile or even ordinary person 
can misunderstand. Some degree of strictness, however, in the form of notice 
is evidently essential, particularly in the case of an indorser, who is frequent- 
ly without the means of ascertaining whether a due presentment has been 
made and payment refused, and who, if he pays the bill in ignorance of the 
laches of the holder, may lose his remedy over against a prior aud solvent 

party (0- 


(*) Houlditch v. Cauty, 6 Scott, 209; 4 
Bing. N. C. 411, S. C. Per Tindal, C. J. 
“ YVitli regard to the second plea, that there 
was no notice or an insufficient notice of dis- 
honour, vve have been strenuously urged, upon 
the authority of two cases determined in the 
King's Bench and Exchequer respectively, 
about the time of and since our late decision In 
this court of Boulton v. Welsh, viz. Grugeon r. 
Smith, and Hodges v. Steavcnson, to say that 
the judgment wc then pronounced is not war- 
ranted by law, or at least if not improper, is 
one that we ought not to be disposed to carry 
further. I see no reason, however, for holding 
Boulton t\ Welsh to be a judgment not warrant- 
ed by law. It certainly went the full length of 
Solarte t\ Palmer, but no further; 1 should not 
be slow to recede from an opinion, when 

f iroperly satisfied that it had been too hastily 
ormed: but I am not satisfied by any thing 
that was said in Grugeon p. Smith or Hedger »\ 
Steavenson to recall any part of what fell from 
me in Boulton r. Welsh. In each of those 
cases there appeared a circumstance that did 
not exist in Boulton v. Welsh: in the one the 
party was informed that the bill was ‘returned 
with charges,* in the other a demand was made 
of Is. fid. for ‘noting:” which would necessarily 
convey to the mind of the person addressed that 
the bill in the one case and the note in the other 
had been presented for payment and was dis- 
honoured. However I am perfectly ready to 
reconsider the decision in Boulton t\ Welsh, 
provided I be not culled npon to depart from 
the principle laid down in Solarte t\ Palmer. 
Taking the letter in this case alone, it appears 
to me that it would fall short of a proper no- 
tice; it merely states that the bill ‘was returned 
to the holder unpaid.’ That approximates very 
closely to the notice in Boulton r. Welsh. But 
upon the same day on which the notice was 
given, tho defendant called at the counting 
house of the plaintiffs, expressed his surprise 
and regret that the bill haa not been paid, and 


promised to write immediately to Edinburgh on 
the subject and that the bill should be paid. It 
appears to me, that coupling that conversation 
with the latter we are bound to hold that the 
defendant has had a regular and sufficient no- 
tice. The parties being thus together, a single 
word from the defendant intimating dissatisfac- 
tion with the form of the notice, would have 
enabled tho plaintiffs to supply the deficiency. 
The plaintiffs having thus been hilled into a 
false security, I think we ought to be nstuie to 
discover grounds for holding the notice suffi- 
cient; and the jury having had all the facts 
fully before them, and having found their ver- 
dict upon the express footing of a valid notice, 
whether verbal or in writing is perfectly imma- 
terial, I, for one, ain not disposed to disturb it.” 

(<) The following comprehensive form is 
suggested as expedient to be adopted upou tho 
dishonour of an inland bill, and it may be 
readily altered and adapted to ever)’ particular 
case: — 

“ No. 5, Cornhill, London, 

“ Dated 5th March, A. d. 1840. 
“ Sir, [or *‘ Gentlemen,”] 

“ 1 hereby give you notice, that the bill of 
exchange, dated 1st January, 1840, last post, 

drawn by A. B. of , in the county of — — ♦ 

on and accepted by C. D. of No. — , 

Street, London, and whereby the said A. B. 
requested the said C. D. two months after the 
date thereof, to pay to the said A. B. or his or- 
der 501. , and which was indorsed by the said 
A. B. to E. F. of, &c. aud by the said E. F. to 
G. II. of, &c. and also by the said G. H. to 
you, and also by you, and whereof I am now 
the lawful holder, was yesterday, the 4th day 
of March instant, duly presented to the said C. 
D. for payment thereof, but was and is unpaid 
and dishonoured, the said C. D. refusing [or 
“ neglecting”] to pay the same and stating 
that, &c. £ according to the answer given to 
the notary ) and I request you immediately to 
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CHAP. X.] AND NECESSARY PROCEEDINGS THEREON. 

♦With respect to the mode of giving the notice , personal service is not 
necessary, nor is it requisite to leave a written notice at the residence of the 
party, but it is sufficient to send to, or leave verbal notice at the counting- 
house or place of abode of the party without leaving notice in writing(u); 
and the giving such verbal notice to a servant at his home, the defendant 
having left no clerk in his counting-house as it was his duty to do, suf- 
fices^). So where a person, sent by the holder of a dishonoured bill, call- 
ed at the drawer’s house the day after it became due, and there saw his wife, 
and told her that he had brought # back the bill that had been dishonoured; 
and she said she knew nothing about it, but would tell her husband of it 
when he came home; and the party then went away, not leaving any written 
notice; this was held sufficient notice of dishonour(y). And if a witness 
verbally tell the drawer of a bill of exchange that his bill for 30/., drawn ou 
T., has come back dishonoured, and produces the bill, and points out to 
the drawer the notary’s mark upon it, this is a sufficient notice of dishon- 
our^). And if the drawer has a counting-house where he transacts busi- 
ness, and at which the bill was addressed, it suffices to apply there for the 
purpose of giving notice, without attempting to give or leave notice at the 


pay the amount to me, to prevent the expense 
of litigation 

“ I am, Sir, 

“ Yours obediently, 

“ L. M. 

“ To I. K. merchant , [or, “ Messrs I. K. and 

Co.” according to the fact ] ut , in the 

county of * 

Although it is certainly unnecessary, and not 
the practice to frame the notice thus formally , 
it may be expedient , when time and circum- 
stances will allow, to state the residence of the 
drawer and prior indorsers to the party to 
whom the notice is given, and who may have 
forgotten the same, so us to enable him imme- 
diately to forward the like notice to and sue 
them. A duplicate of such letter should be 
kept, and it will be prudent, for fear of the 
death of one, that at least tw'o competent wit- 
nesses should examine the original letter with 
the duplicate, and both be able to swear that 
such original letter was put into the proper post, 
duly directed, and within the proper time; and 
it will be advisable, in order to avoid the neces- 
sity for numerous witnesses and complication of 
proof, which sometimes creates insurmountable 
difficulty, to let the very same two persons who 
•aw the holder sign his name to the original 
and duplicate letter, put the same into the chief 
or proper post-office, and not to employ any in- 
tervening person. See Hetherington e. Kemp, 

4 Cainp. 193, (Chit. j. 932); and post , Part II. 
Ch. V. Evidence. 

(u) Crosse t?. Smith, 1 Maule & S. 545, 
(Chit j. 886 ); Goldsmith v. Bland, Bayl. 5th. 
ed. 246, et post, 472; and when personal ser- 
vice is not necessary, see Jones v. Marsh, 4 T. 

R 465; Brandon v. Brandon, 1 B. & P. 394. 

Goldsmith and others r. Bland and others, at 
Guildhall, cor . Lord Eldon, 1 st March, 1 S 00 , 
(Chit. j. 826). The plaintiffs sued the defend- 
ants as indorsers of two foreign bills, and to 
prove notice the plaintiffs shewed that they sent 
a clerk to the defendant ’4 counting-house near 
the Exchange, between four and five o'clock in 


the afternoon; nobody was in the counting- 
house; the clerk saw a servant girl at the bouse, 
who said that nobody was in the way, and he 
returned, having left no message with her. 
Lord Eldon told the jury that if they thought 
the defendants ought to have had some- 
body in the counting house at the time, he was 
of opinion that the plaintiffs had done all that 
was necessary, by sending their clerk; that the 
notice wus in luw sufficient, if the time was 
regular, whether the defendants were solvent 
at the time or not. The jury thought that the 
defendants ought to have had somebody in the 
counting-house at the time, and that the plain- 
tiffs had done all that was necessary. Verdict 
for the plaintiffs for 1633/. And «©© Bayl. 5 ih 
edit. 246. 

Crosse r. Smith, 1 Maule & S. 545, (Chit, 
j. 886 ). Notice to the drawers of non-pay- 
ment of a bill of exchange, by sending to their 
counting house, during the hours of business, 
on two successive days, knocking there, and 
making noise sufficient to be beard by persons 
within, and waiting there several minutes, the 
inner door of the counting-house being locked, 
is sufficient, w ithout leaving a notice in writing, 
or sending by the post, though some of the 
drawers live at a small distance from the place. 
Per I^ord Ellenborough, " The counting-house 
is a place where all appointments respecting the 
business, and all notices, should be addressed, 
and it is the duty of the merchant to take care 
that a proper person he in attendance .** It 
has, however, been argued, that notice in writ- 
ing, left at the counting-house, or put into the 
post, was necessary, but the law does not re- 
quire it, and with whom was it to be left? Put- 
ting a letter into the post is only one inode of 
giving notice, hut where both parties are resid- 
ing in the same town, sending a clerk is a more 
regular and less exceptionable mode, and see 
Bancroft r. Hall, Holt, C. N. P. 476, (('hit. j. 
068); post , 473, note (g). 

(r) Id. ibid. 

\y) Housego r : Cowne, 2 Mee. & Weis. 848. 
( 2 ) Phillips r. Gould, 8 Car. & P 855. 
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[part I. 


OF NON-PAYMENT, 


I. Of Non- residence of the drawer (a). And it is sufficient, both in the case of a for- 
payrnent, eign and an inland bill, to send twice during hours of business, and to knock 
sar* there and wait a short time, and then go away without leaving or sending 
cowlings any written notice(6). So it suffices in all cases to send notice by the post, 
thereon, properly directed(c), (even though the letter should miscarry (d)); for it 
Mode of would be very unreasonable to make it incumbent on the holder to send a 
giving No- person w ith the notice, where perhaps the distance may be very great(e); 
tice. an( j indeed there is considerable risk in sending notice by a private hand, 
By Poa. where there is a regular post, for if the notice arrive a day later by the form- 
er than by the latter, the parties may be discharged (/). But it is reported 
to have been decided, that the holder of a dishonoured bill is not bound to 
send notice to the drawer by the mail or first conveyance that sets out from 
[ *473 ] the place where such holder resides, and that it is sufficient, provided *there 
be no essential delay, if he send notice by a private hand, and although such 
notice should thereby reach die drawer later in the same day than if it had 
been sent by the mail, he will not, on that account, be discharged (g). The 
safer course, however, is to send by the regular post. 


(a) Ante, 471, note (m). In America it was 
held, that if an indorser has shut up his town 
house, and retired to his house in the country, 
intended only as a temporary residence, it suffi- 
ces to put a notice through a keyhole of the 
town house. Steward v. Eden, 2 Cain. Rep. 
121 . 

(b) Id . ibid. 

(c) Esdaile v. Sowerby, 11 East, 1 17, (Chit, 
j. 767). 

{d) Saunderson r. Judge, 2 lien. Bla. 509, 
(Chit. j. 545), infra; Dobree v. Eastwood, 3 
Car. & P. 250, (Chit, j 1370), post , 491, note 
(*)» el scq. 

(e) Saunderson r. Judge, 2 II. Bla. 509, (Ch. 
j. 545); Kufh r. Weston, 3 Ivsp. R. 54, (Chit, 
j. 617); Haynes v. Birks, 3 Bos. & Pul. 602, 
(Chit. j. 690); Parker v. Gordon, 7 East, 385, 
386; 3 Smith, 358; 6 Esp. 41, (Chit. j. 727); 
Pearson v. Cranlan, 2 Smith’s Rep. 404, (Chit, 
j. 715); post , 474, note (o); Langdonr. Hulls, 
5 Esp. Rep. 157, (Chit. j. 697), acc Dale v. 
Lubbock, 1 Barnard. B. R. 199; Pothier Traite 
du Contrat de Change, part 1, ch. 5, sect. 2, 
art. 1, 3, 4, senib. contra . 

Kufh v . Weston, 3 Esp. Rep. 54, (Chit. j. 
617). Notice of the non-acceptance or non- 
payment of a bill of exchange is sufficiently giv- 
en by proving .that a letter was regularly put 
into the post, informing the party of the fact. 
Assumpsit on a foreign bill of exchange drawn 
by Garde, at Exeter, on Messrs. Guetano und 
Co. at Genoa. The defendants indorsed the 
bill to the plaintiffs. The bill was presented 
for acceptance at Genoa, and the acceptance re- 
fused. The defence was, that it had not been 
presented in a reasonable time, nor the protest 
for non-acceptance sent to this country as soon 
as it ought to have been, and that therefore the 
defendants had not had due notice of its being 
* dishonoured. In answer to this it was proved, 
that the bill had been put into the post-office at 
London, the third day after it was received from 
the defendants, which was the first Italian post- 
dny after it had been so received. It was far- 
ther prov ed, that from the disturbed state of It- 
aly, for some time before, the regular post had 


been interrupted, and the bill had aofarrived at 
Genoa till a month after it became due; that it 
was immediately presented for acceptance, 
which being refused, it was protested, and the 
protest sent off immediately by the post to Eng- 
land. Lord Kenyon said, “ That the defend- 
ants grounded their defence on the supposed 
laches of the plaintitf, but he was of opinion, 
that if the plaintiffs had sent the bill by the 
ordinary course of the post , they had done all 
they were called vjwn to do; that they could 
not foresee that the post would be interrupted, 
and it could not be expected that they should 
send the bill by a special messenger, or any ex- 
traordinary msde of conveyance.’* Ilis lord- 
ship said, he therefore thought the plaintiffs had 
been guilty of no laches, and were entitled to 
recover, and they accordingly had a verdict. 

Saunderson r. Judge, 2 lien. Bla. 509, (Chit, 
j. 545). The holder of a note wrote to the de- 
fendant, who was one of the indorsers, to say 
it was dishonoured, and put the letter in the 
post, but there was no eridcncc that it ever 
reached the defendant y and the court held, that 
proof of sending the letter by the post was quite 
sufficient. 

(/*) Darbishire v. Parker, 6 East, 8, 9; 2 
Smith, 195, (Chit. j. 707). 

(g) Bancroft t*. Hall, Holt, C. ,N. P. 476, 
(Chit. j. 968). This was an action against the 
drawer of a bill of exchange, who resided at 
Liverpool ; the bill was accepted by one Hind, 
payable in London, and indorsed by the defend- 
ant to the plaintiff. The bill being dishonour- 
ed, notice was given to the plaintiff, who lived 
at Manchester, on the 24th of May. On that 
day he sent a letter, by a private hand, to his 
agent at Liverpool, directing him to give Hall 
notice of the acceptor’s default. On the 25th, 
in the afternoon, the agent received the letter, 
nnd went, about six or seven in the eveuing, 
to the counting-house of Hall, but after knock- 
ing at the door nnd ringing a bell, no one came 
to receive a message. The merchants’ count- 
ing-houses at Liverpool do not shut up till eight 
or nine. The 26th was a Sunday, and notice 
was not in fact given till the morning of the 
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Notice of the dishonour of a biJI sent by the two-penny post is sufficient, I. Of Non- 
where the parties live within its limits, whether near or at a distance from 
each other, but it must be proved that the letter, conveying the notice, was ^ r y p^ 9 * 
put into the receiving-house on the next day at such an hour, that according cecdings 
to the course of the post, it wpuld be delivered to the party to whom it is thereon, 
addressed, on the day when he was entitled to receive notice ol the dishon- Mode of 
our(A). But in a country tow n, where the post does not leave until seven gwing No- 
o’clock in the evening, it should seem sufficient to send uotice by such post, t,ce 
although the party to whom it is addressed resides within a few* miles of* the 
post town, and the notice w ill not be received till the following morn- 
ing^)- 

Where notice is to be sent from London by the general post, it has been 
held, that the letter, giving such notice, should be put into the general post- 
office in St. Martin’s le Grand, or at a receiving-house, and that the deliv- 
ery to a bell-man in the street will not be sufficient^* ) ; and it is obvious that 
the notice should in all cases be forwarded by some person who will after- 
wards be competent to prove it, and by a person who saw the bolder sign 
the notice, and who himself put it in the post, so as to avoid multiplicity of 
proof, which is necessary where there has been the intervention of several 
persons (/). 

Where there is no post, it is sufficient to send notice by the ordinary mode 
of conveyance, though notice by a special messenger might arrive earlier; 
and therefore in the case of a foreign bill, it is sufficient to send it by the 
first regular ship bound for the place to which it is* to be sent, and it is no [ # 474 J 
objection, that if sent by a ship bound elsewhere, it would, by accident have 
arrived sooner, though the holder wrote other letters by that ship to the 
place to which the notice was to be scnt(m). If the deputy post-master, 


27th. It wn§ objected for the defendant, that 
the notice was not in time after the London let- 
ter reached Manchester. A tflail »et out next 
morning to Liverpool. The plaintiff should 
have sent the notice by the mail, which reach- 
ed Liverpool by ten o’clock; if he prefers a 
private conveyance, or if ho attempts to give 
notice earlier than by law he is bound to do, 
and fails in giving an effectual notice, he is not 
therefore exempt from giving proper legal no- 
tice. 

Bavley, J. “ Notice must be given in time, 
but all a man’s other business is not to be sus- 
pended for the sake of giving the most expedi- 
tious notice. He is not bound to write by post 
as the only conveyance, or to to send a letter 
by the very first channel which offers. He 
may write to a friend, and send by a private 
conveyance. Here the notice reaches Liver- 
pool on the 25th. No expedition could have 
brought it earlier. Between six and seven in 
the evening of that day, the witness goes to the 
defendant’s counting-house, and it is shut up. A 
merchant’s counting-house or residence of trade, 

19 not like a banker’s shop, which closes uni- 
versally at a known hour. It was the defend- 
ant’s fault that be did not receive notice on the 
25th, which be might have done if he had kept 
his counting-house open till eight or nine, which 
are the customary hours of closing them at Liv- 
erpool.” Verdict for the plaintiff*. And see 
Bayley, 5th edit. 280; but see Beeching v. 
Gower, Holt, C. N. P. 315, (Chit. j. 966); 
pott , 487, n. ( p ). 


(h) See post , 483, 484; Scott r. Lifford, 1 
Campb. 246; 9 East, 347, (('hit. j. 747); 
Smith p. Mullett, 2 Campb. 208, (Chit, j 775); 
Hilton v. Eairclough, 2 Campb. 633, (Chit. j. 
826); Dobree v. Eastwood, 3 Car. & I*. 250, 
(Chit. j. 1370); post , 491, note (s), et seq.; 
2 Phil, on Evid. 19, 35; Edmonds r. Cates, 
post , 484, note («)• 

(i) Bovd r. Emmerson 4 Nev. & Man. 91); 
2 Ad. & El. 184, S. C. 

(A) Ante, 237; Hawkins r. Rutt, Peak. R. 
186, (Chit. j. 51 1 ); Roscoe, 206. Sedqucerc , 
if the latter would not be sufficient. 

(/) Ante, 471, end of note ((). 

(;/i) Muilman r. D’Eguino, 2 Hen. Bla. 565, 
(Chit, j 549). To debt on bond conditional 
to pay certain bills drawn on India, at sixty 
days sight, in case they should be returned pro- 
tested, defendant pleaded, that he had not no- 
tice so soon as he should have had: it appeared 
that notice was sent by the first English ships, 
but that by the accidental conveyance of a for- 
eign ship, not bound for England, and by which 
the holder wrote to England upon other matters, 
notice might have been sent sooner, and would 
have arrived sooner; but Eyre, C. J. told the 
jury, that notice by the first regular ships 
bound for England was sufficient, and that it 
was not necessary to send notice by the chance 
conveyance of a foreign ship. The jury found 
for the plaintiff*, and the court was satisfied with 
the verdict, and refused a new trial. See also 
Darbishire v. Parker, 6 East, 7; 2 Smith, 195, 
(Chit. j. 707). 
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[ *475 ] 


in a country town, should neglect to deliver the letter in the usual time, but 
there is nevertheless time to send the notice by a special messenger, it should 
be done(n). It has been decided, that where it is necessary or more con- 
venient for the holder to send notice by other conveyance than the post, he 
may send a special messenger, and he may recover the reasonable expences 
incurred by that mode of giving notice (0). 

When the party emu led to notice is abroad at the time of the dishonour, 
if he have a place of residence in England, notice should be left there, and a 
demand of acceptance or payment on his wife or servant there would be re- 
gu)ar(p). 

When the notice is to be sent in a letter by post, care must be observed 
that the letter be accurately directed , for any mistake occasioning delay, and 
which might havepbeen avoided by due care, will deprive the holder of all 
remedy against tife party to whom the notice ought to have been given (q). 
If the party reside in a city or large town, the direction should not be to him 
at that place generally, but state the particular street or part of the town 
where he resides, and his trade or occupation, so as to prevent the risk of 
misdelivery, which might at least occasion delay in the proper person receiv- 
ing such notice; therefore it has been held, that a notice to an indorser thus, 
“ Mr. Haynes, Bristol,” is too general and insufficient, without express evi- 
dence that the proper party received it in due time, because the place be- 
ing so populous, there may be many persons of the same name there(r). But 
where the drawer himself chooses to date his bill so generally as * u Man- 
chester^),” or u London (/),” it implies, that a letter sent to the post-office, 
and so directed, will find him; and, therefore, a notice thus generally ad- 
dressed to the drawer will be sufficient; at least, to 'go to the jury, that he 
had had due notice of the dishonour; nor will the fact of the acceptor’s res- 
idence being stated in the acceptance, and of whom inquiries might have 
been made as to the residence of the drawer, render such notice insuffi- 
cient^). Every prudent holder should, however, in all cases, make active 
inquiries, and write the fullest descriptien on a letter giving notice(u); and it 
has been suggested, that if it be proved that there was a directory for the 
place where it is supposed the indorser or drawer resides, then that the adop- 


(n) Iiorden v. Dalton, 1 Car. & P. 1S1, 
(Chit. j. 1204). 

( 0 ) Pearson v. Cranlan, 2 Smith’s Rep. 404, 
(Chit. j. 715). Assumpsit on a bill of ex- 
change for 30/., indorsed by the defendant to tho 
plaintiff. The plaintiff demanded the amount 
of the bill and 21. 12s. 9 d. costs. The defend- 
ant tendered 31/. 11s. 9(/., the expence incur- 
red was on account of a messenger employ- 
ed in giving the notice. The defendant ob- 
jected that the holder of a bill was not entitled 
to give notice by a special messenger, but only 
by the ordinary course of the post. It was 
agreed, that if a special messenger should be 
allowed, it was not an unreasonable charge. 
The 31/. I Is. 9fi. having been tendered, and 
th:it fact pleaded, and this objection being made 
to the legality of the charge, the defendant’s 
counsel contended, that the plaintiff should be 
nonsuited, but the learned judge overruled the 
objection, and expressly left it to tho jury to 
say whether the sending by a special messenger 
was done wantonly or not; and it appeared that 
the letter possibly would not have reached the 
defendant for a fortnight, as he lived out of the 
usual course of the post, and upon this the jury 


found a verdict for the plaintiff for the amount 
of the bill, and the full charge for the expences; 
and Lawrence, J. said, “ In some parts of York- 
shire, where the manufactures live at a distance 
from the post towns, the letters may lie for a 
long time before they are called for, and it may 
be necessary to send notice by a special mes- 
senger;” and Lord Ellenborough, C. J. observ- 
ed, “ That it was rightly left to the jury, if it 
was left for them to say, whether the special 
messenger was necessary, and also whether the 
charge was reasonable.” Rule niti refused. 

(p) Cromwell v. Hynsen, 2 Eep. Rep. 511, 
(Chit, j 571); ante, 461, not e(/); Walwyn 
v. St. Q.uintin, l B. & Pul. 652; 2 Esp. 514, 
(Chit, j 579); ted vide 5 lisp. Rep. 175. 

( q ) Esdailo r. Sowerby, 11 East, 117, (Chit, 
j. 767). 

(r) Walter v. Haynes, Ryan. & Mood. 149, 
(Chit. j. 1227). 

(*) Mann v. Moors, Ryan & Mood. 249, 
(Chit. j. 1260), , 

(/) Clarke r. Sharpe, 3 M. & W. 166; 1 
Horn & H. 35, S. C. 

(u) Id. ibid. 

(r) Bayl. 5th edit. 230. 
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tion of the address given in such directory might, perhaps, be held suffi- 1 Of Non* 
cient(x). It is not usual to advertise the dishonour of a bill or note in the payment, 
public papers; but where the sum is considerable, and all other inquiries af- J a n r d v j 
ter an indorser have failed, it might be expedient to adopt that means of giv- eeediugs 
ing notice(I). thereon. 

A/o./e of 

(r) Id. 231 . giving No- 

tice. 


(1) The bolder is hound to use duo diligence to give notice of the non-acceptance, as well as 
non-payment of a hill to the drawer and indorser, whom Ik* intends to charge. Tunno r. Laguo, 
2 John. Cas. 1. Berry r. Robinson, 9 John. Rep. 121. I!r*sev v. Freeman, 10 Mass Rep. 81. 
The agent of the holder is not bound to give notice of the dishonor of a bill to the drawer or in- 
dorsers, but is only bound to give notice to Ins principal, and to transmit to hi n th*» requisite pro- 
tests, in order that the holder may give notice to th® drawer and indorsers of tin* dishonour of the 
bill. Tunno r. Leg up. Colt v. Noble, 5 Mass. R«*p. 1(17. And if the agent nn<i -rtakes to give 
notice, it will he good, if gum as e:rly as it could h ive h^en received from the holdor Tunno 
r. Lcgue. 

^ 't he liability of tho drawer or indorser of a dishonoured hill depends not on actual notice, 
hut on roes, urn Ido diligence; vvh>h is in nil rns *s tantamount to actual notice, whether given or 
not. Dick i as r. I tea I, 10 peters. o ' 2. 

Notiea of the dishormttr of lolls of e\<di nge mn«r !»•■ made out in two wavs: !. Tli'ttb? bills 
have been dulv protect'd for non-areeptarce; and d;;e and legal diligence used in giving notice 
thereof; in which case tho legal presumption of its receipt in time would attach. 2. Bv p r nef 
that the notice actually came to lend in proper time; though tin* letter containing the net ice was 
not properly directed, or sent bv th * t.**4t evp'-'h’ioas or *htx <*t roo?*\ Ibid. 

W here a note has been discounted I;\ a b nk it s ’***V*n that it vvridd tint be due di'igrrmo if tbo 
notary inquired only of the directors ,ar.d oj.icers of tie* bank, r« •* uliag the re-uVnce of the 
first indorsor. Stuekert r. A'Htb rson , '3 \\ hart I M>. Whetlif r or not dim dilig* nee was used 
in making inquiry for the indorsor K a ufiv d quo»tion of law end fact T!i 1 (Kurt arc to give 
their opinion on th rt law to the jurv. aeemding to tho eir^urp'.*, m** * re* th v epp\ar. B .t tl.o 
jury must divide th * fact whether ib'-re w.,s due ci r •' -* nr not. ibid. 

And sec wi:h respect to *uiiin|,mcv ♦ T nmi e, .and due ddigtuce, ilia f >J!o;\ ing cast's: Ca’-d. i!| 
Bank i. Stall, 15 \V< nd 5(1; lid. and v Turner, ! o f'n n:. 5* Farmer ’a I \.:;k r. Duvall, 7 
Gill fc John. 73 ^ 

Where the parties r. sid«* in tie 1 sci.o town or < i‘\\ the nofi 'c <f non-nrce*f:nr».*e nr non. pay- 
ment must be personal, cr left r.t tic* dweomg-lmus* or p'aco of bc-iness of the pir'y to lm *$irg« 
ed by the notice. Ireland v. Kip, h' .b 'm. U< p 41 0, f (' 1 1 John. II p. 2.°’. Williams c. 

Bank of the Knifed States. 2 Deters, 96. And vvh *i o tie* pirlies !i\ ed in \ew York, and no:i *e 
of non-payment of a note was put into the post-otnee in the city, dire- ti d to th° indorser, who 
resided at Kip's Bay, (about three miles ami n ha f from tli° p.i^j-odien, nnd within the city,) 
but the letter carriers did not cauv Jeitcrs to th it distance, i; was held, tlr.t the rca*i *<» w .s in- 
sufficient. Ibid. In ens * of a temoorarv removal of the nub * o r Irom the place where psvment 
is to be made, notice, at his Inst p'ace of residence there, will h » sufiident. Stewart »•. Fd *n, 2 
Caines* Rep. 1 2 T . But see Blakeley c. (»r;.nt, 6 Mass Rep. II tbo ag« at of the holder 

Cal! at the indotser’s house, and finding it shut up, nnd that he had go no oat of town, put let- 
ter into the post-office addressed to him. informing him of th * non-p :\ m^nt or non-ne mptance, 
it will be sufficient notice. Ogden r. Uowlev, 2 John. Rep 27-1. \\ ifliams v. Bank of th* Unit- 

ed States, nt supra Galpin v. Hard, 3 M'Uoril, 394. A bid was drawn and dated at New 
York, on persons residing there, who accepted it; hut the drawers in fact resided nt Petersburgh 
in Virginia. Tho bill being protested for non-payment, on the same day or the next day, two 
letters were pnt into the post-office, giving notice to the drawers, one directed to New York, nnd 
the other to Norfolk, tho supposed place of ihoii ns;d'*nc* It was h'dd. that ns it did not ap- 
pear that the holder knew where the drawers lived. In* It. d u^d due diligef.ee, nr:d the notice 
was good. Chapman e. Libscorr.be, 1 John. Rep. 2fM. 

A citizen of the United States drew a bill in the F.>r Ti dies, payable in London which was 
transmitted by the holder to his agent in London, and bring th^re dishonoured, was returned to 
tbe holder in the Fast Indies, with the protest; it was he'd, tint notice cf the dishonour of tho 
hill sent to the United States, to the drawer bv tin* boVer nlfi 1 tho receiving the protests in tho 
East Indies, wt.s good, and that the holder w. s not beerd to have «rnt nc?i<- e threngh bis eg? rt 
direct from London to tho United States, rliljvcgli I 10 \ i vw ti t* don i. i! of tho draw, r in 1 I .0 
United States. Colt »*. \oblo, 5 Mass. Hop. 1(>7. 

If due diligence ke used to give notice to the part) to b.- cliarcr d, and h • e.'.nnot be fo»;nd, tins 
is equivalent to due notice Ogdon r. Cowley. 2 J< fov Rep. 274. Blabt ’cv r Urct.t, t* Mass, 
Rep. 586. But a written notn e In suoh ease, left nt a tern or dm ! i: i g-he- s,- , f tbo paity, in 
which neither he nor his family then resided, is no proof to srppm t an nllog:.ti<'n v f notic» /■» f:> f 
even though it should el*evvhtre be r**reiv«d by the vvifo of the p;nt\ , unl*>s >he wcj constitulod 
bis agent. Blakeley v. CIrant. Tut «ee ?'rc\v.nt r. Fden, *2 f , l ( p s» R<-p. 121. 

The putting of a letter into the pi.sJ-offi< o, giving noli e of the di-honour of a note or l ill, is 
sufficient notice, although no proof w piveu of it? having been r.cttiaiiv received. Muun t*. Baid- 
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I. of Non- The time of making protest, we have seen, is to be regulated by the law 

payment, 0 f the place where it is made; but the time of giving notice thereof, or of 
and necea- 1 

•ary Pro- — — ~ — 

ceedings w j n> g Mass. Rep. 316 Miller t’ tlackley, 5 John. Rep. 375. Bank of Columbia r Lawrence, 
thereon. j Peters, 57S. And it is u general rule, that if the p arty to be atircted by a notice reside in a 

4thl v different city or place from the holder, the notice may be sent through the post-otfice to the post- 

The^ Time °® ce nearest to the party entitled to such notice. Ireland r. Kip, 11 John. Rep. 231. 
of making See a ^ 80 Freeman r. Boynton, 7 Mass. Rep. 4S3. See Bank of Columbia c. Lawrence, ut supra. 
Protest and Bank of the United States v. Carneal, 2 Peters, 543. Whittier r. Graffam, 3 Green!. 82. Mead 
riving No- r * 6 Cowe “» 303 ‘ 

tice. ° ^ But ' l * 8 decided * n the cases of Bank of Geneva r. Howlett, 4 Wend. 329, and Cuyler r. 

Nellis, Idem, 3B8, that it is sot indispensable that notice should be sent to the office nearest to 
General the residence of a party, nor even to the town in which he resides; that it is sufficient if it be 

Rule. sent to the office to which he usually resorts for his letters. ^ 

And if an indorser receives not ice of the dishonour of a bill or note, he nous'! immediately give 
notice to all the prior p arties whom he intends to charge. Morgan v. Woodworth, 3 John. Cas. 
89. Notice of non-payment of a bill or note, must, generally, be given by an indorser to the in- 
dorser next before him, by the next post, after he himself has received notice of the dishonor; 
and so on to the drawer. But this rule is not inflexible. Notice may be given by the next prac- 
ticable post. Reasonable diligence is all that is required. Mead r. Engs, 5 Cowen, 303. 

But if business be suspended in a city during two months, by a contagious disorder, it will ex- 
cuse the want of notice during that period. Tunno v. Lague, 2 John. Cas. 1. 

The holder of a bill must use reasonable diligence to ascertain the residence of the drawer for 
the purpose of giving him notice of its dishonor. It is not sufficient to look for the drawer at the 
place where the bill is dated, if his residence be elsewhere. Fisher t>. Evans, 5 Binney’s Rep. 
541. Freeman v. Boynton. But notice left with the family of a sea-faring man during his ab- 
sence, is sufficient. Fisher v. Evans. Blakeley v. Grant, 6 Mass. Rep. 336. Freeman t\ 
Boynton. 

In general, if at the time when a note or bill fulls due, the indorser or drawer is absent from 
the state, and has left no known agent to receive notice, there is no necessity to prove a notice 
in order to charge him upon non-acceptance or non-payment by the maker or drawee. Blakeley 
v. Grant, 6 Mass. Rep. 388. And when at the maturity of a note, the maker was out of the 
state, and the holder left a written demand of payment at his dwelling-house, not knowing of 
his absence, and on the same day gave notice to the indorsers, it was held sufficient to bind the 
latter. Sanger v. Stimpson, 8 Mass. Rep. 260. And if the maker has absconded before a note 
becomes due, and this fact is known to the indorser, it has been held that no demand of payment 
on him is necessary to charge the indorser. Putuan v. Sullivan, 4 Blass. Rep. 45. 

Where the holder and indorser of a foreign bill of exchange both reside in the same city, jJroof 
of notice to the indorser within three day * after advice of the dishonour of the bill is insufficient. 
Bryden r. Bryden, 11 John. Rep. 187. So the neglect to notify to an indorser of the default of 
payment of a note by the maker, for eight days after its dishonor, the parties living at the time 
within four miles of each other, is such laches as discharges the indorser. Hussey v. Freeman, 
10 Mass. 84. 

Where the indorser lives in the same town with the maker, notice ought to be given to him tp- 
on the same day on which the demand is made upon the maker. Woodbridge r. Brigham, 12 
Mass. Rep 403. Where the maker of a note appointed a place to notify to him the note’s fall- 
ing due, a notice and demand at such place is sufficient to charge the indorser. State Bank r. 
Hurd, 12 Mass. Rep. 172. See Brent’s Exrs. v. Bank of the Metropolis, 1 Peters, 89. 

A demand of payment should be made on the last day of grace, and notice of tbe default of the 
maker be put into the post-office early enough to be sent by the mail of the succeeding day, 
where the indorser resides in a different place. Lenox et al. r. Roberts, 2 Wheaton, 877. 
Townsley et al. t\ Springer, 1 Miller’s Louis. Rep. 122. ^ Bank of Alexandria v. Swann, 9 

Peters, 33. }- 

Notice to the indorser ia in time if put into the post-office on the next day, and if there be two 
mails a day it is not necessary that it should be put in in time for the first mail. Whilwell v. 
Johnson, 17 Mass. 449. 

The holder of an inland bill or note is not obliged to send notice of non-payment until the next 
day after its dishonor. Hartford Bank r. Stedman, 3 Conn. Rep. 489. 

Where the parties to a note or bill reside in different towns notice may be seut by mail. Hart- 
ford Bank v. Stedman, 3 Conn. Rep. 489. 

When the third day of grace falls on Saturday the notice of non-payment need not be given 
until the next Monday. Williams v. Matthews, 3 Conn. 262. 

Where the indorser lives in another town notice put into the post-office is sufficient, although 
never received. Shed v. Bret, 1 Pick. 401. And if the indorser does not live in a post-town, 
sending the notice to the nearest post-town is perhaps sufficient. Ibid. Bussard v. Levering, 6 
Wheat. 102. 

Whore notice to the indorser of a promissory note of which a bank is bolder, is given according 
to the usage of the bank, it is sufficient to charge the indorser. Bank of United States r. Nor- 
wood, C. C. U. S. 1 Harr. & Johns. 423. Brent's Exrs. e. Bank of the Metropolis, ut supra. 
When a note is payable at a bank, it is not necessary to make any personal demand upon the 
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the non-payment, is to be regulated by the law of the place where the draw- 
er or indorsers respectively resided at the time when the bill was drawn or 
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maker elsewhere. Bank of the United States r. Carnenl, 2 Peters, 543. As to the rules to be 
observed io giving notice of non-payment when a note is payable at a bank, see Bank ot Colum- 
bia v. Lawrence, 1 Peters, 578. Brent's Rxrs. t> Bank of the Metropolis, ut supra. Fullerton 
v. Bank of the United States, 1 Peters, 604. A note being dated at a particular place, does not 
render it payable at that place alone; and if the maker is not to be found at that place, the hold- 
er is not excused from inquiring elsewhere. Galpin r. Hard, 3 M’Cord, 394. 

Although notice of the non-payment of a note be not left at the proper place, but in fact is re- 
ceived by the indorser, and is so proved, or from the evidence, can be fairly inferred by the jury, 
it is sufficient to charge the indorser. Bank of the United States v. Corcoran, 2 Peters, 121. 

Notice of dishonor sent by mail is sufficient and proper between places where post-offices are 
established, but where the indorser lives in the country and not on a post road, a special tnessen- 

5 er ought to be employed or ollur means used to convey the notice with the same certainty and 
ispatch. Bank of Logan v. Butler, 3 Litt. 493. See Bank of C olumbia v. Lawrence, 1 Peters, 
578. Notice sent by a notar}' public and by mail to the indorser is sufficient. Crissen v. Wil- 
liams, 1 Marsh. 456. 

Notice of the non-acceptance of a foreign bill must be given to the indorser in due and conve- 
nient time of which thecourt are to judge. Phillips v. M’Curdy, 1 Har. 5c Johns. 187. It seems 
now to be well nettled, that when the facts ore ascertained, what shall constitute due diligence, 
is a question of law to be determined by the court. Bank of Columbia v. Lawrence, 1 Peters, 
578. See Bank of the United States r. Corcoran, 2 Peters, 121. Nash r. Harrington, 2 Ai- 
kin, 9. But see Biaban v. Rnglanet, 1 Minor, S5, where it is held to be a question for the 

j»2- t 

The law does not require of the holder of a noto or bill that he shall give the earliest poesible 
notice of its dishonour. It is sufficient if be uses an ordinary and reasonable diligence. Bank of 
Utica v. Smith, 18 Johns 230. 

Where the makers of a negotiable nr to resided in JSTew York, the holders at Elisabethtown , 
and the indorser in the neighborhood of Rahway , and the notary who protested the note in Aew 
York transmitted notice of protest by the next mail to the holder at Elizabethtown who sent the 
notice by the next mail to the indorser, it was held that the notice to the indorser was in time. 
State Bank t>. Ayres, 2 Hals. 180. 

A promissory note was made negotiable und payable at the Newbern branch of the State Bank 
of North Carolina, and fell due on the 1 1th December, the indorser lived in Newbern neur to the 
bank. Notice of non-payment was not given to him until the l?tli of December. Held that ho 
was discharged by this laches. State Bank v. Smith, 2 Munf, 70. 

Notice of protest must go by the first mail after the protest. Dodge r. Bank of Kentucky, 2 
Marsh. 615. 

After a refusal bv the maker of a promissory note to p:iy, on demand, made on the day when 
the note fell due, tfie note is dishonored and notice inav he immediately given to the indorser. 
Shed r. Bret, 1 Pick. 401. 

'Hiough a demand on the draw er of a hill cannot be made, yet the law will not dispense with 
notice to the indorser: And the circumstances which prevent the demand must be stated. Price 
y. Young, 1 M’Cord, 339. And such notice should be given in as short a period after ascertain- 
ing that demand cannot be made, as if demand had been made, and the hill dishonored, viz. as 
soon as may be conveniently practicable. Id. 

Where an indorser resided in one town , within two and a half miles of a post-office, und car- 
ried on business in another town whore there was also a post-office at the distance of four and a 
half miles from his residence, and he received letters and kept a postage account at the latter of- 
fice, it wat held , that notice of the protest of a note might be sent to either place. Bunk of Ge- 
neva r. Howlett, 4 Wend. Rep. 328. 

The holder of negotiable paper seeking to charge indorsers is hound to make inquiries os to the 
proper office to which notice must be sent. Cuvier r. Nellis, 4 W end. Rep. 398. 

Where the notary public called at the boarding house where the indorser lodged, and inquired 
of a fellow boarder for bim, and, being informed he was not within, left with the fellow boarder 
a notice directed to him of the nou-pnyment of a note of which he was indorser, requesting him 
to deliver it; it was held that the notice was sufficient to make the indorser liable for the payment 
of the bill. Bank of the United States r. Hatch. 6 IVters’ Rep. 250. 

The rule respecting notice to indorsers, varies with the pursuits of the parties. The same 
strictness is not required between farmers, resident in the country, ns between merchants, resi- 
dent in the towns. In the fust case, wlnt is due diligence must he left to the jury under the di- 
rection of the Court. Brittain Kx’r. r. Johnson. I Dave. Hep. 29. J. 

The indorsee of a negotiable note, to tix the liahi i* y of an indorser, must use such diligence as 
in all reasonable probability will bring home to the indorser notice of the non-payment thereof. 
Barker v. Hall, 1 Martin &. Yerger’s Hep. 183. 

To place a notice of non-payment in the post-office at Nashville, directed to the indorser, living 
71 miles from Nashville, in the same county, end no jMist-office nearer such indorser and he but 
seldom visiting Nashville, is insufficient. A private messenger should have been sent with no- 
tice, the indorsee’s agent living in Nashville, and knowing where the indorser resided, lb. 
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indorsed (y). In Fiance a hill cannot be protested till the day after it falk 
due(r). In Englaud(n), Scotland, and America, it must, at least, be noted on 
the day it falls due. in France, nt least K fivc days are allowed for giving notice 
to the French drawer and indorser of the dishonour, and two months when dis- 
honoured in Finidnnd. Butin England the notice must he actually given or for- 
warded , when by general post, the day after the dishonour, and each indors- 
er nui.st successively give or forward the notice to his immediate indorser on 
the clay after notic e was received by him. The holder of a foreign bill must 
keep in view the foreign law as well as that of his own country, and in case 
of inland hills and notes he must carefully observe the local law, or he may 
lose all his remedies. In all countries a premature protest or notice, i. e. 
one'made or given before the bill was dishonoured, would be invalid (6) ; but 
in England it should seem, that when on the last day of grace there has, 
early in the morning, been a demand and positive refusal to pay, an imme- 
diate notice of non-payment may be given on that day(c). In all cases, al- 
though the law allows a day to each party, yet it is advisable to give it as 
soon as practicable. We will now more particularly examine the important 
rules on this subject. 


Ja France. In France a protest for non-payment must not be made until the day after 
the day when the bill became due. that entire day being allowed by law to 
the drawee to prepare for and make payment; but it is otherwise with re- 
spect to bills payable at sight, when the terms of the bill denote that the par- 
tv is to pay upon demand; and therefore the protest may in that case be 
[ *476 ] made on the very day of presentment^). *If the day for making the pro- 


(y) Ante, 156; 4 Panics*. 227, 230; Poth. 
pi. 155. 

(c) 1 Pardess. 441, 446, 454. 

(«) Left Icy r. Mills, 4 T. R. 174, (Chit, j 
473); ante, 463, notc(e); and boo ante , 31*7. 

(b) 1 Pardess. 452. \ 

(c) Ex parto Moline, 19 Yes. 216, (Chit. j. 


871); < ir.te , 397, note (o), and post, 481, n. 
(*L 

( d ) 1 Panics. 446. I,e prot t fuute de 
paienicnt ne doit C tre fait que le lendemain da 
jour de IVch'ance, ce jour-li etant en entier 
iiccotde poar fuire )es demarches necessaries a 
l’etlect d’obtenir le paiement a /’ amiable. La 


An indorsee, to fix the indorser, must present tho note for payment nt the time it falls due, and 
must give notice to tin; indorser of non-payment within n reasonable time, which, according to 
the "enerai rule, if h : resides in the same place, must he on the sime dny, or nt farthest by the 
next* day, or if in n different place, by the next post. Whiulesey el al r. Dean, 2 Aiken's Rep. 
203. ' , 

Notice from the indorsee to tin* indorser of non-payment by th n maker, is necessary to enable 
the indorsee to maintain an notion against the indorser. Nash v. ll.mington, 1 Aiken’s Rep. 39. 

And due diligence must he usod by the hvlorsee in civil?" such notice; hut what is due dili- 
gence, is partly a question of law, and partly a question of fact, in deciding which, the period 
the note h is been p n able before the indorsement, the insolvency of the maker, the improbabili- 
ty of h:s p i vin 2 pr "’rawing worse by d'*hv, the relative distance of the indorser, indorsee and 
rnnkor, and tie; ftci iiu-s id' communication between them are all to ho considered. Ibid. 

Wh ’re the law in England requires demand bv the indorsee, nnd notice back to the indorser 
on the same d.tv, to charge him, if the facilities of demand ai d notice are the same here, the 
rule of law is the same. Nash r. Harrington, 2 Aiken’s Rep. 9. 

<{ As to what U or is not a .sufficient notice, or due diligence, see also the following cases: 
Piston Rank v Hedges, 9 Pick. 420; Church r. Barlow, Idem, 547; Talbot r. Clark, S Pick. 
81; Na-hvisle BankY. Bennett, l Yerg 166; Flack r. Green, S (Jill. & John. 474; Paterson 
Hank c. Butler, 7 H list. 26^; Butler ?'• Duval. 4 Yerg. 265; bewail v. Russell, 3 Wend. 276; 
Ogden t'. Dobbin, 2 Hall, 112; Walker r. Tunstall, 3 How, 209; Whiftcmore r. Leake, 14 
Louis. Rep, 392; Thorn r. Rice, 15 Maine Rep 263; Lord v Appleton, Id. 270; Thompson r. 
Tank of the State. 3 Ilill, 77; Marsh r. Ban, J Meigs, 6S; Downer v. Reiner, 21 Wend. 10; 
Bank of Etiri c. Bender, Id. 643; Fitler v. Morris, 0 Wlinrt. 4<>6; Regies r. Jacksoa, 19 
Wend, 383; MeClair r. Wafer.?, 9 Dana, 55, 6; Wilcox v. M’Ntitt, 2 How, 776; Bank of 
fvOiiis. r. Watson, 15 Louis. Rep. 38; Jones r. Sfausker, Jd. 51; Comm. Bank v. Gove, Id. 113; 
Bank of Louis r Mausker, Id. 115; Union Bank r. Grimshaw, Id. 321; Coulon ». Champlin, 
Td. 641; Foreman r. WiekofF, 16 Louis. Rep. 20; Harrison v. Bowen, Id. 292; Noti r. Beard, 
Jd, 503. 
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test should fall on a Sunday, or legalized holiday, then the protest is to be I. OfNon- 
niade on the day after it(e) ; and if the distance of parties or other circum- 
stances occasion delay, a reasonable further time on making the protest will ^ Pro . 
not prejudice (/) . A premature protest no doubt would be unavailing^). ceedmgs 
In France also, the time within w hich the notice of dishonour must be given, thereon, 
differs materially from that required in England, and affords more indulgence 4thly, 
to the holder. Thus it there suffices if the protest be notified within Jive 
days , reckoned from the date of the protest, when the drawer or indorser Protest 
resides within fifteen miles (A); and if the party to whom the notice is to be and giving 
given resides more than fifteen miles from the place where the bill was pay- No,lce * 
able, the time is increased in proportion, and according to such increased 1,1 France ' 
distance; but if the last of the five days be a Sunday, the notice must ar- 
rive the day before. When the bill drawn in France falls due in a foreign 
country (as in England) , the drawer and indorsers resident in France must 
have notice within two months after the date of the protest, and when the 
bill is payable in other countries more or less preseribed time is allowed (i); 
and if the English holder neglect to observe the law of France as to the time 
of protest, and notice and proceeding in France, he will lose his remedy 
against the French drawer and indorsers (k) . The French law does not 
assume to determine what delay may be allowed in giving notice to and {tro- 
ceeding against the drawer and indorsers residing in a foreign country. In 
general they are regulated and are to be given eflbct to in France according 
to the law of such foreign country, w here there are conflicting regulations in 
the different countries in regard to commerce (/). 

In France , also, the formalities to be observed after the protest has been 
made arc two — the notice of the protest, and the citation in justice. The first 
is independent of the second, which is only a consequence, and is not neces- 
sary, unless the notice of protest is not followed by payment, therefore one 
does not supply the place of the other. The time within which the notice 
ought to be given is impliedly limited to that of the citation, because that 
mode of pursuit ought to take place on default of payment within the pre- 
scribed space of time, which commences the day after the protest(m). The 
copy of the protest, and of all it ought to contain, should be given at the head 
of the summons, so that each party interested may know all that relates to 
the process directed against him(n). In France it appears that both these 
steps, viz. notice of protest, and proceeding in a court by summons, &c. are 
essential , unless upon a friendly notice of protest a drawer or indorser pro- 
mise to pay, accompanied with a request not to take proceedings, which 
promise, if complied with, is not barred *by the five years limitation usually [ *477 ] 
affecting bills (o). In that country, if a party incautiously pay upon notice 
of protest, he cannot, although he may have lost his remedy against the prior 
indorsers, recover back from the holder the money, on ascertaining that his 


nature de* chose* indique eependant une ex- 
ception relativoment aux leltrcs <! vi/c. I*a de- 
mande en acceptation ct en pniement se con- 
fondant pour ces gortca do I cure*, on ne pent 
coostatcr le refus <te )cs accepter sans constater 
cetui de Ins payer. Hi le jour auquel tombe to 
protet est un Itimnnchc ou une f< te autorisee 
legalemcnt dans de le lieu, it doit etre fait te 
jour tuivanl. Noug disong dans le lieu , parce 
qu’en principe general le protet devant c tre fait 
suivant les lois du pays oit la tettre cst poyable, 
tea regtement do 1 ’autorite competente qui an- 
torisent certain?* fetes, quoique non celebrees 
partout, doivont etre observes 


(c) 1 Pardess. 446. 

(/) Id. 447, 448. 

(tr) Id. 452; Marius, 103; Campbell v. 
French, 6 T. R. 212, S. P.; 2 Hen. Bla. 163, 
(Chit. j. 341). 

( h ) 1 Pardess. 453, 456. 

( i) Id. 454. 

(A*) 4 Pardess. 225, 226, 230, 231; 1 Par- 
dess. 453 to 455. 

it) 1 Pardess. 455; 4 Pardess. 107 to 235; 
ante, 170, 171. 

(m) 1 Pardess. 456 

(n) Id. ibid. 

i o) Pardess. 457, 45* 
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conduct lias been informal in the protest, or otherwise, unless in case of de- 
ceit or fraud, &c.(j>). 

In Scotland the notary should, as in England, demand payment on the 
last day of grace, when the bill falls due. But it is not necessary there to 
draw up the formal protest on that day ; it suffices to note it then, and to 
give notice of the dishonour in due course, and draw up the formal protest 
afterwards (9). But then it must appear that the extended protest was ulti- 
mately perfected from authentic evidence, for otherwise it would be inval- 
id (r) ; and in one of the best Scotch Treatises on Bills, it is observed, “It 
seems to be now held in Scotland and England, that noting is a kind of in- 
cipient protest, which will be considered as sufficient in the mean time, pro- 
vided the instrument of protest is regularly extended afterwards($).” 


land. Dg " It was said by Buller, J. with reference to protesting foreign bills in Eng * 
land , “ all the books agree that the protest must be made on the last day of 
grace(Z),” and within the usual hours of business (u) : but modern decisions 
explain this expression only to mean that the substantial demand of payment 
must be made ny a notary on that day , and not that the formal protest, which 
is a mere statement of such demand and of the result, shall be extended or 
completed on that day(x). The established custom of merchants requires 
that a formal demand of payment shall be made on that day by a notary, 
being a known public officer of experience, and sworn to perform his duty 
so as to prevent any irregularity or uncertainty iu the sufficiency of the de- 
mand; and that such notary’s solemn declaration of what has passed may 
afterwards be resorted to in evidence of the transaction. But it may now 
be considered as settled in England, as well as Scotland and in America, 
that it is sufficient to note a foreign bill for non-payment on the day of refusal, 
and that the protest may be formally drawn up and signed, or, as it is tech- 
nically termed, extended by the notary, and truly ante-dated at any time 
after(y); but it is said it should be made before the commencement of the 
suit(z). It is imprudent, however, to delay the completion of the formal 
protest; for if the notary himself should die, or be absent, perhaps no suffi- 
cient protest could be afterwards obtained; and with reference to a decis- 
ion in Scotland, though it in general suffices to draw up a protest at any time, 
yet the ultimate protest must be completed from authentic evidence , and not 
r *478 ] by extracts from a previous defective protest, without *such adequate evi- 
dence^). We have seen(6) that since the 6 & 7 Will. 4, c. 58, it is not 
necessary in the case of an acceptor for honour, or referee in case of need, 
to present the bill, or to forward the same for presentment to such acceptor 
or referee till the day following the day on which it becomes due; and, 
therefore, the time for protesting a bill on the default of an acceptor for hon- 
our, or referee in case of need, will be extended accordingly. 


( p ) Id . 458. 

( q ) Brown v. Hutchinson, Mor. App. to Bills, 
No. 21; Glen. 194, 2d edit. 

(r) Barbour v. Newall, 23d May, 1828, 11 
Shaw Rep. 328; Glen. 195, 2d edit. 

(s) Thompson on Bills, 477. 

(f) Per Buller, J. in Leftlcv v. Mills, 4 T. 
R. 174, (Chit. j. 473); Tassel v. Lewis, Ld. 
Raym. 743, (Chit, j 192); Anon. Lord Rnym, 
743, (Chit. j. 216); Coleman r. Sayer, 2 Stra. 
829, (Chit. j. 267); Marius, 97; Bayl. 6th 
edit. 266. 

( u ) Marius, 112 

(x) Bui. N. P. 272; dialers v. Bell, 4 Esp. 


R. 48, (Chit. j. 636); Selw. N. P. 9th edit. 
860; ante , 464, note (p). 

(y) SeeChatere v. Bell, 4 Esp. R. 48, (Chit, 
j. 636), and other cases, ante , 464, note (p). 
Same law in Scotland , Brown t>. Hutchinson, 
8th December, 1807, Mor. App. to Bills, 21} 
Glen. 194, 2d edit ; Thompson on Bills, 477, 
supra , note (s). Same rule in America, eee 
Lennox v. Leverett, 10 Mass. Rep. 1; hut see 
Blakeley t\ Grant, 6 id. 386; ante, 464. 

(£) Bayl. 5th edit. 266, 267. 

(а) Barbour v. Newall, 23d May, 1823, II 
Shaw, Rep. 328; Glen. 195, 2d edit. 

(б) Ante , 351. 
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After the noting or protest, notice of the dishonour of a foreign bill must 
he given to all the parties against whom the holder means to proceed for 
payment, within a reasonable time after the dishonour of thebill(r); we have 
seen, however, that in giving notice to the drawer or indorser of a foreign 
bill, resident abroad, it is not necessary that a copy of the protest should ac- 
company such notice(ff). ?»Iuch discussion has taken place upon the ques- 
tion whether the court or the jury are to determine in each case, whether or 
not more than a reasonable time has been suffered to clapsc(f); but it seems 
now to be settled, that what is a reasonable time for giving notice, is in new 
cases, where no precise rule applicable to the case has been previously laid 
down, partly a question of fact and partly of law; the jury are to find the 
facts, such as the distance at which the persons live from each other, the 
course of the post, and all other circumstances applicable to the case; but 
when these facts have been ascertained, the reasonableness of the time be- 
comes a question of law, and consequently to be determined by the court, 
and not the jury^). 


I. Of Non- 
payment, 
and neces- 
sary Pro- 
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thereon. 

General 
Buie, No- 
tice to bo 
given with- 
in a reas- 
onable 
Time, and 
flow con- 
strued. 


If notice of the non-payment of a foreign bill is to be giv en to a person Notice of 
in this country , the time of giving it would, it should seem, be governed by ^°n-py- 
the rules and practice applicable to inland bills and notes (#). Rut if the jv * * 

notice is to be forwarded to a drawer or indorser abroad, then it will be Bill matt 
safest if it be sent by the very next regular post or ordinary conveyance. ** for - 
It has indeed been said, that notice *ought to be forwarded on the very day nex\*pJt* 
of rtfusal , if any post or ordinary conveyance sets out on that day (/#) ; and or regular 
if not, then by the next earliest ordinary conveyanc e(i). And unquestiona- Convey- 
bly if such expedition can be effected, it is advisable to send off’ notice by r n ^ 70 
the foreign post of the same day, especially if there should be no foreign post 479 
to the same place for some considerable time afterwards. But if the reas- 
oning in some of the cases on inland bills be not inapplicable, it should seem 
that there is no legal necessity for a holder omissis omnibus aliis negotiis , to 


( c ) Darbishire r. Parker, 6 East, 3, 14, 16; 

2 Smith, 195, (Chit. j. 707) ; Haynes r. Birks, 

3 Bos. & P. 601, (Chit j. 69(1). 

(d) Goodman v. Harvey, 4 Ad. & El. 870; 
6 Nev. & Mao. 372; ante , 464, note (m). 

(«) Tindal ». Brown, 1 T. R. 169, (Chit. j. 
431). 

(/) Ante, 837, 379. Fer LA, Mansfield, 
C. J. and Bnller, J. in Tindal v. Brown, 1 T. 
R. 168, (Chit. j. 431); Darbishire v. Parker, 
6 East, 3, 9, 10, 12; 2 Smith, 195, (Chit. j. 
707); post, 485, note(fc): Haynes v. Birks, 
3 B. k P. 599, (Chit, j 690); post, 488, note 
(r); Browning r. Kinnear, Gow, N. P. Rep. 
81, (Chit j. 1054); aec. ante , 454, note (a). 

Bateman c. Joseph, 12 East, 433, (Chit. j. 
SOI); 2 Campb. 461 , S. C. ; ante, 337, n («); 
see also per Groso, J. in Scott r. Lifford, 9 
East, 347; I Campb 246, (Chit. j. 747,749); 
Storgetc. Derrick, Wightw. 76, (Chit. j. 800). 
In America also, the same general rule, in dif- 
ferent terms, has been laid down. “ The ques- 
tion of reasonable notice is a compound of law 
and fact, to be submitted to a jury ;” per Kent, 
C. J. iu Taylor i\ Bryden, 8 Johns. R. 138. 
“ What is a reasonable notice is a question of 
law, to be decided by the court as soon as the 
facta necessary to the decision are ascertained;” 


per Sewell, J. in Hussey r. Freeman, 10 Mam. 
R. 84; and see Haddock v. Murray, 1 N. 
Harap. Rep. 140; Whitwell r. Johnson, 17 
Mass. R. 453. “ What is reasonable is a mixed 
question of law and fact, but when the facts 
are ascertained, it becomes purely a question 
of law;” Spencer, J., Bryden r. Bryden, II 
Johns. R. 137. In some other cases it was 
considered a question of fact; Bayl. 144, Amer. 
edit And in Russell r. Langstaffe, Doug). 
514, 515, (Chit. j. 415), it was admitted by 
counsel, that what shall be deemed reasonable 
notice ought properly to be decided by the jury. 

(?) In Rothschild r. Barnes, 2 Jurist, 1084, 
CL B., it was doubted at what time notice of 
dishonour should be given to an English indors- 
er of ft bill drawn upon and dishonoured by a 
party in Paris; and also whether a custom could 
be established to vary the time for giving notice 
of dishonour in such a case from both the Eng- 
lish rule and the French law. 

(h) Leftley v. Mills, 4 T. R. 174, (Chit. j. 
473); Anon. Ld. Raym. 743, (Chit j. 216); 
Coleman v. Sayer, 2 Stra. 829, (Chit. j. 267); 
Mar. 97. 

(*) Muilman r. D’Eguino, 2 Hen. Bla. 565, 
(('hit. j. 549); Williams v. Smith, 2 Bar. & 
Aid. 496, (Chit. j. 1055). 
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479 OF NON-PAYMENT, [PART 1. 

I. Of Now- devote himself iu such hurry to the causing protect to be made, and forward- 

payment, ||)cr notice by post of the same day in every case(fc). 
and xieces- ° J r J J 

sary Pro- 
ceeding* We have seen, that by the express terms of the statute 9 & 10 Will. 3, 
thereou. c# 17^ no inland bill can be protested until the expiration of the days of grace, 
Time of and of course neither the protest can be made, or notice thereof given, until 
fnlnnd Ung tbe day after it falls due ( /) . If such a protest be made, though unneces- 

BilU. sardy so, the same, with notice thereof, is by the 2d section of the same act, 
to be forwarded, within fourteen days after it was made, to the parties for 
whom it is intended. 


When to The 7 &l 8 Geo. 4, c. 15, provides, that when a bill or note would be 
give^oiice payable, under the 39 & 40 Geo. 3, c. 42, or otherwise on the day preced- 
w here ft iug Good Friday or Christmas-day, it shall not be necessary to give notice 
Fore-^r 0 f t j le dishonour thereof, until the day after such Good Friday or Christmas- 
or Note ' d a ) r, > an( ^ l ^ at vv ^ 13n Christ mas-day falls on a Monday, it shall not be neces- 
would oth-sary to give notice of the dishonour of a bill due on the preceding Saturday, 
erwise fall before the Tuesday following such Christmas-dav ; and that when bills or 
GoodFri- note3 s ^ la ^ fall due upon days appointed by proclamation for solemn fasts or 
day, &c. days of thanksgiving, or upon the day next preceding the same, the bills shall 
be payable the day before such proclaimed day, and may, in case of non- 
payment, be noted and protested on suck preceding day ; and that it shall not 
[ *480 ] be necessary to give notice of the dishonour until the day after such *pro- 
claimed day, and that Good Friday and Christmas-day, and every such Fast 
or Thanksgiving-day shall, as relates to bills and notes, be considered as 
a Sunday (m). But these regulations do not extend to Scotland (n). 
The Irish Act 9 Geo. 4, c. 24, however, contains similar provisions(o). 


T hen No We novv cons ^ er ^ me when notice of the non-payment of an in - 
tLfof °" fond bill, check, promissory note, or cash note, may and must be given. 
Non-pay- It must be kept in view, that it is incumbent on the holder to prove distinctly 
mentor an an( ] by positive evidence, that due notice of the non-payment was given to 

Bill or 
JVote may 
and must 
be given, 


the party sued, and that it cannot be left to inference or presumption (p). 


( k ) Scott r. LilTord, 9 East, 347; 1 Campb. 
246, (Chit, j 747. 749); Geill r. Jeremy, 
and the ne- Mood. & M. 61, (Chit. j. 1335). 
cessaryEv- (/) The words of the statute 9 & 10 Will, 
idence of 3, c. 17, s. 1, which enable holders to make 
the fact to protest of bills are, “ after the expiration of the 
besecured. days of grace;’* see ante, 465; and see Leftlev 
t?. Mills, 4 T. R 170, (Chit. j. 473). An in- 
land bill for 20/. 7s., payable fourteen days af- 
ter sight, became due the 24lh of April, 1790. 
A banker’s clerk called with it for payment in 
the morning, and the acceptor not being at 
home, left word where it lay. After six, an- 
other of the clerks, who was a notary, noted it, 
and between seven and eight the first clerk 
went with it again; the acceptor tendered him 
the amount of the bill and sixpence over, but 
he insisted on 2s. 6d. Cor the noting, and that 
guru not being paid, an action was brought 
against the acceptor, who pleaded the tender. 
Lord Kenyon thought the tender of tho amount 
of the bill at any time of the day it was 
payable was sufficient, upon which the jnry 
found a verdict for the defendant. A rule 
to shew cause why there should not be a new 
trial was afterwards granted, and upon cause 


shewn, Lord Kenyon thought the acceptor had 
till the last minute of the day of grace to pay 
the bill, and that it could not he noted or pro- 
tested till the following day. Buller, J. thought 
they were payable at nny time of the last day 
of grace upon demand, so as such demand was 
made within reasonable hours, and that they 
might be protested on that day. Grose, J- de- 
clined giving any opinion upon these points, bat 
the whole court concurred that the bill in ques- 
tion could not be noted, because it was payable 
within a limited time after sight, and tne stat- 
ute authorises the noting of such inland bills on- 
ly as are payable after date. Lord Kenyon al- 
so thought the sixpence tendered was sufficient 
for the noting, and the rule was discharged. 
Semble , that the expenses of noting an inland 
bill are not recoverable; Kendrick r. Lomax, 
2 C. & J. 407. Lord TVnterdeu invariably re- 
fused to allow them. 

(in) 7 8 Geo. 4, c. 15, ss. 1, 2, 3. 

(«) Id. s 4. 

(o) 9 Geo. 4, c. 24, ss. 9, 10, 11. 

(p) Lawson and another, assignees of Schiff- 
ner r. Sherwood, 1 Stark. Rep. 314, (Chit. j. 
959). In an action by indorsee against indors- 
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AND NECESSARY PROCEEDINGS THEREON. 
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So the party who puts a letter, giving notice of the dishonour of a bill, into L Of No*- 
the post-office, must be able to swear with certainty that he put the letter in 
himself, and not that he was doubtful whether he did not deliver it to another 
clerk to put it in(g) ; but if a porter be called, and be says, that although he ceedings 
has no recollection of the letter in question, yet that he invariably carried to th6rcon - 
the post-office all the letters found on his master’s table, and another w itness 
prove that a particular letter, giving notice, was so left, that may suffice (r). 

So with respect to the time of the day when a letter forwarding notice is put 
into the post-office, if the witness be doubtful whether it was in before or 
after five o’clock, when it is material that it was before that hour, the jury 
will probably find against the plaintiff(s). We have suggested the expedien- 
cy of giving the notice in such a manner as to prev ent-any multiplicity of wit- 
nesses or proof(t). If the notice of dishonour sent to the drawer of a bill 
arrives too late through misdirection, it is for the jury to say whether the 
holder used due diligence to find the drawer’s address(ti). And where no- 
tice reaches the drawer of a bill too late, having first by mistake been sent to 
a wrong person, and such mistake arises from the indistinctness of the 
drawer’s writing on the bill, he is not discharged (x). And a letter written 
by the drawer to the holder of a bill, six days after the day on which the 
drawer should have received notice of dishonour, and containing ambiguous 
expressions respecting the non-payment of the bill, was held to be properly 
left to the jury as evidence from which they might or might not infer that no- 
tice had been given on the proper day(?/). 

It was once thought, that it would be sufficient to charge the ^drawer if Prog ytm of 
notice of the dishonour of a bill were given to him even at the end of two 
months, unless he had in the interim sustained some actual damage by the uie 7 \ m€ 
delay(z), But such a delay has long been considered inexcusable; and a of giving 
general rule was laid down, as in the case of foreign bills, that the notice 
must be given within a reasonable time{a). However, courts and juries, in mu 0 * 
the application of that general rule, gave very contradictory verdicts and Note, 
decisions, and until recently there was much uncertainty in the result; but [ *481 ] 
now precise rules have been fixed, which will probably govern in every case 
that can arise. 

It seems, that a prospective notice that a bill or note will not be paid, rc- ^ r ^ cnt t 

Inland Bills 

er, a witness stated that either two or three (r) Helheriugton r. Kemp, 4 Campb. 192, «nd Notes, 
dap after the dishonour of the bill, notice was (Cnit. j. 932) ; see further, post, Part H. Ch. Notice 

S iven by letter 10 the defendant, notice in two V. Evidence. may be 

ays being in time, but notice on the third too (s) Dobrce t\ Eastwood, 3 Car. &. P. 250, given on 
late; and it was held, that it cannot be left as (Chit j. 1370); post , 491, note («), et seq. when 

a question for the jury whether notice was giv- (/) AnU> 471, end of note (/). Bill or Note 

en in time, although the defendant has had no- (u) diggers r. Brown, 1 Mood. & Rob. 520; due, but 

tice to produce the letter which would ascertain see ante, 474, as to the manner of directing a ^ before. 

the time. Per Lord Ellenborough: “ The wit- letter containing notice of dishonour, 

ness says two or three days, but the third day (x) llewitt v Thompson, 1 Mood, & Rob. 
would be too late. It lies upon the plaintiff to 543. 

•hew that notice was given in due time, and I (y) P»ooth r. Jacobs, 3 Nev. & Man. 351. 

cannot go upon probable evidence without post- (:) Butler v. Play, 1 Mod. 27, (Chit. j. 161); 

tioe proof of the fact, nor can I infer due no- Sharfield r. Wilherby, Comb. 152, (jChit. i. 
tict from the non-production of the letter, 171); Mogadara v. Holt, 1 Show. 318; 12 Mod. 
the only consequence is, that you may give 15, (Chit. j. 182). 

parol evidence of it. The onus probandi lies (a) See ante y 478; and Darbishirc r. Par- 
upon the plaintiff, and since he has not proved kcr, 6 East, 5; 2 Smith, 195, (Chit. j. 707); 
due notice, he must be called.” Plaintiffs non- post , 485, note (A ) ; Baldwin r. Richardson, I 
■oited. Bar. & Cres. 247 ; 2 D. & R. 285, (Chit. j. 

(9) Hawkes v Salter, 4 Bing. Rep. 716; 1 1169). 

Moore & P. 750, (Chit. j. 1387). 

69 
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I. Of Non ceived before it falls due, will not, in general, suffice, because by application 
payment, an( j pressure of payment, it is possible that payment might, notwithstanding 
* nd such previous intimation, be obtained, 'and this is one reason why the cir- 

ceeding* cumstance of an acceptor having, before a bill became due, informed the 

thereon, drawer of his insolvency and inability to pay, affords no excuse for want of 
regular notice, unless the drawer has expressly dispensed with the necessity 
for giving notice(fr); and this although the drawer, being informed the day 
before the bill fell due, that the acceptor would not pay, promised to see 
what he could do, and endeavour to provide effects (c). However, where 
the drawer of a bill became bmkru'pt, and subsequently to the act of bank- 
ruptcy, and before it fell due, the drawer, on being asked if the bill would 
be paid, answered, “No; that it would come back; 1 ’ it was held that this 
was sufficient to supply the want of notice (d). So if an indorser, the day 

the bill falls due, call on the holder and tell him that he knows the bill will 

not be paid, that it is no use sending him a two-penny post letter the next 
day to give him notice, as it is not worth the money, and that he will send 
the holder money in part payment of the bill on a future day, this will dis- 
pense with notice (e). 

It has been doubted, whether in the case of an inland bill or promissory 
note payable after date or sight, or on a particular event, the holder can le- 
gally give notice of the non-payment on the day when it falls due, or wheth- 
er the drawee or maker is not entitled to the whole of that day to pay it in, 
without any reference to banking hours; and whether it can be considered as 
dishonoured until the whole of that day has elapsed (/) (1). But though in 
general, when a payment is to be made on a day certain, the party is not in 
default until the expiration of it, the law-merchant considers the contract of 
an acceptor of a bill or maker of a note to have been to pay on demand , at 
any part of that day, and therefore it seems clear, that notice of non-pay- 
ment may be given on the last day of grace, whenever after due presentment 
and demand, the drawee makes an unqualified refusal to pay atall(g). And 
[ *482 ] *in a more recent case it was held, that notice of dishonour may be given on 
the same day that the bill falls due, although there may not have been an ab- 
solute refusal , but a mere neglect to pay on presentment (h). If the house at 
which the bill is made payable be shut up, and no one there, it is the same 
as a refusal (t). It should seem, that in these cases of notice of dishonour 
given on the day on which the bill is payable, the notice will be good or bad 
as the acceptor may or may not afterwards pay the bill: if he does notafter- 


(b) Staple* v. Okines, 1 Esp. Rep. 882, 
(Chit. j. 644); Prideaux v. Collier, 2 Stark. 
Rep. 87, (Chit. j. 989). 

(c) Prideaux v. Collier, 2 Stark. Rep. 67, 
(Chit. j. 989.) 

( d ) Brett v. Levett, 13 East, 218, (Chit j. 
820). 

(#) Burgh v. Legge, 5 M . & W. 418; and 
«ee other cases, ante, 461. But iu these cases 
of dispensation with notice care must be taken 
in pleading to state specially the facts relied 
upon as shewing such dispensation, and a gen- 
eral allegation of notice will not suffice. Id. ib. 
See post, Part II. C h. II. Declaration . 

(/) LefUey t\ Mills, 4 T. R. 170, (Chit. j. 


473); ante , 466; Haynes r. Birks, 3 Bos. & 
P. 602, (Chit. j. 690); Colket v. Freeman, 2 
T. R. 69, (Chit. j. 441); Hartley v. Case, 1 
Car. & P. 555; 4 B. & C. 339; 6 DowL & 
Ry. 505, (Chit. j. 1263). 

( g ) Burbridge v. Manners, 3 Campb. 196, 
(Chit. j. 855); Ex parte Moline, 19 Ves- 216; 
1 Rose, S03, (Chit. j. 871); ante, 397, n. (o) ; 
Hartley v . Case, 1 Car. & P. 556; and other 
cases, ante, 467. 

( h ) Clowes v. Chaldecott, 7 Law J. 147, 
K B H T 1839. 

(i) Mine v. Allely, 4 Bar. & Adol. 624; 1 
Nev. & Man. 433, S. C. 


the 




In the case of Haslett v. Ehrick, 1 Nott & M’Cord, 116, it was held that a notice on 
day of grace, after bank hours, was not too early. }> 
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wards pay it, the notice is good; and if he does, it of course comes to noth- I-OJN*- 
ing(Jfc). A premature notice, we have seen, would be inoperative (/). aod Neces- 

•arj Pro- 

It is settled, that it is never necessary to give or forward notice of the non- 
payment on the same day when a bill or note falls due(m)(l), whether the 
instrument was circulated only in London or in the country, and \vhetheror 
not the drawer or indorsers reside in the same town where the dishonour gar ^ to for* 
took place, and this without regard to the nearness of residence, or whether wird No- 
or not the holder might readily have given the notice, or put a letter in the jj* ' 
post on that day, or whether or not a post goes out from the place ol cits- gjf 0r 
honour on the same day, or not until or after the third day (n). In all these Note fells 
cases, it suffices to cause notice to be received on the next day, by the pre- 
ceding indorser, when resident in or near the same place; and where the par- jj at 
ties do not reside in or near the place of the dishonour, it suffices to forteard be giveiior 
notice by the general post that goes out ou the day after the refusal, or 
there be no post on that day, then on the third day, though thereby the ^ 
drawer or indorser may not, in fact, receive notice till the third day, or some- 
times, according to the course of the post, not until the fourth or even sub- 
sequent day. The reason why it has been decided that it shall in no case 
be necessary to give notice on the day of the dishonour, or on the same day 
when an indorser receives notice, although the indorser may even live in the 
same street as the holder, and although the post may go out on the same 
day, and not on the next, is to prevent nice and difficult inquiries whether or 
not in this or that particular case, the holder could conveniently have given 
notice on the same day, or whether the pressure of other business aid 
prevent him from so doing, the affirmative or negative of which might be in 
the knowledge only of the holder himself, or might become a very critical 
inquiry, and be very difficult and uncertain in legal proof. Another reason 
is, that the holder ought not to he required omissis omnibus aim negotus to 
occupy himself immediately in forwarding notice to the prior parties, when 
by delaying that step till the next morning, he would, after the press of other 
business had subsided, have in the evening, or early the next morning before 
his general business commences, time to look into his accounts with the 
other parties, and to consider his best steps to obtain payment from them, 
and to ascertain their precise residences, and to prepare and forward, either 


(A:) Sec per Abbot, C. J. in Hartley r. Case, 
1 Car. & P. 656. 

(Z) Ante , 475. 

(m) Darbishire v. Parker, 6 Eaat, 8, 9, 10; 
2 Smith, 195, (Chit. j. 707) ; Tindall v. Brown, 
IT. R. 168, 169, (Chit. j. 431); Russell o. 


>nngstaffe, Dougl. 515, (Chit. j. 415); Moil- 
nan r. DT*guino, 2 Hen. Bla. 665, (Chit. j. 
>40; Burbridge r. Manneri, 8 Canipb. 198, 
Chit. j. 859); ante , 481, note (g). 

(n) Geill r. Jeremy, Mood. & M 61, (Chit 
1336) ; post, 486, note (Z). 


(1 ) But it has been held in Matsach-.ttelh that whore the indorser lire* in the same town with 
the tf^r, he ought to have notice on the same day on which there 

of payment. Weodbright t>. Brigham, 12 Mass. Rep. 403. But see Langdale t>. Trimmer, IS 
Eart.W Bennett r.Vugh, 2 Taunt Rep. 3S7. And it it certain that if default bo made m 
the payment of a note the day on which it becomes due anot.ee to jind demand on, .the n- 
doreera afterwards on the same day is not too early. W .dgery a. Monroe, 6 Mass. Rep. 449. 

^her^d^oo'red notfwas left wilb the indorser, who was an al‘°mey . to collect / 

this was held not to be a sufficient notice to charge him as indorser. Agan r. M Manns, 11 John. 

Re |'he tolder of an inland bill or note i. not obliged t. send notice » f 

day after ita dishonor. Hartford Bank r. Stedman, 8 Conn. Rep. 489, , hart ^f demand tea been 
made on the maker of a note on the third dav of grace « »o ice to tho todoraer may be gma on 
that day, and is sufficient. I.indenberger r. Beall, 6 Wheat. 104. 
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OF NON-PAYMENT, 


[PART 1. 


jy hand or by *such next day’s post, a proper notice to all the parties against 
whom he means to proceed to enforce payment(o)(l). 


But the rule is now well settled, that the holder musf, in order to subject 
all the parties to actions at his suit, give or forward all his notices to every 
one of the indorsers, and to the drawer, whose residences he can ascertain 
on the day after the bill or note was dishonoured ; -and if he omit to give or 
forward such direct and distinct notice to each, he may be deprived of all 
remedy against the omitted party (p) (2), unless some other party to the bill 
has given him notice of the dishonour in due time, in which case the latter 
notice will enure to the benefit of any holder(^). Formerly, indeed, it 
seems, that when notice was to be given by the general post, it was consid- 
ered that a party ought to forward it on the same day he had received it, if 
there was a reasonable time, as a few hours, between the receipt of the no- 
tice and the §oing out of the post from the same place; thus, Mr. Justice 
Lawrence said, u The general rule as collected from the cases seems to be, 
with respect to persons living in the same town, that the notice shall be given 
by the next day; and with regard to such as live at different places, that it 
should be sent by the next post ( i . e. the post on the very day of receiving 
it) ; but that if in any particular place, the post should go out so early after 
the receipt of the intelligence, as that it would be inconvenient to require a 
strict adherence to such general rule, then with respect to a case so cir- 
cumstanced, it would not be reasonable to require the notice to be sent till 
the second post(r).” But the inquiry into circumstances whether or not the 
notice might readily have been forwarded by the post of the same day hav- 
ing been found inconvenient, the rule was afterwards settled so as always to 
exclude the necessity of forwarding notice until the day after a party has him- 
self received notice(s) ; and therefore Lord Tenterden, long after the above 
dictum of Lawrence, J. said, “ The time within which notice of the dis- 
honour of a bill must be given, I have always understood to be the depar- 
ture of the post on the day following that in which the party receives the in- 
telligence of the dishonour(f).” 

But there is a very material distinction in the time of giving or forward- 
ing notice in cases where the parties reside in or near the same town , and 
when notice may be readily given on the day after the dishonour or notice 
of it, either verbally or by special messenger, or by local post, and cases 
where the parties reside at a distance , and when the ordinary mode of com- 
munication is by general post. 


(o) Sec the reasons assigned in Smith ». Mul- 
lett, 2 Campb. 209, (Chit. j. 775); post, 484, 
note (u), and 490, note(o); Scott v. Lifford, 
9 East, 347; 1 Campb. 246, (Chit. j. 747); 
Williams v. Smith, 2 Bar. & Aid. 496, (Chit, 
j. 1055); Geill v. Jeremy, Mood. & M 61, 
(Chit. j. 1335) ; post , 486, note (/). 

(p) Dobree v. Eastwood, 3 Car. & P. 250, 
(Chit j. 1370), 


(9) Post , 493 to 496. 

(r) Per Lawrence, J. in Darbisbire v. Park- 
er, 6 East, 3; 3 Smith, 195, (Chit. j. 707). 

(*) Geill r. Jeremy, MS. and Mood. & M. 
61, (Chit. j. 1335); post , 486, note (7). 

(!) Id. ibid. Per Abbott, C. J. in Williams 
v. Smith, 2 Barn. & Aid. 500, (Chit. j. 1055); 
and Bray r. Hadwen, 5 Maule & S. 68, (Chit, 
j. 957). 


(1) The law does not require the utmost possible diligence in the holder in giving notice of 
the dishonor of the note; all that is required is ordinary diligence; and what shall constitute rea- 
sonable diligence ought to be regulated with a view to practical convenience, and the usual course 
of business. Bank of Alexandria u. Swann, 9 Peters' Rep. 33. 

(2) 7 Lenox r. Roberts, 2 Wheat. 377; Bank of Alexandria r. Swann, 9 Peters, 33; Towns- 
Jty r. Springer, 1 Miller's Louis. Rep. 122. ^ 
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Thus, when the parties reside in the same town , the holder or other per- 1. Of Non- 
son to give the notice mtiW, on the day after the dishonour, or on the day 
after he received the notice, cause notice to be actually forwarded by the 
post or otherwise, to his next immediate indorser, sufficiently early in the ceedings 
day that the latter may actually receive the sarne(u) * before the expiration thereon. 
of that day; and therefore in London, if a letter containing such notice be where the 
put into the post-office after six o’clock in the afternoon of the second day, Partie* re- 
and in consequence thereof it is not received till the morning of the third day, 
the party who ought to have actually received the notice on the second day game 
will be discharged (e) . But where a bill fell due on Saturday , and was pre- Town, 
sented by a notary, and dishonoured; and on Monday morning notice of the [ *484 ] 
dishonour was given by the notary to the holder (the first indorsee), who, on 
the evening of the same day gave notice to the drawer by a letter put into 
the two-penny post so late that it did not reach its destination till the Tues- 
day morning, all the parties being resident in London , it was held that the 
notice was in time(ar). In London, letters put into the local post (usually 
termed the two-penny post) are delivered in the metropolis six times within 
the same day that they were put in, viz. at ten, twelve, two, four, six, and 
eight o’clock; and, therefore, letters put into the post-office or a receiving- 
house, any hour before six o’clock in the evening, ought regularly to be de- 
livered on the same day; but letters not put into the post-office until after 
six o’clock in the evening, will not be delivered until eight o’clock on 
the following morning: when out of the metropolis, and within twelve 
miles , there are only four deliveries in each day to and from the metropolis, 
viz. at eight, twelve, two, and six o’clock, and a letter put into any proper 
office in London before two(y) o’clock in the afternoon, will be delivered on 
the same day, at any place within such distance of twelve miles; and a letter 
put into a country office within that distance before two o’clock, ought pro- 
perly to be delivered in London on the same day. The holder or party 
forwarding the notice may give it verbally, or he may put a letter into the 
two-penny post, directed even to an indorser who resides in the same 
street(z). If he send notice by a private hand, it must be given or left at 

(u) Smith v. Mullett, 2 Campb. 209, (Chit. missory note, the day after it has been dishon- 
j. 775); post , 490, note (o); Dobree v. East- oured writes to the defendant, the payee and in- 
wood, 3 Car. & P. 250, (Chit. j. 1370); pott , dorser, who live* in the Mine city, a letter con- 
491, note («), et seq. How letter to be address- tain mg a notice of dishonour, which letter ia 
ed, ante , 474; and aee ante , 480. 1 put into the two-penny post before 8 p. m. on 

Smith r. Mullett. Per Lord Ellenborough: that day, but i* not delivered till the day after , 

44 It is of great importance that there should be of which it bears the post-mark , 8 a. m.; this 
an established rule on this sabject, and I think notice is not in time. 

there can be none more convenient than that, ( v ) Id. ibid.; Bayl. 5th edit. 268; Smith v. 
where the parties reside in London, each party Mullett, post , 490, note (o). See as to country 
should have a day to give notice. I have Mid post , Boyd r. Emmerson, 4 Nev. &, Man. 99; 
before, that the holder of a bill of exchange is 2 Ad. & El. 184, 8. C. ; ante , 473, note (i). 
not, omissis omnibus aliis ne^otiis y to devote (x) Poole r. Dicaa, 1 Scott, 600; 1 Bing. N. 
himself to giving notice of its dishonour. It is C. 649; 1 Hodges, 162, S. C. Semble , that it 
enough if this be done with reasonable expedi- would have sufficed to have put the letter into 
tion. If you limit a man to a fractional part of the post on Tuesday in time to be received on 
a day, it will come to a question how swiftly that day. See post , 490. 
the notice can he conveyed; a roan and horse (y) Or if put into the principal office, then 
must be employed, and you will have a race before three o'clock. 

against time. But here a day has been lost (z) Scott r. Lifford , 9 East, 347; 1 Campb. 

The plaintiff had notice himself on the Monday, 249, (Chit. j. 747), S. C. ; Smith v. Mullett, 2 
and ooes not give notice to his indorser till the Campb. 208, (Chit. j. 775); Marsh r. Maxwell, 
Wednesday. If the party has an entire day, he 2 Campb. 210, (Chit. j. 776 ) ; Jameson r. Swin- 
must send off his letter, conveying the notice, ton, 2 Campb. 374, (Chit. j. 792); Hilton v. 
within post time of that day." The plaintiff Fairclough, 2 Campb. 633, ( 'Chit . j. 826); 
was nonsuited. See the case, post t 490, n. (o). Haynes r. Burks, 3 Bos. & Pul. 599, (Chit. j. 

Edmonds r. Cates, cor. Lord Abinger, C. B., 690); Williams v. Smith, 2 Bar. & Aid. 500, 

2 Jurist, 515. Plaintiff, the indorsee of a pro- (Chit. j. 1055). 
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OF NON-PAYMENT, 


[PART I. 


I. Of Non- the indorser’s residence before the expiration of that day (a); if to a banker, 
and neces- during l * ie hours of business; but to any other person the hour is not mate- 
§ary Pro- rial(fc) . If by an irregularity in the post-office, a letter put in *in due time 
ceedings be not delivered till the third day, it should seem that such laches will not 
thereon. prejudice (c) . 

[ *4S5 ] F J v ' 

Hour of the As the giving notice of non-payment is not a mere form or ceremony, like 

Day when that of protest, it ought obviously, if practicable, to be so given as to be 
be°given° actually received; and though, when considering the mode of giving notice, 
we have seen that it is not absolutely necessary to leave a written notice, and 
that it suffices to make a verbal application during the usual hours of busi- 
ness (d) ; yet it is recommended to leave a written notice when an actual no- 
tice cannot be personally communicated to the party himself. In some 
cases, where the indorser’s residence is unknown, but he is known to resort, 
during certain hours, to a particular place, as to the Royal Exchange, the 
Bank of England, Corn Exchange, or any public office, the notice ought to 
be given during those hours (c); and to bankers who are known to shut up 
their place of business at a certain hour, notice ought to be given there be- 
fore that hour, though if a person be stationed there to transact business after 
that time, notice to him would suffice(/)(l). In other cases notice, or ap- 
plication to give notice, at any reasonable time, (not during the hours of rest) , 
as between eight and nine in the evening, would suffice (g). Sending notice 
by a messenger, instead of the post, although lie do not arrive quite so early 
as the post, will not prejudice, provided he deliver the notice on the same 
day as that on which it would have arrived by the post(/i). 

Where the When the parties do not reside in the same p/ace, and the notice is to be 
Paf reside sen * the general post , then the holder or party to give the notice must take 
i^ornear care t° forward notice by the post of the next day after the dishonour, or after' 
the same he received notice of such dishonour, whether that post sets off from the 
Town. place where he is early or late(i); and if there be no post on such next day, 
then he must send off notice by the very next post that occurs after that 
[ *486 ] day(fc); but he is not legally bound, on *account of there being no post on 


(а) Bancroft r. Hall, Holt, C. N. P. 476, 
(Chit. j. 968). 

(б) Jameson v. Swinton, 2 Taunt. 224; 2 
Campb. 373, (Chit. j. 782); Bancroft v. Hall, 
Holt, C. N. P. 476, (Chit. j. 968). 

( c ) Dobree v. Eastwood, 3 Car. & P. 250, 
(Chit. j. 1370); post , 491, note (s), et seq. 

( d ) Ante , 471, 472; Crosse r. Smith, 1 
Maule & S. 545, (Chit. j. 886). 

(e) SembUy with analogy to the cases as to 
the time of presentment, rzn/c, 387; and see 
Bancroft ». Hall, Holt, C. N. P. 476, (Chit. j. 
968); ante, 473, note ( g ). 

(f ) SembUy from analogy to cases of pre- 
sentment for payment, ante 387; Parker v. 
Gordon, 7 East, 385; 3 Smith, 358; 6Esp. 41, 
(Chit. j. 727); Garnet t\ Woodcock, 1 Stark. 
Rep. 475; 6 Maule & S. 44, (Chit. j. 979, 
991); anUy 387, note (»»)• 

(g) Jameson v. Swinton, 2 Taunt. 224, 


(Chit. j. 782); Bancroft?. Hall, Holt, C. N. 
P. 476, (Chit. j. 968); ante; 473, note (g). 
See ulso the cases of presentment for pay- 
ment, antey 387, 388; Barclay r. Bailey, 2 
Campb. 527, (Chit j. 818); Morgan v . Davi- 
son, 1 Stark. Rep. 114. 

( h ) Bancroft v. Hall, Holt, C. N. P. 476, 
(Chit. j. 968); antc y 473, note (g). Aliter 
if a day be lost. See Darbishire v. Parker, 6 
East, 8, 9; 2 Smith, 195, S. C.; Bayl. 5th 
edit. 230. 

(t) Darbishire i>. Parker, 6 East, 3; Bray r. 
Had wen, 5 Maule & S. 68, (Chit. j. 957); 
Williams v. Smith, 2 B. & Al. 496, (Chit. j. 
10 55). 

(A:) Darbishire c. Parker, 6 East, 8; 2 Smith, 
195, (Chit. j. 707); and see Boyd v. Emmer- 
son, 4 N. & M. 99; 2 Ad. & El. 184, S. C.; 
antey 478, note (i). Caution required in di- 
recting letter, anle t 474; and see antty 480. 


(1) The law generally speaking does not regard the fractions of a day; and although the 
demand of payment of a promissory note at the bank is required to be made during banking 
hours, it would be unreasonable to require notice of non-payment to be sent to the indorser on 
the same day. Bank of Alexandria r. Swann, 9 Peters, 33. 
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the dav after lit* receives notice, to forward it on the very day lie receives I. Of Nou- 


it(l). 

Where nolice of the dishonour of a hill of ex- 
change by the acceptor, in i^ondmi, was sent 
by the post to the holder in Manchester, where 
l the letter was delivered out between eight and 

. 1 nine o’clock' in the morning, und the post went 

( oat for Liverpool, where the drawer lived, be- 

tween twelve at noon and one, and the holder 
did not send notice to the drawer by the post 
either of the same day or next , hut sent it in a 
letter by a private person on the latter duy, who 
did not deliver it to tho drawer till two hour* 

* r after the post delivery, and only about one 

* :t hoar before the post left Liverpool for London, 

, j* whereby the drawer was so agitated that he 

could not write in time for that day’s post to 
** London; it was holdcn, that at all events the 

. ; » holder had made the bill hie own by hi* laches; 

p for whether reasonable notice be a question of 

law or of fact, or whether the general rule of 
‘ law require notice of the dishonour of a bill to 

be sent to a party living at another place by 
the next post after it it received, (by which 
mast be understood the next practicable post 
in point of time and distance,) and whether four 
hours between the coming in and going out of 
the poet be a sufficient interval in point of prac- 
tical convenience to receive the notice, and to 
prepare a letter of advice to the drawer, at all 
events the holder ought to have written by the 
poet of the next day after notice received by 
him , and ought not to have delayed the receipt 
of notice by the drawer until after the arrival 
of the next post, by sending the letter by a pri- 
y vate hand. Oarbishire r. Parker, 6 Last, 3. 

Where the parties do not reside in the same 
r place, and tho notice is sent by the post, the 

rule is, that it is sufficient to send it by the post 
j of the day after that on which the party for- 

warding it receives the notice of dishonour, 

■ although the post may leave on the day u]ton 

which he receive n it, in nuffirient time to af - 
^ ford him an opportunity of sending the notice 

by that post . Thus, where the indorsee of a 
bill, payable at a banker’s in London, deposit- 
ed it with his bankers in the country, who caus- 
'■ ‘ ed it to be presented for payment on the 14th, 

when it was dishonoured, and notice sent by 
post to the country bankers on the 15th, which 
^ reached them on the morning of the 17th, 

(Sunday,) and they on the next day sent no- 
; D • tice by the post to the plaintiffs, but not before 

J twelve at noon, at which hour a post set 

out for the place where the indorsee lived, 
[ f which would have brought the notice a day 

earlier, it was held that this notice was with- 
in time. Per Lord F.llcnborough, “ It has 
been laid down, 1 believe, since the case of 
3> Darbishire v. Parker, 6 East, 3, as a rule 

* of practice, that each party into whoso hands 
a dishonoured bill may pass should be allowed 

r ooo entire day for the purpose of giving 

1 notice; a different rule would subject every par- 

ty to the inconvenience of giving an account of 
all his other engagements, in order to prove that 

* h® could not reasonably be expected to send no- 

i tice by the same day’s post which brought it. 

The rule is, I believe, in conformity with what 


payment, 
and neces- 
sary Pro* 

Murius states upon the subject of notice, and it cecdiogs 
has been uniformly acted upon at Guildbatl by thereon, 
this court for some time. It has, moreover, this 
advantage, that it excludes all discussion as to 
the particular occupation of the party on that 
day.’* Bray v, Had wen, 5 Maule & S. 68, 

(Chit. j. 957). * 

Whore the defendant being indebted to plain- 
tiff', paid him the debt in country bank notes on 
a Friday, several hours before the post Went 
out, und the plaintiff* transmitted them partly by 
a coach on Salurduy, und partly by Sunday 
night’s post, und both parts arrived in London 
on Monday, and were presented for payment 
and dishonoured on Tuesday, it was held that 
the plaintiff’ hid not been guilty oflaches io not 
transmitting the notes by the post of Friday. 

Per Abbott, C. J. 44 It is of the greatest im- 
portance to commerce, that some plain and pre- 
cise rule should be laid down to guide persons 
in all cases as to the time within which notices 
of the dishonour of bills must be given. That 
time I have always understood to bo the de- 
parture of the post on the day following that 
in which the party receives the intelligence of 
the dishonour. If, instead of that rule, we 
were to say that the party must give notice by 
the next practicable post, we should r.,ise iu 
many cases difficult questions of fact, and 
should, according to the peculiar local situations 
of parties, givo them more or less facility in 
complying with the rule. But no dispute can 
arise from adopting the rule which I have stat- 
ed.” Williams r. Smith, 2 Bar. & Aid. 496, 

(Chit. j. 1055). 

W’hcre notice of dishonour of a bill was re- 
ceived by pluintiff by letter on the 6th April, 
being a Sunday, and on the Tuesday evening 
he sent notice by the post to the defendant, tho 
court held that the plaintiff was not bound to 
open the letter till the Monday morning, and 
that taking him to have received notice of the 
dishonour at that time, he had done quite suffi- 
cient in transmitting it to the defendant by the 
next day’s post. Wright v. Shawcross, 2 II. 

& Aid. 501, note, (Chit. j. 1057); and see 
Lnngdale v. Trimmer, 15 East, 293, (Chit. j. 

857); Malynes, B. 3, c. 6, s. I, 1st edit. 265; 

Mar. 2d edit. 24; Bayl. 5th ed. 268. 

(/) Geill v. Jeremy, Mood. & M. 61, (Chit, 
j. 1335). 

Geill r. Jeremy and Blagg, Guildhall, Sit- 
tings after Hilary Term, 1827, before Abbott, 

C. J. MS. Assumpsit on a bill for 49/. 6s. lOd. 
at four months, drawn by defendants on Shep- 
herd, indorsed by defendants to plaintiff, at 
Lowe Mills, near Chorley, Lancashire, who in- 
dorsed the said bill to Messrs. Clayton and Co., 

Bankers, at Preston, who indorsed the same 
to Messrs. Glynn and Co., Bankers, in London. 

On Saturday, the 26th August, 1826, the bill 
was presented for payment by Glynn and Co. at 
Shepherds, in Great Surry Street, Blackfriart 
Road, and dishonoured. On Monday, the 28th, 

Glynn and Co. sent the bill by post to Clayton 
and Co. at Preaton ; it arrived there on Wednea- 
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[part I. 


1. Of Non- 
payment, 
and neces- 
sary Pro- 
ceedings 
thereon. 

When No- 
tice by a 
special 
Messenger 
sufficient. 


OF NON-PAYMENT, 

* We have seen, when considering the modesof giving notice, that it may 
be given either by the post, or by a special messenger or private hand(m); 
but if, when there is a regular post, and the notice be nevertheless sent by a 
private conveyance, care must be observed that it arrive as soon, or at least 
on the same day that a notice by the post would have arrived(n). 1T there 
be no post for a considerable time after a party receives notice, it may then 
be incumbent on him to forward notice to his immediate indorser by the next 
ordinary conveyance, or even by a special messenger, as in some parts of 
Yorkshire, where the manufacturers reside at a distance from the post town, 
and the letters might, if not so forwarded, lie for a long time before they are 
called for, in which case it may be necessary to send notice by a special 
messenger, and the expense of which would then be recoverable(o). If the 
notice be unnecessarily forwarded by a private hand or unusual conveyance, 
and miscarry, or be delayed a day beyond the usual time, the party giving 
the notice may thereby lose his remedies ( p). 

We have seen, that with respect to country bankers ’ notes , if they be de- 
livered and received under ignorance of the banker having previously' stop- 
ped payment, the holder must nevertheless, on the day after be receives 
them, either put them in circulation, or present them for payment, or return 
or offer to return them, or must, on the third day, forward notice of the non- 


day. On the same day Clayton sent the bill 
in a letter by post to plaint iff, who resided at 
Lowe Mills, within about half a mile of Whit- 
tle-le- Woods, being a distance of two miles 
and a quarter from Chorley, the latter being the 
post town. Such letter arrived in Chorley at 
six o’clock on the morning of the following 
Thursday, the 31st Angus and was thence 
transmitted by a foot-post (the usual convey- 
ance between Chorley and Whittle-le-Woods, 
and which foot-post leaves Chorley at eight 
o’clock) to the residence of the plaintiff, who 
received such letter on Thursday uforesaid, 
about nine o’clock in the morning of that day; 
and it was admitted that he might have written 
and sent a letter by the return of the foot-post- 
man on that day, he not leuving Whittle-le- 
Woods till six o’clock in the evening, or he 
might have sent a letter to the post-office, in 
Chorley aforesaid, on that day, which is open 
for the reception of letters until nine o’clock at 
night. And in case a letter had been written 
and so sent, such letter would have left the 
Chorley post-office by the inn il on the Friday 
morning, between five and six o’clock, and 
would have arrived and been delivered in Lon- 
don on the morning of the following day, Sat- 
urday; but that no letter-bag is made up at 
Chorley on Fridays, so that if the plaintiff had 
written and sent such letter on the Friday, it 
could not, by the ordinary course of the post, 
have arrived and been delivered in London be- 
fore Monday. On Sutuiday, the 2d September, 
the plaintiff wrote by the post to his agent in 
London, inclosing the bill, and such letter ar- 
rived on Monday morning, and the plaintiff’s 
agent, on the same day, gave notice of the dis- 
honour to the defendants. 

Mr. Storks, for the defendant, contended, 
that under these circumstances the defendants 
were discharged ; but per 

Abbott, C. J. “I consider the rule to be too 


well settled to be disturbed, viz. That a party 
who receives notice of the dUbooour of a bill 
is not bound, under any circumstances, to for- 
ward notice to the prior party on the same day, 
but may wait till the next day ; and if no post 
proceeds from the adjacent town or village on 
such next day, it then suffices if he puts a let- 
ter in the post on any following day, so that it 
be forwarded by the next practicable post; and 
it sufficed in this case, that the plaintiff had put 
the letter in the post on the Saturday ; for if he 
had done so on the Friday, it would not have 
been forwarded till the Saturday night, and it 
was immaterial whether the letter laid in the 
post-office or remained in the plaintiff’s hands 
till the Saturday. In these cases it is of great 
importance to have a fixed rule, and not to re- 
sort to nice questions of tho sufficiency in each 
particular case of a certain number of hours or 
minutes. The general rule is, that the party 
need not write on the very day that he receive s 
the notice. If there be no post on the follow- 
ing day, it makes no difference . The next 
post after the day on which he . eccivcs the no- 
tice is soon enough .” The plaintiff obtained & 
verdict. See the printed report of this case in 
Mood. & M. Cl ; see also Hawkes v. Salter, 4 
Bing. 715; 1 M & P. 750, (Chit. j. 1387). 

(wi) Ante , 471 to 475. 

(n) Darbishire r. Parker, 6 Blast, 8, 9; 2 
Smith, 195, (Chit. j. 707) ; ante , 485, note ( k ) ; 
Bancroft v. Hall, Holt, C. N. P. 476, (Chit. j. 
968); ante, 473, note(^); and see Boyd v. 
Emmerson, 4 Nev. & Man. 99; 2 Ad. & El. 
184; ante, 473, note(t). 

(o) Pearson i\ C ran Ian, 2 Smith’s Rep. 404, 
(Chit. j. 715) ; ante, 474, note (o) ; Holdern r. 
Dalton, 1 Car. & P. 181, (Chit, j 1204). 

(;;) Id. ibid, and ante, 472, note (/), 473, 
note (g); Beeching t\ Gower, Holt, C. N. P. 
315, (Chit. j. 966). 
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payment, or he will be deprived of all remedy, except against the bankers I. Of Hon- 
or their estate (a). payment, 

' ' and neces- 

iary Pro- 

When notice of a bill having been dishonoured is received on a Sunday , ceedinga 
it is to be considered as not received until the following Monday, and the thcreo °‘ 
party receiving it is not bound to open or attend to the letter giving him the Sunday » 
notice till the Monday; and although a post may go out on the latter day, he "® r l 
is not legally bound to forward notice until the following Tuesday (r). There- ing or for- 
fore, where a bill became due on * Saturday at Norwich', and was dishonour- warding 
ed, and the defendant, the drawer, lived near North Walsham, fourteen 
miles from Norwich, and the post left Norwich for North Walsham at half- Diet non. 
past nine in the morning, it was considered sufficient to put a letter into the [ *483 ] 
post-office at Norwich before the mail started on the Tuesday morning(s). 

And where the bankers of the holder of a bill received on a Sunday morn- 
ing notice of its dishonour, which they wrote to apprize the holder of on 
Monday, but put the letter into the post after twelve o’clock at noon, at 
which time the mail started, so that it did not go till the next day, it was 
holdeo, that they were not obliged to open the letter on the Sunday, nor to 
attend to it, ancf that they had all Monday to write; and that as far as they 
were concerned, there had been no improper delay (/). The same point was 
decided in a subsequent case(u). 

We have also seen, that the statute 7 & 8 Geo. 4, c. 15, precludes the Good ?*}- 
necessity for giving notice of non-payment on Good Friday, Christmas-dav, 
and Fast and Thanksgiving-days(x). And at common law, and independ- Fust and* 
ently of that statute, if a notice be received on a Good Friday or Christmas- Thanke- 
day, it is not to he considered as received until the next day, and notice j[ay^j ew . 
need not be forwarded by the party who actually received it on one of those i»b Feiti- 
days, until the third day afterwards (y). And in the spirit of toleration it has valf . & c - 


(?) Camidge r. Allenby, 6 B. & C. 373; 9 
Dowl. & Ryl. 391, (Chit. j. 1319); and Hen- 
derson p. Appleton, ante , 356, 357. 

(r) Hawkes r. Salter, 4 Bing. 715; 1 Moo. 
& P. 750, (Chit. j. 1387); Wright r. Shaw- 
cross, 2 B. & Aid. 501, n. ; Langdale r. Trim- 
mer, 15 East, 293, (Chit. j. 357); Haynes v. 
Birks, 3 B & P. 599; and see Poole v. Dicns, 
1 Scott, 600, ante , 484, n. (y). 

Haynes v. Birks, 3 B. & P. 599, (Chit. j. 
690). A bill, indorsed in blank, was de- 
ited by the holder with his bankers. It 
ame due on Saturday, and was presented 
for payment about two o'clock on that day, and 
payment being refused, the hill was noted, and 
again presented between nine and ten in the 
evening by a notary, and on Monday the bank- 
ers informed the holder that the bill was dis- 
honoured, who, on Monday, about noon, gave 
notice by the post to the indorser; and it appear- 
ing that the holder lived at Knightsbridge, and 
the indorser in Tottenham Court Road, it was 
holdeo that this notice was sufficient to entitle 
the holder to recover against the indorser; and 
Lord Alvanley, C. J. observed, that ns soon at 
a banker is informed of the non-payment of a 
bill, it becomes his business to acquaint his 
principal of that circumstance; and that if a 
bill be returned to a banker, he is bound to 
give notice to his principal that very day, if he 
•an do so by using ordinary diligence (not to 

70 


now); but that in the last-mentioned case it 
was impossible for the bankers on Saturday 
night to give notice to the phiintitf, since the 
hill wns not presented by the notary till be- 
tween nine and ten o'clock. On Sunday, of 
course, they were not bound to do so; and on 
Monday they did npprize the plaintiff of the 
non-payment: hut it did not appear at what 
time on Monday the plaintifT received the no- 
tice. The plaintiff was not bound to be at 
home the whole of the day; and supposing him 
to have returned home late on that day, he waa 
not bound to send a special messenger to the 
defendant. If he informed the defendant *>r 
the course of the post, it was sufficient. Cer- 
tainly he was bound to write by the twopenny 
ost on Monday ( not to now); and supposing 
im to have done so, the defendant would only 
receive his letter on Tuesday. It appeared 
that on Tuesday he did receive the notice. The 
court could not so nicely measure the minutes 
as to consider whether the precise time of the 
receipt corresponds with the time at which e 
letter sent by the post on Monday night would 
arrive. 

(i) Hawkes r. Salter, 4 Bing. 715. 

(O Brav v. Hadwen, 5 Maule ot 8. 63, 
(Chit. j. 957). 

(u) Wright r. ShiwcrojM, 2 B. & AI. 501. 

(x) Ante, 377, 379, 479 

(y) Tassell v. Lewis, Lord Reyns. 748, 
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been held, that a Jew 4 is not obliged to forward notice on the day of a great 
Jewish festival, during which it is unlawful for any persons of that persua- 
sion to attend to any sort of business {z). 

It is usual for the holder only to give notice to the person from # whom 
he immediately received the bill or note, especially if he is ignorant of the 
residence of the other parties, and if so, his neglect to give notice to the 
other prior indorsers, and to the drawer, cannot, on any sound principle, de- 
prive either of the indorsers of the right to proceed against the person who 
indorsed to him, and all prior parties, provided he in his turn has duly for- 
warded notice. The rule is therefore clearly settled, that each party to a 
bill or note, whether by indorsement or mere delivery , has in all cases , until 
the day after he has received notice , to give or forward notice to his prior in- 
dorser, and so on till the notice has reached the drawer (o) (1). And this 
rule is so strongly fixed, that a party receiving notice of the dishonour of a 
bill, need not give or forward notice to the party immediately before him, 
till the next post after the day on which he himself received notice, although 
he might easily have forwarded it on that day, and although there is no post 
on the day folio wing (6). The reasons on which this rule is founded, are 
the same as those applicable to the first notice of dishonour(c). Therefore, 
where a bill of exchange passed through the hands of five persons, all of 
whom lived in London or the neighbourhood, and the^bill, whenj due, being 
dishonoured, the holder gave notice on the same day to the fifth indorser, 
and he, on the next day, to the fourth, and he, on the next day, to the third, 
and he, on the next day to the second, and he, on the same day to the first, 
the court were of opinion, on a case finding these facts, that due diligence 
had been used(d), indeed, both the first and last notices were given a day 
sooner than was requisite. The usual expression, is “ each indorser has a 
day,” and this is strictly correct when all the parties live in London; but 


(Chit. j. 192); Wright v. Shaw cross, 2 Bar. 
& Aid. 501, (Chit. j. 1057, note); ante , 377, 
378; Scott v. Lifford, 9 East, 347; 1 Campb. 
246, (Chit. j. 747). 

(z) Lindo v. Unsworth, 2 Campb. 602, 
(Chit. j. 824) ; ante , 454, note (e). Per Lord 
Ellenborough: “ The law required him to give 
notice with reasonable diligence, and I think he 
did so, if he sent off the letter as soon as he 
could after the determination of the festival, 
during which he was absolutely forbid to attend 
to secular affairs The law-merchant respects 
the religion of different people. For this reason 
we are not obliged to give notice of the dis- 


honour of a bill on our 8unday. M 

(a) Darbishire v. Parker, 6 East, 3; 2 Smith, 
195, (Chit. j. 707); ante , 485, note ( k)\ Smith 
v. Mullett, 2 Campb. 208, (Chit. j. 775); pott 9 
490, note (o); Jameson v. Swinton, 2 Campb. 
374, (Chit. j. 782) ; 2 Taunt 224, S. C.; post , 
495, note (is) ; Bayl. 6th ed. 268. 

(b) Geill t>. Jeremy, Mood. & M. 61, (Chit, 
j. 1335); ante , 486, note(Z). 

(c) Ante % 483, et seq. 

( d ) Hilton t\ Shepherd, ? 6 East, 14, (Chit. j. 
710); Smith r. Mullett, 2 Campb. 208, (Chit, 
j. 775); and see Jameson r. Swinton, 2 Campb. 
374; 2 Taunt. 224, (Chit. j. 782). 


(1) Brown et al. v. Ferguson, 4 Leigh’s Rep. 37. But the over diligence of one party to a 
bill, shall not supply the under diligence of others; end though the drawer or indorser sought to 
be charged, in fact receive notice as early as he would have been regularly entitled to it, yet the 
holder, m order to charge him is bound to show due diligence in each and every party through 
whose hands the bill has passed, the onus probandi , in such case, lying on the plaintiff to prove 
due diligence, not on the defendant, to prove negligence. Ib. 

Where all the parties reside in the same town this is a reasonable usage; but the holder of 
a note or bill who depositee it in a bank for collection is not entitled to regard the bank as holder, 
and to claim an additional day to give notice to the indorser, or drawer, except where it is the 
usage of the bank to give notice to the holder alone. Where it is the usage of the bank to give 
notice to all the indorsers, &c., the bank cannot be regarded otherwise than as the mere agent of 
the holder throughout; and the latter is bound to give notice, at farthest, on the last day of grace. 
Johnson v. Harth, 1 Bai. 482. ^ 
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CHAP. X.] AND NECESSARY PROCEEDINGS THEREON. 489 

where they reside in different parts of the country, then, according to the L Of Non- 
course of the post, frequently several days may intervene between each. 

•try Pro- 

A banker , and perhaps other agents, holding or transferring a bill, note, ceeding* 
or check, to obtain payment, when not acting as a mere servant, is consid- ereo11, 
ered, as respects this rule, as a distinct holder or party to the instrument, 
and be is also allowed a day to give notice to his customer or employer as Agent, 
if he had himself been a holder in his own right(e) . *Tbis has been frequent- when coo- 
ly decided as to town bankers(/), and extends to country bankers(^), and 
to bankers acting as agents for other bankers abroad, who themselves were HoJder 
agents, and vice vend{h ) ; but in such case the agency must not, it seems, be within that 
unnecessarily exercised by returning the bill back again to the first holder - 

for him to give notice, when the party residing abroad happens to bejn Eng- L J 

land, and could himself have given direct notice to the prior indorser without 
the second intervention of the London banker (i). The rule also extends as 
well to bills and notes as to checks deposited iu the hands of a banker to re- 
ceive payment, instead of the party himself receiving payment, although in 
consequence of such deposit the notice of dishonour is postponed a day(&). 

Therefore in these cases, when a bill, uote, or check, in the hands of a bank- 
er on behalf of his customer, falls due on a Saturday, he need not give no- 
tice of the dishonour to his customer till the Monday following, nor the lat- 
ter till the Tuesday (I). And where a difficulty had arisen in finding out the 
residence of an indorser, and an attorney was employed to find him out, and 
he at length ascertained it, the court held, that with reference to this rule, be 
might take the next day to inform and consult with his client, the holder, 
and that it sufficed to forward notice to the discovered indorser on the third 
day(m). 

In the succession of notices between the holder and the drawer of a bill, Conae- 
or first indorser of a note, where there are several intervening parties, * 
whether by indorsement or transfer by mere delivery, as each party thus has ing iL V " 

lost 


* 

$ 


\V! 


- IT 


I 




r* 


y 

ti 

V 


(e) Haynes v. Birks, 3 Boa. & Pol. 699, 
(Chit. j. 690); 8cott v. Lifford, 9 East, 347; 1 
Campb. 246, (Chit j. 747); Langdale r. Trim- 
mer, 16 East, 291 , (Chit j. 857 ) ; Bray r. Had- 
wen, 5 M. & Sel. 68, (Chit j. 957); Daly r. 
Blatter, 4Car. & P. 200, (Chit j. 1487); Rob- 
•on v . Bennett, 2 Taont. 388, (Chit. j. 794); 
Firth r. Throah, 8 Bar. & C. 387; 2 M. & Ry. 
369; Dana. & L. 151, (Chit j. 1399). 

Robaon v. Bennett, 2 Taunt. 398, it was held, 
that a person receiving a check on a banker is 
eqaally authorised in lodging it with his own 
banker to obtain payment, as he would be in 
paying it away in the course of trade, although, 
m consequence thereof, the notice of dishonour 
is postponed a day, one day being allowed for 
notice from the payee to the drawer, after the 
day on which notice is given by the bankers to 
the payee, and the bankers are to be considered 
as distinct holders. 

Scott r. Lifford, 9 East, 847; 1 Campb. 249, 
(Chit. j. 747), where the indorsee of a bill of 
exchange lodged it with his bankers, who pre- 
sented it for payment on the fourth, when it was 
dishonoured, and on the fifth they returned it te 
the indorsee, who gave notice oi the dishonour 
on the sixth by the twopenny post; it was held 
that auch notice was reasonable. And Lord El- 


lenboroogh, C. J. said, «« I cannot say that the 
holder, on the return of the bill dishonoured to 
him, is bound omittit omnibut aliit negoiiisto 
post off immediately with notice; if reasonable 
diligence has been nsed it is sufficient*' 

(/) Langdale r. Trimmer, 16 East, 291, 
(Chit j. 857); Haynes v. Birks, 3 Bos. & Pal. 
699, (Chit. j. 690); Scott r. Lifford, 9 East, 
347; 1 Campb. 249, (Chit i. 747). 

(?) Bray v. Hadwen, 5 Maul© & 8. 68, (Ch. 
j. 957); an/e, 496, note (A’). 

(A) Daly v. Blatter, 4 Car. & P. 200, (Chit 
j. 1487); but a case was reserved. 

(t) Id. ibid. 

( k ) Robson v. Bennett, 2 Taunt. 388, (Chit 
j. 794); ante, 489, note (e). 

(/) See the cases, an/e, 482, et seq.; Poole 
r. Dicas, 1 Scott, 600; an/e, 484, note(y). 
Note, Lord Alvanley in Haynes v. Birks, 3 Bos. 
& Pul. 699, (Chit j. 690); ante, 498,note(r), 
said, ** It is the duty of bankers to give notice 
on the same day to their customer when they 
can.'* But it is now quite out of the course of 
business to do so, unless the customer calls and 
inquires on the day when the bill falls due. 

(m) Firth v. Thrush, 8 B. & C. 387; 2 M. 
& Ry. 369; Dans. & LI. 151, (Chit. j. 1398). 
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a day, and by the course of the post sometimes more time is occupied, sev- 
eral days may be and frequently are legally occupied without laches, and 
this even where all or many of the respective parties may reside in the same 
town, and some of them even in the same street(n). But if any one party 
miss a day in duly giving or forwarding notice, without legal excuse, a link in 
thtf chain of regular notice is broken, and all the prior parties are primd 
facie discharged from liability to be sued (0); nor can any party who has 
been discharged by # such laches safely pay, for he has no right to waive the 
objection and pay in his own wrong, and thereby charge prior parties(p). 
And where there have been several indorsers or transferrers by mere de- 
livery, it is not enough that the drawer or indorsers have received notice in 


(n) Smith v. Mullett, 2 Campb. 208; Scott 
v. Lifford, 9 Ea*t, 347; 1 Campb. 249, (Chit. j. 
747). 

( 0 ) Smith v. Mullett, 2 Campb. 20S, 374; 
Marsh v. Maxwell, id. 210, (Chit, j 776); 
Turner t. Leach, 4 Bar. & Aid 451, (Chit. j. 
1108). 

Smith r. Mullett, 2 Campb 200, 374, (Chit, 
j. 776), which was an action by the fourth 
against the first indorsee, all the parties to 
which resided in London; it appeared that the 
plaintiff* received notice of the dishonour of the 
bill from his indorsee on the 20th of the month, 
and gave notice to his immediate indorser, 
by a letter put into the twopenny post-office, 
on the evening of the 21st, but so late that it 
1 cat not delivered out till the morning of the 
22 d; it was held, that by this neglect the plain- 
tiff had discharged all the prior indorsers, al- 
though in the course of the 22d, notice of the 
dishonour was given both to the second indorsee 
and to the defendants. And Lord Ellenborough 
in this case said, “ It is of great importance that 
there should be an established rule upon this 
subject; and I think that there can be none 
more convenient than that, where the parties 
reside in London, each party shall have a day 
to give notice. I have before said the holder 
of a bill of exchange is not, omissis omnibus 
allis negotis , to devote himself to give notice 
of its dishonour. It is enough if this be done 
with reasonable expedition. If you limit a man 
to the fractional p irt of u day, it will come to a 
question how swiftly the notice can be convey- 
ed. A man and a horse must be employed, 
and you will have a race against time. But 
here a day has been lost. The plaintiff had 
notice himself on Monday, and does not give 
notice to his indorsor till Wednesday. If a 
party has an entire duy, ho must send off his 
fetter convey iug the notice within post-time of 
that day. The plaintiff' only wrote the letter to 


Aylett on the Tuesday ; it might as well have 
continued in his writing-desk on the Tuesday 
night as lie at the post-office. He has clearly 
been guilty of laches, by which the defendant 
is discharged(l ).” 

In Marsh r. Maxwell, 2 Campb. 210, (Chit 
j. 776), Lord Ellenborough ruled, that upon the 
dishonour of a hill, it is not enough that the 
drawer or indorser receives notice in as many 
days as there are subsequent indorsers, unless 
it is shewn that each indorsee gave notice with- 
in a day after receiving it; and that if any one 
has been beyond the duy, the drawer and prior 
indorsers are discharged. 

Turner v. Leach, 4 Barn. & Aid. 451, (Chit, 
j. 1108). The plaintiff was the eleventh in- 
dorser of a bill, the defendant the eighth. The 
plaintiff had indorsed to Bennett, Bennett to 
Fletcher, Fletcher to Hordern, and Hordern to 
Sansorn The bill was dishonoured on Satur- 
day, the 30th of August, and on Monday, 1st 
of September, Sansom gave notice to Hordern. 
This reached Hordern the 2d, on which day 
he gave notice to Fletcher. Fletcher gave no- 
tice to Bennett on the 8d, which reached Ben- 
nett on the 4th, but Bennett did nothing till the 
8th, when he gave notice to the plaintiff, who 
paid the bill. It was argued, that if notice had 
been given to each successive indorser in 
the regular course, the defendant would not 
have received it at an earlier period; but the 
court held, that the plaintiff had been discharged 
by the laches of Bennett, and that he could not, 
by paying the bill, place the prior indorsers in 
a worse situation than that in which they would 
otherwise have been. 

(p) Turner r. Leach, 4 Bar. & Aid. 451, 
supra. The same law prevails in France; 1 
Pardess. 455. What not a payment in party’s 
own wrong; Huntley v. Sanderson, 1 C. Sc M. 
467; 3 Tyr. 469, S. C.; ante, 381, n. (z). 


(i) It is a settled rule that notice is necessary from the last indorser to every prior indorser, 
whom he means to charge, immediately after he himself receives notice of the dishonor. Morgan 
v . Woodworth, 3 John. Ca. 89. And generally, notice of non-payment of a bill, most be given 
by an indorser to tho indorser next before him, by the next post, after he himself has received 
notice of the dishonor ; but this rule is not inflexible It is understood to mean the next conve- 
nient and practicable post. Leiber r. Goodrich, 5 Cowen, 186. And it is said that the last in- 
dorser ought in such case immediately to take up the note, and become himself the real bolder. 
Ibid. And see Morgan r. Van Ingen, 2 John. Rep. 204. And notice to an indorser before a 
demand on the maker is a nulity. Griffin r. Goff, 12 John. Rep. 423. 

The flrst indorser in point of time is not of course first responsible. Chalmers et al e. M*Mur- 
do, 5 Munf. 252. 
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as many days as there were subsequent indorsees, unless it appear that each l. Of Ntn- 
indorsee gave or duly forwarded notice to his immediate indorser (or trans- 
ferrer by delivery) in due time after he has received notice, for if any one 
has delayed beyond his day, the drawer and prior indorsers are discbarg- ceedings 
ed(9); and it is no answer that if notice had been given to each successive &*****• 
indorser in the regular course, the defendant would not have received it at 
an earlier period; for if any one or more of the indorsers give notice more 
expeditiously than he need have done, all the prior parties are entitled to 
the benefit thereof, and neither is entitled on that account to excuse his own 
delay, or occupy more than the day allowed to hiin(r). So if there are 
several indorsers of a bill, and the last indorsee and holder resorts, in the 
first instance, to the first of such indorsers, he is not entitled to as many days 
as there are indorsers to give notice of the dishonour to him, but must give 
it in the same time as he would have been obliged to have done if he had re- 
sorted at first to his own immediate indorser(*). 


1 However, a notice from any party 


(q) Per Lord Ellenborough in Marsh v. 
Maxwell, 2 Curnpb. 210, (Chit. j. 776); Tur- 
ner v. Leach, 4 B. & Aid 451, supra; Dobree 
v. Eastwood, 3 Car. & P. 250; infra , n. (s); 
Bay!. 6tb ed. 275. 

(r) Id ibid. 

(«) Dobree v. Eastwood, 3 Car. & P. 250, 
(Chit. j. 1370). Assumpsit on a bill of ex- 
change for 100/., drawn by the defendant and 
indorsed by him to Lawford, by Lawford to 
Pope, by Pope to Parker, and by Parker to the 
plaintiff. According to the evidence at the tri- 
al, it appeared thut the bill became due and 
was dishonoured on the 27th October, 1826. 
A witness proved, that on the 28th, which was 
a Saturday, he put, on the part of the plaintiffs, 
a notice of the dishonour into the twopenny post, 
in Berner's Street, Oxford Street, directed to 
the defendant at Belvidere Wharf, on the Lam- 
beth side of Westminster Bridge. He staled 
that he put it in the post about f\ re or six 
o'clock in the evening. One of the post-marks 
on the letter was of tho date of the 30tb. 

Wilde, Serjeant, for the defendant, contend- 
ed that the notice was not sufficient; it ought 
to have been so given as to reach the party to 
whom it was addressed on the 28th, and the 
post-mark of the 30th shews that it was not 
delivered till that day. The principle is this, 
that a party in a cose like the present, where 
the residence of the drawer is so near, may ei- 
ther send a special messenger or use the two- 
penny post; but if he chooses to use the post 
instead of the special messenger, ho must take 
care so to use it that the party to whom ho is 
sending may not be delayed by it. He cited 
Smith v. Mullett, 2Campb. 208, (Chit. j. 775); 
and Lawson and another r. Sherwood, 1 Stark. 
»14, (Chit j. 959). 

Burrough, J. — “ Supposing the letter to have 
been put into the post on the 28th, early enough 
to be delivered on that day in the ordinary 
course of business, but from some delay in the 
office it was not delivered till the 30th. I ap- 
prehend that the fault of the post-office is not 


to prejudice the plaintiff 
Wilde, 8erjeant. — 44 It 


is to be presumed 


to a bill, though not from the plaintiff, 

Time from 
any Party 

that the post-office docs its duty regularly as a to the In- 
public office, and it is upon this supposition that strument 
the sending a letter by the post is evidence of suffices, 
notice at aTl. ’’ i *492 1 

E. Lawes, Serjeant, and Curwood, for the L J 

plaintiff: — 44 The notice was clearly in time on 
the 30th. The defendant was fourth indorsee, 
reckoning from the plaintiff, the holder. He 
was entitled to time for inquiring as to the res- 
idence of a person who was not his immediate 
indorsee. 1 * They cited Scott 1 ?. Lifford, I 

Cuinpb. 246; 9 East, 347, (Chit. j. 747). 

Wilde, Serjeant. — 44 The case of Scott v . 

Lifford is mentioned in the case I cited, and 
ruled not to apply.” 

The witness waa then called up again, and 
said that he put the letter into the post before 
five o'clock. Burrough, J. — ” I will leave it 
to the jury to say whether the letter was put iu 
early enough to reach the defendant on the 
28th.” 

Burrough, J. — 44 The holder of a bill may, 
when it has been dishonoured, either resort to 
his immediate indorser, and then he must give 
him notice within the proper time, or he may 
resort to the drawer, and then he must give 
him notice within the same time. It is not that 
the holder of the bill has as many days as there 
are indorsers , but that each indorser has his 
own day. If the letter was put into the post- 
office at such an hour on the 28th as that it 
could be delivered in the course of that day, 
then the notice will be sufficient, otherwise it 
will not.” 

His lordship then left the question to the ju- 
ry, who stated it as their opinion, that if the 
; letter was put in on the 28th, it was not put in 
in time to reach the defendant that night, and 
found their verdict for defendant. In Marsh v. 

) Maxwell, mentioned in a note in page 210 of 2 
1 Campb. Lord Ellenborough held, that upon 
the dishonour of a bill, it is not enough that the 
1 drawer or indorser receives notice m as many 
> days ss there sre subsequent indorsees, unless 
l it is shown that each indorsee gave notice with- 
in a day after receiving it. 
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will, if received in due time, without a day having been lost by any ont in 
the due succession of the several notices, enure to the benefit of the hold- 
er and of plaintiff, though he have not himself given the defendant any no- 
tice^). 

We have seen what circumstances, such as the want of effects , will excuse 
the total omission to give notice of non-payment(u). A delay in giving the 
notice within the time usually required, may also be excused by some cir- 
cumstances, such as the hindrance of superior force (x), sudden illness of the 
holder(y), the not going out of a post till the third day after the dishonour(z), 
a delay or irregularity in the post-office (a), or other circumstances(6), some 
of which have been already noticed (c). But the circumstances of a party 
having lost or been robbed of a bill does not, we have seen, dispense with 
the necessity for regularly demanding payment, and giving due notice of the 
non-payment(cf). We have also seen, that the holder will be excused in the 
delay of giving notice in the usual time, by the day on which he should reg- 
ularly have given notice being a day on which he is strictly forbidden by his 
religion to attend to any secular affiiirs(e), or by the absconding of the draw- 
er or indorser (/). 

If the residence of the party to whom the notice ought to be given be 
dence*&c. not known to the holder, he must nevertheless not remain in a state of passive 
and contented ignorance, but must use due diligence to discover his resi- 
[ # 493 ] dence(g), and if he do, then the indorser remains liable, ^though a month 
or more may have elapsed before actual notice be given; and if he, before 
the bill becomes due, apply to one of the parties to ascertain the residence 
of the indorser, and he decline giving him any information, the holder need 
not, after the bill becomes due, renew his inquiries of that party (A); but in 
general the holder should not only immediately apply to all the parties to 
the bill for information, but also make inquiries and send notice to the place 
where it may reasonably be supposed the party resides, and if he has em- 
ployed an attorney, who at length discovers the residence, we have seen 
that it will suffice if the attorney on the next day consults with his client, and 
the latter, on the third day, forwards the notice to the discovered indorser, 
though, in general, notice ought to be given on the next day(t). And a 
letter from the holder, giving notice of the dishonour, containing this passage, 
“ I did not know where, till within these few days , you were to be found,” 
is not to be taken as proving that the notice was not given on the next day 
after the residence of the party was discovered (A). Where the traveller of 

a tradesman received in the course of business a promissory note, which was 
delivered to him for the use of his principal, without indorsing it, and the 
note having been returned to the principal dishonoured, and the latter, not 
knowing the address of the next preceding indorser, wrote to his traveller, 


I. Of Non- 
payment, 
and neces- 
sary Pro- 
ceedings 
thereon. 

What ex- 
cuses De- 
lay in giv- 
ing imme- 
diate No- 
tice. 


Ignorance 


(0 Post , 493 to 496, By whom notice must 
be given; Bray v. Hadwen, 5 Maule & S. 68, 
(Chit. j. 967); ante , 486, note (/). 

(u) Ante , 436 to 448. 

(x) 1 Pardess. 461. 
iy) Ante , 462, note (o). 

(z) Geill v. Jeremy, Mood. & M. 61, (Chit 
j. 1336); ante, 486, note(/). 

(a) Dobree v. Eastwood, 3 Car. & P. 250, 
(Chit. j. 1370); ante , 491, note(«). 

(b) Poth. pi. 144. 

(c) Ante , 462 to 454. 

(d) Ante, 455. 


(e) Ante, 454. 

( f ) Sturges v. Derrick, Wightw. 76, (Chit 
j 800). 

( g ) Per Lord Ellenborough in Bateman r. 
Joseph, 2 Campb. 461; 12 East, 433, (Chit j. 
801); 'ante, 478, note (/). 

(k) Per Bayley, J. in Firth t>. Thrush, 8 B. 
& Cress. 387, 398; 2 M. & Ry. 359; Dans. 
& L. 151, (Chit j. 1398). 

(t) Id. ibid.; ante, 490, note (m). 

(k) Kerby v . England, 2 Car. & P. 300, 
(Chit j. 1303). 
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who was then absent from home, to inquire respecting it, it was held, L Of Non- 
that such principal was not guilty of laches, although it was urged that the 
traveller ought to have stated the residence when he remitted the notes, and ™ ry 
though several days elapsed before he received an answer, and thereupon be eeedings 
gave notice to the next party, as he had used due diligence in ascertaining th «reoo. 
the address (/). 

So if the indorser has himself occasioned or assented to the delay, he 
may be precluded from complaining of the absence of the earlier notice, as 
in the case before noticed of a transfer upon or after the day of payment, 
rendering it impracticable to present or give notice in the ordinary time; but 
this estoppel is confined to that particular indorser, and will not preclude 
prior indorsers from availing themselves of the irregularity (m). 


We have seen, that the notoriety of the insolvency of the drawee, as in the flthljr, By 
case of bankruptcy, constitutes no excuse for the neglect of the holder to 
give notice of non-acceptance and non-payment to the drawer and in- gj Te n. 
dorsers(n); and it appears to have been considered, that such notice must 
come from the holder (o), and that it will not suffice if it come *from any t *494 ] 
other party, because notice is required, not merely that the parties may im- 
mediately call on those who are liable to them for an indemnity, but it must 
import that the holder intends to stand on his legal rights, and to resort to 
them for payment(p); and therefore, where the drawer having notice before 
the bill was due, that the acceptor had failed, gave another person money to 
pay the bill, and the holder neglected to give notice of the dishonour, it was 
holder) that the drawer was discharged (q). And in a subsequent case it was 
held, that notice of the dishonour of a bill of exchange must be given to the 
drawer and indorsers by the holder himself, or some person authorised by 
him, or at leastnot by a mere stranger(r) ( 1) . We have seen, that a valid pro- 


(/) Baldwin v. Richardson and another, 1 B. 
&C. 245; 2 Dowl. & Ry 285, (Chit j. 1169). 

(») Ante , 389; 1 Pardess. 451. 

(n) Ante , 449; Esdailer. Sowerby, 11 East, 
117, (Chit i. 767). 

(o) Tindal v. Brown, 1 T. R. 170, (Chit j. 
431); Ex parte Barclay, 7 Ves. 597, 598, 
(Chit j. 656); Staples r. Okines, 1 Esp. Rep. 
333, (Chit. j. 544); ante , 444, note (o); Kya, 
125; hot see poet, 494. 

Tindal r. Brown, 1 T. R. 167, 186, (Chit 
j. 431). Per Ashnrst, J. — “Notice means 
something more than knowledge, because it is 
competent to the holder to give credit to the 
maker. It is not enough to say that the maker 
of a note does not intend to pay, but that the 
holder does not intend to give credit to such 
maker; the party ought to know whether the 
bolder intends to give credit to the maker, or to 
resort to him. ,, Per Buller, J. — “ The notice 
ought to purport that the holder looks to the 
party for payment, and a notice from another 
person cannot be sufficient, it must come from 
the holder.** 

Ex parte Barclay, 7 Ves. 597, (Chit. j. 
656). Barclay was indorsee and holder of two 
bills drawn by Kemp upon Denrlow, and in- 
dorsed by Clay to Barclay. These bills were 
dishonoured, of which Clay gave notice to 


Kemp, and on petition by Barclay to be allow- 
ed to prove these bills under a commission of 
bankrupt issued against Kemp, one question 
was, whether this notice from Clay, and no t 
from Barclay, the holder, was sufficient And 1 
Lord Eldon, after referring to Tindal v. Brown, 
held that the notice ought to have come from 
the holder, and dismissed the petition. And 
he said, “ The settled doctrine is, according to 
the language of Mr. Justice Buller in Tindal r. 
Brown, and there is great reason in it, for the 
ground of discharging the drawee is, that the 
holder gives credit to some persons liable as 
between him and the drawee. Notice from 
any other person that the bill is not paid, is not 
notice that the holder does not give credit to a 
third person. The doctrine has been acted up- 
on very often since.** In Selw. N. P. 9th edit. 
332, it is observed, that in this case the atten- 
tion of the court was not directed to Lord Ken- 
yon’s opinion in Shaw v. Croft, infra note (u). 
But see in/ra, note (u). 

( p ) Id . ibid. 

(q) Nicholson r. Gouthit, 2 Hen. Bla. 612, 
(Chit. j. 556); ante , 441, note («); Whitfield 
t\ Savage, 2 B. & Pul. 277, fChit j. 680); 
and see Esdaile r. Sowerby, 11 East, 114, 117, 
(Chit. j. 767). 

(r) Stewart r. Kennett, 2 Campb. 177, (Ch. 


(1) The bolder of a promissory note, who receives and indorses it for the sake of collection 
only, although a mere agent, is to be considered as the real holder, for the purpose of receiving 
and transmitting notices. Ogden et al . v. Dobbin & Evans, 2 Hall's Rep. 112. 
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OF NON-PAYMENT 


[PAHT I. 


I. Of Nod- test for non-acceptance - and notice thereof, may be made and given by any 
payment, holder, whether legally so or not; but it is said, that a valid protest for non - 
aary Pro^*" payment can only be made by a lawful holder entitled to demand and receive 
ceedinga payment (a). Where the drawee having effects of the drawer in his hands, 
thereon, represented to the drawer at the time the bill was drawn, that he should not 
be able to provide for it, and the drawer thereby understood that he should 
have to provide for it, this nevertheless was considered not to excuse the 
want of notice of non-payment from the holder(t). 


Notice However, according to the more recent decisions, it is not absolutely ne- 
from any cessary that the notice should come from the person who holds the bill when 
the BUI* or ^ as ^ een dishonoured, and it suffices if it be given after the bill was dis- 
Note soft- honoured, by any person who is a party to the bill , or who would, on the 
cient. same being returned to him, and after paying it be entitled to require reim- 
bursement, and such notice will, in general, enure to the benefit of all the an- 
tecedent parlies, and render a further notice from any of those parties un- 
necessary, because it makes no difference who gives the information, since 
the object of the notice is, that the parties may have recourse to the accep- 
[*495] tor(u) ; if it were otherwise, *the holder might secure his own right against 


j. 772). The notice of non-payment had been 
given by Cutler, who had been employed by 
the original parties to the bill to get it discount- 
ed, but it did not appear that he had any au- 
thority or direction from any party to the bill 
to give notice of the dishonour. Per Lord El- 
lenborough. — “ If you could make Cutler the 
agent of the holder of the bill, the notice would 
be sufficient; but in reality he wa9 a mere 
stranger. The bill, when dishonoured, lay at 
the bankers of Abbott, with whom Culler had 
no sort of connection. But the notice must 
come from the person who can give the drawer 
or indorsee his immediate remedy upon the bill, 
otherwise it is merely an historical fact. In 
this case Cutler was not possessed of the bill, 
and had no controul over it. The defendant, 
therefore, is not proved to have had any lejpil 
notice of the dishonour of the bill, and is dis- 
charged from the liability he contracted by in- 
dorsing it. ’ ’ Plaintiff nonsuited. 

( s ) 1 Pariess. 443, 444; ante , 456. 

(0 Staples V. Okines, 1 Esp. Rep 332, (Ch. 
i 544). 

(u) Bayl. 5th ed. 254, Kyd, 126; Selw. 
9th edit. 332; Shaw v. Croft, MS.; Jameson 
r. Swinton, 2 Campb. 373; 2 Taunt. 224, 
(Chit j. 782); Wilson r. Swabey, l Stark. 
Rep. 34, (Chit. j. 934); Newen r. Gill, 8 C. 
& P. 367; Chapman v. Keane, 3 Ad. & Ell. 
193, posi t 495, note(z). 

Shaw r. Croft, cor. Lord Kenyon, Sittings af- 
ter Trin. Term, 1798, MS. ; and see Selw. N. P. 
9th ed. 332. Assumpsit by the holder of a 
bill against the drawer. Defence; no regular 
notice of dishonour; but it being proved that a 
messago had been left at the drawer's house by 
the acceptor , stating that the bill had been dis- 
honoured, Lord Kenyon said, “ that it made 
no difference who apprised the drawer, since 
the object of the notice wag, that the drawer 
might have recourse to tho acceptor.” 

Jameson t?. Swinton, 2 Campb. 373; 2 
Taunt. 224, (Chit. j. 782). Action by tho 
second indorsee of & bill of exchange drawn 


by the defendant, payable to his own order, and 
indorsed by him to G. Elsom. The bill became 
due on Saturday the 8th of July, when it wa* 
in the hands of the plaintiff's bankers. On 
Monday, the 10th, they returned it dishonour- 
ed to the plaintiffs, who, in ihe evening of that 
day, gave notice of the dishonour to Elsom, 
their indorser. Elsom, between eight and nine 
o'clock in the evening of the following day, 
gave a like notice to the defendant. The 
plaintiffs and Elsom resided in London, the 
defendant at Islington. For the defendant, it 
was insisted that the plaintiffs were bound to 
give notice tkemselces to the drawer, and all 
the indorsers against whom they meant to have 
any remedy. They could not avail themselvea 
of a notice given by a third person. Per Law- 
rence, J. — “ I do not remember to have heard 
the first point made before, but I am of opinion 
that the drawer or indorser is liable to all sub- 
sequent indorsees, if he had due notice of the 
dishonour of the bill from any person who is a 
party to it. Such a notice must serve all tho 
purposes for which the giving of notice is re- 
quired. The drawer or indorser is authorita- 
tively informed that the hill is dishonoured; he 
is enabled to take it up if he pleases, and he 
may immediately proceed against the acceptor or 
prior indorser, and it does seem to me that the 
defendant in this case had doe notice of tho 
dishonour of the bill from Elsom. This is al- 
lowing only one day to eich party , which , 
when the parties all reside in the same town, 
seems notv to be the established rule .” Verdict 
for the plaintiff 

Wilson r. Swabey, 1 Stark. Rep. 31, (Chit, 
j. 934). Assumpsit by the indorsee against the 
drawer of a bill of exchange. The bill became 
due on Thursday, the 2d of March; notice of 
the dishonour was communicated to Lewis, an 
indorser, on the Friday, and by him to the de- 
fendant on the Saturday. For the defendant, 
it was objected, that the notice had not been 
given by the party who sued upon the bill, hut 
Lord Ellenborough said, “ That notice from any 
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his immediate indorser by regular notice, while the latter, aod every other 1. Of N<u>- 
party to the bill, would be deprived of all remedy against prior indorsers and 
the drawer, unless each of those parties should id succession take up the bill nr y ]* l0- 
immediately on receiving uotice of dishonour, a supposition which cannot ceedings 
reasonably be made(ar). And therefore it has been held, that if the drawer lhereon * 
or indorser of a bill of exchange receive due notice of its dishonour from any sthly, Up 
penon who is a party to it, he is directly liable upon it to a subsequent in- 
dorser, from whom he had no notice of the dishonour (y). So, an indorsee, 
who has indorsed over, and is not the holder at the time of maturity and dis- 
honour, may give notice at such time to an earlier party, and afterwards tak- 
ing up the bill and suing such party may avail himself of such notice (*). 

And it has been decided, in an action, by the indorsee against the drawer, 
that it is sufficient if the drawer had notice of the dishonour even from the 
acceptor(a). And where a party to a bill gave notice of dishonour in # the [ # 496 ] 
name of an indorsee, without any authority from him, to an indorser, it was 
held that this was a sufficient noticc(6). It is, however, advisable for each 
parly, immediately upon receipt of notice, to give a fresh notice to each of 
the parties who would thereupon be liable over to him, and against whom ho 
must prove notice(c)(l). As already observed, the notice should be given 
by some agent or servant who will be competent to prove it, and not by the 
holder in person, in the absence of a competent witness(2). Where tho 


penon who was n party to tho bill w«§ suf- 
ficient.” Verdict for tho plaintiff. 

(x) Per curiam , in Keane v. Chapman, 3 
Ad. & El. 193, infra t note ( 2 ). 

(y) Jameson r. Swinton, 2 Campb. 273; 2 
Tanot 224, (Chit. j. 782); Wilson v. Swabey, 
1 Stark. Rep. 34; tupra , note (n). 

(*) Chapman r. Keane, 8 Ad. & Ell 193; 
4 Nev. & Man. 607; 1 Har. & Wol. 165, 8. 
C., expressly overruling Tindal r. Drown, 1 
T. R. 167; 2 T. R. 186, as to this point. 

In an action by the indorsee against the 
drawer of a bill of exchange, the declaration 
stated the dishonour of tho bill ( in the usual 
form), 44 of which the defendant then had no- 
tice.” Plea, that the defendant 41 had not no- 
tice from the plaintiff' of the non-pnyment of 
the said bill of exchange.” It was proved that 
the indorsee received notice of the dishonour 
from the plaintiff, and Chat the ioeforser’s clerk, 
and not the plaintiff, gave notice to the defend- 
gnt{ this was held sufficient; Neweu v. Gill, S 
Car. & P. 367. 

(a) Rosher v. Kieran, 4 Campb. 87, (Chit, 
j. 919). This was an action by the plaintiff*, 
as indorsees, against the defendant as drawer of 
a bill of exchange for 1000/., dated Dundalk, 


28th of February, 1914, payable to the order 
of the drawer at ninety days aAer date, and 
accepted by Thomas Kowcroft, at Smith’s, 
Payne, and Smith's, bankers, in London. The 
question was, whether the defendant bad re- 
ceived due notice of the dishonour of tho hill. 
The bill became due on the 30|h of May, when 
it was presented for payment and dishonoured. 
O/i the same day the acceptor wrote a letter to 
the drawer , stating that lie had not been able to 
pay it, and that it was then in the hafids of the 
plaintiffs. Ix>rd Kl Jen boro ugh held this notice 
from the acceptor sufficient, and the plaintiffs 
had a verdict And see Stewart r. Kenncft, 2 
Campb. 177, (Chit. j. 772); Shaw r. Croft, 
ante , 434, note (u). In Bnyl. 5th ed. 254, it 
is thus observed upon tho case of Rosher r. 
Kieran, 44 hut that might, perhaps, bsve been 
on the ground that the acceptor wrote for the 
plaintiff, and as his agent .” In America it has 
been held, that notice to the drawer from it 
drawee, who refuses acceptance , is not suffi- 
cient; Stanton v. Blossom, 12 Mass. 116; Bay I. 
163, Amer. edit. 

(6) Rogcrson v. Hare, 1 Jurist, 71. 

(c) Bayl. 6th edit. 255, 256; Kyd, !26. 


(1) ^ In Peyronx e. Dubertrand, 11 Curry's Louis. 32, held necessary . ^ 

(2) If an indorser receive notice of the dishonor of a hill or note, he must immediately take 
it op and give notice to all the antecedent parties, whom he means to charve othercia* 

not be holden. Morgan r. Woodworth, 8 John Cns. 89. * «>«y will 

A bill was drawn by the defendant, at New Orleans, on Philadelphia, in favor of tho plaint'/T 
and was by him indorsed, in full, to a third person, and regularly protested for non acceptance* 
sod non-payment; but no notice of the dishonor of the bill wot proved to have been given to th * 
drawer. The indorsement being in full, cannot he stricken out at the time of trial; the want of 
notice destroys the plaintiffs r^bt to recover from the defendant. Craig r. Brown, 1 Peters* 
Rep. 171. 

In an action against the first indorser of a note hr a subsequent indorser, it j* sufficient if it 
appear that notice of non-payment was given to the defendant by the holder , end the right of * 
tion of the plaintiff is not affected by a delay for more (ban a yeer to take vp the note and brfw 
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DP NON-PAYMENT, 


[PART 1. 


I. Of Non- 
payment, 
and Neces- 
sary Pro- 
ceedings 
thereon. 

6thly, To 
whom No- 
tice most 
be given. 


holder became bankrupt it is the duty of the official assignee to give notice 
of dishonour (d). 

The notice of non-payment, when necessary, must be given to all tht par- 
ties to whom the holder of the bill means to resort for payment, and though 
proof that the drawer had no effects in the hands of the acceptor will be an 
excuse for want of notice with respect to him, it will not have that operation 
with respect to any of the indorsers; for they have nothing to do with the 
accounts between the drawer and the drawee(c); and an indorser is entitled 
to notice, although the drawer and acceptor were 6ctitious(/) ; and though 
if the drawer and drawee be the same person, no notice of non-acceptance 
need be given to the former (g), it would be otherwise as regards an indors- 
er. If the party entitled to notice be a bankrupt , notice should be given to 
him before the choice of assignees, and after such choice, to them(/i); and 
if notice has been given to to the bankrupt, before the choice t>f assignees, it 
is not necessary to give another notice to the assignees when they have been 
chosen, the former sufficing, because the bankrupt represents his estate till 
assignees have been chosen (i); but if the bankrupt ha£ absconded, and a 
messenger be in possession, notice should be given to him and to the peti- 
tioning creditor; and if assignees have been appointed, then to them, or the 
parties will be discharged, and the bill not proveable under the commission (fc). 

[ *497 ] If the party be dead , notice should be given *to his executor or administra- 
tor^), and it is expedient, though not in general absolutely necessary, to give 


(J) See Role of the Court of Review , dated 
February 15th, 1832, to this effect; post. Ap- 
pendix. 

( e ) See Brown v. Maffey, 15 East, 216, 
(Chit. j. 852); Goodall v. Dolley, 1 T. R. 712, 
(Chit. j. 440); Wilkes v. Jacks, Peake’s Rep. 
202; Walwyn v. St. Quintin, 1 Bos. & Pul. 
216; 2 Esp. R. 515, (Chit. j. 578); ante, 433, 
note ( h )- 

(/) Ante, 339, noie (q). 

( g ) Roach t». Ostler, 1 Man. & Ry. 120, 
(Chit. j. 1359) ; ante , 339, note (r); and it was 
further held, that a letter written by A. B. the 
drawer to the payee of a bill, expressing his ap- 
prehension that it would be dishonoured, coup- 
led with the fact that the place to which the 
bill is directed; is the usual residence of A. B. 
the drawer, when in England, is evidence from 
which a jury may infer the identity of the 
drawer and drawee. 

(h) See Ex parte Moline, 19 Ves. 216, 
(Chit j. 871); Rhode v. Proctor, 4 Bar. & 
Cres. 517; 6 Dow. & Ry. 610, (Chit. j. 1269) ; 
Ca midge v. Allenby, 6 Bar. & Cres. 373; 9 
Dow. & Ry. 391, (Chit. j. 1319); Ex parte 
Johnston, 1 Mont. & Ayr. 622; 3 Dea. & 
Chit. 438, S. C.; Ex parte Chappel, 3 Mont. 


& Ayr. 490; 3 Dea. 218, S. C. In Thomp- 
son's Law of Bills, 535, it is laid down, in case 
of the bankruptcy of the drawer, or of an in» 
dorser, notice must be given to the bankrupt, 
or to the trustee vested with his estates for the 
behoof of his creditors. 

(t) Per Lord Eldon, C. J. in Ex parte Mo- 
line, 19 Ves. 216, (Chit j. 871). The drawer 
of a bill became bankrupt; the bill was dis- 
honoured the day of the second meeting under 
the commission, and notice was given to him 
before the choice of assignees; and Lord Eldon 
held this sufficient, and that it was not necessa- 
ry also to give notice to his assignees. 

( k ) Rhode r. Proctor, 4 Bar. & Cres. 517; 
6 Dow. & Ry. 610, (Chit. j. 1269). Bills 
drawn by Rains on Lachlan, became duo in 
June, 1818. The former absconded, and on 
the 20th a commission issued against him, and 
defendants were his assignees. On the 23d of 
April, 1818, Lachlan also became bankrupt 
No notice was given to Rains’ assignees, or to 
the messenger; and it was held, that the bills 
were not proveable for want of notice. And 
see Ex parte Johnston, 1 Mont. & Ayr. 622; 
Ex parte Chappel, 3 Mont. & Ayr. 490. 

(/) There are no English decisions to this 


his action against the defendant. Stafford v. Yates, IS John. 323. One to whom a bill or note 
has been indorsed, merely as agent to collect (e. g. a bank) is considered as a holder for the pur- 
pose of giving and receiving notice of non-payment; and he is not bound to give notice of non- 
payment directly to all prior parties; but may notice his next immediate indorser, who is bound 
to notice his indorser, &c. m the same manner as if the bill or note had been negotiated in the 
usual course of business for valuable consideration. Mead v. Engs, 5 Cowen, 303. 

If an indorser receive notice from any one who is a party, he is liable to any subsequent in- 
dorser, though he may have received no notice from him. Id. 

4 Proof of notice of protest to the indorsers results from the certificate of the notary, duly 
made according to law. Peyroux v. Dubertrand, ubi supra. 
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notice to a person who has guaranteed the payment of the bill(m). When I. Of Noo- 
the party entitled to notice is abroad at the time of the dishonour, if he have 
a place of residence in England^ it will be sufficient to leave notice of non- nr y Pro- 
payment at that place, and a demand of payment from his wife or servant eecdinp 
will in such case be regular(n)(l) ; and Lord Tenterden inclined to think, ereon * 
that where a bill had been indorsed by a person as agent, it might suffice to ffthly, To 
give him notice of the dishonour(o) ; but notice to the general attorney of a 
party is insufficient ( p ). b« given. 

Where a bill or note is transferrable by mere delivery, without indorse- 
ment, a person who so delivers it seems to be considered a party to the in- 
strument for the purpose of notice (<jr) ; but where a person has merely gvar~ 
anteed the payment, &c., it is generally laid down, that as he is no party to 
the instrument, he is not, by the custom of merchants, so absolutely entitled 
to notice of the dishonour as to be necessarily discharged from liability by 
the omission to give him notice; but that if he can shew, that for want of 
regular notice he has sustained actual damage, be will have a defence at 
least pro tanto(r). 


It was once thought, that notice of non-payment must in all cases be gtv- on ^ c c e fl> > ^ n 
en to the draicer of the bill(s), and demand of payment made of him, or that ^1 to be 
in default thereof, the indorsers would be discharged, notwithstanding they given to 
had regular notice, because, for want of notice to the drawer, the indorsers 
were without remedy against him, after they had successively taken up the 
bill. This opinion, however, so far as it related to foreign bills , was over- ed •pio«t 
ruled in the case of Bromly v. Frazier(/); and in its relation to inland bille , by Holder, 
in the case of Heylin and others against Adamson (u), and as to checks on / 
bankers, in Rickford v. Ridge(t?), on the principle, that to require a de- 

effect. In Americn it hasbocn so decided; and 356, note («); see also ante, 441, 443. 
that if there are no personal repre^ntatirc* at (r) See ante, 441 to 443; Bayl. fells ®dit. 
the time, a notice sent to the residenco of the 286 to 288. 

deceased party’s family is sufficient, and that it (*) According to the Anonymous report in 1 
is not necessary to give notice afterwards to ex- 8nlk. 126, and S. C. reported as Lambert t>. 
ecu tors or administrators, subsequently becom- Oaks, Holt’s Rep. 117, it uhu so held in an ac- 
ing such. Merchants’ Bank r. Birch, 17 Johns, tion on a bill of exchart i fv. But it appears from 
Rep. 25; Bayl. 418, Amer. edit.; ante , 339. the report of the same case in 1 Ld. Kaym. 443, 

(m) Ante , 326,339. When notice need not and the note in 1 Salk. 126, that the action and 

be given of a substituted bill, see Bishop r. judgment related to a promissory note, and the 
Rowe, 8 Maole & 9 362; Hickliog r. Ilordy, word draxcer was there used to describe the 
7 Taunt. 312; 1 Moore, 61, S. C. person primarily liable on the note, viz. the 

( n ) Cromwell r. Hynson, 2 Kap. Rep. 511, maker; and in this view of the case the deew- 

512, (Chit. j. 571); Walwyn v. St. Uumtin, 1 ion was correct; and see Lord Mansheld s ob- 
B. k P. 652; 2 Esp. Rep. 615, (Chit. j. 578); servations in Heylin v. Adamson, 2 Burr. 669; 
but see 5 Esp. Rep. 175. and 2 Kenyon’s Rep. 379, upon the mistakes 

(o) Firth v. Thrush, 8 Bar. k Cres. 387; 2 of the reporters, which being explained, recon- 
Man. & Ry. 359; Dans. & L. 151, (Chit. j. cile most of the cases. 

1398); but temble, that if a party be merely (/) Bromley r. frazier, 1 Stra. 441; Selw. 
authorised in a particular instance to indorse, 9th edit. 334. 

and be not a general agent, then notice to him (u) Heylin r. Adamson, 2 Burr. 669, (Chjf. 
would not be a sufficient notice to his principal, j. 349); Pardo r. Fuller, Coni. Rep. 579, (Ch. 

(p) See the judgment in Cross t>. Smith, 1 j. 286); Bromley t. Frazier, I Stra. 441; Selw. 

Maole k 8. 545, (Chit. j. 896). 9lh edit. 336. 

(q) See Camidge r. Allenby, 6 Bar. k Cres. f r ) Rickford r. Ridge, 2 Camob. 539, (Chit. 

373; 9 Dow. & Ry. 391, (Chit, j 1319); ante , j 819). Per Lord Ellenborough, ‘'The hold- 


(1) Where, previous to a note falling due, the indorser had died at sea, hot the fact was not 
known to the bolder, and no administration whs granted for several months after the note fell 
due it was held, that notice left at the last place of residence of the indorser in JSTeio York , and 
another sent to the residence of his family in the country, through the post-office, was sufficient, 
although no notice liad been given to the defendants, the executors of the indorsers. Merchant’s 
Bank v. Birch, 17 Johns. 25. 
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OF NO X- PAYMENT^ 


[PART I. 


I. Of Nod- mand of the drawer, or * prior indorser, would be laying such a clog upon 
payment, bills, as would deter every person from taking them; besides, the acceptor is 
■ary Prot"" primarily liable, and as the act of indorsing a bill is equivalent to drawing a 
ceedingS new bill, every indorser thereby separately undertakes as well as the drawer 
thereon, that the drawee shall honour the bill, and the holder may consequently imme- 
ethly. To diately resort to him, without calling on any of the other parties(l); and it is 
whom. No- the business of the indorser, as soon as he has received notice himself , to for- 
be* iven 1 war( * x ^e notice to the drawer, and all persons to whom he means to re- 
[ *493 ] However, it is advisable for the holder to give notice to every 

L party as soon as he can ascertain his residence, for otherwise he will be 

without remedy against him, unless some other party to the bill has given 
him notice, in which case such notice may enure to his use(y). 

With respect to inland bills protested for non-payment, the 9 & 10 Will. 
3, c. 17, s. 2, directs the protest or notice thereof to be given to the person 
from whom the bill teas received(z). The preceding observations relative 
to notice from the holder enuring to the benefit of the antecedent party here 
apply (a). .Notice to one of the several partners, joint indorsers, is consid- 
ered as equivalent to notice toall(2), and if one of several drawers be also 
the acceptor, and there be no fraud in the transaction, no notice in fact is 
necessary to the other drawers(^), and as we have already seen, a mere 
guarantee, whose name is not on the bill or note, is not in general entitled 
to notice(c). Nor, as we have seen, is it necessary to give notice to a par- 
ty who has by his conduct dispensed with it, as by engaging to call on the 
holder, and ascertain whether the acceptor had paid the bill, or the like(d); 
and where a bill has been accepted payable at a particular place, it is no 


er of a check Is not bound to give notice of its 
dishonour to the drawer for the purpose of 
charging the person from whom he received it. 
He does enough if he presents it with due dili- 
gence to the banker on whom it is drawn, and 
gives due notice of its dishonour to those only 
Against whom he seeks his remedy.” 

(r) See same cases and observations in Ed- 
wards v. Dick, 4 Bar. & Aid. 212, (Chit. j. 
1079). 

(y) Ante, 494, 495. 

iz) EtvideWeyWn v. Adamson, 1 Burr. 674, 
(Chit. j. 349). 

(a) Ante, 494, 495. 

(5) Porthouse v. Porker, 1 Campb 82, (Ch. 
j. 741) ; Alderson r. Pope, 1 Campb. 404, (Ch. 
j. 755); and see Jacaud r. French, 12 East, 
817, 322, 328, (Chit. j. 789); and per Lord 
Ellenborough, in Bignold v. Waterhouse, 1 
Maule & S. 259. 

Porthouse t\ Parker, l Campb. 82, (Chit. j. 
741). This was an action against the drawees 
</C a bill of exchange for 46W. 3#. at the suit of 
the payee. The bill purported to be drawn by 
one Wood, as the agent of George, James, and- 
John Parker. There was no proof that Wood 
had authority from the defendants to draw the 
bill, but a witness swore that he, as the agent 
of John Parker, the drawee, and one of the 
defendants had accepted it on his account. 
Lord Ellenborough held, that the bill having 


been accepted by order of one of the defendants, 
this was sufficient evidence of its having been 
regularly drawn; and further, that the acceptor 
being likewise a drawer, there would be no oc- 
casion for the plaintiff to prove that the defend- 
ants had received express notice of the dishon- 
our of the bill, as this must necessarily have 
been known to ono of them, and the knowledge 
of the one was the knowledge of all. Verdict 
for the plaintiff. 

In Bignold r. Waterhouse, 1 Maule & 8. 
259, Lord Ellenborough said, “It is a general 
rule, indeed, that where several are concerned 
together in partnership , notice to one is equiva- 
lent to notice to all, but that rule presumes that 
the transaction is bonh fide. Here, however, 
the case is different, the agreement is mads 
with one of the defendants for his individual 
benefit alone, and the others are not parties con- 
cerned, not being made privy to the agreement. 
It was incumbent, therefore, on the plaintiffs, 
to shew that notice was given to the other part- 
ners.” 

See Dwight r. Schovill, 2 Conn. R. 654; 
Bayl. 5th edit. 159. But if the parties are not 
partners, the acknowledgment by one of having 
received notice will not nffect the other. Shep- 
herd v. Hawkey, i Conn Rep. 368; Bayl. 
Amer. edit. 183. 

(c) Ante , 442. 

(d) Ante, 451, ei $eq. 481. 


(1) 4 Peyroux v. Dnbertrand, 11 Louis. 32. ^ 

(2) Ii reasonable notice of dishonour is given to one of several joint indorsers, all are bound 
by it- Dodge r. Bank of Kentucky, 2 Msrsh. 616. 

^ Higgins v. Morrison’s Ex’r.. 4 Dana, 105; Magee ». Dunbar, 10 Louis. 646 
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defence in an action against the drawer, that notice of the non-payment was I- Of Non- 
not given to the acceptor (e). And where the drawee has accepted a bill 
payable at a banker’s, he is not in general entitled to notice of non-payment, Pro- 
because such an acceptance constitutes the bankers his agents, and lie must ceedings 
see that his agents do their duty, especially where his effects in the *hands of , 

the bankers are so small, that he could not reasonably expect they would l *» 

pay it, nor does it make any legal difference that they had more than sufficient 
m their hands, for the terms of acceptance are not equivalent to a check upon 
the bankersf/). And the circumstance of the bankers having failed, with 
assets of the acceptor in their hands, makes no difference^). But if the 
acceptance were special, and qualified, pursuant to the 1 & 2 Cieo. 4, c. 

78, the acceptor might be discharged by the omission to demand payment at 
maturity, though not by the neglect to give him notice of the dishonour(A). 

And, for the same reasons, if a note be made payable in the body of it at a 
banker’s, the maker is not entitled to notice of the non-payment there (i). 

In America it was decided, that where a note has been indorsed by two per- 
sons not in partnership , the written acknowledgment of one, that he had 
received due notice, is not sufficient to charge them both (j). 


It seems that the drawer and indorser have not, as formerly supposed, a 
reasonable time allowed them to pay the bill, after notice of the dishonour, 
but that they are bound to pay immediately on receiving notice of dishonour, and lo- 
in the same manner as au acceptor is bound to pay on the presentment of 
the bill, and consequently cannot plead a tender where payment is not offer- ^n-poy- 
ed till the following day(fc). But the drawer and indorsers may, it should ment 
seem, like the acceptor of a bill, insist on the production of the bill before 
they pay(f), and require the bill to be delivered to them, unless an action be 
depending against another party to the bill, in which case the holder may 
have a right to retain the bill until paid his costs. 

With respect to the amount of the sum which the drawer and indorsers 
are bound to pay, they are liable, when a bill has been protested, not only 
to the payment of the principal sum, but to damages, interest, &c.(m). 

This subject will be more fully discussed when we come to treat of the sum 
recoverable in an action upon a bill or note (n). 

If the holder of a bill neglect to present it for payment when necessary, 
or to give notice of non-payment to those persons entitled to object to the 
want of it, such conduct, we have seen, discharges them from all their re- 
spective liabilities (o). 

The consequences, however, of a neglect to give notice of non-payment of 8thly,How 
a bill or Dote, or to protest a foreign bill, may be tr aired by the person enti- th ® Cor- 
ded to take advantage of them. Thus it has been decided, that a payment aNegtect 

to give No- 

(e) Edwards v. Dick, 4 Bar. & Aid. 212, ( i ) Pearse v. Pembertly, SCaoipb. 261, (Ch. tice may 

(Chit j. 1079); see an/a, 859, as to bow far j. 870). be waived, 

acceptor is discharged by not presenting at a (j) Shepherd r. Hawkey, 1 Conn. R. 868; Sic.(p). 
particular place. Bay!. Amer. edit. 183; ante, 498, note (6). 

(/) Smith v. Thatcher, 4 Bar. & Aid. 200, ( k ) See ante , 341; Siggers v. Lewis, I C., 

(Chit. j. 1100); Treacher c. Hinton, 4 Bar. & M. & R. 370; 2 Dowl. 681, S. C. 

Aid. 418, (Chit. j. 1107); Edwards t>. Dick, (t) Ante, 353 ; Hansard v. Robinson, 7 Bar. 

4 Bar. & Aid. 212, (Chit. j. 1079). & Cres. 90; 9 Dow. & Ry. 860, (Chit. i. 

(g) Sebags r Abitbol, 4 Maule & S. 462; 1 1840). 

Stark. R. 79, (Chit. j. 942, 947); Rhodes r. (in) 9 & 10 Will. 3,c. 17, and 8 & 4 Anne, 

Gent, 5 Bar. & Aid. 244, (Chit, j 1124); c 9; ante , 465. 

Jenner r. Haydon, 4 Bar. fi Crea. 1; 6 Dow. (n) See poet , Part II. Ch. VI. 

& Ry. 7, S. C. (o) Ante, 389, 890, 488, 484. 

( h ) Ante , 152, 158; and Roscoe on Bills, (p) When notice diepented with, ante, 451 

9! tiseg. 481. 
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I. Of Non 
payment, 
and neces- 
sary Pro- 
ceedings 
thereon. 

Waiver of 
Notice. 


OF NON-PAYMENT) 

of a part(qf) , or a promise to pay the whole or *part(r), or to u see it paid(*),” 
or an acknowledgment that u it must be paid(l) (l),” or a promise that “ he 


(q) Vaughan v. Fuller, 2 Stra. 1246, (Chit. tiff. On a rule nui for a new trial, and cause 

j. 818), was an action against the indorser of shewn, Lord Ellenborough said, •• The case ad- 1 11 

a note, and it being proved that the defendant mita of no doubt; it was to be presumed primA , r 

had paid part, Lee, C. J. held that that made facie from the promise to pay, that the bill j 

the proof of demand upon the maker unneces- had been pretented in time , and that due notice 

sary. had been given, that no objection could be made | 

Holford v. Wilson, 1 Taunt. 12, (Chit. j. to payment, and that every thing had been J * 


738). Action by indorsee against drawer of a rightly done • this superseded the necessity of 
bill, dishonoured by acceptor. The defendant the ordinary proof; the other conversation does 
had paid part of the money due upon the bill not vary the case, for though the defendant said 
without making objection for want of notice of he had not had notice, he waived that objection, 
the dishonour, and the court held, upon a mo- See Croxon v. Wort hen, 5 M. & W- 5; poet, 
tion for a new trial, that from this the jury were 502, n<?te (e); and see Gibbon r. Coggon, 2 
warranted in presuming that due notice had Campb. 188, (Chit. j. 774); post, 501, n. (a), 
been given . where, from the drawer's promising to pay a 

(r) Selw. N. P. 9tb edit. 57; Haddock v. bill, Lord Ellenborough directed the jury to 
Bury, Mich. Term, 3 Geo. 2, MS. Burnet, J. presume that it had been duly protested. See 
7 East, 236, n- (a), (Chit. j. 724). Per Lord also Taylor r. Jones, 2 Campb. 105, (Chit j. 
Raymond, C. J. •• If an indorsee has neglect- 771); post, 505, n. (a); and the observations 
ed to demand of the maker of the note in due of Park, J. in lioulditch v. Cauty, 6 Scott, 208, 
time, a subsequent promise to pay by the in- 228 to 230; 4 Bing. N. C. 411, S. C.; and of 
dorser will cure this laches." Tindal, C. J. in Hicks r. Duke of Beaufort, 5 

Whitaker®. Morris, Worcester, Lent Ass. Scott, 598, 604; 4 Bing. N. C. 229, 232, S. 
1756, MS.; 1 Esp. Rep. 58; Select Ca. 171, C.; post , 506, note(x). 

(Chit. j. 388). Plaintiff received a note of («) Hopes v. Alder, 6 East, 16, (Chit. j. 
Yardley, payable to defendant. When it was 711). Action against drawer, to whom no no- 
due plaintiff sent the note to demand the mo- tice of non-payment had been given. It was 
ney, but not finding Yardley, he kept the note proved, that upon a meeting some time after, 
for seventeen or eighteen days, during which but before the action brought between the plain- 
time it was proved that he used due diligence tiff and defendant, the latter said, “ I will see 
to find him; he then wrote to his agent to in- it paid." It was urged for the plaintiff, that 
form the defendant, who returned no answer, this subsequent promise, for which there was 
About ten days after the agent went to defend- certainly an equitable consideration, subjected 
ant, who acknowledged receipt of the letter, the defendant to liability. This was admitted 
and said, the reason why he had not sent an by the defendant's counsel, and Lord Kenyon, 
answer was, that Yardley had promised to or- C. J. said, “ This subsequent promise was de- 
der payment in London, and as it was not paid, cisivoJ' 

“ thathewould certainly pay it the day after.” ( t ) Rogers v. Stephens, 2 T. R. 713, (Chit. 
The defendant’s witnesses proved that Yardley j. 446). In nn action against the drawer of a 
was solvent when the note became due, and foreign bill, an objection was taken that there 
for some time nfler, but then was insolvent, was no protest, but it appearing that the de- 
Per Wilmot, J. “ Holding the note for so long fendant had no effects in the hands of the 
a time was unreasonable, and would have dis- drawees when the bills were drawn, or after- 
charged the defendant, if, when he received wards, and that on being pressed for payment 
the first notice, he had disclaimed the having by the plaintiff's agent after the bill was dis- 
any thing to do with it, but by his conduct , he honoured, he hod said “ it must be paid 
has waived the neglect and acquitted the plain - Lord Kenyon thought n protest or notice unno- 
tiff )” however r he left it to the jury, who found cessary, and directed the jury to find for the 
for the defendant. plaintiff, which they did. A rule was nfter- 

Lundie v. Robertson, 7 East, 281; 3 Smith wards granted to shew cause why there should 
Rep. 225, (Chit. j. 724). Indorsee against in- not be a new trial, and it was stated then, and 
dorser of a bill; no evidence was given of pro- upon shewing cause, that the defendant had 
sentment or notice, but it was proved, that up- really been prejudiced by want of notice to the 
on being called upon by the plaintiff *s clerk amount of the bill: that he had advanced mo- 
some months after the bill was due, the defend- ney to one Calvert to the amount before the bill 
ant said “ he had not the ensh by him, but if was drawn; that Calvert desired him to draw 
the clerk would call in a day or two and bring on the drawees as Calvert's agents; that he did 
the account (meaning of the expenccs) he so on a supposition that Calvert had effects in 
would pay it.” The bill was shewn to him their hands; that he afterwards settled with 
at the time; on the second application, he of- Calvert, and upon a reliance that the bill was 
fered a bill on London for the debt and expen- paid, delivered him up effects to more than the 
ces, which was refused; ho then said that “ he value of the bill, and that Calvert was since in- 
had not had regular notice, hut ns the debt was solvent; that the defendant was prepared with 
justly due, he would pay it.” Chambrc, J. evidence to this effect, but that Lord Kenyon 
thought this sufficient, and verdict for the plain- delivered it as his opinion that it did not make 


( I) Reynolds c. Douglass, 12 Peters, 497. }- 
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will set the matter to rights (ti),” or a # qualified promise(r)(l) or a mere 1. Of Non- 
unaccepted offer of composition^ ), made by the person insisting on the want payment, 
of notice (after he was aware of the laches) to the holder of a bill, amounts ™ry ProT" 
to a waiver of the consequence ol the laches of the holder, and admits his ceedings 
right of action. Where there has not been an express w aiver of notice of lbereoD * 
dishonour, facts implying a waiver must be left to the jury; thus where the Waiver of 
plaintiff, in an action against the drawer of a bill of exchange, does not prove Notice, 
express notice, given in due time, of the dishonour of the bill, but relies upon 
certain facts in the defendant’s own conduct, subsequently, as shewing that 
he had notice, and knew' that he was liable to pay, those facts must be left to 
the jury, and the judge at Nisi Prius will not pronounce upon their legal ef- 
fect, without submitting the case to the jury (x). 

In some of the cases upon this subject the effect of such partial payment, Prora ^JJ > 
or promise to pay, has been curried still further, and been considered not J vfficitn* 
merely as a waiver of the right to object to the laches, but even as an ad- 
mission that the bill or note had in fact been regularly presented and protest- 
ed , and that due notice of dishonour had been given; and this even in cases 
where the party who paid or promised, afterwards stated, that in fact he had 
not had due notice, &c.; because it is to be inferred , that the part-payment 
or promise to pay would not have been made, unless all the circumstances 
had concurred to subject the party to liability, and induce him to make such 
payment or promise (y). Thus, where an indorsee, three months after a bill 
became due, demanded payment of the indorser, who first promised to pay 
it if he would call again with the account, and afterwards said that he had 
not had regular notice, but as the debt was justly due he would pay if; it 
was held, that the first conversation being an absolute promise to pay the bill, 
was prim’s facie an admission that the bill bad been presented to the accept- 

a proteat or notice necessary. Lord Kenyon see also Wilke* r. Jacks, Peake, 202. 
did not recollect that this evidence was offered, (v) Semble; Fletcher r. Froggatt, Guildhall, 
but he and all the court thought it answered by 8d March, 1827, MS., and 2 Car. & P. 569, 
the defendant's admission that 14 the bill must S. C. ; post, 506, note (f ). 
be paid," because that was an admission that (w) Margetson r. Aitken, 3 Car. & P. 338; 
the pfaintiff had a right to resort to him upon Dans. & L. 157, (Chit. j. 1408); Dixon r. El- 
the bill, and that be bad received no damage liott, 5 C. & P. 437; but aee Standage r. 
by the want of notice, and was a promise to Creighton, ib. 706, and other cases, post , 506. 
pay. (x) Rickett r. TonJmin, 7 Law J. 109, K. 

(ti) Anson r. Rayley, Bui. N. P. 276. The B. M. T. 1829. 
indorsee of a note presented it for payment, (y) Luodie r. Robertson, 7 East, 231; 3 
but the maker pretended that the payee had Smith's R. 225, (Chit. j. 724); ante , 500, n. 
promised not to indorse it over without ac- (r); and the other cases in the notes. And see 
anainting him, aod so pat off the indorsee from per Tindal, C. J. in Hicks v. Duke of Bean- 
time to time for three weeks ; at the end of that fort, 5 Scott, 598, 604; 4 Bing. N. C. 229, 
period the indorsee wrote twice to the payee 232; S. C. post, 505, note (x). 
stating what he had done, and the maker's ex- It is upon this ground of presumption, that 
cuse; the payee answered, that 44 when he in pleading, the general allegation of notice suf* 
cam© to town he tcovld set the matter ri'^A/;" fices, where there has been a tcairer of notice; 
and upon an action by the indorsee against the while in the case of a dispensation with notice, 
payee, the jury (bond for the plaintiff, though the facts shewing such dispensation must be 
the'maker became bankrupt before the second specially averred. See Burgh r. Legge, 5 M. 
letter was written, and though he continued & W. 418, 419; post , Part II. Cb. IL Dtcla- 
solvent for three weeks after the note was doe; ration . 


(1) Reynolds r. Dooglasa, 12 Peters, 497. But a promise to pay, qualified with a condi- 
tion which was rejected, is not a waiver. Ibid. 

A recognition of the parties to a letter of credit, of their obligation to pay aa guarantors under 
a supposed liability, which did not arise from the facts of the case, and of which facts they were 
ignorant, would not be a waiver of the notice they were entitled to have of the acceptance of 
their guaranty. Ibid. ^ 
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or for payment in due time, and had been dishonoured, and x that due notice 
had been given of it to the indorser, and superseded the necessity of other 
proof to satisfy those averments in the declaration; and that the second con- 
versation only limited the inference from the former, 90 far as the want of 
regular notice of the dishonour to the defendant went, which objection he 
then waived(x). So where the drawer of a foreign bill upon being applied 
to for payment, said, 14 my affairs are at this moment deranged, but I shall 
be glad to pay it as soon as my accounts with my agent are cleared,” it 
was decided that it was unnecessary to prove the averment of the protest of 
the bill (a) ( 2 ). *And where in an action by the indorsee against the drawer 
of a bill, the plaintiff did not prove any notice of dishonour to the defendant, 
but gave in evidence an agreement made between a prior indorser and the 
drawer, after the bill became due, which recited that the defendant had 
drawn, amongst others, the bill in question, that it was over-due, and ought 
to be in the hands of the prior indorser, and that it was agreed the latter 
should take the money due to him upon the bill by instalments; it was held, 
that this was evidence that the drawer was at that time liable to pay the bill, 
and dispensed with other proof of notice of dishonour ( 6 ). Again, where in 
an action against the drawer, in lieu of proof of actual notice the defendant’s 
letter was proved, stating, “ that he was an accommodation drawer, and that 
the bill would be paid before next Term,” though not saying “ by defend- 
ant,” Lord Ellenborough said, u the defendant does not rely upon the want 
of notice, but undertakes that the bill will be duly paid before the Term, 
either by himself or the acceptor; I think the evidence sufficient(c).” So 

( z ) Lundie r. Robertson, 7 East, 231, (Ch. (a) Gibbon v. Coggon, 2 Campb. 189, (Ch. 
j. 724); ante , 600, note (r); and see Gibbon j. 774); Greenway v. Hindley, 4 Campb. 62, 
v. Coggon, 2 Campb. 188, (Chit. j. 774), (Chit, j 914); Patterson r Beecher, 6 Moore, 
where, from the drawer’s promising to pay* 319, (Chit. j. 1126). 

bill, Lord Ellenborough directed tne jury to ( b ) Gunson r Metz, 1 Bar. & Cres. 193; 2 

presume that it had been duly protested. See D. & R. 334, (Chit. j. 1168). 
also Taylor v. Jones, 2 Campb. 105, (Chit. j. ( c ) Wood v. Brown, 1 Stark. R. 217; 2 
771). East, 471, n., (Chit. j. 953;) tamtn vide Hicks 


(I) To the same effect are decisions made in the United States. A promise by an indorser to 
pay a note or bill dispenses with the necessity of proving a demand on the maker or drawee, on 
notice to himself. Pierson v. Hooker, 3 John. Rep. 68. Hopkins r. Liswell, 12 Mass. Rep. 
62 . 

Where the drawer of a protested bill, on being applied to for payment on behalf of the bolder, 
acknowledged the debt to be due, and promised to pay it; saying nothing about notice; it wAs 
held, that the holder wus not bound to prove notice, on the trial. Walker r. Laverty, 6 Munf. 
487. 

An unconditional promise by the indorser of a bill or note to pay it, or an acknowledgment of 
his liability, and knowledge of his discharge by the laches of the holder, will amount to an im- 
plied waiver of due notice of a demand of the drawee, acceptor or maker. Thornton r. Wynn, 
1 Wheat. 193. 

So, where the indorser of a promissory note, before it became payable, agreed witb the bolder, 
in consideration of time being given, that he would pay the note; it was held, that this was 
equivalent to proof of demand and notice, and satisfied the usual averments of demand and no- 
tice in the declaration. Norton r. Lewis, 2 Conn. Rep. 487. Higgins v. Morrison’s Ex’r., 4 
Dana, 103. }■ 

So also, when a bill is returned protested, andtbe drawer, on payment being demanded, prom- 
ises to pny, he cannot afterwards resist the payment, on the ground that due notice of the 
protest was not given. Pate v. M’Clure, 4 Rand, 164. 

And so, where the plaintiff, indorsee of a promissory note, who lived in'JVfcw York , observed, 
when he received it, to his immediate indorser, who lived elsewhere, that he had no confidence 
in the other parties to the note, and did not know them, and should look wholly to the defendant, 
the indorser; who replied, that be should be in JSTew York when the note would become due, 
and would take it up, if it were not paid by any other party to it; — Held, that this was a waiver 
of the right to notice of dishonor; and that an attempt on the part of the plaintiff* to give notice, 
did not affect the question. Boyd r. Cleveland, 4 Pick. 625. 
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where the drawer of a bill being asked if he was aware that the bill had been I. Of Non- 
dishonoured, answered, u Yes, I have had a civil letter from Mr. G. on the nee t*. 
subject; and I will call and arrange it;” in an action against him it was held, Mr y p r0 - 
that the above admission relieved the plaintiff from the necessity of proving 
a regular notice(rf). And the new rules of pleading have introduced no 
alteration in this respect, therefore, although a speci6c issue be now 
joined upon the allegation of notice, a promise to pay the amount of the bill 
or note will be equally evidence to support such issue(e). 

It seems to have been once considered, that a misapprehension of the legal 
liability would prevent a subsequent promise to pay from being obligatory, j^gai 
and that even money paid in pursuance of such promise might be recovered Liability. 
backf/). But from subsequent cases it appears that *such doctrine is not ^ #503 ] 
lavv(^), and that money paid by one knowing (or having the means of such 
knowledge in his power) all the circumstances, cannot, unless there has 
been deceit or fraud on the part of the holder, be recovered back again on 
account of such payment having been made under an ignorance of the law , 
although the party paying expressly declared that he paid without preju- 
dice^). And as an objection made by a drawer or indorser to pay the 
bill, on the ground of the want of notice, is stricti juris, and frequently does 
not meet the justice of the case, it is to be inferred from the same cases, and 
it is indeed now clearly established, that even a mere promise to pay, made 
after notice of the facts and laches of the holder, would be binding, though 

t>. Duke of Beaufort, 6 Scott, 599; 4 Bing. N. to me that the plaintiff did not know the legal 
C. 229; potty 505, note (x), that such evidence consequences of them, and that he paid this 
would not be conclusive. money under an idea that he ought be compel!- 

(d) Norris v. Snlomonaon, 4 Scott, 257. cd to pay it. When the defendant! granted 

(e) Croxon r. Worthen, 5 M. & W. 6. this indulgence of two months to Loard nnd 
This was an action by the indorser against the Co., they gave it at their own risk. »ero a 
maker of a promissory note, made payable at man, knouin g all the fads explicitly , nn d ba- 
the defendant’s bankers, nnd n promise by the 
defendant to pay the amount of the rote by in- 
stalments, was held sufficient, upon the autho- 
rity of Lundie r. RoborKAn, 7 Fu«t, 231 ; ante, 

500, note (r), to dispense with proof of a duo 
presentment, notwithstanding is*tie had been 
taken on the fact of presentment. Per Alder- 
son, B : “ The defendant is supposed to know 
the law: he knows, therefore, that he is not lia- 
ble unless the note has been duly presented; 
with that knowledge ho undertakes Jo pay it. 

Is not that evidence for the jury that he knows 
it hits been presented ? I do not see how the 
new rules make any difference. Before they 
were framed, all the material allegations of the 
declaration were put in issue by the general 
issue; therefore the plaintiff tfrns to prove all — 
that is, each and every of them: now, each 
must be separately denied; but still tho same 
evidence will apply to the particular allegation 
pot in issue. 

(/) Chatfield v. Paxton and To., Sittings af- 
ter Trinity term, 38 Geo. 3, K. B. ; 2 
East, 471, n. The plaintiff gave a bill to th^ 
defendants on Luard and Co. Th* defendant® 
gave time to the acceptors, nnd they afterward* 
became insolvent, of both which circnu)!-iun'' , ‘* 
the defendants give the plaintiff notice, and he 
at their request, in a letter, accept e ! another 
bill , which he afterwards paid; and this action 
was brought to recover back the money paid. 

Lord Kenyon: “ My opinion is against tho de- 
fendants; it is not only necessary that the plain- 
tiff should know till the /acls , but that ho should 
kJiow t h& legal consequences of them; it seems 


in" under no misapprehensions with regard to 
anv of them, nor of thA low acting upon t) em, 
chooses to pay a sum of money, volenti r. on fit 
ir.jm i 'y he *ln!l not recover it hack again; hut 
the letters of the plaintiff in thi* case prove di- 
rectly the contrary, for they are written in a 
complaining style.*” Verdict for the plaintiff, 
2001-7., nnd interest, from the time of pay- 
ment. KrsMne and Giles fur tho plaintiff. 
Gibbs for the defendants. See this case ob- 
served upon in Bilbie r. Lundey, 2 Last, 471 ; 
and Williams r. Bartholomew, t B. & V. 326. 
In Stevens o Lynch. 12 Last, 39; 2 Campb. 
332, (Chit j. 792); the court said this case pro- 
ceeded on the ground that the party was igno- 
rant of the facts. In Hoscoe on Bills, 220, 
there is this observation, 14 differently reported 
2 Fast, 471, n. ; 6 Taunt. 155. But when this 
case was afterwards brought before the K. B. 
there were ether circumstances of fact relied 
r>*i. and it was so doubtful at fast on what pre- 
cise "round the case turned, that it was not re- 
ported, 2 Fast. 471; and the opinion of Lord 
i'en/on is not non const fere l to It law; see 
Bidnu r, Lun '<‘v,2 East, 4f»3; Brisbane v. Da* 
ores, 5 Taunt. I (3; nnd as nppears from the 
case of Steven* r. LmicIi, i ■•fi'a, note (A*). 

(g) Bi.’bie r. Luudev, 2 Fast, 4b 4 ); Brisbane 
r. fiacres. 5 Taunt. 143; Williams r, Barthol- 
omew, 1 B. & P. 32b; Stephens r. Lynch, 1 2 
Fast, 39; 2 Cair n 332, (Chit j. 

(A) See *!*n Brown r. M'fvimmflv, 1 F*p, 
Rep 279; Mnrriott r. Hampton, 2 Ksp. R t *p. 
549; Cartwright r. Row;ev, id. 723. 
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LOT Now the party making it misapprehended the law(i). Therefore, where the 
payment, drawer of a bill of exchange, knowing that time had been given by the hold- 
^ er to the acceptor, but apprehending that he was still liable upon the bill in 

eeedfog* default of the acceptor, three months after it was due, said, “ I know I am 

thereon, liable, and if the acceptor does not pay it I will,” it was adjudged that he 
Waiver of was bound by such promise; and the Court said, “that the cases above re- 
Notice. ferred to proceeded on the mistake of the person paying the money under 
an ignorance or misconception °f the facts of the case, but that in the princi- 
pal case the defendant had made the promise with a full knowledge of the 
circumstances three months after the bill had been dishonoured, and could 
not now defend himself upon the ground of his ignorance of law when he 
made the promise (fc). And such a promise will dispense with the neces- 
sity for a protest of a foreign bill(/)(l). 

Promise to A promise to pay made after a declaration filed or delivered, not only 
declare- F precludes the party from availing himself of the laches of the holder, but 
tion. also dispenses with evidence in proof of the allegations in such declara- 
[ *504 ] tion(m); and if the promise be made to any party holding the bill, # another 
person who has afterwards taken it up may avail himself of such promise, and 
sue the party making it(n). And a recital in an agreement between the 


(t) Cooper t?. Wall, Guildhall, K. B. 1820, 
before Abbott, C. J. Scarlett and Chitty for 
the plaintiff*, and Murryatt for defendant- Ac- 
tion against drawer. No evidence of present- 
ment to acceptor or notice of non-payment to 
drawer. The bill was dne Saturday, 7tb Au- 
gust, 1819. On 1 3th August witness called 
with bill on defendant, and informed him that 
nt request of plaintiff*, the holder, he called for 
payment. Defendant said he was sorry the ac- 
ceptor had not paid the money, that he had 

E romised to advance the money, but that he 
id deceived him, and that he, defendant, vmtld 
see the acceptor upon the business, and they 
would call on the holder; and per Abbott, C. 
J., “ This is sufficient to waive laches of hold- 
er (though Mnrryalt contended that there ought 
to be an express waiver), and if the drawer 
deal with the bill after it has been dishonoured , 
that suffices to charge him.” 

( k ) Stevens t>. Lynch, 12 East, 38; 2 Campb. 
822, (Chit. j. 782) ; and see Taylor v. Jones, 
2 Campb. 105, (Chit. j. 771). 

(/) Patterson r. Becher, 6 Moore, 319, 
(Chit. j. 1126); Gibbon v. Coggon, 2 Campb. 
188, 189, (Chit. j. 774); Steveos r. Lynch, 2 
Campb. 332, 833; 12 East, 38; Greenway v. 
Hindley, 4 Campb. 52, (Chit. j. 914). 

(m) llopley r. Dufresne, 15 East, 275, 
(Chit. j. 856). Action against indorser of a 
bill accepted payable at a banker's. Defence, 
no regular presentment during banking hours. 
The declaration alleged a due presentment for 
payment, and after such declaration filed, the 
defendant applied to the plaintiff* for the indol- 
ence of a further extension of time to pay the 
ill, which was insisted on as a waiver of the 
defective presentation. For defendant it was 
contended, that there could be no waiver of the 
defective presentation, without shewing that 


the defendant knew, in fact, of the defect at the 
time, which, though attempted to be, was not 
shewn in this case. For this was cited Bleaard 
v. Hirst (ante, 343, note (d)), where a subse- 
quent promise by an indorser to pay the bill 
having been made under ignorance of the prior 
laches of the holder, by which he was discharg- 
ed, was held to be no waiver of the objection. 
For the plaintiff, the counsel relied principally 
on the waiver which took place after declara- 
tion, containing the allegation that the bill was 
duly presented for payment, was filed; and 
therefore, after the defendant's attention was 
called to the fact, and he referred to Lundie u. 
Robertson (7 East, 231, ante, 600, note(r)), 
where a promise by an indorser to pay the bill 
three months after it became due, was held to 
be primd facie evidence of his admission that 
the bill had been presented to the acceptor for 
payment in due time, and dishonoured, and due 
notice of it given to him. Lord Ellenborough, 
C. J., stopping the argument, said that tbo 
court thought that it should have been left to 
the jury to say whether, under the circumstances 
of the case, the defendant had notice at the 
time of his application for indulgence, that there 
had been no due presentation, and therefore 
made the rule absolute. 

(w) Potter v. Ray worth, 13 East, 417, (Chit, 
j. S26). Indorsee of a note against the payee 
and indorser. It appeared that the note, which 
had been negotiated in the country, had been 
indorsed by the defendant to Fulford, by him 
to the plaintiff', by the plaintiff* to Kirton, and 
by him to others, before it became due. A 
fortnight after it became due, Kirton, who bad 
taken it np, called on the defendant, who, until 
then, had received no notice of its dishonour, 
the defendant then promised Kirton to pay him 
the next day; having failed in this, Kirton re- 


(1) Where there has been laches in not giving notice to the indorser of the non-acceptance of 
a foreign bill, a promise by the indorser to pay, is not binding on him. Philips v. M'Curdy, 1 
Harr. & Johns. 187. 
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drawer and first indorsee, recognizing an existing liability of the drawer to pay 
the bill, may be given in evidence to dispense with notice in an action against 
such drawer, at the suit of a subsequent indorsee (o). 


£04 

L Of Nod. 
psymeot, 
and necet- 
•ary Pro- 
ceedings 
thereon. 

Waiver of 
Notice. 


Ignorance 
•f Lack$* 


If, however, a promise to pay be made without a knowledge of the fact 
of a previous refusal to accept , it will not be binding(p)(l); and even a pay- 
ment under such circumstances might, if the party making it were prejudiced 
by the conduct of the holder, and there were any wilful concealment on his 
part, be recovered back(^); though it should seem, that according to the 
French law the party paying could not recover back the money, unless the 
party receiving was guilty of deceit or fraud(r). A promise to pay made 
after a bill becomes due is considered an admission of regular presentment 
for payment and of due notice, or at least waives the objection, because the 
party must be supposed to have known when the bill became due, and must 
nave actually known or might readily have ascertained the fact whether or 
not there had been laches; and therefore when such a promise has been 
made, the plaintiff may avail himself of it, without proving that the defend- 
ant *kne w that the bill had actually been presented and refused (*). But the [ # 50 $ ] 
fact of the bill having been previously presented for acceptance and refused, 
lies peculiarly within the knowledge of the party so presenting, and there is 
no inference that a party who promises to pay after the bill became due 
knew of the refusal to accept, or of the neglect to give him notice of such 
refusal; and therefore his promise to pay is not any waiver of the neglect, 
unless the plaintiff prove that the defendant had actual knowledge of it when 
he promised to pay. Attention to this distinction will icconcilethe cases(/). 


sorted to the plaintiff, who paid the amount, 
and the defence now being the want of notice, 
the question was, whether the plaintiff’ could 
avail himself of this promise so made to Kirton. 
Graham, B. directed a verdict for the plaintiff, 
and on motion to sot it aside, the court held 
that this promise was an acknowledgment by 
the defendant either with notice, or that with- 
out notice, he was the proper person to pay the 
note, and refused a rule. J«ord Ellenborougb, 

C. J. said, 44 Whether the promise to pay were 
made to the plaintifT or any other party who 
held the note at the time , it is equally evidence 
that the defendant was conscious of his liability 
to pay the note, which must be because ho had 
had dne notice of the dishonour.” Bay lev, J. 
considered the promise by the defendant either 
as an acknowledgment that he had had due no- 
tice of the dishonour, or that without such no- 
tice ho was the proper person to pay the note, 
as for the party for u hose use it was dratfrn. 
Role absolute. 

( o ) Gun son t?. Metz, 1 Bar. &. Cres 11)3; 2 

D. & R. 334, (Chit. j. 1168); ante, 002, n. (/>). 

(p) Blesard v. Hirst, 5 Burr. 2672, (Chit j. 
334); Goodall v. Dolley, 1 T R. 712, (Chit, 
j. 410); ante, 343, notc(d); Williams c. Bar- 
tholomew, 1 B. & I*. 326; Stevens r. Lynch, 
2 Cumpb. 333, admitted in 12 Hast, 34, (Chit, 
j. 732); Hopley r. Dufresne, 15 East, 276, 
277, (Chit. j. 856 ); ante , 503, note ( //<)• And 
see Pickiu r. Graham, l C. & M. 7*26; 3 Tjr. 


923, S. C.; poet, 506, note (c). 

(</) Chatfield r. Paxton, ante , 602, n. (/)* 
Martin r. Morgan, 3 Moore, 635; 1 Gow, C. 
N. P. 123; 1 B & B. 289, (Chit. j. 1065); 
Wi Hums r. Bartholomew, 1 B. & P. 326; 
Bilbie v. Lumlcy, 2 East, 469; Malcom v. Fnl- 
larton, 2 T. R. 645 . (Jutere , if not prejudiced, 
could he sustain such action? Fanner v Arun- 
del, 2 Bla. Rep. S24; Price r. Neal, I Bla, 
Hep. 39 ); 3 Burr. 1335, (Chit. j. 364); An- 
cher r. Bank of England, Doug. 637, (Chit. j. 
406 ); Lize v Dickinson, 1 T R. 2S5. Sem- 
tie, he could; see Milnes v Duncan, 6 Bar. Sl 
Cres. 671; 9 Dowl. & Ity. 731 , (Chit. j. 1330); 
ante , 425, note (A). 

(r) 1 Pardos*. 458. 

(s) In Taylor r. Jones, 2 Campb. 105, (Chit, 
j. 771), it was contended for defendant, who 
had promised to pay, that the plaintiff* ought to 
show tint at the tunc of such promise the de- 
fendant had full knowledge of the laches of 
the holder; but Bay ley, J. held, 44 that where 
a party to a bill or note, knowing it to be due, 
nod knowing that he was entitled to hove it 
presented when due to the acceptor or maker, 
and to receive notice of its dishonour, promises 
to pay it, this is presumptive evidence of tha 
presentment and notioe, and he is bound hy the 
promise so made.” 

(/) Blesard r. Hirst, 6 Burr. 2670, (Chit j. 
3^4); uud Goodall r. Dolley, l T. R. 712, 
(Chit. j. 440) ; ante , 343, note (d), where cases 


(1) ^ So where the drawer, upon the supposition that a demand had been made upon the 
drawee, which was not the fact, promised to pay, it was hold not binding. Tickner r. Roberts, 
1 1 Curry's Louis. 14 } 
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[ *506 ] 


The conduct also of the party insisting on the want of notice must, in gen- 
eral, be unequivocal, and his promise must amount to an admission of the 
holder’s right to receive payment. The cases seem to go to this extent— r- 
where the drawer of a bill, after it has been dishonoured, makes a distinct 
promise to pay, such promise is evidence that lie has received notice of dis- 
honour; and the reason is this, that men are not prone to make admissions 
adverse to their own interest; and therefore where the drawer promises pay- 
ment, it is to be presumed that he does so because be is conscious that he is 
liable. To that extent goes Lundie r. Robertson (u), and no further(x). 
Where, therefore, the drawer of a bill, on being applied to for payment, said, 
41 If the acceptor does not pay, I must, but exhaust all your influence with 
the acceptor first,” and the drawer afterwards directed the applicant to raise 
the money on the lives of himself and acceptor, it was held, that this admis- 
sion was not to be taken as conclusive evidence of defendants having receiv- 
ed or waived notice of dishonourer). And where a foreigner said only, U I 
aril not acquainted with your laws, if I am hound to p?y it I will,” such pro- 
mise was not considered a waiver of the objection of want of notice(y): and 
it has been considered, that if tiie promise were made on the arrest, it shall 
not prejudice^) ; but this doctrine seems questionable^). And where the 
drawer, after having been arrested, upon being asked what he had to propose 
by way of settlement, said, cc I am willing to give my bill at one or two 
months,” but which was rejected, this was held not to obviate the neces- 
sity of proving notice; and Lord Ellenborough observed, 44 This offer is 
neither an acknowledgment nor a waiver to obviate the necessity of express- 
ly proving notice of the dishonour of the bill. He might have offered to 
give bis acceptance at one or two months, although being ^entitled to notice 
of the dishonour of the former bill, lie had received none, and although, upon 
this compromise being refused, he meant to rely upon the objection. If the 
plaintiff' accepted the offer, good and well; if not, things were to remain on 
the same footing as before it was made(a). So an offer on the part of the 
indorser of a bill to p .y part of the amount and the costs, and to give a war- 
rant of attorney for the residue, will not dispense with proof of notice of dis- 
honour (6) . And where the day after a bill of exchange had been dishonour- 
ed in London, and before the fact of the dishonour could be known in York- 
shire , the drawer’s cku k called in Yorkshire upon the indorser prior to the 
holder and a conversation took place as to the bill being likely to come back, 
and the clerk said, 44 I suppose there mil be no alternative but my taking up 
the bill , and if you will bring it to Sheffield on Tuesday , / will pay the mo- 
ney;” and the indorser did not receive either the bill or notice until some 
days after the Tuesday, and notice of dishonour was not given to the draw- 
er in due time; it was held, that such promise was not sufficient to dispense 


of a promise to pay after an unknown refusal to 
accept. Lundie r. Robertson, 7 East, 231, 
(Ciiit. j. 724), and the other cases referred to, 
ante y 500, note (r), were cases of a promise 
after a neglect to give notice of non-pa\jm,cnl % 
which must have been known to the defendant. 

(u) 7 East, 231; ante , 500, nole (r). 

( x ) Per Tindal, C. J. in Hicks v. Duke of 
Beaufort, 5 Scott, 508, 004; 4 Ring. N. C. 
229, 232, 8. C. 

(y) Dennis v. Morris, 3 Esp. Rep. 158, 
(Chit. j. 626). 

(z) Rouse v. Redwood, 1 Esp. Rep. 155. 
Defendant, on being arrested, said to the plain- 
tiff “ that it was true the note had his name on 
it, but that he had security, though he wished 


for lime to pay it.” Lord Kenyon said, 
“ When a person is arrested, and at the time 
is ignorant of his rights , or whether he is 
bound by law to pny the demand or not, and 
under such circumstances makes any confession, 
and seemingly admits the demand, such ad- 
mission shall not be allowed to be given in evi- 
dence to charge him.” Sed quare. But note, 
Lord Kenyon was probably influenced by the 
same opinion of the law as that expressed in 
Chatfield v. Paxton, ante , 502, note (/), since 
overruled, ante t 503. 

(ci) Cuming v. French, 2 Campb. 106, note, 
(Chit. i. 771). 

(h) Standage v. Creighton, 5 Cor. & P. 406. 
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with giving due notice of the dishonour to the drawer(c). But we have 1 Of Non- 
seen, that an offer of composition , although not accepted, is considered as P®y raont » 
dispensing with proof of notice of dishonour {d). wry I?*.*" 

Where the plaintiff relies on a statement by the indorser after the bill was ceedings 
due, that he knew he was discharged, but that the plaintiff had behaved so lhereon 
well to him in money matters that he should take no advantage of it, but Waiver of 
would pay the money, he must, it is said, also prove a demand on the ac- rsotice * 
ceptor(e). 

A qualified promise of payment, (hough an admission of the receipt of due Conse- 
notice, must nevertheless be taken as a qualified promise, and acied upon queDC .® ^ 
accordingly (/). Promts. 

It has been considered, that admitting that a drawer of a bill may by cir- Waiver by 
cumstances impliedly warve his right of defence founded on the laches of the nof*™" 
holder; yet an indorser can only do so by an express # waiver, there being a be implied, 
material distinction in this respect between the situation of a drawer and in- [ *507 ] 
dorserf#). 


(c) Picliin r. Graham, 1 Crom & M. 725; 
8 Tyrw. 923 f S. C. It was also held, that the 
promise was not binding, having been made in 
ignorance of the dishonour, see ib. 729. 

(d) Anit) 601, note (to). Sed quare> 
whether the same principle upon which an 
offer of comporilion is held to dispense with 
proof of notice of dishonour, does not apply 
with equal if not gi eater force to an offer to 
pay the whole debt, upon having time. But as in 
both cases such offer amounts at most to a con- 
ditional promise, it is submitted that in neither 
case, where the offer is unaccepted, ought the 
party making it to be prejudiced thereby. 

(e) Brown v. M*Dermot, 6 Esp. Hep. 2G5, 
(Chit. j. 721). 

(/ ) Fletcher r. Froggntt, Guildhall, K. B. 
3d March, 1827. Bill for 214/. Payee v . In- 
dorser. Notice was not proved, but defendant 
had said subsequently, on being applied to, that 
he was not liable to the amount of more than 
70/. This was held by Abbott, C. J. to be a 
qualified admission, and only enabling plaintiff 
to recover that sum; for the defendant might 
make that offer, waiving the right to object to 
the want of notice. S. C. js reported in 2 Car. 
& P. 569. Assumpsit on a bill of exchange 
for 200/., by indorsee against drawer. Suffi- 
cient notice of dishonour had not been given, 
but a witness was cnlled, who stated, that in a 
conversation with the defendant about the bill 
in question, the defendant said, ** I do not mean 
to insist upon want of notice, but I am only 
bound to pay you 70/.* * Something was then 
to be done by some other person in the course 
of the day on which the conversation took 
place; and the defendant added, “ 1 will call 
to-morrow morning and see that all is arranged 
satisfactorily. 1 * Hill, for the defendant, sub- 
mitted, that at least this admission would only 
entitle the plaintiffs to ihe sum mentioned in it. 
Scarlett, for the plaintiff, contended, that as it 
was a waiver of the objection on the ground of 
want of notice, it would entitle the plaintiffs to 
recover the whole amount of the bill. Abbott, 
C. J. " The defendant does not sat that he 


will pay, but that he is only bound to pay 70/. 
1 think the plaintiff must be satisfied with 70 /.*• 
And verdict accordingly. MS. And see 2 Car. 
& P. 569, (Chit. j. 1326). 

(g) Borradaile v Lowe, 4 Taunt. 93, (Chit, 
j. 835); and see Shepherd, Serjeant’s, argu- 
ment, 4 Taunl. 96, 97. The defendant, who 
was nn indorser, in answer to a request to make 
provision for the bill, wrote the following let- 
ter: — “ Sir, 1 cannot think of remilting until I 
receive the draft, therefore, if yon think proper, 
you mav return it to Trevor and Co. Whitchurch 
Old Bank, if you consider me unsafe. 28th 
Jauuary, 1811. (Signed) J. Lowe, Whitchurch. 
To Mr. John Wilkins.” This letter was held 
not to amount to a waiver of the laches in not 
giving due notice of non-payment. And per 
Lord Mansfield, C. J. “ I am extremely glad I 
saved this point; for my mind fluctuated upon 
it very much at the trial; but, upon a further 
consideration, I do not find any case in which 
an indorser , after having been discharged by 
the laches of the holder, has been held liable 
upon his indorsement, except where an eaprett 
promise to pay the bill has been proved. Now 
the letter of* the defendant contains no such ex- 
press promise, but in a great measure shews, 
that the defendant was writing under n suppo- 
sition that he was liable, und that the prior in- 
dorsers would pay the bill; for he desires that 
it may be sent to Trevor and Co. who were the 
indorsers next in priority; but when he after- 
wards finds that the case is otherwise, and that 
the other indorsers would not pay, and that be 
also was discharged, he refuses, as it was still 
open to him to do. I cannot consider the letter 
ns conveying nn absolute promise to pay at all 
events, whether Trevor and Co. did or not; and 
I think, in this case, it would be too much to 
fix the defendant by any such implied promise. 
In most of the cases where the defendants have 
been held liable, they have cither mode an ex- 
press promise to pay, or a promise when they 
had a full knowledge at the time that they were 
discharged, or where there was a real debt bind- 
ing in conscience due from them; but none of 
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Or NON-PAYMENT. 


[PART I. 


I. Of Non- A person tvho has been once discharged by laches from his liability, is 
and^eces- a ^ vva y s discharged; and therefore where two or more parties to a bill have 
•ary Pro- been so discharged, but one of them not knowing of the laches, pays it, such 
ceedings payment is in his own wrong, and he cannot recover the money from another 
thereon . 0 f suc }j pa r ij es (/i) (1 ). 


the cases have gone to the extent of making 
this defendant liable; and to hold that he was, 
in this instance, would he extending them ho- 
yond their fair import.” 

(A) Roscoe v. Hardy, 12 East, 434 ; 2 Campb. 
458, (Chit. j. SOI); Turner v. Leach, 4 B & 


Al. 641, (Chit j 1108) ; ante , 391, 426, 434. 
When payment without notice of dishonour no 
bar to action founded on contract of indemnity , 
Huntley r. Sanderson, 1 C. & M. 467; STyrw. 
469; ante , 331, note (*), 343, note (e). 


(1) There are many circumstances which in point of law amount to a waiver of notice. And 
the doctrines respecting waiver of notice equally apply to the non-acceptance, and non-payment 
of bills, and non-payment of notes, the cases on this subject which have beeo decided in the 
United States, will be here collected together. If the maker of a note abscond, and the indorser 
before it becomes due, informs the holder of the fact, pod requests delay, and agrees to give a 
new note for the amount, it is a waiver of demand and notice of non-payment Leffingwell v. 
White, 1 John. Cas. 99. So if the indorser, before the note becomes due, takes an assignment 
of all the property of the maker as security for his indorsements. Bond v. Farnham, 6 Mass. 
Rep. 170. But it will be otherwise if he take an assignment of property only tt» secure him 
against his indorsement of other specified notes Ibid. See Prentiss v Danielson, 6 Conn. Rep. 
176. So, if the indorser of a note, to protect himself from eventual loss, take collateral security 
of the maker, on account of the particular note indorsed, it is a waiver of the legal right to re- 
quire proof of demand on the maker and notice to himself. Mead r. Small, 2 Greenl. 207. 

And a waiver of notice or an agreement to be bound by a notice different from that which the 
law requires, may be inferred from the conduct of the parties. Upon this ground ft has been de- 
cided in Massachusetts , that if the parties do their business at a particular bank at which a note 
is made payable, they will be presumed to agree to be bound by the usage of that bank as to de- 
mand and notice, although such usage may be entirely at variance with the general rules of law; 
as for instance, if the usage of the bank be to make a demand on the maker before the note be- 
comes due, or to give notice to the indorser before or after the time required by law; or by put- 
ting letters into a post-office, or by any other mode of conveyance varying from the rules of law. 
Jones r. Fales, 4 Mass. Rep. 245. Widgerv v. Munroe, 6 Mass. Rep. 449. President, Direc- 
tors & Co of the Lincoln and Kennebcck Bank r. Hammett, 9 Mass. Hep. 159. The same t>. 
Page, 9 Mass. 155. These decisions do not seem to have been recognized in any other state; 
and may perhaps be thought to deserve further cousideration. But the general principle running 
through these cases, seems to have been recognized by the Supreme Court of the United States, 
in the case of Mills r. Bank of the United States, 11 Wheat. 431, wherein it was held, that al- 
though by the general law, demand of payment of a bill or note, must be mode on the third day 
of grace; but where n note is made for the purpose of being negotiated at a bank whose usage 
is to demand payment and give notice on the fourth day, such usage forms a part of the law of 
the contract: and it is not necessary that a personal knowledge of the usage should be brought 
home to the indorser. See Bank of Washington v. Triplett, I Peters, 25. 

A promise to pay a dishonoured note or bill made with a full knowledge of all the circumstan- 
ces, will also be deemed a waiver of a due demand and notice. Donaldson r. Means, 4 Dali. 
Rep. 109. Pierson r. Hooker, 3 John. Rep. 68. Duryee r. Dennison, 5 John. Rep. 248. 
Miller v. Hackley, 5 John Rep. 376. Copp t?. M’Dugall, 9 Mass. Rep. 1. Hopkins v. Lis- 
well, 12 Mass. Hep. 52. But the promise must be explicit and made out by the most clear and 
unequivocal evidence. Therefore where the indorser speaking of several bills on different places, 
and under different circumstances, said ** he would take cure of them;” or “ he would see them 
paid;” it was held not sufficient evidence of a propiise to pay one of the bills on which no notice 
of non-acceptance had been given. Miller v. Hackley, 5 Jolm. Rep. 375, and see Griffin v. Goff*, 
12 John. Rep. 423. And what n man snys under the surprise of a sudden and unexpected de- 
mand ought to be construed with a good deni of strictness. *Muy r. Coffin, 4 Mass. Rep 341. 
Indeed it seems to have been held that under such circumstances a promise to pay a bill which 
had been protested for non-acceptance, and of which due notice had not been given to the indors- 
er, did not bind him, as it was wholly without consideration, nnd especially as he retracted his 
promise within a few days afterwards. May v. Coffin. And it has been repeatedly decided in- 
Massachuseits , that if an indorser under ignorance of the law , or through mistake of the law, 
promise to pay a dishonoured hill or note, he is not bound by such promise. Warder v. Tucker, 
7 Mass. Rep. 449 . Freeman r. Boynton, 7 Mass. Rep. 483 . May v. Coffin. And it seems 
generally agreed that a promise to pay, or an actual payment under a mistake of the facts, is not 
binding. Donaldson v. Means. Garland r. The Salem Bank, 9 Mass. Rep. 408. Crain v. Col- 
well, 8 John. Kep. 384. Tower r. Durell, 9 Mass. Rep. 332. Fotheringham e. Price’s Exr’s 
1 Bay’s Rep. 291. Griffin r. Goff*, 12 John. Rep. 423. Trimble v. Thorne, 16 John. 152. 

But a waiver of a right to notice made by the indoroer of a note, does not in general excuse 
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AND NECESSARY PROCEEDINGS THEREON. 


50 ? a 


With reference to the decisions upon the liability of an agent who has I. OfWoo- 
ncglected to give due notice of non-acceptance, it is clear that an agent, to 
obtain payment ortoforward notice, would be liable to a special action on nr y p ro _ 
the case to recover compensation for any loss sustained by the neglect of his ceedioga 
duty(i)(l). lbereon - 

9thly, Lia- 

In foreign countries, especially in France, when a bill has been duly pro- 
tested for non-payment, the holder has a right to draw a bill of exchange case of 
upon the drawer or one of the indorsers, called retraile , and which is com- M gleet. 
posed, first of the principal sum, and interest from the day of the protest; lothly, Of 
secondly, of the expense of the protest; thirdly, of other legal expences, » 

such as bank commission or brokerage, and of journies, when requisite, to imbur*^ 6 ” 
obtain payment; fourthly, of the stamp and of the postage of letters, which the Princi- 
the default of payment rendered necessary to write. These charges must P^^nter- 
not exceed what of right ought to be demanded, and the speed of commer- Expense*, 
cial transactions renders it necessary that the authentic vouchers cf such called in * 
charges should accompany the bill. The evidence in support of the charges rranc ® 
is established by an account called “ eompte de retour ” which ought to toe reiratle ' 
annexed to the retraite bill of exchange as well as the protest, or a copy 
thereof. This account ought to name the person on whom the retraite bill is 
drawn, in order to shewtbat it relates to such retraite bill, and to avoid the frauds 
might result from the omission. The account *ouglit also to announce the [ *508 ] 
rate of exchange at which the retraite bill is negotiable, and which the law' 
terms rechange (k ) . 

(i) Ante , 273, 331, 332; Van Wart v. Wool- of re-exchange, see 1 Pardess. 461, Sic. There 
ley, 3 Bar. & Ores 439; 5 Dow. & Ry. 347; is no accumulation of re-exchange between in~ 

1 R. & M. 4, (Chit. j. 1235). dorser*. 1 Pardess. 468. 

(Ac) 1 Pardess 460 to 465. Aa to amount 


the holder from demanding payment of the maker at the maturity of the note, for it rimy be done 
in the confidence that the maker will punctually pay it. Berkshire Bank v. Jones, 6 Mass. Rep. 
524. And a qualified or conditional promise of the indorser to pay, which is rejected by the bol- 
der, is not a waiver of notice. Agan r. M’Manus, II John. Rep. ISO. Crain r. Colwell, 8 
John. Rep. 180. 

It seems that if an indorsee of a note cannot recover upon it against the maker, by reason of 
usury between the maker and his indorser, of which usury the indorsee was ignorant at the time 
of the purchase, he may recover against such indorser, without having given him due notice of 
the dishonor of the note. Copp p. M’Dugall, 9 Mass. Rep 1. 

If the drawer of a promissory note be known by the indorser to have been insolvent when the 
note was made, and when it became due, the indorser is, nevertheless, entitled to due notice of 
non-payment by the drawer. But if the indorser has accepted from the drawer, a general aasign- 
ment of his estate and effects, notice is not necessary. Barton r. Baker, 1 8erg. & Rawle, 334. 

When the drawer of a note is known to be a bankrupt or insolvent, demand and notice are not 
necessair. Clark r. Minton, 2 Const. Rep. 682. But it must be an utter and declared insol- 
vency of record and known as such to the indorser. Kiddell v. Ford, Ibid. 678. 

In on action against the indorser of a note, proof of a waiver of notice will support an allega- 
tion of actual notice. Thus, where the indorser of a note applied to a bank to get it discounted, 
and promised to attend to the renewal of it, and to take care of it; and directed that a notice to 
the maker should be sent to his care, and such notice was sent accordingly; it was held, that 
this was a waiver of a regular demand and notice; — or at least, the jury, from these circumstan- 
ces, might legally infer a waiver. Taunton Bank v. Richardson, 5 Pick. 436. Bee Barker v. 
Parker, 6 Pick. 80. 

(1) •{ But a notary is not liable for omitting to give due notice so long as the bolder may resort 
to other grounds for fixing the indorser in default of the notice and does not avail himself of such 
grounds. Franklin v. Smith, 21 Wend. 624. ^ 
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OF PAYMENT SUPRA PROTEST. 


PART I. 


II. Of Pay- 
ment Su- 
pra Pro- 
test. 


Who may 
pay Supra 
Protut 
(«• 


Nectary 

precaution. 


[ *509 ] 


II. Of Payment Supra Protest. 

We have already considered the nature of the protest for better security, 
and of an acceptance supra protest , and of the proceedings of the holder, and 
ultimate payment by such acceptor(Z). The nature of a payment suprapro- 
test remains to be considered. 


Payment of a bill, whether foreign or inland (m), being refused, any third 
person, not before a party to the bill, as he might have accepted, so he may 
after protest pay it for the honour of the drawer, or any of the indorsers(n); 
which payment, as it is always made ajter protest, is called payment supra 
protest(o) ; but the acceptor, if he have previously made a simple acceptance, 
cannot pay in honour of an indorser, because, as acceptor, he is already 
bound in that capacity ( p) ; he may, however, when he has accepted a bill 
without having effects of the drawer in his hands, and no provision has been 
made by the drawer for payment, suffer the bill to be protested, and then pay 
supra protest(q), in which case he will have a remedy on the bill against the 
drawer(r); but that seems unnecessary, excepting as a precaution with re- 
gard to evidence, for without it he might, in an action for money paid, though 
not on the bill, recover all money paid without consideration. A party pay- 
ing a bill supra protest , which has already been accepted by another, may 
sue such first acceptor(s) ; but if a person take up a bill for the honour of the 
drawer, he has no right of action against the acceptor, if he accepted it for 
the accommodation of the drawer(J). A bill previously accepted supra pro- 
test must be duly' presented for payment to the original drawee, and duly 
protested for non-payment by him, before the acceptor supra protest can be 
sued(tt). We have seen, however, that in the case of a bill made payable 
at a place other than the residence of the drawee, a second presentment to 
the drawee is dispensed with; and we have also seen, that since the 6 & 7 
Will. 4, c. 58, the presentment to the acceptor supra protest need not be 
made until the day after the bill falls due(x). If several persons separately 
offer to pay supra protest , the holder ought to receive payment from him 
whose offer is most favourable, or for the honour of most parties (ry). 


In general, no person should pay on honour of a bill, or of a particular 
parly to it, before the bill has been duly protested for non-payment by the 
drawee(r); and if he do, it will be presumed that his payment is on the be- 
half of the drawee(a), and he will have no claim upon the drawer or indors- 
ers (5). Nor should a party pay after protest, * without ascertaining that the 
signatures of those for whose honour he pays are genuine, for if he do, and 
they should turn out to have been forged, he will have no remedy against 
them; nor can he recover back the amount from the party paid, unless he 


( l ) Atilt, 349 to 352; 1 Pardess. 430, 464, 
465. 

(tn) Ante , 344; Smith v. Nissen, 1 T. R. 
269, (Chit. j. 435). A promissory note is 
sometimes , but very rarely, paid supra protest. 

(n) Fairly v. Roch, Lutw. 891, 892, (Chit, 
j. 172) ; Marius, 128; Bayl. 6th edit. 825. 

(o) Beawes, 2d edit. pi. 50; Mar. 129. See 
the custom stated, Lutw. 899. 

(p) Beawes, pi. 51. 

( q ) Id. pi. 62. 

(r) Id. ibid.; and Raper v. Birkbeck, 15 
East, 17, (Chit, j 851). 


(s) Ex parte Wackerbath, 5 Ves. 674, (Ch. 
j 627). 

(/) Ex parte Lambert, 13 Ves. 179, (Chit. j. 
732). 

(«) See ante , 347 to 352. 

(x) Ante, 349, 351. 

( y ) l Pardess. 430. 

(z) Vaodewall v. Tyrrell, Mood. & M. 87, 
(Chit. j. 1352); Forbes on Bills, 149; ante, 
846, note (r). 

(а) l Pardess. 430. 

(б) Same cases as in notes (*) and (o). 
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discovers his mistake, and gives notice to him on the very day of payment, II. Of 
so as to enable him to give the promptest notice of dishonour, and prevent 
the discharge of prior parties from want of such notice(c). It is said, that ro ~ 
a person who has paid supra protest, may, in France, summon the holder Necejlflr 
whom he has paid, and compel him to communicate the names and residences precaution, 
of all the indorsers, and at all events of his immediate indorser, and each of 
them in his turn is also bound to communicate all particulars to his immedi- 
ate indorser(</). After having thus caused the bill to be protested for non- 
payment by the original drawee, and ascertaining that the signatures of the 
drawer and indorser are genuine, even then a party should not pay supra 
protest before he has declared to a notary public for whose honour he intends 
making it, and obtained the notary’s certificate (usually termed an act of 
honour) to that effect; of which declaration the notary roust give an account 
to the parties concerned, either in the protest itself, or in a separate instru- 
ment^)^). If, however, the acceptor supra protest for the honour of the 
drawer or indorser, had received his approbation of the previous acceptance, 
he may then pay the bill without any protest for non-payment(/). 

Although, with respect to other debts, a stranger who has no interest in Remedy of 
them, does not, by paying them, entitle himself to the rights of a creditor, Party pay- 
unless he have the consent of the debtor to such payment^), yet, with re- l p*f t “£ ra 
gard to a bill of exchange, a stranger who pays it supra protest for the hon- * ’ 
our of the bill or generally, becomes an indorsee, and acquires all the same 
rights, and is entitled to all the same remedies as the holder had, whom he 
paid, although no formal indorsement or transfer of the bill -be made to 
him(/i)(2); and such payment supra protest does not, like a simple payment 
by the original drawee, operate as a satisfaction of the bill, but itself trans- 
fers the holder’s rights to the party paying(i); unless the party paying, by 
his own act, limits and narrows his right. Therefore a party so paying su- 
pra proles/ ^cncra%, has a right to sue not only the original acceptor, but 


(c) Wilkinson r. Johnston, 8 B. & C. 428; 
5 Dowi. & Ry. 403, (Chit j. 1231); Cocks v. 
Masterman, 9 B. & C. 902; 4 Man & Ry. 
676; Daos. & LI. 329, (Chit j. 1446); Bayl. 
6th edit 320; ante , 426, 427. 

(d) 1 Pardes9. 474, 476. 

(e) Beawet, pi. 63; Mar. 128; Forbes on 
Bills, 149. As to the necessity of an act of 
honour upon an acceptance or payment supra 
protest, see Brooke’s Office of J\otary t pages 
86 to 89, 101; and see forms, ib. 229 to 233. 

(/) Beawes, pi. 48. 

(g) Exall v. Partridge, 8 T. R. 810; 1 Rol. 
Ab. 11; Lampleigh v. Buthwait, Hob. 106; 
Stokes v. Lewis, 1 T. R. 20; Williams r. Mil- 
lington, 1 Hen. BJa. 83; Jenkins v. Tucker, id. 

91 . 

(A) Poth. pi. 171; 1 Pardess. 437, 438; 
Mortens v. Winnington, 1 Esp. R 112. 

Mortens v. Winnington, 1 Esp. R. 112, 
(Chit. j. 623). Assumpsit against defendant 
as drawer of a bill. The bill in question was 


drawn by the defendant on Carrioni, in Italy, 
in favour of Webbould. Webbould indorsed 
it to Burton, Forbes, and Gregory, they sent it 
to their correspondent in Holland, who sent it 
to Italy, where it was presented to Carrioni for 
payment, who refused it, upon which the plain* 
tift9, who were merchants resident at Venice, 
paid the bill for the honour of Burton, Forbes, 
and Gregory, and now brought their action 
against the defendant as drawer. The counsel 
for the defendant contended, that where a bill 
ia taken up for honour of any of the parties 
whose names are on it, that such person only 
shall be liable. But Lord Kenyon was of opior 
ion, that where a bill ia ao taken op, that the 
party who does so is to be considered as an in- 
dorsee, paying full value for the bill, and as 
such entitled to all the remedies to which an 
indorsee would be entitled, that is, to soe all 
the parties to the bill, and he therefore directed 
the jury to find a verdict for the plaintiff. 

(t) 1 Pardess. 439. 


( I ) ^ The payer of a bill supra protest, for the honor of the indorser, mast give reasonable 
notice to the party that he has made such payment for his credit; otherwise he is not liable to 
[ «?. refund. Woon v. Pugh et al., 7 Ham. pt. 2d, 164. } 

# (2) ^ Where a party to a bill is once exonerated, his liability cannot be revived without his 

assent; even payment by his friend, for his honor, subjects him to no legal liability. Higgins v. 
Morrison’s Ex’r, 4 Dana, 102. } 

73 
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also all the indorsers and the drawer, either specially upon the custom (fc), 
or perhaps *generally upon a count for money paid for the defendant’s use(J), 
though it is considered safer to declare specially (m). In an action upon a 
bill with several indorsements by a plaintiff, who has paid the bill under pro- 
test for the honour of one of one indorsers, it is sufficient, even on a 
special demurrer, to state that he paid the bill according to the usage and cus- 
tom of merchants, without stating that he had paid it to the last indorsee(n). 
If a party pay for the honour of a particular indorser, he may then sue all 
prior indorsers, and the drawer (o), and acceptor, but not subsequent indors- 
ers, he having by such special payment excluded and discharged them, and 
narrowed and limited his right. In general, a party paying for the honour 
of the drawer, may sue the acceptor (p ) ; but a person taking up a bill for 
the honour of the drawer in particular, and not generally for the honour of 
the bill, has no right against the acceptor without effects^), in France, 
a person who has paid supra protest , may compel any prior indorser who 
has received a guarantee or security to render them available, but he has no 
claim on any subsequent indorser (r) . The reason of this exception to the 
general rule, precluding a party from constituting himself the creditor of 
another, without his concurrehce, it has been observed, is, that it induces 
the friends of the drawer or indorsers to render them this service; it tends to 
prevent the great expense attending the return of a bill, and preserves the 
credit of the trader (*). 


( k ) Fairley v. Roch, Lutw. 891, (Chit. j. was unnecessary for plaintiffs to prove any in- 

172); and Manning's Index, 70. dorsement excepting that of the first indorsers, 

(l) Semble, Smith v. Nissan, 1 T. R. 269, who gAve it due circulation, and that it was not 
(Chit. j. 435); Vandewall v. Tyrrell, Mood. & incumbent on a holder tupra protest to prove 
M. 87, (Chit. j. 1362); ante , 346, note (r). more than the indorsement, and the protest and 

(to) In Reid and others n. Smart, Monday, payment supra protest , and due notice of dis- 
13th April, '.1828, at Guildhall, before Lord honour. A. Gordon, attorney for plaintiffs. 
Tenterden, the leading counsel inclined to (n) Cox t>. Earle, 3 Bar. & Aid. 430, (Chit 
think, that a plaintiff who has paid bills supra j. 1078). 

protest for the honour of the payees, who were (o) Mertens v. Winnington, 1 Esp. R. 112, 
first indorsers, could not recover on a count for (Chit. j. 623) ; ante t 609, note (h). 
money paid against the drawer, and thereupon (p) Ex parte Wnckerbath, 6 Ves. 674, (Chit, 
special counts were added on the morning of j. 627); see observations on that case in Ex 
trial, by leave of Lord Tenterden. Plaintiffs parte Lambert, 13 Ves. 179. 
were nonsuited for want of a stamp on a letter. (q) Ex parte Lambert, 13 Ves. 179, (Chit 
N. B. — There wore several special indorse- j. 732); Bnyl. 6th edit. 329, 438. 
ments, and the first by Kennedy and Maitland (r) 1 Pardess. 439. 

was special; but Lord Tenterden hold, that it (#) Beawes, pi. 64; Poth. pi. 171. 


Digitized by Tooele 



•CHAPTER XI. 


OF CHECKS ON BANKERS. 


Definition of, and Parties to 
Form of 

Whan exempt from Stamp 
Transfer of 

May be taken in Execution 


611 

ib . 
id. 
ib . 

613 


Time of Transfer 

Presentment for Payment , THme of ib . 

Payment of #14 

Liability of Banker for not Paying ib. 
Rules as to Bills and Notes, applicable to 616 


A check or draft on a banker, is a written order or request, addressed to Defajtjoa 
persons carrying on the business of bankers, aod drawn upon them by a par- and Parties 
ty having money in their hands, requesting them to pay, on presentment, to *** 
a person therein named, or to bearer, a named sum of money. 

The form of a check has already been given (a). It nearly resembles a Form, 
bill of exchange, but it is uniformly payable to bearer, and should be drawn 
upon a banker, or person acting as sucb(6). 

On account of the daily and immediate use of checks, the 55 Geo. 3, c. when 
184, has exempted them from stamp duties, provided they be for the pay- emptftom 
ment of money to the bearer on demand, and drawn upon a banker , or a per- 8ump. 
son acting as such , and residing or transacting the business of a banker, with- 
in fifteen miles of the place where such draft or order shall be issued (c), and 
provided also that such place be specified in such draft or order(d), and 
that the same shall bear dote on or before the day the same shall be issued, 
and do not direct the payment to be made by bills or promissory notes (a). 

We have before considered the decisions* upon this enactment (/). If 
these requisites be not strictly observed, an unstamped check cannot in gen- 
eral be read in evidence for any purpose (g), except to prove a crime or 
fraud(h). These instruments are expressly excepted out of the provisions 
of the 7 Geo. 4, c. 6, s. 9, and 9 Geo. 4, c. 65, s. 4, and which authorize 
checks on bankers for sums under 5/. (i). 

Where several persons, not partners in trade, as for instance, assignees 
of a bankrupt, deposit money in the bank, or at an ordinary bankers, all 
must, at law, sign checks for drawing out the amount; but if one abscond, a 
court of equity will compel payment to the others(fc). 

It was once thought that a check drawn on a banker was not # transferable Transferor, 
generally, but only so within the bills of mortality (/). But it is now settled, [ *51 2 ] 


(a) Ante , 147. 

( b ) Ante, 106, 118. 

(c) 9 Geo 4, c. 49, a. 16; ante , 106, n. (u). 

(d) Ante , 106, note (x). 

(«) 66 Geo. 3, e. 184; ante , 106, 107, 118. 
(/) Ante , 118. 

(g) Borradaile r. Middleton, 2 Campb. 63, 
(Chit j. 766); ante, 122, 123. 

(A) Rex 9 . Poolej, 8 B. fc P. 316. As to 


what puiposes an unstamped instrument is ad- 
missible in evidence, see Stark, on Evid. part 
iv. 1381 to 1883; Coppock v. Bower, 4 Ar & 
W. 361 ; ante , 123, 124. See port, 821, (47). 

(») Ante , 160, 161, 160. 

(A?) Ex parte Hunter, 2 Rose, 863, (Chit j. 
1246). 

(/) Grant a. Vaughan, 8 Burr. 1617, (Chit 
j. 366). 
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Of Checks that they are as transferable as bills of exchange, though, strictly speaking, 
on Bank- t | le y are not ^ae before payment is demanded, in which respect they differ 
ers from bills of exchange and promissory notes, payable on a particular day (m) ; 
Transfer an( j therefore the mere circumstance of a person receiving a check, a few 
days after its date, does not necessarily , as in the case of an over-due bill, 
subject him to the objections which would have affected it in the hands of the 
person from whom he received it (n) . A banker’s check is not considered 
as money, although it affords the means of receiving money immediately (o), 
but it is a mere ckose in action , not in possession, and not recoverable but by 
action (p). In practice, however, they are taken in payment as cash, and 
the acceptance by a creditor of a check in his favour, drawn by his debtor, 
operates as payment, unless dishonoured (q ) ; and it has been decided that a 
banker in London, receiving bills from his correspondent in the country, to 
whom they had been indorsed to present for payment, is not guilty of negli- 
gence in giving up such bills to the acceptor upon receiving a check on a 
banker for the a’mount, although it turn out that such check is dishonour- 
ed (r)(l). But a check to operate as a payment must be unconditional in 
its terms; and, therefore, if a debtor transmit to his creditor a check drawn 
for a less amount than the debt, and expressed to be for the balance of ac- 
count, the creditor is not bound to receive it as payment, and may comilience 
an action for the debt, notwithstanding the check is still in his hands unpresent- 
ed; for the presentment of such a check would at least furnish some evidence 
that the creditor had received it as payment of the balance of account(s). 
And even if the check were unconditional, the creditor would have a right 
to exercise his discretion, whether or not he would receive it as payment, by 
presenting it(/). We have before considered under what circumstances the 
production of a check will be evidence of payment to the party named there- 
in(u). In an annuity transaction, a check must be described as such, and 
not as cash(x); and, in an action for usury, it was held, that the forbearance 
should be laid from the time when the check was actually received, and not 
from the time when it was given (y). It is said that checks are not protest- 


(m) Per Lord Kenyon, in Boehm r. Stir- 
ling, 7 T. R. 430; 2 Esp. 675, (Chit. j. 593). 

( n ) Rothschild v. Corney, 9 B. & C. 388; 
4M. & Ry. 411; Duns. &. Uoyd Rep. 325, 
(Chit. j. 1430) ; ante , 221, 222. 

(o) See Down r. Hulling, 4 B. & C. 330, 
333; 6 D. & R. 455, S. C. 

( p ) Per curiam , in Moore r. Burtrup, 2 D. 
& Ry. 28; 1 Barn. & Cres. 6, (Chit. j. 1153). 

( q ) Pearce v. Davis, 1 Mood. & R. 365. 
The mere fact of a person’s drawing such a 
check in favour of another is not evidence of a 
debt. 

Boswell v . Smith, 6 Car. &, P- 60. A. had 
a claim on B., C., and D. Several months af- 
terwards B. signed a check for u larger sum, in 
the name of himself and C. and D., as his part- 
ners, which was proved to have passed through 
the hands of A., and to have been appropriated 
by him to his own purposes. A. died: — Held, 
in on action by his executors against the three 
partners for the original claim, that the check, 


primh facie , was evidence of payment; but 
there being other circumstances from which a 
loan of its amount might be inferred , it was 
left to the jury to say whether it was a loon by 
B. alone, or by the partnership, although no 
memorandum or acknowledgment of any kind 
was produced, by which the executors could as- 
certain whether it was a loan. 

(r) Russell r. llnnkey, 7 T. R. 12, (Chit, 
j. 530); ante, 369, note (x). Sed quart, id. 
ibid. 

(s) Hough u. May, 4 Ad. & El. 954; 6Nev. 
& Man. 635 ; 2 Har. & YVol. 33, 8. C. In 
this case the plaintiff had offered to return the 
check, but not until after a writ had been issu- 
ed. 

(0 Id. ibid. 

(u) Ante, 400. 

(x) Poole v . Ca banes, 8 T. R. 828; Duffu. 
Atkinson, 8 Ves 577, 580. 

( y Borradaile v. Middleton, 2 Campb. 53, 
(Chit, j 765). 


(1) If a person receives a check drawn by another, and passes it in payment, he stands in 
the situation of an indorser of a bill ; and unless he knew that the drawer had not money in bank, 
is not liable, except on due notice and diligence. Humphries v. Bicknell, 2 Litt. 299. 
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able(z); and this doctrine seems to be correct, because checks are payable 
on * presentment, and the statute 9 & 10 Will. c. 17, applies only to bills 
of exchange payable after the date . Since the I & 2 Viet. c. 110, s. 12, 
checks are liable to be taken in execution. The criminal law relating to 
these instruments will hereafter be considered (r). 

In the ordinary course of business, a check cannot be circulated, negoti- 
ated, or transferred, so as to affect the drawer, who has funds in the hands 
of the bankers, after banking hours of the day after he first issued it(a). 
But where the drawers of a banker’s check themselves issued it nine months 
after it bore date, upon a consideration which afterwards failed, as between 
them and the persons to whom they delivered it, it was held that they 
could not be permitted to object to this circumstance in an action brought by 
a subsequent holder for a valuable consideration, and without notice; though 
by the general rule, any person receiving a negotiable instrument after it is 
due, is deemed to have taken it upon the credit of the person from whom he 
received it, and subject to the same equities as existed between him and the 
parties sued on such instrument^) (1). 

With respect to the time when a check should be presented for payment, 
the general rule seems to be, that it suffices to present it at any lime during 
banking hours of the day after it was issued , as against the drawer , or as 
against the party delivering it on the day after it was received from him(c); 
and where it has been received at a place distant from that where it was 
payable, then it should be forwarded for presentment on the day after it was 
received (d). 

According to the custom in the City of London , a person receiving a 
check with his banker’s name written across it, pays it in at the banker’s, 
and the banker, if he receives it in time, presents it at the clearing house, 
and obtains payment the same day: where, however, a debtor paid his cre- 
ditor by a crossed check, and the latter on the same day transmitted it to his 
banker’s, and the banker negligently (as it was alleged) omitted to present it 
at the clearing house in time for that day (when it would have been paid), 
and on the next it was dishonoured, the firm on which it was drawn having 
stopped payment; it was held that the supposed negligence of the banker, 
though it might render him liable to his customer v did not discharge the draw- 
er, the holder of the check being entitled, by the general law, to present ir 
the day after he receives it; and no custom of the city being proved as be- 
tween debtor and creditor , that a crossed check, if received by the latter and 
sent by him to his banker in sufficient time, must be cleared the same day(e). 


(s) Grant v. Vaughan. 3 Burr. 1519, (Chit, 
j. 365). 

( 2 ) Pott , Part III. 

(a) Ante , 222, 223, 395 to 389. 

(b) Boehm c. Stirling, 7 T. R. 423; 2 Esp. 
675, (Chit. j. 593); ante t 222, 387, in notes. 

(c) Ante , 385 to 387. 

(eZ) Ante , 386. When too late; Moule r. 
Browne, 4 Bing. N. C. 266; 5 Scott, 694, S. 
C.; ante , 396, 387, note (/ ). 

(e) Boddington v Schlencker, 4 Barn. & 


Ado). 752; 1 Nev. & Man. 540,8. C. The 
cause was tried before Lord Tenterden, C. J. , 
who left it to the jury whether or not the check 
was paid into the plaintiff’s bankers in time to 
be presented at the clearing house on the tamo 
day. The jury found a verdict for the defend- 
ant. On motion for a new trial, Parke, J. said, 
“ there is no doubt that the receiver of e check 
has till the close of the banking hour* on the 
following day to present it. It ia said, how- 
ever, that there is a particular custom, qualify- 


(1) <[ A check upon a bank is transferable like a bill of exchange; and the mere circumetanco 
of its being dated on a day after that on which it ia taken by the holder is not sufficient in an ac- 
tion against him by the holder, to let the drawer into a defence of want of consideration between 
him and the payee. Nor is it sufficient to let the drawer into each defence, that the check was 
taken by tbd plaintiff in payment of an antecedent debt. Walker v. Geieee, 4 Whart 261. 
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Of Check* We have seen, that by the practice of London ^bankers, if one banker who 
on Bank- holds a check drawn upon another banker presents it after four o’clock, 
though it is not then paid, a mark is put upon it to shew that the drawer has 
effects, and that it will be paid; and this marking binds the banker to pay on 
the following day at the clearing house(/). 


Kill 


Payment Formerly, if the banker on whom the check was drawn had reason tosus- 
of - pect, but had not actual notice, that the drawer had committed an act of 

bankruptcy, he could not safely pay the draft, because the payment of a check 
on a banker was not protected by the statute 19 Geo. 2, c. 32, s. 1, which 
mentioned only bills of exchange and debts for goods sold(g) ; but such a pay- 
ment would now be protected by the 82d sect, of the Bankrupt Act, 6 Geo. 
4, c. 16(A), and the recent statute 2 & 3 Viet. c. 29. The banker must not 
pay after notice of a loss(t), nor prematurely (j) ; and he must take care that 
the sum in the body of the check was inserted by the authority of the drawer, 
and not since substituted for a smaller sum, for otherwise he may have to 
bear the loss of the difference (A), unless his customer enabled the party to 
practice the fraud by the manner in which he drew the cbeck(/). 


Liability of A banker is bound by law to pay a check drawn by a customer witli- 
Baoker for j n a reasona ble time after he, the banker, has received sufficient funds be- 
do aying. j on g |n g lo t h e customer; and the latter may maintain an action of tort against 
the banker for refusing payment of a check under such circumstances, al- 
though he has not thereby sustained any actual damage(m). But where the 
[ *515 ] plaintiff, receiving a check drawn upon the defendants, who were his own bank- 


ing this rule. The question on that point was 
not distinctly submitted to the jury, inasmuch 
a* the difference between the usage as affecting 
the relation of creditors and debtors , and that 
of customer and banker , was not pointed out; 
if it had been, I should say that the jury had 
come to a wrong conclusion on the evidence. 
The custom contended for* if it could he sup- 
posed set out on the record, would appear a 
very complicated one. It would be a custom 
as between debtor and creditor, that if the 
creditor received a crossed check from hi* 
debtor, he is not bound to present it till the 
following day; but that if ho hands it to his 
own banker on the same day, within a reason- 
able time before four o’clock, for the banker to 
send it to the clearing-house, and the banker 
neglects to do so, the creditor is answerable for 
that neglect as between himself and the debtor, 
and the debtor is discharged ; or that the banker 
becomes a holder in this special situation, that if 
he does not present the check at the clearing- 
house before four, the debtor is discharged, and 
the banker must take the consequences of the 
non-payment. No such custom was establish- 
ed, and it seems to me that the whole of th9 
evidence comes to this point: that if the holder 
of a crossed chock delivers it to his banker on 
the day ha receives it, within a convenient time 
before the clearing hours, the banker is liable 
as between him and his customer for neglecting 
the usual practice; as he would for disobedience 
of a special direction to present it for payment 
on that day; but the respective situations of the 
debtor and creditor are not altered. It comes 
to the case I put during the argument, that if 
the helder of a bill places it in his banker's 


hands on the day on which it is payable, with 
directions to present it at ten o’clock, and ha 
does not present it till five, in consequence of 
which it is not paid, that does not discharge the 
drawer. It has been decided that the bolder of 
a check may present it at any time he pleases 
during banking hours on the day aftiT he re- 
ceives it, and it is much the best to abide by that 
general rule as between creditor and debtor.” 
Rule ubsolute. And semble , per Littledale, J., 
that seven minutes is not a reasonable time for 
a banker to enter a check and send it to the 
clearing-house. The defendant paid the amount 
of the check, and the cause was not tried again. 

(/) Ante, 292; Robson v. Bennett, 2 
Taunt. SS8. 

(g) Holroyd r. Whitehead, 1 Marsh. 128; 5 
Taunt. 444, (Chit. j. 905) ; but see ante , 896. 

(h) Ante , 396. 

(i) Ante, 89T, 425, 429. 

( j) Id. ibid . 

(k) Hall v. Puller, 5 Barn. & Cres. 750; 3 
Dowl. & Ryl. 464, (Chit. j. 1294); ante, 427, 
note (x). 

(/) Young v. Grot©, 4 Bing. 258; 12 Moore, 
434, (Chit. j. 1844); ante, 423, note (y). 

(ai) Mnrzetti v. Williams, 1 Barn. & Add. 
415; 1 Tyr. 77, n., (Chit. j. 1625). Per 
Lord Tonterden, C. J : “ I think that the plain- 
tiff is entitled to have n verdict for nominal 
damages, altbongh ha did not prove any actual 
damage at the trial. I cannot think there can 
be any difference as to the consequences re- 
sulting from a breach of contract by reason of 
that contract being either express or implied. 
The only difference between an express and an 
implied contract is in the mode of auhstantiat- 
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ers, took the check to the banking house, where he fir<t gave some directions Of Check 
to a clerk upon another subject, and then, while the clerk was minuting such 0B Bank ~ 
directions, laid the check on the counter, and said, “ Place this to vny ac- er# * 
count,” or u credit,” and nothing more was said on either side, and the Liability of 
plaintiff left the check, which was not cancelled, or placed to the plaintiff’s notVnyin* 
credit, or debited to the drawer, who had already overdrawn his ac- 
count, and the bankers, after making some inquiries after the drawer, which 
led to no result, gave the plaintiff notice on the following day, that the 
check would not be paid; it was held, that in the absence of any express di- 
rection or demand by the plaintiff at the time of presenting the check, the 
bankers were entitled to consider it presented to them, not as the agents of 
the drawer for the purpose of present payment, but as the plaintiff's agents, 
to place the check to his credit, like any other negotiable security, and ob- 
tain payment with reasonable diligence; and, consequently, that no implied 
promise to pay arose from the check being received without observation, 
and no further communication made to the plaintiff till the following day(n). 

Nor is a banker bound to pay a check or bill made payable there, unless 
presented within the usual hours of business. Where, therefore, a customer 
of the Bank of England was in the habit of making his acceptances paya- 
ble at the Bank, and one of such acceptances being presented for payment 
at eleven o’clock in the morning, was dishonoured for want of effects, and 
was presented again by a notary at six in the evening, when the same answer 
was given by a person stationed for that purpose; it was held, that the bank, 
although they had before six o’clock received sufficient funds, were not 
bound to pay the bill, it being after the usual hours of business(o)(l). 

Most of the rules respecting bills of exchange and promissory notes, espe- R«la*ota 

Bills and 

mg it. An express contract is proved by an ac- the plaintiff, though he may not have sustained 
tnal agreement; an implied contract by circum- a damage in fact, is entitled to recover nominal V 
stances, and the general coarse of dealing be- damages. At the same time I cannot forbear 
tween the parties; hot whenever a contract is to observe that it is a discredit to a pennon and 
once proved, the consequences resulting from therefore injurious in far.i % to have n draft re- 
the breach of it must be the same, whether it fused payment for so small a sum (87/. 7#. 6d.), 
be proved by direct or circumstantial evidence, for it shews that the banker had very little con- 
The Attorney-General was compelled to admit firlence in the customer. It is an act particn- 
in this case, that if the action were founded on larly calculated to he injurious to a person in 
an express contract, the plaintiff would have trade. My judgment in this case, however, pro- 
been entitled to recover nominal damages, ceeds on the ground that the action is founded 
though no actual damage were proved. Now on a contract between the plaintiff and the bank- 
this action is, in fact, founded on a contract, for ers, that the latter, whenever they should have 
the banker does contract with his customer that money in their hands belonging to the plaintiff, 
be will pay checks drawn by him, provided he, or within a reasonable time after they should 
the banker, has money in his hands belonging have received such money, would pay his checks; 
to that customer. Here that contract was brok- and there having been a breach ot such contract, 
en, for the defendants would not pay the check the plaintiff is entitled to recover nominal dam- 
of the plaintiff, although they had in their hands ages." Parke, Tannton, and Patteson, Js. con- 
money belonging to him, and had had a reason- enrred. Rule discharged, 
able time to know that such was the fact. In (n) Boyd v. Emmerson, 2 Adol. & Ellis, 
this ease the plaintiff might, for the breach of 184; 4 Nev. & Man. 99, S. C. 
that contract, have declared in assumpsit. So (o) Whitaker v. The Bank of England, \ 
in Barnett o. Lynch, 6 Barn. & Ores. 5S9, the Crom., Mee. & Rose. 744; I Gale, 54; 6 Car. 
plaintiff might have declared as for breach of a &. P. 700, S. C. Bat semblt % that it was the 
contract. It ia immaterial in sneb a case whe- doty of the bank to have informed the notary 
tberthe action in form be in fori or in assumpsit, that they had received assets, and that the bill 
It is enbstantially founded on a contract; and would be paid the following day. 


(1) Where the cashier of a bank refuses to pay a check for the want of ftmda of the drawer, 
bat at the same time advances the money to the baarer, it will be presumed the cashier p id hie 
own money as a loan, which will authorize him to recover, in a personal action in bis own name, 
against the borrower. Menard v. Cox, 7 Lonis. Rep. 167. 
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*P CHECKS ON BANKERS. [PART 1. 

cially when payable on demand , affect checks on bankers, and therefore it 
may suffice to refer to the preceding parts of the work(l). 


( 1 ) ^ The obligation on the drawee to pay a check and a bill of exchange are the same. Both 
contain a request from the drawer to the drawee to p*y a sum of money to a third person in 
whose favor the check or bill is drawn. City Bank of New Orleans v. Gitard Bank, 10 Carry’s 
Louis. Rep. 562. 

An action does not lie on a bank check against the drawer until after notice of presentment 
and non-payment, but a doubt exists as to th3 degree of diligence necessary in making such pre- 
sentment and giving notice. Harker r. Anderson, 21 Wend. 372. See the same case for a fall 
exposition by Mr. Justice Cowen, of the law in relation to bank checks and the differences be- 
tween them and bills of exchange. 

Checks are governed in several particulars by the same rules that prevail in relation to inland 
bills of exchange, payable either on demand or at a given number of days after sight. Smith v. 
Janes, 20 Wend. 192. 

Dae diligence in presentment and notice is required to charge the indorser, but no greater dili- 
gence than for bills of exchange. Ib. 

In an action by a second indorser against the payee, laches on the part of the first indorsee will 
not be presumed; nor on the part of a subsequent holder, where the check has been put in circu- 
lation by the second indorsee and remained in circulation only four or five days before present- 
ment; the burden lies on the defendant, lb. 

When the parties reside at the same place, the check should be presented on the day it is re- 
ceived, or the following day; and when payable at a different place from that in which it is ne- 
gotiated, it should be forwarded by mail on the same or the next succeeding day for pre entmenU 
And where by the coarse of the mail the check may be presented in three days, and the holder 
instead of patting it in circulation, holds it in possession seven or eight days, he is chargeable with 
want of diligence. Ib. 

How long a bill or check, payable on demand or at a given number of days after sight, may be 
kept in circulation before presentment, without discharging an indorser is an unsettled question. 


The holder of an indorsed check, is entitled to recover against the indorser, on a promise to 
pay, made after maturity, without direct proof of demand and notice: and the admission of the 
indorser, that he knows that the check has been dishonoured, that he has received part of the 
money for which it was given, and his promise to take up and pay the check, are presumptive 
evidence of demand and notice proper for a jury. Tebbetts v. Dowd, 23 Wend. 379. 

The payee of a check is not responsible to a bank for the amount of it paid to him, without 
fraud on his part, although the bank paid it by mistake, supposing it had funds of the drawer on 
band, when in fact it had not. Hull v. Bank of the State, Dudley’s Rep. So. Car. 259. ^ 
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The law respecting bills of exchange having been pointed out in the pre- 
ceding chapters, it remains, in the present, to make a few observations rela- 
tive to promissory notes, bankers’ notes, and Bank of England notes. 


I. Of Promissory Notes. 

A promissory note is defined to be a promise or engagement in writing to 
pay a specified sum at a time therein limited, or on demand, or at sight, to 
a person therein named, or his order, or to the bearer(a). The person who 
makes the note is called the maker, and the person to whom it is payable 
the payee , and the person to whom he transfers the interest by indorsement, 
the indorsee. 

The usual form of the instrument is thus: — 

£50 London, 1st January, 1840. 

(Stamp.) Two months after date (or “ on demand,*') I promise to pay to Mr. A. B., or order, 
fifty pounds, for value received. 

C. D. 

[ Sometimes are here subscribed, “ Payable at Messrs. G. H. and Co. bankers , London ." 

Those words are immaterial when so subscribed at the foot , ante t 154, n. (t), but if insert- 
ed in the body of the note they form part of the contract(5).] 

Observing on the origin and nature of promissory notes, it has been re- Origin of. 
marked (c), that as commerce advanced in its progress, the multiplicity of 
its concerns required, in many instances, a less complicated mode of pay- 
ment and of obtaining credit, than through the medium of bills of exchange, 
to which there are, in general, three parties. A trader, whose situation and 
circumstances rendered credit from the merchant or manufacturer who sup- 
plied him with goods absolutely necessary, might have so limited a connec- 
tion with the commercial world at large, that he could not easily furnish his 

(a) 2 Bla. Com. 467; Bayl. 5th edit. 1 Kyd, (b) Ante , 153, 154, 365. 

18; Selw. N. P. 9tb edit. 379. (c) Kyd, 18. 

74 
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creditor with a bill of exchange on a * third person, but his own responsibili- 
ty might be so good, that his engagement to pay, reduced into writing, might 
be accepted with the same confidence as a bill on another. However, in 
practice, promissory notes are seldom given in ordinary commercial transac- 
tions, but are confined to acknow ledgments and securities for and modes of 
paying private debts, out of the usual course of trade, where the vendor usu- 
ally draws a bill of exchange upon the purchaser, payable at the expiration 
of the stipulated credit. 

The validity of these instruments, though favoured by many judges, met 
with a strenuous opponent in Lord Holt, who, as it has been observed(d), 
most pertinaciously adhered to his opinion, that no action could be main- 
tained on a promissory note as an instrument, but that it was only to be con- 
sidered as evidence of a debt. He was of opinion, that actions upon notes, 
as such, w T ere innovations upon the rules of the common law, and that the 
declarations upon them amounted to the setting up a new sort of specialty un- 
known in Westminster Hall(e). The learned judge appears to have retain- 
ed this opinion in a case(/) where judgment for the plaintiff, in an action on 
a promissory note, was reversed, on the ground that the custom alleged in 
the declaration was void, since it tended to bind a man to pay money with- 
out any consideration. And certainly, before the statute of Anne, a pro- 
missory note was not iransferrable by indorsement^). As observed by Lord 
Kenyon, C. J. thisquestion exercised the judgments of the most able lawyers 
of the last century; but the authority and weight which Lord Holt’s opinion 
had in' Westminster Hall, made others yield to him; and it was thought ne- 
cessary to resort to the legislature (ft), and accordingly the 3 & 4 Anne, c. 
9, (made perpetual by 7 Anne, c. 25, s. 3,) was passed(t’), by which, after 
reciting that it had been held, that notes in writing, signed by the party who 
made the same, whereby such party promised to pay unto any other person, 
or his order, any sum of money therein mentioned, were not assignable or 
indorsable over, within the custom of merchants, to any other person; and 
that such person to whom the sum of money mentioned in such note was 
payable, could not maintaiu an action by the custom of merchants, against 
the person who first made and signed the same; and that any person to whom 
such note had been assigned, indorsed, or made payable, could not, within 
the custom of merchants, maintain any action upon such note against the 
person who first drew and signed the same, it w r as to the intent to encourage 
trade and commerce, which would be much * advanced if such notes should 
have the same effect as inland bills of exchange , and should be negotiated in 


( d ) Brown r. IIarraden,4 T. R. 151, (Chit, 
j. 470); he continued his dislike to this con- 
struction, even after the passing of the 3 & 4 
Anne, c. 9; sec Garnet v. Clarke, 11 Mod. 226, 
(Chit j. 229). 

(e) C'lerke r. Martin, 2 Ld. Raym. 758, 
(Chit. j. 181, 206); Story v. Atkins, 2 Ld. 
Raym. 1430, (Chit. j. 960); Trier v. Bridgman, 
2 East, 35 9; Walmsley v. Child, 1 Ves. 346, 
(Chit. j. 323 ); Blanckenhagen v. Blundell, 2 
B. & Aid. 417, (Chit. j. 1054). 

(/) C'lerke v. Martin, 2 Ld. Raym. 759, 
(Chit. j. 181,206); Buller r. Crips, 6 Mod. 29, 
30, (Chit. j. 223); Grant v. Vaughan, 3 Burr. 
1520, (Chit. j. 365). 

( g ) Per Lord Tenlerden, in De la Clmumet- 
te, r. Bank of England, 9 Bur. & Cre*. 215; 
Dans. &. L. 319, S. C. ; and see 2 Bar. & Adol. 
385, (Chit. j. 1419, 1642). 

(A) Brown e. Ilarraden,4 T. R. 151, (Chit. 


j. 470). 

Before the statute 3 & 4 Anne, c. 9, many 
attempts were made to put promissory notes on 
the footing of bills of exchange, but without suc- 
cess, vide Pearson r. Garrett, 4 Mod 242, (Ch. 
j. 198. 199); Clerke r. Martin, 2 Ld Raym. 
757; Salk. 129; Burton r. Souter, Ld. Raym. 
774, (Chit. j. 221); and Williams r. Cutting, 
Ld. Raym. 825; Sulk. 24; 7 Mod. 154; 11 
Mod. 24, (Chit. j. 220); and see Brown v. Har- 
radeu, 4 T. R. 151, 152, (Chit. j. 470). 

(») See observations on this statute, Colehan 
r. Cooke, Willes, 395, (Chit. j. 298). The act 
being remedial, and made for the encouragement 
of trade, should be construed liberally, per cu- 
riam, in Milne v. Graham, 2 Dowl. & Ry. 294; 
1 Bar. & Crcs. 129, (Chit. j. 1168). As to 
Scotland , see 12 Geo. 3, c. 72, s. 36; and a* 
to Ireland , 9 Geo. 4, c. 24, s. 2. 
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like manner , It is enacted, 44 That all notes in writing, made and signed I. Of Pro- 
by any person or persons, body politic or corporate, or by the servant or 
agent of any corporation, banker, goldsmith, merchant, or trader, who is 0 es * 
usually entrusted by him, her, or them, to sign such promissory notes for of ta &c~ 
him, her, or them, whereby such person or persons, body politic and corpo- p rov j*| olli " 
rate, his, her, or their servant or agent as aforesaid, doth or shall promise to 0 f z &l°4* 
pay to any other person or persons, body politic and corporate, his, her, or Anne, c. 9. 
their order, or unto bearer, any sum of money mentioned in such note, shall 
be taken and construed to be, by virtue thereof, due and payable to any such 
person or persons, body politic and corporate, to whom the same is made pay- 
able; and also , that every such note payable to any person or persons, body 
politic and corporate, his, her, or their order, shall be assignable or indorsa - 
ble over, in the same manner as inland bills of exchange are or may be, ac- 
cording to the custom of merchants; and that the person or persons, body 
politic and corporate, to whom such sum of money is or shall be by such 
note made payable , shall and may maintain an action for the same, in such 
manner as he y she, or they might do, upon any inland bills of exchange , made 
or drawn according to the custom of merchants, against the person or persons, 
body politic and corporate, who, or whose servant or agent as aforesaid, 
signed the same; and that any person or persons, body politic and corporate, 
to whom such note that is payable to any person or persons, body politic and 
corporate, his, her, or their order, is indorsed or assigned , or the money 
therein mentioned, ordered to be paid by indorsement thereon, shall and may 
maintain his, her, or their action for such sum of money, either against the 
person or persons, body politic and corporate, who, or whose servant or 
agent as aforesaid, signed such note, or against any of the persons that in- 
dorsed the same, in like manner as in cases of inland bills of exchange^).’* 

It has been considered that this statute of the 3 & 4 Anne, c. 9, giving the To what 
like remedy upon promissory notes as upon bills of exchange, (though Note* Act 
made perputual by the statute 7 Anne, c. 25, passed after the Union with 6X1011 
Scotland) does not extend to promissory notes made in Scotland, because 
such subsequent statute only made the former act, which was a temporary 
law of England, to have perpetual force here in England (k), but subse- 
quent statutes appear to recognize notes made in Scotland as valid (Z) . 

And according to the decision in Milne r. Graham(m), a promissory note 

(fr) King v. Esdale, 6th December, 1711, note* has prevai’ed long and to a great extent, 

Forbes on Hills, 174. and we ought not to unsettle that practice, un- 

(/) 39 Geo. 3, c. 107; 12 Geo. 3, c. 72. less express authorities arc produced for our 
( m ) Milne v. Graham, 1 Bar. & Cres. 192; guidance in so doing. The words of the stnt- 
2 Dow. & Ry. 293, (Chit. j. 1I6S). 44 The ute do not exclude notes made in Scotland, and 

act should be construed liberally, being a retn- the reason and probabilities of the case clearly 
edial law for the encouragement of tr ade The include them in its beneficial operation. *’ The 
practico of suing upon foreign as well ns inland same point was decided in Bentley r. North- 


(1) See Du Ponceau in his Treatise on the nature and extent of the jurisdiction of the Courts 
of the United States, p. 122. See also the Appendix to 1 Crunch Hep. 

By the N. Y. Revised Statutes, 1 Y f ol. 76 S, promissory notes payable in money to any person, 
or to the order of any person, or to bearer, are negotiable like Inland Bills of Exchange, In 
most of the States, the indorsee has all the privileges of an indorsee under the law merchant. In 
Connecticut a note must be of the amount of or more, and payable to order or bearer, or it 
is not negotiable. In Indiana, notes payable at chartered banks within the State, are by stat- 
ute placed on a footing of inland bills of exchange; but other notes are not governed by the law 
merchant Bullett r. Scribner, 1 Black. Ind. Rep. 14. Piatt r. Hades, ib. SI, So in Kentucky 
the law merchant is not recognized relative to promissory notes. And it is subjeet to some re- 
strictions in Vermont, New Jersey, and Pennsylvania. 3 Kent's Com. 72 — 4. Griffith’s Law 
Register, passim. 
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I. Of Pro- made in Scotland maybe sued upon here. And although the statute of 
miwory Anne appears not to apply to notes made out of this country(n), yet it 
otes * should seem that notes made in a foreign country would now be held valid 
it eg o°f la &c common idle (°)> though it would be improper to declare upon them as 
[ y# °M9 ] ma ^ e ’ ** n pursuance of the statute(p); and it is now settled, that the stat- 
ute of Anne applies to a note made in Scotland , and all notes are transj ena- 
ble by indorsement in England (q); and it is now also settled, that promis- 
sory notes made in this country are, since that act, negotiable abroad , in the 
same manner as inland bills of exchange, and, therefore, that a promissory 
note payable to bearer, made in England , is transferable by delivery in 
France(r). We have seen, however, that the English holder of a promis- 
sory note, made and indorsed in France, cannot sue thereon in this country 
in his own name, unless the indorsement were made according to the formal- 


ouse, Guildhall, 30th May, 1827, before Lord 
Tenterden, on a note averred to have been 
made at Glasgow, io Scotland, MS- and sec 
Bently v. Northeuse, Mood. & Mai. Rep. 66, 
(Chit. j. 1335). 

(n) Carr v . Shaw, infra , note (p), next 
page. 

(o) In Pollard v. Herries, 3 Bos. & Pul. 
335, (Chit. j. 672), a promissory note was 
made in Paris, payable there or in England, and 
no objection was taken on that account. In 
Hewit v. Morris, 3 Campb. 303, a declaration 
on a note made at Paris, stated that it was 
made in London, and Lord Ellenborough held 
that this was no variance, because the contract 
evidenced by a promissory note is transitory, 
and the place where it purports to be made is 
immaterial, and the plaintiff recovered. In 
ltoche v. Campbell, 3 Campb. 247, (Chit j. 
870), the plaintiff declared on a note made in 
Ireland, and no objection was taken on that ac- 
count. In Spiltgerber t\ Colm, 1 Stark. R. 
125, (Chit. j. 947), the plaintiff declared on a 
promissory note drawn in Prussia against the 
maker, and no objection was taken. And see 
Brown v. Gracy, Dowl. & Ryl. N. P. C. 41, 
note; and per cur . in Milne v. Graham, 2 D. 
& Ryl. 294; 1 B. Zi C. 192, (Chit. j. 1168). 

(p) Carr v. Shaw, B. R. Ilil. 39 Geo. S, 
MS., (Chit j. 614). In an action on a promis- 
sory note made at Philadelphia, the first count of 
the declaration stated that the defendant, at 
Philadelphia, in parts beyond the seas, to wit, 
at London, &.C., according io the form of the 
statute , &.C., made his note in writing, &c. 
There were also the common money counts. 
The defendent demurred spcciully to the first 
count, and pleaded the general issue to the oth- 
ers. On the demurrer the court intimated a 
strong opinion that the statute did not apply to 
foreign notes, and advised the plaintiff to amend; 
but on the general issue. Lord Kenyon said, 
the note, though not within the statute, is evi- 
dence to support any of the money counts, and 
the plaintiff had a verdict, at Guildhall, 1st 
May, 1799. N. B. — The pleadings are enter- 
ed as of Michaelmas Term, 39 Geo. S, Roll, 
1238. See Boyl. 5th edit. 26, note 57, S. C. 
jSed vide Milne v. Graham, 1 Barn. & Cres. 
192; and 2 Dow. & Ky. 293, S. C.; ante , 
518, n , (m). It seems plaintiff there declared 
in the usual form as on an English note. 

(q) Milno v. Graham, 1 Barn. & Cres. 192; 


2 Dowl. & Ryl. 293, (Chit. j. 1168); Bentley 
v. Nothouse, Mood. & M. 66, (Chit. j. 1335); 
Bayl. 5th edit. 27; ante , 518, note (m). 

( r) De La Chaumette r. Bank of England, 2 
Bam. & Adol. 385. Trover for a Bank of 
England note, stolen in this country and sent 
over to France , and purchased, among several 
others, by certain bankers at Paris, in the usual 
course of business, for the purpose of being re- 
mitted to the plaintiff in this country, to whom 
they were indebted. The plaintiff received the 
note end presented it at the Bank of England , 
where it was stopped. No fraud was imputed 
either to the plaintiff or the bankers at Parti, 
from whom he received the note, the only ques- 
tion being, whether such note was transferable 
in France , under the provisions of the statute 
of Anne. Per Lord Tenterden, C. J.: “ An 
inland bill of exchange was tranferrable here be- 
fore the statute of Anne by the custom of mer- 
chants, w'hich was part of the common law in- 
troduced into this country in consequence of 
the practice in other countries. If an inland 
bill of exchange, drawn and accepted in Eng - 
land , gets to Paris , it is undoubtedly negotia- 
ble there by the custom of merchants; and if 
so, what is the effect of the statute of Anne as 
to promissory notes ? It expressly recites, that 
it was passed to the intent to encourage trade 
and commerce, which would be much advanc- 
ed if such notes should have the same effect as 
inland bills of exehnngo, and should be negoti- 
ated in like manner. The object clearly was 
to make promissory notes negotiable like Eng- 
lish bills. If, therefore, English bills of ex- 
change were negotiable when abroad, these 
notes ought to he so likewise, in order to satisfy 
the intention of the legislature; and I find no- 
thing in the enacting part of the statute to re- 
strain their negotiability to England. A note 
payable to bearer, therefore, is transferrable 
abroad just as an English bill of exchange 
drawn in England and remitted to a foreign 
country would be. It may be true that great 
injury has been suffered of late by the facility 
enjoyed of seuding stolen notes abroad; but, on 
the other hand, the negotiability of English notes 
in foreign countries is a great convenience, as 
it saves the necessity of carrying abroad specie. 
The judgment of the court must be for the plain- 
tiff” Littledale, Parke, and Patteson, Js. con- 
curred. See the former case between the same 
parties, 9 Bam. & Cres. 208. 
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CHAP. XU.] 

ities required by the French law, although at the lime of receiving the note I Of ro- 
he was resident in this country (a). And it has been held, that the forging a 
Scotch bank note was not an offence w ithin the English statute 2 Geo. 2, c. 

25, against forgery, the note being made payable locally, where it was ^ eg ^ tia ^ - 
drawn(/), though it is not necessary that a promissory note should be nego- ,ly 0 * c ' 
tiable in order to be a promissory note within the 2 Geo. 2, c. 25, so as to 
be the subject of *an indictment for forging it(u). The statute 48 Geo. 3, [ # 520 ] 
c. 149, s. 21, directs, that all promissory notes made out of Great Britain, 
or purporting to have been so made, shall not be negotiable, circulated, or 
paid in Great Britain, unless duly stamped as a promissory note made in 
Great Britain, and subjects the party offending to £20 penalty, with an ex- 
emption in favour of notes made payable only in Ireland. The more re- 
cent enactment in the statute 55 Geo. 3, c. 184, s. 29, seems only to apply 
a similar enactment to promissory notes, payable to bearer on demand. 

Although the statute 3 & 4 Anne enacts, that all notes in writing, made Howsign- 
and signed by the party making it, shall be valid and assignable in like man- ed * 
ner as an inland bill, yet it suffices if his name be written in any part of 
the note. And it has been held, that if a party write his promissory note 
thus : — u I, John Dobbins promise to pay,” &c. this is as good as a note, 
u I promise to pay,” and subscribed u J. Dobbins(x).” A banker’s de- 
posit note payable u with interest to the day of acceptance ,” does not require 
any acceptance or presentment otherwise than for payment, as the term u ac- 
ceptance” means sight (y). 

The above statute being a remedial law, and made for the encouragement Construc- 
of trade and commerce, the Courts have construed it liberally (r) . The stat- 4°^nneci 
ute places promissory notes on the same fooling as bills of exchange, and con- 9. 
sequently the decisions and rules relating to the one are in general applica- 
ble to the other (a). Thus it has been decided, with respect to the time 


(«) Trimbey v. Vignier, 1 Bing. N. C. 151; 
4 Moore & S. 695, S. C.; ante , 225 note (a). 

(/) The King v. Dirk, 1 Leach, Cto. Law, 
4th edit 6S; 2 Last, 925, S. C. 

(«) Hex r. Box, 6 Taunt. 325; Russ. & R. 
C. C. 300, (Chit, j 941). 

(a:) Taylor r. Dobbins, 1 Stra. 339, (Chit, 
j. 243). In case upon a promissory note, the 
declaration ran, that the defendant made a note 
et manu sua propria scripsit. Exception was 
taken that since the statute he should huve said 
that the defendant signed the note, but the 
court held it well enough, because laid to bo 
written with his own hand, und there needs no 
subscription in that case, for it is sullicient if 
his name is in any part of it. “I, J. S. pro- 
mise to pay,” is as good as “ 1 promise to pay,” 
subscribed “ J. S.” See also Elliot r. Cowper, 

1 Stra. 609; 2 Lord Rayni. 1376, (Chit. j. 
255); and Vin Abr. tit. Bills of Exchange, 11. 

( y ) Sutton r. Toomer, 7 Barn & Cres. 
416; 1 Man. & Ry. 125, (Chit. j. 1*352). 

( z ) Selw. N. P. 9lh edit. 380; and see per 
curiam , in Milne t. Graham, 2 Dowl. & Ryl. 
293; 1 Barn. & Cres. 192, (Chit. j. 1168); 
and in De La Chauroette r. Bank of England, 

2 Barn. & Ad. 3S5; ante, 519, note (r). 

(a) Bishop v. Young, 2 Bos. & Pul. 80,84, 
(Chit.}. 621); Hill t*. Halford, 2 Bos. & Pul. 
413 , (Chit. j. 637 ); Colchan v- Cooke, Willes, 
394 , 399 , note (5), (Chit. j. 298); Brown r. 


Harraden, 4 T. R. 152, (Chit. j. 470); Carlos 
v. Eancourt, 5 T. R. 486, (Chit. j. 515); Hey- 
lin v. Adamson, 2 Burr. 669; Bayl. 5th edit. 3; 
and see Smith r. Kendall, 6 T. R. 123, (Chit, 
j. 533) 

In Ileylin r. Adamson, 2 Burr. 669, (Chit, 
j. 349), the question was, whether the in- 
dorsee of a bill was bound to make a demand 
upon the drawer, as the indorsee of a note 
must upon the maker; and per Lord Mans- 
field: — “ While a note continues in its original 
shape of a promise from one ninn to another, it 
hours no similitude to a hill; but when it is in- 
dorsed, the resemblance begins, for then it is 
an order by the indorser upon the maker to pay 
the indorsee, which is the very definition of a 
a bill. The indorser is the drawer, the maker 
of the note the acceptor, and the indorsee the 
person to whom it is made payable; and all the 
authorities, and particularly Lord Hardwicke, 
in a case of Hamerton v. Mncknrell, Mich. 10 
Ceo. 2, put promissory notes on the same foot- 
ing with bills of of exchange. 

In Brown r. Harraden, 4 T. R. 148, (Chit, 
j. 470), where the court decided that three days 
grace should be allowed on promissory notes, 
Lord Kenyon observed, that the elfect of the 
statute was, that notes were wholly to assume 
the shape of bills; and Buller, J. added, that 
the cases cited in the argument shewed clearly 
that the courts of Westminster bad thought the 
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I. Of Pro- when a note is payable, that there is no ^difference between bills and promis- 
miasory sor y notes; and that the latter, when payable at a stated time, are also entitled 
Notes. lQ d a y S 0 f grace when payable to bearer or order(A). And in Carlos 
Construe- v jP anc0 urt, where the question was, whether or not a note, payable out of 
4 °Aone c. a particular fund, could be declared on as a promissory note, it was decided 
9. * in the negative, u because promissory notes must stand or fall on the same 

rules by which bills of exchange are governed(c).” In Heylin v. Adam- 
son^), Lord Mansfield declared, that though, while a promissory note con- 
tinues in its original shape of a promise from one man to pay to another, it 
bears no similitude to a bill of exchange, yet, when it is indorsed, the re- 
semblance begins: for then it is an order by the indorser upon the maker of 
the note to pay to the indorsee: the indorser becomes, as it were, the draw- 
er, the maker of the note the acceptor, and the indorsee the payee(e)(l). 
This point of resemblance once fixed, the law relative to bills becomes ap- 
plicable to promissory notes. Hence it is only necessary to refer the reader 
Not affect- to the prior parts of this work. It should be observed, that promissory 
if Geo 1 ^ notes are not mentioned in the act of 1 & 2 Geo. 4, c. 78, relative to the 
c. 78. acceptance of bills at a particular place(/); and therefore, if in the body of 
a note it be made payable at a particular place by any words, a presentment 
there must be averred and proved, even in an action against the maker; but 
if the place of payment be only written or printed at the foot , then the place 
is considered as a mere memorandum, and no presentment there is necessa- 
ry^) . The stamps upon promissory notes have already been considered (h). 


analogy between bills and notes so strong, that 
the rules established with respect to the one 
ought also to prevail as to the other; that the 
language of the preamble of the act was ex- 
press; that it was the object of the legislature to 
put notes exactly on the same footing with bills; 
and that the enacting part pursued that inten- 
tion. The same doctrine is to be found in Car- 
los v. Fancourt, 6 T. R. 482, (Chit, j 515); 
Edie v. East India Company, Burr. 1224, (Ch. 
j. 368). 

In 2 Bla. Com. 470, and Bayl. 5th edit. 2, 3, 
it is said, that a note may be considered on 
comparison with a bill as accepted when it is- 
sues. _ . 

(6) Brown v. Harraden, 4T. R. 152, (Chit, 
j. 470). See the preceding note, and cases. 
Manning's Index, 65. 

Smith v. Kendall, 6 T. R. 123, (Chit. j. 
533). Three days grace are allowed on a 
promissory note payable to A., without adding, 
** or to bis order," or "to bearer." Lord 
Kenyon, C. J. said, “ If this were res Integra, 
and there were no decision upon the subject, 
there would be a great deal of weight in the 
defendant's objection; but it was decided in a 
case in Lord Raymond (2 Ld. Rnym. 1545) 
on demurrer, that a note payable to B. without 
adding, or to his order, or to bearer, was a le- 
gal note within the act of parliament. It is al- 
so said in Marius, that a note may be made 
payable either to A. or bearer, A. or order, or 


to A. only. In addition to these authorities, I 
have made inquiries among different merchants 
respecting the practice in allowing the three 
day’s grace, the result of which is, that the 
Bank of England, and the merchants in Lon- 
don, allow the three days' grace on notes like 
the present. The opinion of merchants, indeed, 
would not govern this court in a question of 
law, but I am glad to find that the practice of 
the commercial world coinsides with the decis- 
ion of a court of law. Therefore I think that 
it would be dangerous now to shake that prac- 
tice, which is warranted by a solemn decision 
of this court, bv any speculative reasoning on 
the subject; and consequently this rule must 
be made absolute to enter a verdict for the 
plaintiff." 

(c) Carlos r. Fancourt, 6 T. R. 486, (Chit, 
j. 515); Hill v. Halford, 2 Bos. & Pul. 413, 
(Chit. j. 637). 

(d) Heylin r. Adamson, 2 Burr. 67 6, (Chit, 
j. 349). 

(e) In Bishop v. Young, 2 Bos. & Pul. 83, 
(Chit. j. 621), the court observed, that this re- 
semblance, so far as regards the remedy by ac- 
tion of debt, does uot hold. 

(/) Ante , 153, 154, 379. 

(g) Id. ibid.; and Williams r. Waring, 10 
Bar. &. Cres. 2; 5 Man. & Ry. 9, (Chit. j. 
1453). 

(A) Ante , 102 to 125. 


(1) The statute 3 & 4 Anne, ch. 9, declares that promissory notes shall be assignable or in- 
dorsable over in the same manner as inland bills of exchange are, or may be, according to the 
custom of merchants; and power is by the same statute given to indorsees, to maintain actions 
against the drawers, or prior indorsers of such notes, in the same manner as in cases of inland 
bills of exchange. Bowie ass. of Ladd v. Duvall, 1 Gill & John. 175. 

By tins statute, bills of exchange and promissory notes are placed on the same footing, and 
the law applicable to bills, is in general applicable to promissory notes. Ibid. 
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The statute of 3 Geo. 2, c. 20, relative to a particular description of I. Of Pro- 
notes io the coal trade , is no longer in force, being repealed by the 47 Geo. JJ iMOr y 
3, sess. 2, c. lxviii. s. 28 (i). 0tei 

Coal Notes 
repealed. 


II. Or Bankers’ Notes. 


II. Of 
Bankers* 


Bankers’ cash notes, formerly called goldsmiths’ notes, are in effect Nole8 * 

E romissory notes given by bankers , who are originally goldsmiths (A). *From “£ d 
iord Holt’s judgment in the case of Buffer r. Crips(/), it appears that these j- *522 ] 
notes were attempted to be introduced by the goldsmiths about thirty years 
previously to the reign of Queen Anne, and were generally esteemed by the 
merchants as negotiable; but Lord Holt as strenuously opposed their nego- 
tiability as he did that of common promissory notes, and they were not gen- 
erally settled to be negotiable until the statute of Anne was passed, which 
relates to these as well as to common promissory notes. They appear original- 
ly to have been given by bankers to their customers, as acknowledgments for 
having received money for their usc(m) : they may be and generally are paya- 
ble to bearer, (n). At present, cash notes are seldom made except by 
country bankers , their use having been superseded by the introduction of 
checks (o). When formerly issued by London bankers, they were some- 
times called shop notes. In point of form they are similar to common pro- 
missory notes, payable to bearer on demand , and are staled in pleading as 
such. By the 7 Geo. 4, c. 6, the circulation of bankers’ or any notes pay- 
able to bearer on demand, under the amount of 5/. has been put a stop to 
(with an exception as to those stamped before the 5th February, 1826, and 
which could only be circulated till the 5th April, I829(p). The 7 Geo. 4, Bank Ro- 
c. 6, 9 Geo. 4, c. 65, and 7 Geo. 4, c. 46, 3 & 4 Will. 4,c. 98, and 
other acts, regulate such notes(^). By the 10th section of the 7 Geo. 4, 
c. 6, notes under 201., payable to bearer on demand, must be made payable 
at the bank or place where the same are issued; but such notes may be 
made payable at several places, provided one of such places be the bank or 
place where the same are issued. On account of their being payable on de- 
mand, they generally pass as cash, whether payable to order or bearer(r); 
but if presented in due time and dishonoured, they will not amount to pay- 
ment^). A tender of them is good, unless objected to on that account^). Tender. 

If, however, any part of the consideration of an annuity be paid in country 


(t) Sco Bnyl. 5th edit. 401, 402; 3 Geo. 2, 
c. 26, s 7, 8; Smith r. Wilson, And. 187, 
(Chit. j. 285,286); W igan r. Fowler, 1 Stark. 
466, (Chit. j. 977, 983). 

(A) Moore v. Warren, 1 Sir. 415, (Chit. j. 
249); Turner v. Mead, 1 Str. 415, (Chit. j. 
248); Hayward and the Bank of England, I 
Str. 550, (Chit. j. 252); Smith's Wealth of 
Nations, vol. L 445 to 448; but see Brook r. 
Middleton, 1 Compb. 449, (Chit. j. 757), where 
they were treated as checks; Selw. N. P. 9th 
edit. 386. A banker is a mere factor for mon- 
ey, 9 East, 12. 

(/) Buller v. Crips, 6 Mod. 29, 30, (Chit. j. 
222); Nicholson v. Sedgwick, Ld. Raytn. 180, 
(Chit. i. 203); Horton v . Coggs, 3 Lev. 299, 
(Chit. j. 185). 

(m) Ford r. Hopkins, Holt, 119; 1 Salk. 
283, (Chit. j. 215). 

(n) Grant t. Vaughan, 3 Burr. 1516, (Chit, 
j. 365). 


(o) See Selw. N. P. 9th edit. 396. 

(p) Ante , 150. See also 9 Geo. 4, c. 65, 
ib. 

(q) See ante , 16, 17, 61 to 67, 160, 160; 
and Bay!. 5th edit. 12 to 15. 

(r) Tassal r. Lewis, 1 Ld. Raym. 744, 
(Chit. j. 192) ; Peacock r. Rhodes, Dongl. 635, 
(Chit. j. 408) ; Owenson v. Morse, 7 T. R. 64. 

(*) Owenson r. Morse, 7 T. R. 64; W r ard 
r. Evans, Ld. Raym. 928, (Chit j. 216, 218). 

(/) Lockyer r. Jones, Peake, C. N. P. 3d 
edit. 239; 2 C. & J. 16, n. (a); Tiley *. 
Courtier, 2 C. &. J. 16, n. (c), (overruling 
Mills r. Safford, Peake, 240, n.); Polglass r. 
Oliver, 2 C. & J. 15; 2 Tyrw. 89, S. C. On 
the same principle, it should seem, that a Lon- 
don banker's acceptance would he a good ten- 
der, if not objected to on that ground. As to 
the tender of Bank of England notes, see 
post , 524. 
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or bankers’ notes. 


[part i. 


II. or bank notes, the dates and times of payment must be set forth in the me- 
Bankers’ morial(ti) ; and if they are deposited with a stakeholder, they cannot be recov- 
N©ie§» ere( j f rom j 1 j m ag mone y h a( j ant j received, unless he agreed to receive 
[ *523 ] them as money (x). They, like bankers* checks, are generally *transferred 
from one person to another by delivery. They may, however, be negotiated 
by indorsement, in which case the act of indorsing will operate as the making 
of a bill of exchange, and the instrument may be declared on as such against 
the indorser(y). In other respects they are affected by the same rules 
as bills of exchange(r). The time when these notes should be presented 
for payment, is governed by the rules relating to other notes and checks 
payable on demand, which have already been stated, and to which part 
of the work the reader is referred (a). If the bankers who issued them 
should stop payment, the notes must nevertheless be presented in due time 
for payment, and due notice given to the persons who transferred them, or 
they must be offered to be returned to him(6). Since the 1 & 2 Viet. c. 
110, s. 12, these notes are liable to be taken in execution. 


III. Of Bank Notes. 

. Bank notes owe their origin to the 5 Wm. & Mary, c. 20, s. 19, 20, 

Nanire^f. 29, and the 8 & 9 Wm. 3, c.'20, s. 30, by the first of which statutes 
power was given to the king to incorporate the persons subscribing towards 
the raising and paying into the receipt of the Exchequer the sum of 1,200- 
000Z., by the name of 44 The Governor and Company of the Bank of 
England.” This company, as already noticed, is protected from the effects 
of competition, by various subsequent statutes(c). These notes (except- 
ing in the case of Bank Post Bills) are payable on demand(l): Lord 
Mansfield, in Miller v. Race(cZ), observed, 44 That these notes are not, 
like bills of exchange, mere securities, or documents, for debts, nor are so 
esteemed; but are treated as money in the ordinary course and transactions 
of business by the general consent of mankind; and on payment of them, 


Present- 

ment. 


III. Of 

Bank 

Notes. 


( u ) Morris v. Wall, 1 Bos. & Pul. 208. 

(x) Pickard v. Bankes, 13 East, 20, (Chit, 
j. 809). A stake-holder receiving country bank 
notes as money, and paying them over wrong- 
fully to the original stoker, after he had lost the 
wager, is answerable to the winner, in an ac- 
tion for money bad and received to his use. It 
appeared that the deposit had been made in 
Hull bank notes, payable to bearer, and not in 
coin of the realm, and the payment over to the 
other party was in notes of the same descrip- 
tion. The learned judge who tried the cause, 
thought that these were to be considered as 
money , as between those parties* and there- 
fore the plaintiff recovered a verdict for the 
amonnt It was afterwards moved to set aside 
the verdict, and by leave to enter a nonsuit. 
Notes of this description, it was contended, 
were no more than common promissory notes, 
or bills of exchange. If these were payable at 
a future day, they could in no sense be consid- 
ered as money , but the time of payment cannot 
alter the nature of the thing. The action should 


rather have been trover, or upon a special as- 
sumpsit; and that Mr. Justice Lawrence, in a 
similar case, at Stafford, held, that money had 
and received would not lie. Lord Ellenborough, 
C. J. “ Provincial notes are certainly not mon- 
ey ; but if the defendant received them as ten 
guineas in money, and all parties agreed to treat 
them as such nt the time, he should not now 
turn round, and say that they were only paper, 
and not money ; as against him it is so much 
money received by him.** Rule refused. 

(y) Lovelass on Bills, 58; Mendez v. Carre- 
roon, Lord Raym. 743, (Chit. j. 215); Hill r. 
Lewis, l Salk. 132, 133, (Chit j. 187); Brown 
v. llarraden, 4 T. R. 149, (Chit. j. 470). 

(x) Hill v. Lewis, 1 Salk. 132, (Ch.j. 187). 

(a) AntCy 378 to 3S5. 

(b) Catnidge v. Allenby, 6 Barn. & Cres. 
373; 9 Dow). & Ryl. 391, (Chit. j. 1319); 
and Henderson v. Appleton, ante, 384, 385. 

( c ) Ante y 16, 17, 61 to 67. 

id) Miller v. Race, 1 Burr. 457, (Ch.j. 346). 
See 3 Atk. 232. 


(1) <{ The rules in reference to demand and notice, applicable to promissory notes and bills 
of exchange, do not apply to the post-notes of a bank. Key r. Knott, 9 Gill & John. 342- ^ 
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whenever a receipt is required, the receipts are always given as for money, m. Of 
not as for securities or uotes.” We have already seen, that by the late im- ® ank 
portant act of 7 Geo. 4, c. 6, (made applicable to bills and notes under 5/., oc§f 
payable to bearer on demand, issued in Scotland or Ireland , by 9 Geo. 4, 
c. 65), no Bank of England note under 5/., payable to bearer on demand, 
can be circulated after the 10th of October, 1826, unless it was made out 
and bear date before that day; and no such note whatever can be circulated 
after the 5th of April, 1829(e). They are assignable by delivery(/), and 
pass by a will which bequeaths all the testator’s money or cash (g), or all his 
property in such a house; and they may *pass as a donatio mortis causa (h). [ # 524 ] 
In bankruptcies they cannot be follow ed as identical and distinguishable from 
money. If they be lcr«, an action of trover will not in general lie against 
the bond fde holder by the true owner (f). In a case also on the Annuity 
Act, where the whole consideration w as described in the memorial as money , 
and it appeared that only a part of it was money, and the residue in bank* 
notes, it was decided on the above principle, that the consideration was well 
setout(A:). It has, however, been adjudged, that an action for money had 
and received will not lie against a finder of them, to recover the value, un* 
less money has actually been received for thcm(/), though, if not produced 
on the trial, the receipt of their value will be presumed (m). Formerly hank* May bo 
notes could not be taken in execution (n) ; but the recent statute 1 & 2 Viet. ^ eB 
c. 110, s. 12, expressly authorizes their seizure. Nor was a tender of bank- 
notes sufficient, if objected to at the time of the ofier(e) ; and after the pass- 
ing of the 59 Geo. 3, c. 149, s. 1, a creditor might arrest his debtor, not- 
withstanding such a tender, that act having superseded the necessity, in an 
affidavit to hold to bail, of alleging that no offer had been made to pay the 
debt in bank-notes payable on demand(p); but now by the late Bank Act, Tender. 

3 & 4 Will. 4, c. 98, s. 6, such notes are declared to be a legal tender for 
all sums above 5/., except by the Bank of England, or any branch bank 
thereof. A mode of enforcing payment of them was provided by 8 & 9 
Will. 3, c. 20, s. 30, but now, when the right to receive payment is disput- 
ed, the course is to proceed by action against the bank, or by action of de- 
tinue or trover against the party withholding or converting the same. 

Possession is primd facie evidence of property in a bank-note. There- 
fore, in trover for a bank-note, it is not a primd facie case for the plaintiff' to 
prove that the note belonged to him, and that the defendant afterwards con- 
verted it; but the plaintiff’ must prove how he lost it, and that he took due 
precaution to advertise the loss, and then the defendant will be required to 
prove that he took it bond fide for adequate value(</). And in Lowndes r. 


(<) Ante , 150. 

(/) Francis r. Nash, Rep. Temp. Hardw. 
53, (Chit. j. 277). 

(g) Fleming r. Brook, 1 Scho. & Left. 819, 
819; Stewart r. Marquis of Bate, 11 Ves. 602; 
ante , 3, note ( k ). 

(A) Ante , 2, 3, notes («) and ( k ) ; 1 Roper, 8 
(») Lowndes r. Anderson, 18 East, 130; 
ante , 256, note (a); and see present rule as to 
holder’s right in case of loss, &c., ante % 257. 

(k) Wright r. Reed, 3 T. R. 554, (Chit. j. 
461) ; Cousins r. Thompson, 6 T R. 335. The 
former annuity aet was 17 Geo. 3, c. 26; the 
present act is 53 Geo. 3, c. 141. See Chitty’s 
Col. Stat. tit. Annuities, page 25, in notes 
(/) Noyes r. Price and another, Sittings, 
London, post , Hilary Term, 16 Geo. 3. MS. 

t * i*> 

75 


(m) Longrlnmp r. Kenny, Doug 139. 

(n) Francis r. Nash, Rep T. Hardw. 53, 
(('hit. j. 277); Knight v. Criddle, 9 East, 48, 
(Chit. j. 739) ; Fioldhouse r. Croft, 4 East, 510; 
Armstead v. 1 hil pot , Dougl. 236. 

(o) Wright r. Reed, 3 T. R. 554, (Chit. j. 
461); Grigby r. Oakes, 2 Bos. & Pul. 526, 
(Chit. j. 644). See the 56 Geo. 3, c. 69, a. 
11 . 

(p) By the Hank Acts. 38 Geo. 3, c. l,s. 9; 
43 Geo. 3, c. 19, s. 2, fcc. passed for restrain* 
ing cash payments, this allegation in the affida* 
vit was required; but bv the 59 Geo. 3, c. 149, 
s 1, the restrictions on payments in cash under 
these acts finally censed. 

( q ) Ante> 253 to 271; King v. Milsoni, 2 
Camnh. 6. (Obit j 7*' * ' . Hidi.t/d t t’a**, 1 
lYmpb *M. 
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OF BANK NOTES. 


[PART I. 


III. Of Anderson(r) it was held, that bank-notes could not be followed by the legal 

Bank owners into the hands of bon* fide holders for valuable consideration without 

Nole ** notice. And in Solomons v. The bank of England (s), it was decided that 
the holder of a bank-note is prim * facie entitled to prompt payment of it, 
and cannot be a fleeted by the previous fraud of any former holder in obtain- 
ing it, unless evidence be given to bring it home to his privity. And we 
[ # 525 ] have seen(f), that it is not now sufficient to defeat the claim of # fhe holder 
of a negotiable instrument, who has given value, to shew that he took it fin- 
der circumstances which ought to have excited the suspicion of a prudent and 
careful man , but it must be shewn that he took it mala fide ; and even gross 
negligence on the part of the holder, though it may be evidence of maUfides y 
is not tantamount thereto. The stealing of these notes is felony (ti), and the 
forgery of them was also by different statutes, now consolidated into one, 
declared to be felony (x). 


nr. Form jy # p 0RM and Qualities , of Promissory Notes, Bank Notes, &c. 

and Quail- ’ ’ 

tics of Pro- 
missory We have seen that a formal set of words is, in general, no more essen- 
ces, t j a j to t j ie validity of a promissory note, cash note, or Bank of England note, 
Notes, &c. than A to a bill of exchange(y). It is sufficient if a note amount 

to a promise to pay money. A note whereby a party promises u to pay 
or cause to be paid,” 130/. is a promissory note, and may be declared on 
as such, and does not require an agreement stamp(z). And a note promis- 
ing to account with another, or his order, for a certain sum, value received, 
is a valid promissory note, though it contain no formal promise to pay (a). So 
where the note set forth in the declaration was, u 1 acknowledge myself to 
be indebted to A. in £ — , to be paid on demand, for value received;” on 
demurrer, the court held, that this was a good note within the statute; .the 
words u to be paid” amounting to a promise to pay; observing, that the 
same words in a lease would amount to' a covenant to pay rent(6). So a 
promissory note payable to B. (omitting the words “ or order”), three 
months afterdate, was holden a good note within the statute(c). So where 
a note was in this form, “ I do acknowledge that Sir A. C. has delivered 
to me all the bonds and notes for which 400/. were paid to him on account 
of Colonel S., and that Sir A. delivered to me Major G.’s receipt, and bill 
on me for 10/., which 10/. and 15/. 5s., a balance due to Sir A., Iam still in- 
debted, and do promise to pay;” on demurrer the note was adjudged good(d). 
So a note in this form: “December, 1814, received of Mr. D., &c. 
100/., which I promise to pay on demand, with lawful interest,” is a good 

(r) Lowndes v. Anderson, 13 East, 130; 1 
Rose, 99, S. C\, 102, n. a., (Chit, j 810). 

(*) Solomons t. The Bank of England, 13 
East, 135; ante , 256, note ( d ). 

(t) Ante , 257. Tho ruloestablished by Good- 
man v. Harvey, 4 Ad. & El. S70; 6 Nev. & 

Man. 372, S. C., has since been recognized in 
Uther v. Rich, 2 Perry & Dav. 579, 585. 

(u) 7 & 8 Geo. 4, c. 29, s. 5; post , Part 
III. Ch. II. Criminal Law — Larceny. 

(x) I Will. 4, c. 66, 8. 3. See former acts, 

15 Geo. 2, c. 14, s. 11; 13 Geo. 3, c. 79, s. 1; 

41 Geo. 3, c. 39; 2 East’s P. C. 876, &c.; 3 
Chitty’t Crim. Law, 2d edit. 1031, &c. And 
see farther, post , Part HI. Ch. I. Criminal 
Law— Forgery. 


(y) Ante , 128. 129. 

(z) Lovell v. Hill, 6 Car. & P. 238. 

(a) Morris r. Lee, 8 Mod. 362; 1 Stra. 629; 
Lord Uayin. 1396, (Chit. j. 258) ; 2 Atk. 32; 
antc y 128, note (u). 

(A) Casborne r. Dutton, Scacc. M. I Geo. 2; 
Selw. 9th ed. 381, note (/J; ante , 129, note 
(«)• 

(c) Smith v. Kendal, 6 T. R. 123; 1 Esp. 
231, (Chit. j. 533); a a/c, 159, note (t); Moore 
v. Pain, Rep. T. Hardw. 283, (Chit. j. 282), 
where Lord Hardwicke, O. J. said this point 
had been ruled often. 

(d) Chadwick v. Allen, Stra. 706, (Chit j. 
263); ante, 129, note (u). See post, 819, (14) 
“ an instrument in the following form, &C.” 
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promissory note(e). And where the promise was by A. to pay so much to IV. Form 

B., for a debt due from C. to B., it was holden, that it was within the 

ute, being an absolute promise, and as negotiable as if it had been generally 

for value received (/). Noijwill an instrument be the less a promissory note Note*, 

because it contains also an agreement of another kind, and, therefore, an in- . 

strument in the following form, u On demand, I promise to pay to A. B., ’ c ‘ 

or order, 100/., with lawful interest for the same, for value received, and / 

have deposited in his hands the title deeds to lands * purchased /rom, fyc. as [ *526 ] 

a collateral security for the same is a promissory note assignable under 

the 3 & 4 Anne, c. 9, s. 1(£). We have seen, that where by the terms 

of the instrument it is ambiguous whether it is a bill or note, the holder has 

the option of treating it as one or the other as against the maker(A). 

But the mere acknowledgment of a debt without some words from whence 
a promise to pay money can reasonably be inferred, has no other operation 
than being mere evidence of a dcbt(t); and therefore the common memo- 
randum, 44 /. O. U. such a sum,” does not amount to a promissory note, i # o. u 
and need not be stamped (A:) ; and the same may be given in evidence in 
support of a count upon an account stated(/). But an instrument in the fol- 
lowing form, 44 1 1th October, 1 S3 1 . I. O. L T . 20/., to be paid on the 
22nd instant, W. B.,” requires a stamp, either as a promissory note, or as 
an agreement for the payment of money of the value of 20/. (m)(l). And 
an instrument acknowledging the receipt of a draft for the payment of money, 
and promising to repay the money, is not a promissory note, but a special 
agreement for the re-payment, depending on the contingency of the draft’s 
being honoured (n). It is advisable, but not necessary, to insert the words 
u value received(o)(l).” 

Promissory notes given in pursuance of the Lords’ Act, 32 Geo. 2, c. Repeal of 
27, s. 13, in order to prevent the debtor’s discharge, must have been given Lord** 
in a particular form, but that statute has been repealed by the 1 & 2 Viet. Act 
c. 110, s. 1 19(p). 


(«) Green v. Davie*, 4 Barn. & Cres. 236; 
6 Dow!. & Ryl. 306, (Chit. j. 1251). 

(/) Popplewell r. Wilson, 1 Stra. 264, on 
error from C. P.; (Chit- j. 243). 

(g) Wise v. Charlton, 6 Ner. & Man. 364; 
4 Ado). & El. 786; 2 liar. & Wol. 49, S. C. 
If an instrument containing a mortgage be also 
a promissory note, it may still be stamped with 
a mortgage stamp, after the execution, provided 
it has a promissory note stamp on it at the time 
it is executed. Id. ibid. See ante, 1 19. 

(A) AnU, 131, 132. 

(i) See ante , 130. 

\k) Israel v. Israel, l Cnnipb. 493; Fisher 
v, Leslie, 1 Esp. Rep. 426; Childers r. Boulnois, 
Dow!. N. P. C. 8; ante , 130, note (/), arc. 
But in Guy r. Harris, Sitting* after Easter 
Term, 1900, at Guildhall, in the C. P. before 
Lord Eldon, such a note was attempted to be 
given in evidence by way of set-otF, but his 
Lordship ruled that it could not be given in ev- 
idence, not being stamped, being a promissory 
note, though not negotiable. Mr. Serjeant 


Marshall for the plaintiff*. Mr. Sergeant 
Best for the defendant. Manning's Ind. 215. 

(/) Payne r. Jenkins, 4 Car. & P. 324. But 
an I. O. C. bearing date before the bankruptcy 
of a trader constitutes no evidence of a peti- 
tioning creditor’s debt, without some proof that 
it was in existence before the bankruptcy; 
Wright r. Lainson, 2 Mee. & Weis. 739; 6 
Dowl. 146, S. C.; /*)*/, Part II. Ch. VIII. s. 
iii. Bankruptcy — Petitioning Creditor's 
Debt. 

( m ) Rrooks r. Elkins, 2 Mee & Weis. 74. 

(n) Williamson r. Bennett, 2 Campb. 417, 
(Chit. i. 789 ); ante % 135, note (A.*); and see 
Horne r. Redfearn, 6 Scott, 460; 4 Bing. N. 
C. 433; S. ante, 109, note ($■); 130, note 
(m)i8s to an Accountable Receipt. 

(o) Bishop r. Young, 2 Bos. & Pul. 81, 
(Chit, j 621); arde , 160, 161. See Cress well 
r. Crisp, 2 C. & M. 634. 

(;0 And note, before this statute, by 1 Will. 
4, c. 38 , s. 10, prisoners iu execution were not 
entitled on their oicn petition to the benefit of 


(1) See Post, 822, (48). 

(2) A promissory note for the payment of money, not expressed to be for value received t is 
not a specialty importing a consideration. Edgerton et at v. Edgerton, 8 Conn. Rep. 6. 
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IV. Form Certain requisiies are indispensable to the validity of all promissory 
tU* of Pro- nol ® s (v) ! ,1)US l,ie ) must be ma dc payable at all evehts(r), aud not out of a 
missory particular fund(s), which may or may not be productive, nor contingent as to 

Notes, the person by or to whom the payment is to be made(f). Buta statement of 

Ndtw &c 11,6 cons,deration for a noIe is made will not vitiate it(u). Notes 

’ must also be for the payment of money only, and not for the performance 

rnCmu.- ofan ? otilRr ac '(*) ; ll >e latter principle it was adjudged, that a written 
sory Notes promise to pay 300/. to B. or order, “ in three good Bast India bonds,” was 

i’ESmm n0t 3 P romissor y nott ‘('/); a " d *bat *an undertaking to “ pay money, and 
L J deliver up horses and a wharf,” on a particular day(z), or an engagement 
“to pay mon ;y on demand, or surrender the body of A. B. (a) ’’would 
ot operate as a note within the statute of Anne. 

A promise by the defendant to pay to plaintiff 26/. within a month after 
Michaelmas, if defendant did not pay the 26/., for which the plaintiff stood 
engaged for bis brother T. B., is not a promissory note(6). So a promise 
to pay A. B. £ — , value received, on the death of C. D., provided he 
leaves either of us sufficient to pay the said sum, or if we shall be otherwise 
able to pay it(c); and a promise to pay money within so many days after the 
maker of the note should marry, are not within the statute. So where the 
promise was to pay A. t . £ — , out of the maker’s money that should arise 
from his reversion of £ , when sold, and the declaration averred the sale 

of the reversion, yet it was holdcn that the note could not be declared on as 
a negotiable note under the statute, because the money was to be paid only 
on a contingency (d) . And in a very recent case (e) , the following instrument 

was held to be payable on a contingency, and therefore not a promissory 
note, “12 months after date I promise to pay A. and B. 500/., to be held 
by them as collateral security for any monies now owing to them by J M 
which they may be unable to recover on realizing the securities they now 
hold, and others which may be placed in their hands by him.” So where the 
promise was to pay £— on the sale or produce, immediately when sold, bf 
the White Hart, St. Alban s, Herts, and the goods therein, although it was 
averred in the declaration that the house and goods were sold, yet the note was 
considered invalidf/). And a note, whereby the maker promised to pay 
to A. or to B. and C. a sum therein specified for value received, is not a 
promissory note within the meaning of the statute of Anne; for if a note is 
made payable to one or other of two persons, it is payable to either of them 
only on the contingency of its not being paid to the other(g). And where 
a note stated that J. S. promised to pay to A. B., or order, a certain sum, 


the Lords’ Act in courts at Westminster, but 
must have applied to the Insolvent Court; 
Tidd’s Supp. SO, note (d). 

( q ) Ante , 132 to 115. 

(r) Ante , 134. 

(i) Ante , 187. 

(0 Ante , 139. 

(u) Ante, 139. 

(x) Ante , 132. 

{y) Bui. Ni. Pri. 272; ante, 132. 

(x) Bui. Ni. Pri. 272; Martin r. Chauntry, 
2 Stra. 1271; ante, 134, note (u). 

(a) Ante, 13 8; Jenny v. Herlo, 2 Lord 
ftaym. 1362, (Chit. j. 253); Smith v. Boehm, 
Gilb. Caa. L- & E. 93, (Chit. j. 234), cited 
Lord Raym. 1362; ante , 134; Williams r. 
Lucas, 1 P. W. 43 1 , note 1 . 

(5) Appleby r. Biddulph, 8 Mod. 368: ante, 
134, note (a). 


(c) Roberts v. Peake, l Burr. 323, (Chit. j. 
840) ; ante, 134, note (M; Beardsley v . Bald- 
win, Stra. 1351; 7 Mod. 417, (Chit. j. 293). 

( d ) Carlos v. Fancourt, 5 T. R. 482, (Chit, 
j. 515); ante, 138, note ( e ). 

( e ) Robins v. May, M. T. 1839, Q. B 3 
Per. & Dav. ; 8 Jurist, 1188, S. C. Per 
Denman, C. J. ** This instrument gives notice 
to all the world that it is payable on a contin* 
gency.” And per Putteaon, J. 4< This is the 
case of one man promising to pay if another 
does not.” Williams and Coleridge, J.’s con- 
curred. Judgment for defendant. 

(/) HiU v. Halford, 2 Bos. & Pul. 413, 
(Chit. j. 637); ante, 1,35, note (t). 

(g) Blackenhagen v. Blundell, 2 Barn. & 
Aid. 417, (Chit. j. 1054), it was held also no 
action at common law woold lia on such an 
instrument. Ante , 140, note (g). 
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and was signed J. S. or else J. G., it was held not to be a note within the 
act(A). The same principle was recognized in the following cases, though 
the notes were held good. 

A promissory note was given to an infant, payable when he should come 
of age, viz. on such a day in such a year, this was holden good; for, per 
Denison, J. here is no condition or uncertainty, but it is to be paid certainly, 
and at all events, only the time of payment is postponed (i). So where the 
plaintiff declared in the first count on a promissory note, dated 27th May, 
1732, whereby defendant promised to pay to H. D., or order, 150 guineas, 
ten days after the death of his *father, John Cooke, for value received; 
which note, after the death of the father (which was laid to be the 2d April, 
1741) was duly indorsed by D. to plaintiff; and in the second count, on a 
promissory note, dated 15th July, 1732, whereby defendant promised to pay 
H. D. or order, six weeks after the death of his father, fifty guineas, for 
value received, the like indorsement laid after the death of the father as be- 
fore; after a general verdict for plaintiff on both notes, it was insisted for 
defendant, in arrest of judgment, that these notes were not within the statute 
3 & 4 Anne, c. 9. After three arguments, Willes, Chief Justice, delivered 
the opinion of the court in favour olthe plaintiff, on the ground that the notes 
did not depend on any contingency: that there was a certain promise to pay 
at the time of giving the notes, and the money, by virtue thereof, would be- 
come due and payable at one time or other, though it was uncertain when 
that time would come; that there was not any weight in the objection, that 
the maker might have died before his father, in which case the notes would 
have been of no value, because the same might be said of any notes payable 
at a distant time, that the maker might die worth nothing before the note be- 
came payable; he added, that the Court thought that the averment of the 
death of the father before the indorsement did not make any alteration; be- 
cause they were of opinion, that if the notes were not within the statute ah 
initio , they could not become valid by any subsequent event (k). 8o w here 
the note was to pay within a certain time after a ship belonging to the Roy- 
al Navy should have been paid oft’, it was holden good; because the ship 
would certainly be paid off some time or other(/). 

It has been said(m), that in the application of the rule relative to these in- 
struments being payable at all events, there is a distinction between bills of 
exchange and promissory notes, and that a note may, in certain cases, be 
payable on a contingency(n); but it will appear that the cases(o) adduced 
in support of this distinction, are equally applicable to bills of exchange; and 
it is now settled, that in general, if a note be payable on a contingency, it 
will be as inoperative as a bill payable in the same manner(p). It has also 
been observed(q), that in the application of the principle that these instru- 
ments must not be payable out of a particular fund, there is a material dis- 


(h) Ferris v. Bond, 4 B. & A. 679, (Chit. j. 
1110); ante , 140, note («). 

(i) Goes v. Nelson, 1 Burr. 226, (Chit. j. 
829); ante , 186, note (r). 

( k ) Colehan r. Cooke, Willes, 393, (Chit j. 
298), affirmed on error. Stra. 1217, anti , 
186, note (p). 

(/) Andrews v. Franklin, Hil. 3 Geo. 1, B. 
R. I Stra. 24, (Chit j. 236). Sed qu<erc, see 
ante, 137, and notes, as to this point 

(m) Kyd, 66. 

(n) Dawes c. Delorain, 2 Bis. Rep. 732; 3 
Wils. 207, (Chit. j. 3*2, 333); ante, 137, 


note (c). 

(o) Cooke r. Colehan, 2 Stra. 1217, (Chit 
j. 301); Andrews r. Franklin, 1 Stra. 24, (Chit 
j. 236); Goss v. Nelson, 1 Burr. 227, (Chit. j. 
339) ; Evans v . Underwood, 1 Wils. 262, (Chit, 
j. 326). 

( p ) Carlos v. Fancourt, 5 T. R. 496, (Chit, 
j. 515); ante , 138, note (e); Colehan r. Cooke, 
Willes, 388, 399, (Chit. j. 293); Williamson 
v. Bennett, 2 Campb. 417, (Chit. j. 789); 
ante y 135, note (A*). 

(q) Kyd, 53. 
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IV. Form tinction between bills of exchange and promissory notes; but the case(r) ad- 
tief ofPn£ ^ uce ^ ' n su PP° rt this opinion only shews that the statement in a bill or 
mlsflory r °" nole i °f the consideration for which it was made, will not vitiate it($). It is 
Notes, also settled, that it is not necessary that a note, any more than a bill of ex- 
Notea &c c ^ an 8 e ’ should contain any words rendering it negotiable (/). Iu short, all 
° es, c. ^ le ru j eg rc j at j ve t0 qualities of a bill of exchange, are, for the most part, 
S^ProroiBk applicable to notes, and it would be an unnecessary repetition to enumerate 
•ory Notes them. There is, however, one very important distinction between bills 
in general, and notes, as regards the liability arising from an indorsement; with *respect 
[ *529 ] t 0 frills 0 j exchange, we have seen(u) that every indorser is in the nature of 
a new drawer , but the indorser of a promissory note does not stand in the 
situation of maker relatively to his indorsee; nor can the indorsee of a note 
declare against his indorser as maker, even where the latter has indorsed a 
note not payable or indorsed to him, and where, consequently, his indorsee 
cannot sue the original maker(x). The distinction between the two cases 
is obvious: in allowing the indorser of a bill to be treated as a new drawer 
the indorser’s liability is not altered, it still remains secondary or collateral 
only; but to sufTer the indorser of a note to be charged as maker would be 
at once to render the indorser’s liability primary and immediate , and to 
place him in the situation of the acceptor of a bill. 

Joint and When a promissory note is made by several, and expressed u we promise 
Nou» 1 *° P a y’” ^ * s a J°* n * note onl y(0 > km if a note he signed by several persons, 

mm ” and begin “ / promise,” &c. it is several as well as joint, and the parties 

may be sued jointly or severally (y) (2). And a member of a country 
bank signing for himself and partners notes beginning with the words u I pro. 


(r) Burchell r. Slocock, Lord Raym 1515, 
{Chit. j. 267). 

(*) Hausoullier v. Hartsink, 7 T. R 723; 
Anon. Sel. Ca. 3.9; et ante , 139, uote (/>). 

(t) Smith t>. Kendall, 6 T. R. 123; 1 Esp. 
231, (Chit. j. 533); ante t 159, note (t). 

(w) Ante , 196, 242. 

( x ) Gwinnell r Herbert, 5 Ad. & El. 436; 
6 Nev. & Man. 723, see ante, 196, note (o); 
242, notes (#), W» (*)• 

( y ) See cases, ante , 58; Clarke r. Black- 
atock. Holt, C. N. I*. 474, (Chit. j. 965) ; March 
v. Ward, Peake’s R. 130, (Chit. j. 497); But- 
ler v. Malissy, l Stra. 76, (Chit. j. 242); Oving- 
ton v. Neale, 2 Stra. 819; Rees v. Abbott, 
Cowp. 832, (Chit. j. 399); Rice r. Shute, 5 
Burr. 2611; Com. Dig. tit. Obligation, F. G.; 
Cabell v. Vaughan, 1 Saund. 291 b, uote 4; 
Abbott v. Smith, 2 Bin. Rep. 947; Holmer v. 
Viner, 1 Esp. Rep. 134, (Chit. j. 521); Selvv. 
9th edit. 386. 

Marsh v. Ward, Peake’s Rep. 130, (Chit. j. 
497). — Assumpsit on a promissory note, made 
by the defenduot and one Bowling, in the fol- 
lowing words, viz — 

“ I promise to pay, three months after date, 


to W. March, SI. 5s. for value received in fix- 
tures. 

“Robert Bowling. 

“Thomas Ward.” 

It wa 9 objected that this promissory note was 
joint only and not several. Lord Kenyon: “ 1 
think this note beginning in the singular num- 
ber is several as well as joint, and that the pre- 
sent action may be maintained on it. I remem- 
ber a cu9e tried before Mr. Moreton at Chester 
exactly similar to the present, wherein 1 was 
counsel for the defendant. I persuaded the 
judge that it was a joint note only, and the 
plaintiff was nonsuited; but on an application 
being afterwards made to this court, they were 
of a contrary opinion, and a new trial was 
granted; the letter 1 1’ applies to each several- 
ly.” Verdict for the plaintiff. 

Roberts v. Peake, 1 Burr. 323, (Chit. j. 
340). A note signed by the defendant alone, 
but importing in the body of it to have been 
made by the defendant and another person, 
was declared upon as the several note of the 
defendant, and it was agreed that it might be 
declared upon according to its legal operation; 
but judgment was given for the defendant upon 


(1) { Mayor of New Orleans t\ Ripley et al. 5 Miller’s Lours. Rep. 120. ^ 

(2) The same doctrine was held in Hunt e. Adams, 5 Mass. Rep. 358, and see Hcrainenwny 

v- Stone, 7 Mass. Rep. 68. And a promissory note given by one member of a commercial com- 
pany to another member, for the use of the company, will maintain an action at law by the 
promise in his own name against the maker. Van Ness v. Forrest, 8 Cranch, 30. { Karck c. 

Avingor, Riley’s Law Cos. 201; Smith r. Clapp, 15 Pet. 125 ^ 
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rnise to pay, &c.” may be sued alone(r). But if a promissory not appear IV. Form 
on the face of it to be the separate note of A. only, it cannot be declared 
on as the note of A. and B., though given to secure a debt for which A. and r 

B. were jointly liable(a). A note signed by the makers thus, u I. 8. or Note*, 
eke J. G.” is not a good promissory note within the statute of Anne(i). 

But in an action by A. against B. upon a promissory note, it was stated in INo * ^ 
the declaration, that B. and another jointly or severally promised to pay 
and it was liolden, that the declaration was good, for or was synonymous to Note*, 
and, and they both promised that they, or one of them, should pay, conse- 
quently both and each were liable in solidum(c). And it has been held, 
that if an action be brought on a ’joint note, and seme of the persons making [ # 530 ] 
the note are not made defendants, advantage can only be taken of the omis- 
sion by plea in abatement^/). And if one of several makers of a promissory 
note be an infant, he should not be sued, nor should the declaration state that 
he was a party (e); and if there be a joint and several promissory note of two 
persons, and one of them was a surety only for the other, and that circum- 
stance were known to the holder, and he accept a composition from the as- 
signees of such principal, amounting to less than the div idend payable under 
his commission, it has been held that this conduct releases the surety from 
liability(/) ; but the propriety of that decision appears to be quest ionable(g). 

When it is proposed that several persons, whether as principals only, or 
as principal and sureties, shall give a note to secure the payment of a debt, 
it is advisable that they should severally , as well as jointly, promise to pay; 
for if it be only a joint note, and one of them die, then there will be no reme- 
dy at law against his personal representative, and in case he was only a sure- 


another ground. See Siffkin v. Walker, 2 
Campb. 308, (Chit. j. 780). 

(s) Hall r. Smith, 1 Barn. & Crew. 407; 
2 Dowl. & Ryl. 684, (Chit. j. 1172); ante , 
58, note (c). 

(а) Siffkin r. Walker, 2Compb. 308, (Chit, 
j. 780); Emley r. Lye, 15 Fast, 7, (Chit. j. 
849); ante, 68, note(</). 

(б) Ferri* r. Bond, 4 B. & Aid. 679, (Chit, 
j. 1110); ante , 140, note (e). 

( c ) Butler v. Malissy, 1 Stra. 76, (Chit. j. 
242). In an action on a note the declaration 
staled, that the defendant and another did joint- 
ly or severally promise to pay, and upon de- 
murrer the court held it bad, und the plaintiff 
obtained leave to discontinue. And in Oving- 
ton r. Neale, 2 Stra. 819; Ld. Raym. 1644, 
the plaintiff declared upon a note by which the 
defendant and another jointly or severally prom- 
i*cd lo pay, and upon error the Court of King’s 
Bench held it bad, because the plaintiff had not 
shewn a title to bring a separate action against 
the defendant, for he only says he hns this or 
some other cause of action, and judgment for 
the plaintiff was reversed. 

However, in Rees v. Abbott, Cowp. 832, 
(Chit. j. 399), the declaration upon a note stat- 
ed, that the defendant and another made their 
note, by which they jointly or severally prom- 
ised to pay, and upon error after judgment by 
default, Butler r. Malissy, and Ovington r. 
Neale, were cited as in point. Sed per Lord 
Mansfield: — “ If ‘or* is to be considered in this 
case as a disjunctive, the plaintiff is to elect, 
and by the action he has made his election to 
consider the note as several, bat in this case it 
is synonymous to * and ,’ and both and each 


promise to pay.” Judgment affirmed. 

(d) Per Bullei, J, in Rees r. Abbott, Cowp. 
832, (Chit j. 399); see ante , 529, note (y); 
Selw. 9th edit. 387. 

(e) Burgess r. Merrill, 4 Taunt. 468, (Chit 
j 869) ; but see Gibbs v. Merrill, 3 Taunt. 307. 

(/) Garrett r. Jull, B. It. Mich. 22 Geo. 3, 
MS. Selw. 9th edit 387. An action was brought 
against defendant only, on a joint and several 
note, made by defendant and one Stoddart 
Plea, non-assumpsit. Defendant gave in evi- 
dence an agreement in writing, entered into by 
plaintiff with the assignees of Stoddart, then a 
bankrupt, to receive from them 600/. in lieu of 
883/., actually due from the bankrupt on this 
note, (which was for 100/.,) and on other trans- 
actions; and that defendant was only surety 
for Stoddart. Defendant obtained a verdict. 
On motion to set it aside, it was insisted, on 
the part of the defendant, on the ground that 
the agreement put an end to the plaintiff’s re- 
covery on the note, that the principal could not 
be discharged without discharging the surety 
also. On the part of the plaintiff it was urged, 
that it was not the meaning of the agreement 
that the defendant should be discharged. But 
per Lord Mansfield, C. J. “The plaintiff was 
party to the agreement, and we cannot receive 
parol evidence to explain it. Whatever might 
be the intention of the parties, the principal 
cannot bo released without its operating for the 
benefit of the surety.” Rule discharged. Sed 
qruerc, see Perfect r. Musgrave, 6 Price, 111, 
(Chit.j. 1041); and Price r. Edmunds, 10 Bar. 
& Cres. 678, (Chit. j. 1483). As to this point, 
see ante , 416. 

( ?) See cases, ante , 416. 
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IV. Form ty, a court of equity would not grant relief against his estate; whereas if the 
nod Qnali- no te were several as well as joint, the executors of a deceased party may be 
sued at law(A); and it should seem, that if it was originally intended that a 
Notes, 7 note should be several as well as joint, a court of equity would relieve as well 
Bank against a surety as a principal (i). 

Notea, &c. When a person signs a promissory note as a surety for others, and on a 
representation that another person is to join as a party, as well as the princi- 
pal debtors, and the other person afterwards refuses to sign, the payees can- 
not recover in an action on the note against the person who so signed as a 
surety, unless the jury are satisfied that such person knowing the facts, aod 
being aware of his rights, had consented to waive the objection; and per 
Tindal, C. J.: u The defendant was told that another person was to join, 
[ *531 ] and therefore the obtaining the *signature of that person was a condition, 
which if not carried into execution would justify the defendant in withdraw- 

The general liability of partners in respect of bills and notes given by a 
co-partner in the name of the firm, and the mode in which partners should 
sign so as to bind the firm, have already been considered (l). We have 
also seen(m) that a transfer by one partner in the name formerly used by the 
partnership will bind the existing firm. But in a very recent case, where a 
member of a company called the 44 Newcastle and Sunderland Wallsend 
Coal Company, ” made a note in the name of the 44 Newcastle Coal Com- 
pany, ” and payable at a bank with which they had no account, it was held, 
that it was not to be presumed that the note was made with the authority of 
the firm, and that it was properly left to the. jury to say whether the note 
was so made or not(n). 


Btamps. The amount of the stamp duties imposed on notes until the 10th October, 
a. d. 1804, was regulated by the 44 Geo. 3, c. 98, schedule A. The 
amount of the duties from that time until the 10th October, a. d. 1808, 
were regulated by the statute 48 Geo. 3, c. 149. The present stamp duties 
on notes are regulated by the 55 Geo. 3, c. 184, and these are the same as 
the stamps on bills, except as to notes reissuable after payment by the ma- 
ker. By the 1 & 2 Viet. c. 58, stamps denoting duties payable in one 
part of the united kingdom may be used for instruments liable to stamp du- 
ties payable in any other part. 

The regulations with respect to the stamps on notes in general, and in 
particular to re-issuable notes, and the licensing bankers to draw and re-issue 
the same, have already been fully considered (o). 

Bank notes are exempted from the stamp duty by the 23 Geo. 3, c. 49, 
s. 9, and other subsequent statutes, in consideration of the payment of the 
annual sum of 12,000/. in the receipt of his Majesty’s Exchequer. The 


(A) See cases, 1 Chit, on Plead. 6th edit. 44. 

(t) Rawstone v. Parr, 3 Russ. 424; id. 529; 
Chitty's Equity Index, 1468, und id. tit. Mis- 
take; ante , 166, 167. 

( k ) Leafe v. Gibbs, 4 Car. &. P. 466, (Chit, 
j. 1520). 

(l) Ante, 39, 57. 

(m) Ante , 228, note (g). 

( n ) Faith v. Richmond and others, II. T., 
1840, Q. B., 3 Per. & Dav. Per Littledale, 
J. “ The question in this case was whether the 
note was made by the defendants, who were in 
partnership together. Richmond did not sign 
it in the name of the firm, and there was no ev- 
idenre that they had ^w*i reeoenised anv oilier 


than the real name of the firm. In the case 
cited of Williamson v. Johnson, 1 Bar. & Crea. 
146, (ante, 228, note(gr),) the name put to 
the bill had been the name of the firm until a 
change of partnership took place, and had since 
been used on other occasions. 1 think there 
was no misdirection.'* Per Coleridge, J. “ In 
ordinary cases where a bill is signed in the 
name of a firm the only question is, whether all 
the parties whom it is sought to charge are mem- 
bers of it; but where a different name from that 
of the firm is used, then the question arises 
whether what has been done was authorised by 
the partners.” 

I o ) A 7.V, 107 to ! 1 
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decisions on the former and present Stamp Acts already stated are here ap~ 
plicable(p). 

We have seen (g) that the alteration of a bill or note for the mere pur- 
pose of correcting a mistake , does not render a fresh stamp necessary; and 
in a very late case, where a promissory note was altered several months af- 
ter the making of it by the defendant, who introduced the words 44 or order,” 
saying at the same time , 44 It is my omission,” it was held, that a new stamp 
was not necessary (r). But in these cases # it is the duty of the plaintiff to 
prove the time when or the circumstances under which the alteration took 
place, and unless he gives some evidence in explanation thereof, it is not 
competent to the jury to decide upon a bare inspection of the instrument (f). 

In gll points in which a distinction between bills of exchange and promis- 
sory notes has not been pointed out, the rules relative to the one equally ap- 
ply to the other, and therefore it will not be necessary to make any further 
observations in the present Chapter. 

(p) Ante , 107 to 126. whether the jury was at liberty to inquire when 

iq) Ante, 184. the alteration was made: and it was held that 

(r) Byrom v. Thompson, M. T. 1889, Q. they could not be allowed to decide the inquiry 
B., 8 Perry & Dav. ; 8 Jurist 1121, 8. C. by conjecture. In this case the defendant, when 
Per Patteson, J. “ The case of Kershaw v. be made the alteration, said ‘ it is my omission,' 
Cox (8 Esp. 246; ante , 184, note («),) went which brings it within the authority of Kershaw 
upon the ground that the alteration was the v. Cox." 

correction of a mistake, and in furtherance of (s) Knight a. Clements, 8 Not. & P. 876; 
the original intention of the parties, and not a 8 Ad. & El. 216;, more fully, pod. Part II. 
mere after-thought. In knight v. Clements, Ch. V. s. L Evidence; and see lait note. 
(8 Ner. & P. 876 ; 8 Ad. t El. 216, 8. C. Semite , this case overrules Taylor v. Moseley, 
poet, 682, note (s)) the simple question was, 6 C. & P. 278; ante, 190, 191, note (y). 
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PART SECOND 


THE REMEDIES ON A BILL, NOTE, OR CHECK. 


In the preceding part of this Work, we have endeavoured to point out the 
nature of the Right which may be acquired by the instruments which are 
the subject of this Treatise. The Remedy which the law affords the par- 
ties to enforce payment will now be considered. In this part of the Work, 
no distinct observations on bills and notes will be necessary, as the same 
remedies are given by law on both species of instruments, except that in 
some cases debt is not sustainable on a promissory note, and whicn distinc- 
tion will be pointed out. The means of enforcing payment, are, in gen- 
eral, either by action of assumpsit or debt, or where the party is a bankrupt , 
by proof under the commission. In the consideration oi the above-mention- 
ed actions, the pleas and defences , and the evidence to be adduced by each 
party, will also be considered. 
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•CHAPTER I. 


BY AND AGAINST WHOM AN ACTION OF ASSUMP- 
SIT ON A BILL, CHECK, OR NOTE, MAY BE 
SUPPORTED. 


I. When Assumpsit the proper 


Remedy 584 

II. By and against whom Action 

SUSTAINABLE ib. 

Legal Right s and Liabilities ib. 

JVeed not be in Name of actual Holder 535 
Several Plaintiffs ib. 

Holder may sue all prior parties 586 

Drawer's Right of Action 537 


Remedy of accommodation Acceptor , 

Sc. 537 

Non-liabilily of subsequent Parties ib. 

Effect of appointing Acceptor or Ma- 
ker Executor 538 

Joint and several Note ib. 

Several Actions at same THme ib. 

Satisfaction by One qf several Parties 539 
Consolidating Actions 540 


I. When Assumpsit the proper REMEDY(a). 

L When An action of assumpsit is by far the most usual remedy on bills, checks, 
the proper an ^ notes > an d indeed it appears to be the only remedy where no privily of 
Remedy, contract exists between the parties, as between the indorsee and the accep- 
tor of a bill, and a remote indorsee and maker of a note, when an action of 
debt is not maintainable(b). And before the recent statute 3 & 4 Will. 4, 
c. 42, assumpsit was the usual form of remedy when the action was against 
an executor or administrator, against whom debt on simple contract was not 
in general sustainable (c); but by the 14th section of that act it is enacted, 
that an action of debt on simple contract shall be maintainable in any court 
of common law against any executor or administrator (d). 


II. By and against whom Action sustainable. 

II. By and With respect to the persons by or against whom this action may be 
brought (e), we have seen that in some cases particular statutes direct, that 
tion see- where corporations or co-partnerships of bankers or persons in trade have 
tamable, issued bills or notes, they may sue and be sued in the name of one of their 


(a) See as to the action of Debt , post , Ch. 
VII., and os to the action of Detinue or Tro- 
ver to recover bill or proceeds, see ante , 250, 
251. Separate actions of trover may sometimes 
be maintained by two distinct plaintiffs against 
a defendant in respect of the conversion of the 
same thing, as where the plaintiffs and P. and 
Co., having each a separate lien on a bill in the 
hands of the plaintiffs for advances, and the de- 
fendant, the acceptor, having improperly pos- 
sessed himself of it, P. and Co. sued him in 
trover, and recovered by the award of an arbi- 
trator to the extent of their claim, and the plain- 


tiffs afterwards sued the defendant also in tro- 
ver; it was held, that notwithstanding the 
former recovery by P. and Co., the plaintiffs 
were entitled to recover for the amount of tbeir 
lien; Knight r. Legh, 6 Law J. 12S, C. P.; 4 
Bing. 589; I M. & P. 528, S. C. 

(?) Bishop v. Young, 2 B. & P. 78, (Chit, 
j. 621); see ante, 161, post , Ch. VII. 

(c) Barry v. Robinson, 1 New R. 293. 

(d) See Chit, & H. Stat. 24, note (/). 

(e) Poth. tit. Contrat de Change, part 1, 
chap. 5, art. 2, per totum. 
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public officers(/) (1), but, in general, the common law prescribes, that when- 
ever a legal right is created, or liability impoed in favor of or upon one or more 
persons, through the medium of these instruments, that right may be inserted 
and that liability enforced, by this action, by and against all those persons(2). 
Therefore a person may sue on a note payable to him, though in trust for a 
third party (g). And the wife may join in an action on a note made payable 
to her during the coverture (/r) (3); but the husband may sue alone(i). In 
this country (though it seems to be otherwise in France (A:),) when there are 
several indorsers, it is not necessary that the action should be brought in the 
name of the actual holder (Z) at the time of the dishonour, or of the last in- 
dorser: but the parties to the instrument may arrange the matter among 
themselves, and any one indorser may sue the acceptor or drawer instead of 
the preceding indorser, though it is said that before the trial, all the names 
below his own, (the /plaintiff’s) must, in that case, be struck out(m)(4). 


(/) Anti, 17, 18, 64 to 67. 

(g) Smith r. Kendall, 1 Esp. Rep. 231; 6 
T. R. 123, (Chit j. 633) ; Randall r. Bell, 1 
Maole & Belw. 723. 

( A ) Philliskirk et Ux. v. Plnckwell, 2 Manle 
& S. 393, (Chit j. 903); ante, 22. 

(t) Ante , 23, note ( p ). 

( k ) 1 Pardess, 439, 440. 

(/) See Stones v . Butt, 2 Cromp. &, M 416; 
2 Dowl. 335, S. C.; infra, note (©). 

(m) Per Eyre, C. J. in Walwyn v. St. 


Quintin, 1 Bos. & Pol. 658; 2 Esp. 514. 
(Chit. j. 578). This doctrine was recognised 
in Parnell v. Town end, Trinity Term, 58 Geo. 
3, on demurrer; see post, 571, 572. But if a 
hill were really the property of another, aod 
put into the hands of a defendant purposely to 
tet off against a claim on him, that might pre- 
sent a different question. Per Lord Ellenbo- 
rough in Cornfortb v. Revetts, 2 Manle & S. 
512. 


(1) <{ Assumpsit will not lie upon a note of a corporation, to which the corporate seal is affix- 
ed; and if a count upon such note be joined with the money counts in assumpsit, the judgment 
will be arrested. Steele r. The Oswego Cotton Man. Co , 15 Wend. 265. }• 

(2) The same practice is recognized in the United States. Livingston r. Clinton, 3 John. 
Cas. 264. Baker a. Arnold, 1 Caines’ Rep. 269, 271. So also, assumpsit for money had aod 
received, or for rnoqey lent, may be maintained by the indorsee of a promissory note against the 
maker or indorser. Eagle Bank r. Smith, 5 Con. Rep. 71. And where the plaintiff is in pos- 
session of the bill, when he commences the action, the simple act of indorsing it may be done af- 
terwards. Ibid. See Ritchie v. Moore, 5 Munf. 388. 

Where an action against an indorser was commenced on the same day that the note became 
due, hot after the notice was put into the post-office, and the writ was served before the notice 
could be received by the course of the mail, it was held that the action was not commenced too 
soon. Shed v. Bret, 1 Pick. 401. Bills of exchange and negotiable promissory notes should be 
paid on presentment, on the day when due, if presented at a reasonable liour; and if not then 
paid, the acceptor or maker, and also the indorser, or drawer, may be sued on that day, after 
notice given or duly forwarded. Greely r. Thurston, 4 Greenl. 479. 

But where notice to an indorser wbo lived at another place, of non-payment and protest of a 
promissory note, was put into the post-offico on the 13th, and by the course of the mail could not 
reach him before the 19th, it was held that a suit commenced against him on the 16th was too 
soon. Smith v. Bank of Washington, 5 Serg. & Rawle, 318. 

^ Sherwood v. Roys, 14 Pick. 172. But a person bolding a note as a mere depositary and 
agent, must bring an action upon it in the name of his principal. Ibid }> 

(8) But she cannot maintain an action against her husband upon a note executed by him to 
her during coverture. Sweat v. Hall, 8 Verm. 187. Nor can it be enforced, even for the ben- 
e6t and in the name of a third person, to whom the husband has afterwards promised to pay it. 
Ibid. } 

(4) When a hill of excliange is indorsed in full, all the legal interest is transferred to the in- 
dorsee, and having the legal interest, he alone is qualified to maintain an action on such bill. 
He cannot use the name of the payee, because the payee, having transferred his interest, can 
have no competency to maintain an action. ^ Bowie c. Duvnl, 1 Gill & John. 175. 

So wh?re it appeared that the note of the defendant, payable to B. or order, had been indorsed 
as follows, “ 1 assign the within for value received to I,.;" signed B , but which indorsement 
waserased just before the jury was sworn; it was held, that an action in the name of B., original- 
ly instituted for the use of |L., could not be maintained upon the note, as there was no evidence 
from which the jury could infer that the payee and plaintiff* was the holder of the note, neither 
could an action be maintained on the money counts, although there was proof of an express pro 
mise to pay the sum demanded in such suit, as that must be considered as enuring to the beuefit 
of him who liad a right to the note. Ib. 

If a note duly indorsed in full, should in the regular course of commercial dealing come back 
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And where in an action for the price of goods, for which the plaintiff had re- 
ceived bills from the defendant, it appeared that the bills bad been transfer- 
red to a third person, and remained in his hands dishonoured until just before 
the trial, and were then handed to the plaintiff, it was held he might recov- 
er(n). So where the plaintiff was not, at the time when the defendant was 
arrested, in possession of the bill of exchange on which the action was 
brought, it being in the possession of persons to whom the plaintiff was in- 
debted, and to whom he had indorsed it over, but it appeared that those per- 
sons only held the bill as trustees for the plaintiff, and that they were ready 
to give up possession of the bill to the plaintiff for the purposes of the suit; 
it was held, that the defendant was not entitled to be discharged out of cus- 
tody (o). Where a merchant, carrying on trade on his own separate ac- 
count, introduced into his firm the name of a clerk, who had no participa- 
tion in profit or loss, but continued to receive a fixed salary, it was held, 
that in an action on a bill of exchange payable to the order of this firm, the 
clerk must be joined as a plainliff( p), unless it be distinctly proved that he 
had no interest^). But where a bill or note is indorsed in blank, any num- 
ber of persons may sue on it, though not in partnership together; and so if 
the bill or note be indorsed in blank to a partnership, the whole members 
thereof need not join in the action; nor, if one of them die, need the rest sue 
as surviving partners, for the indorsement in blank conveys a joint right of 
action to as many as agree in suing jointly on the bill(r). So if several per- 
sons, not partners, separately indorse, for the accommodation of the drawer, 
a bill of exchange which has been previously indorsed by another in blank, 
and, on the bill being dishonoured, pay the then holder in equal portions, 
they may strike out their own indorsements and bring a joint action against 
such first indorsers to recover the amount of the bill; and it is no variance 
that the declaration states an indorsement and delivery immediately from the 
defendant to # ihe plaintiffs(s). But where a bill had been specially indorsed, 
or specifically delivered to A. B. and Co. who were bankers, on the account 
of the estate of an insolvent, it was held, that two of the firm could not, 
conjointly with a trustee who was not a partner in the bank, join in an ac- 
tion against the acceptor, without some evidence of the actual transfer of the 
bill to them as trustees, by the firm, by delivery or otherwise(/) (1). If a 
party, who has commenced an action on a bill, deposit it afterwards as a se- 
curity in the hands of a third person, he may still proceed in the action if the 
latter knew that the action was commenced; and if such third person, having 
had this notice, commence another action against the same defendant, the 
court will stay his proceedings (u) (2). And the drawer of a bill, after tak- 


(n) Burden v. Helton, 4 Bing 454; 1 Moo. 
& P. 223; 3 Car. & P. 174, (Chit, j 1374). 

(o) Stones v. Butt, 2 Crom. & M. 416; 2 
Dowl. 335, S. C. 

( p ) Guidon v. Robson, 2 Campb. 302, 
(Chit. j. 779). 

( q ) 1 Chitty on Pleading, 6th edit. 11, 12. 

(r) Attwood v. Rattenbury, 6 Moore, 579. 
(Chit. j. 1131); Ord v. Portal, 3 Campb. 239, 
(Chit. j. 861); Rordasnz r. Leach, 1 Stark. R. 
446, (Chit. j. 977); post , Ch. V. s. 1, Evi- 


dence — Plaintiff *« Interest. 

(s) Low and others v. Copestake, 3 Car. & 
P. 300, (Chit. j. 1376). 

(t) Muchel and others v. Kinoear, 1 Stark. 
Rep. 499, (Chit. j. 981), sed quesre. 

(u) Marsh v. Newell, 1 Taunt. 109, (Chit, 
j. 745); ante , 224, note (r); Jones r. Lane, 
8 Jurist, 265; ante , 219, note (a); Columbier 
v. Slim, 2 Chit. R. 637; ante, 217, note (/)• 
And see the observations of Abbott, J. in Ran* 
dall r. Bell, 1 Maule & S. 723. 


to the hands of a prior indorser, or of the payee, it would be competent for such person as the 
holder to strike out the indorsement and sue in his own name. Ib. 

(1) <{ Where an instrument is jointly executed to several, one of the joint payees, or his as- 
signee, majLBue iu the name of all without their consent. Wright t*. M’Lemore, 10 Yerg. 235. } 

(2) An assignment of a note made during the pondency of a suit, operates as a discontinu- 
ance of the suit. Hall r. Gentry, 1 Marsh. 555. 
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ing it up, may sue a bankrupt acceptor, who has not obtained his certificate, 
although a previous holder has proved under the commission (x). 

The bona fide holder of a bill, check, or note, claiming under a regular in- 
dorsement or transfer, may, in general, maintain an action thereon against all 
the parties whose names are to it, and who became so previously to him - 
self( y)(l)> but not against any subsequent party (z). Thus the payee may, in 
default of payment, sue the acceptor, whether he accepted as drawee, or 
merely for the honour of the drawer; and he may also in such case sue the 
drawer. An indorsee may, in general, not only sue the acceptor and draw- 
er, but also all the prior indorsers; and an assignee by mere delivery may 
sue the acceptor, drawer, and indorsers, but he cannot maintain an action 
against any person whose name is not on the bill, except the person who 
transferred it to him (a), and then only when the consideration of the trans- 
fer was a precedent debt, or a debt arising at the time, and not when he be- 
came the'holder, by discounting the bill upon a purchase thereof, as some- 
times occurs (6). An intended indorsee, when a bill has by neglect been 
transferred to him, without a regular indorsement, may sue in the name of 
the payee(c). A person to whom the drawer of a bill, accepted for value, 
had indorsed it after dishonour, and after it had been paid by such drawer, 
may sue the acceptor in his own namc(d). But where a bill was drawn by 
the plaintiffs upon J. W. and indorsed by the plaintiffs to the defendant, and 
re-indorsed by him to the plaintiffs to secure the payment by J. W., it was 
held that the plaintiffs had no remedy on the bill as such, and that the decla- 
ration must be special, showing the consideration and special contract, and 
there not appearing any consideration for the defendant’s undertaking to in- 
dorse, &c. he could not be sued thereon (e). 


II. By and 
against 
whom Ac- 
tion may 
be sustain-, 
ed. 

Holder 
may sue all 
prior Par- 
ties. 


•The drawer may maintain an action on the bill against the acceptor, in Drawer’s 
case of a refusal to pay a bill already accepted, but not on a refusal to accept, J^tion^ 
in which latter case the action by him must be special on the contract to ac- r *537 ] 
ce pt(/); and any party who has given value for the bill, and has been oblig- 
ed to pay in consequence of the default of the acceptor, may maintain an ac- 
tion thereon against all the parties antecedent to himself, and in this case he 
is said to hold the bill in his original capacity (#); and the drawer of a bill, 
payable to the order of a third person, may, when the bill has been returned 
to him, and he has paid it, sue the acceptor (/i). So an indorser, who has 


(x) Mead r. Bra ham, 8 Maule & S. 91, 
(Chit. j. 911). 

(y) Bishop v. Hayward, 4 T. R. 471, (Chit, 
j. 492); ante, 26, note(o); see Knight r. 
Legh, 6 Law J. 129, C. P.; ante , 634, note (a), 
8. P.; Britten v. Webb, 2 Bar. & Cres. 493; 
3 DowL & Ryl. 660, (Chit, j 1198); ante , 
26, note(o); Bayl. 6th ed. 330; Roscoe on 
Bills, 383. 

(z) Id. ibid. 

(a) Ante, 244,245. 

(b) Id. ibid. 

(c) Pearse r. Hirst, 10 Barn. & Cres. 122; 
5 Man. & Ryl. 88, (Chit. > 1456). 

(d) Sea Callow r. Lawrence, 3 Maule & 8. 
97, (Chit. j. 911); ante , 223, which explains 


Bacon v. Searles, 1 Hen. Bla. 88, (Chit. j. 
449). 

(e) Britten v. Webb, 2 B. & C. 483; 3 
Dow. & Ryl. 650, (Chit. j. 1199); and Bishop 
v. Hayward, ante f 26, note (o) ,241, 242, note 
( f ); sed vide Penny v. iunes, 1 C., M. & R. 
439; 5 Tyr. 107, 8. C.; on/e, 242, note(g); 
see also, post , 537, note (*). 

(/) Ante, 281. 

(g) Cowley r. Dunlop, 7 T. R. 571, (Chit, 
j. 599); Death r. Serwonters, Lutw. 895, 898, 
(('hit. j. 167); Bosanquet r. Dudman, 1 Stark. 
Rep. 2, 3, (Chit, j 904). 

(A) Sy moods r. Panninter, 1 Wils. 185; 4 
Bro. P. C. 604; 8. C. Louviere v. Laubray, 10 
Mod. 36, (Chit. j. 230). 


(1) ^ The holder of negotiable paper may bring an action upon it in the name of a person hav- 
ing no interest in it; and it is no defence that the suit be thus brought without the knowledge, 
assent, or authority of the nominal plaintiff. Gage v. Kendall, 15 Wcud. 640. }> 
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been obliged to pay a part, may sue the acceptor for it, although the bill is 
not in bis hands, but remains outstanding, and although the acceptor remains 
liable to an action for the balance at the suit of the holder (i). 

Where the holder of a bill sued the acceptor, and charged him in execu- 
tion, and the latter having obtained his discharge under the Lords (i) * * * * * * * 9 Act (fe), 
the holder then sued the drawer, who, after paying the bill sued the acceptor, 
and charged him in execution, this was held to be regular (l). In the case 
of an acceptance for the accommodation of the drawer, such acceptor, if he 
has been obliged to pay, may sue the drawer on his implied contract to in- 
demnify him, but not on the bill itself(m) (1) though we have seen that he 
may retain money in his hands as an indemnity (n); and a person not origi- 
nally party to a bill, having paid it supra protest , may maintain an action 
against all or any of the parties to it, except the person whom he paid, or a 
person subsequent to the party for whose particular honour he paid(o); but 
the bail of the maker of a promissory note, who have paid it, cannot sue 
the indorsers (p), and a banker who pays the acceptance of a customer, who 
has made it payable at his banking-house, but who has no funds there, cannot 
sue thereon, as he does not stand in the situation of a party paying supra 
protest(q) (2) . 

It has been held that, except under circumstances, which must be spe- 
cially stated on the record, no action can be maintained on a bill or note 
against a person who became party to it subsequently to the holder or plain- 
tiff, for if it were otherwise, the defendant in such action might, as an in- 
dorsee deriving from the plaintiff, be entitled to recover back again, in an- 
other action against the plaintiff, the identical sum which he, the plaintiff, 
had previously recovered from him, which would introduce a circuity of ac- 
tion, which the law will not permit; and therefore where A. declared against 
B. on a promissory note made by C. to A. and indorsed by him to B., and 
by B. again indorsed to A., and A. obtained a verdict, the judgment was 
arrested (r). But according to a more recent authority it seems, that in the 
case of # a billy such second indorser is chargeable in the character of a new 
drawer (s); though it is otherwise in the case of a promissory note(t ). It is 
also a general rule, that each party to a bill is bound to perform his own en- 


(i) Pownftll v . Ferrand, 6 Bam. & Cres. 489; 
Ryan & Moo. 407; 9 Dowl. & Ryl. 60S, (Ch. 
j. 1827). 

(k) Now repealed by 1 & 2 Viet. c. 110, a. 

119. 

( l ) Macdonald v. Bovington, 4 T. R. 825, 

(Chit. j. 497); and Mead v. Braham, 8 Maule 
& 8 . 91, (Chit j. 911). 

(m) Young r. Hockley, 3 Wils. 346. 

(n) Ante , 318. 

(o) Ante , 544; 1 Psrdess. 441; Martens v. 
Winnington, 1 Esp. R. 112, (Chit. j. 523). 

( p ) Hall v. Pitfield, 1 Wils. 46; Bayl. 5th 
edit. 329. 


( 9 ) Holroyd v. Whitehead, 5 Taunt. 444; l 
Marsh. 128; 3 Campb. 530, (Chit j. 905). 

(r) Bishop v. Hayward, 4 T. R. 470, (Chit 
j. 492) ; Main waring v. Newman, 2 B. & P. 
125, (Chit j. 623); Britten t>. Webb, 2 B. & 
C. 483; 3 Dowl. & Ryl. 650, (Chh. j. 1198); 
ante , 26, note (o). See also Carr v. Stevens, 
9 B. & C. 758; 4 Man. cl Ryl. 591, (Chit j. 
1444). 

(s) Penny e. Innes, 1 C., M. & R. 439; 5 
Tyr. 107, 8 . C.; ante, 242, note(g). 

(0 Gwinnell v. Herbert, 5 Ad. & El. 436; 
6 Nev. & JWan. 723, 8 . C.; ante , 242, note (A). 


( 1 ) The drawee of an accommodation bill may sustain an action on the bill against the drawer, 
if he pays the same, the drawer not having funds in his bands, &c. Bacchus v. Richmond, 5 
Yerger’s Rep. 109. 

(2) The acceptor of a bill of exchange, who, at the time of acceptance, had no funds in his 
bands belonging to the drawer, although be has not paid the bill, may sue the drawer, if be has 
done something equivalent to payment; as if he is in confinement under a ca. sa. at the suit of 
the holder. Parker v. The United States, Peters’ Rep. 262. See as to the right of the accept- 
or of a bill of exchange to sue, ib. 267. 
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gagement, and consequently a drawer or indorser cannot sue any other par- II. By and 
ly for the costs he has incurred, unless there has been a special contract of 
indemnity (v). Nor can a party, in general, maintain an action against the tioasus- 
person from whom he received the bill, unless he gave hhn a valuable con- tamable, 
skleration for it (or). 

We have before seen what objections may be taken in an action at the 
suit of a person attempting to derive an interest in a bill by a transfer after 
it was due or paid(y) ; and what laches in the bolder of a bill will operate as a 
forfeiture of his right of action (z). 

If the holder of a bill make the acceptor his executor, and die, the right Effect of 
of action at law against all the parties is extinguished, unless the executor 
formally renounces (a). And where the payee and holder of a note appoint- or Maker 
ed the maker his executor, it was, we have seen, holden that the debt was Executor, 
so completely discharged, that an action could not be maintained on the 
note, even by the person to whom the executor indorsed it(&). But it would 
be otherwise if the maker were merely appointed an administrator (c). 

Where a note made by more than one party is joint and several, it is ad- Joint and 
visable to proceed in separate actions, if there be any doubt in proving the ■® ver *l 
joint liability of all(rf), or they be not all solvent persons, or one is likely otc * 
shortly to die. 


y 

! M 
a 

, * 


:r; 


•M 1 

, fl* 
r 
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;F* 
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Whenever the holder of a bill, &c. has a remedy against several parties Several au- 
to it, he may commence and proceed in several actions against each of those par- 
ties at the same time(«) ; and an action commenced against one will not pre- ,me * 
elude any other remedy against the others(l) ; but as the different persons liable 
on the bill are debtors to the holder in respect of the same debt, satisfaction 
by any one will discharge the others from liability as to the principal sum 
due on the bill (/), and if ♦the holder reject an offer by a drawer or indors- [ *539 ] 


(«) Dawson r. Morgan, 9 B. & C. 618, (Ch. 
j 1440). Sed quaere , in on action by the draw- 
er against the acceptor; Stovin r. Taylor, I 
Nev. & Man. 250, 251; in Dawson v. Morgan 
the action was by an indorter against the ac- 
ceptor. 

(x) Ante , 69, 70, 74, 75; Mitchinson r. 
llewson, 7 T, R. 850; Cowley v. Dunlop, id. 
571, (Chit. j. 598); Death r. Serwonters, 1 
Lutw. 886, (Chit. j. 167); Sim moods r. Par- 
minter, 1 Wils. 185, (Chit. j. 821); 4 Bro. P. 
C. 704, acc 2 Bla. Com. 446, contra; but see 
Mr. Christian’* note, and Cbitty’s edition. 

(y) Ante , 213 to 224. 

(z) Ante , 825, 842, 389, 499. 

(a) Frcakley v. Fox, 9 Barn. &, Cres. 130; 
4 Man. & Ryl. 18, (Chit. j. 1418); tn/ro, 
note (5); Poth. pi. 191; 1 Rol. Abr. 922; 
Woodward v. Lord Darcey, Plowd. 184; Para- 
mour v. Yardley, id. 542; Wankford v. Wank- 


ford, 1 Salk. 299 ; 2 Bla. Com. 511, 512; 3 
Bla. Com. 18; Mainwaring v. Newman, 2 B.& 
P. 124, 125, (Chit j. 623). 

(6) Frcakley v. Fox, 9 Barn. &, Cres. 180; 
4 Man. & Ry. 18, (Chit. j. 1418); ante , 201, 
213; 2 Bla. Com. 512, note 45. A bill or note 
which has been once paid and re-delivered to 
the maker, cannot be negotiated so as to give 
a title even to a bond fide holder; 55 Geo. 3, c. 
184, s. 19; Bartrum r. Caddy, 1 Perry & Dav. 
207; ante t 108, note (e). 

(c) Sir John Needham’s case, 8 Co. 134, 
cited in last case. See ante , 313. 

(rf) Gray v. Palmer, 1 Esp. R. 135, 186, 
(Chit. | 525). 

(e) The same law prevails in France; and 
there all the parties may he sued jointly , or 
each separately; 1 Pardess. 453. 

(/) Windham v. Withers, 1 Stra. 615; Po- 
thier, pi. 160; Burgess v. Merrell, 4 Taunt 




s * 
]** 


(1) ^ In the State of New York, it is provided by Statute, that the bolder of any bill of ex- 
change or promissory note, may, instead of bringing separate suits agaiost the drawers, makers, 
indorsers and acceptors of such bill or note, include all or any of the said parties to the bill or 
note in one action, and proceed to judgment and execution in the same manner as though all the 
defendants were joint contractors. 

And in any such action any person or persons sued, is entitled to set off* his or their demands 
Against the plaintiff, in the same manner as though such defendant or defendants had been sued 
in the form formerly used. 2 R. S. 2d ed. 274, 5, §§, 6, 9. ^ 

77 
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er of a bill to pay debt and costs of the action against him, the court will 
make an order to restrain the holder from taking out execution; though if 
the money be paid pending several actions against other parties to the bill, 
the plaintiff may, without reserving any part of the principal money, proceed 
in the actions for the recovery of the costs (g). Formerly, the acceptor of 
a bill or maker of a note could not, before judgment, stay proceedings on 
payment of the debt and of the costs of the action against himself, without 
also paying the costs of other actions against different parties to the same 
bill or note, but now, since the rule of Trinity Term, l Viet. 1838, he is 
at liberty to stay proceedings on payment of the debt and of the costs of the 
action against himself only(h). Where a party was sued jointly with others 
as drawers , and separately as acceptor of a bill, the court considering him 
liable in the two characters, which could not be comprised in the same decla- 
ration, and the plaintiff entitled to the remedies, refused to stay the proceed- 
ings in one as vexatious (»). A fieri facias sued out and afterwards waived 
does not discharge other parties (A). 


It is settled, that when two persons are severally as well as jointly bound 
in a bond, and one of them be taken in execution in a separate action, the 
other may nevertheless be sued, because the taking another's person in exe- 
cution is but the mere security for the payment of a debt, and not a val- 
uable satisfaction of it(Z). It was made a question in the last century how 
far this doctrine was applicable to bills of exchange; but it is now settled 
that a judgment (m), or even an execution, against the person of any one of 
the parties to the bill, will not discharge the others, though with respect to 
him it is a full satisfaction of the debt(n). It is also settled, that the hold- 
er’s letting a subsequent indorser in execution out of prison on a letter of li- 
cense, will not discharge a prior indorser from his liability to pay the bill (o); 
and that if an acceptor be discharged under an Insolvent Debtors’ Act, such 
discharge will not operate in favour of any other person (p). But if the hold- 
er of a bill accept a bond from the drawer, or any other party, in satisfac- 
tion of it, such act will discharge other subsequent parties(^); and we have 


468, (Chit. j. 869) ; Ex parte Witdman, 2 Ves. 
ten. 115, (Chit. j. 330). Lord Hurdwicke: 
44 In cases of bills of exchange or promissory 
notes, where there is a drawer and indorser, 
perhaps there may be more than one judgment 
against all, but there can be but one satisfac- 
tion.’* 

Windham v. Withers, 1 Stra. 515. The 
plaintiff having obtained judgment against the 
drawer and indorser of a note, the principal in 
one and the costs in both were offered him, 
which he refused, and the court granted a rule 
to restrain him from taking out execution, and 
intimated that they woukl nave punished him, 
had he taken out execution upon both judg- 
ments. 

Claxton v. Swift, 2 Show. 441, 494; X,utw. 
882, (Chit. j. 167, 168, 171). To an action 
against the indorser of a bill, the defendant 
pleaded, that the plaintiff had recovered a judg- 
ment against the drawer, and that the judgment 
was still in force, and upon demurrer the Court 
of King’s Bench held the plea good, but the 
Court of Exchequer Chamber held otherwise, 
and the judgment was reversed. 

(g) Toms v. Powell, 7 East, 536; 6 Esp. 
Rep. 40, 8. C.; 3 East, 316; 3 Campb. 331; 
Holt, C. N. P. 6. 


(A) See post , Ch. III. s. ii. As to the Mo- 
tion to stay Proceedings on Payment of Debt 
and Costs. 

(») Wise r. Prowse, 9 Price, 393, (Chit. j. 

mi). 

(k) Pole v. Ford, 2 Chit. Rep. 125, (Chit, 
j. 959). 

(7) Blcmfleld’s case, 5 Co. 86; Clerk r. 
Withers, Lord Raym. 1072; 1 Salk. 322, S. 
C. ; Claxton v. Swift, 2 Show. 494, (Chit. j. 
167, 168, 171); Foster*. Jackson, Hob. 59. 

(to) Ayrey v. Davenport, 2 New R. 474, 
(Chit. j. 736); Claxton v. Swift, 3 Mod. 87; 
2 Show. 494; Lutw. 878, 882, (Chit. j. 167, 
169, 171); ante , 538, note (/); Tarleton v. 
Alhusen, 2 Ad. & El. 32; ante, 401, note (A). 

(n) Id. ibid.; Macdonald *. Bovington, 4 
T. R. 825, (Chit. j. 497). 

(o) Ante, 418; Hayling v. Malhall, 2 81a. 
Rep. 1235, (Chit. j. 400); English v. Darley, 
2 Bos. & Pul. 61; 3 Esp. 49, (Chit. j. 620); 
Clark r. Clement, 6 T. R. 525. 

( p ) Macdonald r. Bovington, 4 T. R- 825, 
(Chit. j. 457); Nadin *. Battie, 5 East, 147. 

( q ) Ante , 408; Claxton r. Sw ? ift, 8 Mod. 87, 
(Chit. j. 167, 168, 171); English r. Darley, 
2 Bos. & Pul. 6t; 3 Esp. 49, (Chit j 620). 
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CHAP. I.] IT AND AGAINST WHOM ACTION SUSTAINABLE. 

before* seen (r), that compromising with the acceptor, without the assent of II. By and 
the drawer or indorsers, will sometimes # release them from their engage- 
raents. Actual payment of what is due will, of course, discharge the par- t ; 0D #og _ 
ties; and though the holder of a bill may issue execution against the person tamable, 
of all the parties, he cannot, after levying the full amount ol the debt on the [ *540 ] 
goods of one, issue a fieri facias to affect the goods of another, except as 
to costs in the action against the latter (*). The right to sue in the case of a 
renewed bill has already been considered (/). 

If a party sue on a bill, and after the action is commenced another bill Com olidat- 
accepted. by the same defendant, of which the plaintiff is the holder, is dis- ,n * ciK)DBt 
honoured, and he bring a second action on that, a judge at chambers will, 
at least when the last action is by serviceable process, on application being 
made, direct the two actions to be consolidated (#). 

(r) Ante, 408, 409, &c. (0 Ante, 180, 181. 

(*) Windham r. Wither*, 1 Stra. 515; ante , (u) Olderahaw v. Tregwell, 8 Car. & P. 58, 

58 8, note (/). Bee aa to Part Payment ante , (Chit j. 1367). 

417, 418. 
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•CHAPTER II. 


OF THE AFFIDAVIT TO HOLD TO BAIL— ARREST— BAIL 
ABOVE, AND DECLARATION ON A BILL, &c. 


I. Or the Affidavit to hold to 

BAIL 541 

Requisites of ib. 

Statement of the Cause of Action ib. 

Must state Character in which De- 
fendant became Party to Bill 543 

But Character in which Plaintiff sues 
need not be shewn ib. 

Misnomer , SfC. when cured 544 

Judge's Order to Hold to Bail. — ib. 
Provisions of 1 b 2 Viet, c . 110 ib. 

II. Of the Arrest 546 

Abolition of, except in certain cases ib. 

Of Insolvent Debtors , when ib. 

Of Married Women 547 

HI. jOf Bail above 548 

Who may be ib. 

In what Amount ib. 

Liability of \ to what extent 549 

IV. Of the Declaration ib. 

When on Instrument or Consideration ib. 
Title of Declaration ib. 

Venue , and when it may be changed 550 

Forms of Deelaraiions regulated by 


Rule of Court 551 

Of the several Counts 557 

Costs of 0 558 

Particulars of Demand ib. 

First, On the Bill, Note, or Check 560 

1. Statement of the Instrument i6. 

Of Variances ib. 

Of Amendment under 9 Geo. 4, c. 

15, and 3 b 4 Will. 4, c. 42 567 

2. How Drfendant became a Party 669 

3. Plaintiff's Interest 571 

4. Breach of Contract , S{C. viz. 578 

Presentment for Payment , be. 674 

Protest and Notice cf Dishon- 
our 576 

Secondly, On the Common Counts, 
and what Evidence in support of 
them 578 

In general ib. 

Money lent 579 

Paid 590 

Had and rtcei ed 581 

Account stated 582 


I. Of the Affidavit to hold to Bail. 


I Of the Before the 1 and 2 Viet. c. 110, for abolishing arrest on mesne process 
Affidavit to in civil actions, except in certain cases, in order to arrest a party in an ac- 
hold to tion on a bill of exchange or promissory note, the statutes 12 Geo. 1, c. 29, 
B** 1 ’ . . and 7 & 8 Geo. 4, c. 71, required that an affidavit should be made and filed 
Requisites ^ ^ cau8e 0 j ac tion, and by the terms of the latter act, the sum due on the 
instrument must have amounted to 20/. This affidavit must have been cer- 
ofcauscTof * a * n an< ^ explicit, and so positive as to a substituting and continuing debt, that 
Action. in case it were untrue, the party making it would have been liable to an in- 
dictment for perjury (a). It was well observed, that the strictness required 
in these affidavits was not only to guard defendants against consequences of 
perjury but also those who made the affidavit against any misconception of the 
law; and that the leaning should always be to great strictness of construc- 
tion, where one party was to be deprived of his liberty by the act of anoth- 
er^). There had been some contradiction in the cases in the King’s Bench 


(a) Tidd,9th edit. 182; Tucker v. Francis, 
4 Bing. 142. Therefore an affidavit by a bank- 
rupt mat defendant was indebted to deponent 
before his bankruptcy, and, as he believes, is 
still indebted to his assignees on a bill accepted 
by defendant, and indorsed by the drawer to 
the deponent, and, as be believes , is still un- 
paid, is insufficient, as a payment to the assign- 
ees may have taken place; id. ibid. But an 
affidavit that defendant was indebted to plain-* 


tiff in 20/., for money lent on a bill of exchange 
drawn by S., accepted by defendant, and over- 
due and unpaid, was held sufficient, without 
saying “ lent to defendant;** Bennett v. Daw- 
son, 4 Bing. 609; and 1 Moore & P. 594, 
(Chit. j. 1386). 

(6) Per Lord Ellenborougb, in Taylor r. 
Forbes, 11 East, 316; and see Bradshaw v. 
8addington, 7 East, 94; 3 Smith, 117, S. C. 
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OF THE AFFIDAVIT TO HOLD TO BAIL. 


*542 


Common Pleas (c), but from the more recent * cases it appears that and 1. Of the 
the practice of both the courts had become unifonn(rf). bcSc?*'^ 10 

In the first place, it was necessary that the affidavit on a bill should de- b^i. 10 
scribe it as a bill, and not as 44 an instrument called a bill(e).” And though at 
onetime it was considered unnecessary to state the sum for which the bill or or 
note was drawn(/), and it sufficed to swear 44 that the defendant was indebt- 8taterocit 
ed to the deponent in the sum of X — upon the balance of a bill, drawn by the of cause of 
drawer upon and accepted by the defendant, and due at a day past(^);” yet Actio0 * 
it was afterwards settled, that the amount for which the bill or note was drawn 
must be specified in the affidavit, on the ground that otherwise part of the 
sum sworn to might consist of interest, for which a party could not legally be 
arrested(A). Nor, it seems, was it sufficient to swear that the defendant was 
indebted in 44 principal monies” due on a bill of exchange, without also stat- 
ing the amount for which the bill was drawn (i); although it sufficed to state 
that the defendant was indebted in £ — on a promissory note 44 drawn and 
made payable for the like sum (A).” In au action against the maker of a 
note, or the acceptor of a bill, who are primarily liable, it was necessary to 
state in the affidavit that it was due , or at least to shew the date, and when 
it was payable, for, otherwise, the party being primarily liable, the affidavit 
that he was indebted might be true, and yet the note or bill might not be due 
at the time of swearing the affidavit, inasmuch as the maker of a promissory 
note, or the acceptor of a bill, becomes debtor immediately, though die in- 
strument be payable at a future day, it being debitum in pawsenti solvendum 
in futuro(l). And the same point was determined in the Court of Common 
Pleas, in an action against the acceptor of a bill(m). And though in an ac- 
tion against the indorser of a bill or note, who can only be liable in default of 
the acceptor or maker, and whose liability is only collateral and conditional, 
it had been decided not to be necessary to shew that the bill or note was over- 
due, because this case was distinguishable from the former, on the ground 
that the party being described as an indorser, and as such only a collateral 
security, could not be indebted, unless the bill hod become due and been 
dishonoured (ti) ; yet it was afterwards settled that an affidavit to hold to bail, 
which stated that the defendant was indebted to the plaintiff as the drawer of a 
bill, was not sufficient, unless it also stated that the bill was du«(o). *And [ *543 ] 


(c) Tidd, 9th edit 148. 

( d ) See Machu v. Fraser, 7 Tuunt. 171, 
173, (Chit. j. 791). 

(e) Dewsbury r. Willis, M'Clel. 366, (Chit, 
j. 1226). 

( f) Haaley v. Moigan, 2 C. & J. 331; 1 
Dowl. P. C. 322; 10 Law J. 79, Exch.; Lewis 
v. Gompertz, 2 C. & J. 352; 1 Dowl. 1*. C. 
319, 8. C. 

(g) Walmesley r. Dihdin, 4 Moore it P 16. 

(h) Brook i». Coleman, 2 Dowl. P. C. 7; 
Westmacott r. Cook, 2 Dowl. P. C. 619; Mo- 
lineux r. Dorman, 3 Dowl. P. C. 662; and see 
Latreille r. Hoepner, 2 Dowl. P. C. 758; 3 
Moore & S. 801, 8. C. 

t) Fowell r. Petre, 6 Dowl. P. C. 276. 

A;) Daley t?. Mahon, 6 Dowl. P. C. 192. 
Semble , where a claim was mode for principal 
and interest, and a turn and date were men- 
tioned, from which interest could be computed, 
it was sufficient; Rogers r. Godbold, 8 Dowl. 
P. C. 106. 

(0 Per Bay ley, J. in Jackson v. Yate, 2 
Maule & S. 149, (Chit. j. 896); Kirk v. Al- 
mond, 2 C. & J. 354; 1 Dowl P. C. 318, S. 


C. ; and see Holcomlie r. Lambkin, 2 Maule 
& 8. 475; and Ed wards v. Dick, 3 Bar. &. 
Aid. 495, (Chit. j. 1079); 1 D. & R. 148. 
Slating that defendant was indebted to plaintiff 
as 'acceptor of a bill of exchange, was too 
general; Perks r. Severn, 7 East, 194; 3 
Smith, 339, S. C. 

(//?) Machu r. Fraser, 7 Taant. 174, (Chit, 
j. 791). 

(a) Per Bayley, J. in Jackson v. Yate, 2 
Maule & S. 149; Davison v. March, 1 New 
Rep. 157, (Chit j 713); Holcombs r. Lamb- 
kin, 2 Maule be S. 475. 

(o) Edwards r. Dick, 3 Bar. & Aid. 495, 
(Chit. j. 1079); and see Sands v. Graham, 4 
Moore, 18; Machu v. Fraser, 7 Taunt, 171; 
Holcombe r. lambkin, 2 Maule & S. 475. 
Semble , an affidavit stating that defendant was 
indebted to plaintiff on a hill of exchange, 
payable to a third person at a day then past, 
was sufficient, without stating at tvhat day the 
bill was payable, or shewing the connection 
between tne pajee and the plaintiff; Elston r. 
Mortlakc, 1 Chit. Rep. 64S; and see Bands v 
Graham, 4 Moore, 18; Lamb v. Newcombe, 
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513 OP THE AFFIDAVIT TO HOLD TO BAIL. [PART II. 

I. Of the where the affidavit setting out a bill of exchange gave wrong dates, which 
Affidavit to shewed that the bill was not actually due, the court refused to assist the 
liail. 6 * 8 * 10 plaintiff, and ordered the defendant to be discharged out of custody(p). 

But an affidavit stating that a bill was over-due, without stating that it was 
Requisite# st jn un p a ;d 5 was held to be sufficiently certain that a debt existed (q). In an 
affidavit against the drawer or indorser, the default of the acceptor mustalso 
have been alleged (r); although where the default of the acceptor was al- 
leged, it was unnecessary to state a presentment or notice(s). And in order 
to hold to bail in trover for a bill of exchange, it was necessary to state in 
the affidavit that such bill remained unpaid , as well as the value(l). 


Mast shew The affidavit must also have shewn in what character the defendant be^ 
character in came a party to the bill or note, whether as drawer, acceptor, or indorser, 
fendantbe- f° r otherwise he might not be liable on the bill, but merely as a guarantee, 
came Party in which case the nature of his engagement must have been stated, as the 
to Bill. statute required an affidavit of the cause of action, and the distinction was 
between the omission of the plaintiff's title to sue, and the character in 
which the defendant stood(w). And, therefore, an affidavit stating that the 
defendant was indebted to the plaintiff in the sum of 95/., as the indorsee of 
a certain bill of exchange, drawn by one T. Winslow, without stating bow 
the defendant became liable, whether as acceptor or indorser, was held in- 
sufficient^); the term indorsee being descriptive of the relation of the plain- 
tiff to the bill, and not of the defendant (a:). So an affidavit that the defend- 
ant was indebted to deponent upon a promissory note for 10,000/., in favour 
of Elbree, and duly indorsed, without saying by Aim, was insufficient(y). 
So it was irregular in an affidavit to hold to bail to say that a bill of ex- 
change purported to be indorsed by a party (z). 

Butcharac- But li ' vas not necessary for the affidavit to shew that the bill or note was 
term which negotiable(a) , or to specify in what particular character the debt was due to 
Plaintiff plaintiff whether he claimed as payee or indorsee, for if he had no in- 
terest in the bill on which he could sue the defendant, he would have been 
•bewn. guilty of perjury, and would have been liable to an action for maliciously 
holding the defendant to bail(6); and though it was once decided otherwise 
in the Court of Common Pleas(c), yet it was afterwards observed by that 
court, that such decision took place without the case of Bradshaw v. Sad- 


6 Moore, 14; Warmsley r. Mncy, 5 Moore, 
62; 2 Brod. & Bing. 333, 343, 9. C.; 2 D. & 

R. 148. Not necessary to give date of bill 
when stated to be over-due; Shirley v. Jacobs, 

8 Dow!. P. C. 101, 103; Irving v. Heaton, 4 
Dow). P. C. 638. 

(p) Jadis r. Williams, 6 Law J. 136, K. B, 
(e) Morgan** case, 1 Law J. 166, K. B. ; 
and see Phillips v. Turner, 3 Dowl. P. C. 163. 

(r) Buckworth v. Levy, 7 Bing. 251; 5 M. 
& P. 23; 9 Law J. 69, 0. P. ; 5 Car. & P. 23; 
1 Dowl. 211, S. C. ; Cross v. Morgan, 1 Dowl. 
122; Banting v. Jadis, 1 Dowl. 445; Simpson 
v. Dick, 3 Dowl. P. C. 731; Crosby v. Clark, 
6 Dowl. 62; Jones v. Collins, 5 Dowl. P. C. 
526. Tamen vide Weedon v. Medley, 2 
Dowl. P. C. 689; Irving e. Heaton, 4 Dowl. P. 
C. 638. 

(*) Witham r. Gompertz, ! C. t M. & R. 
736; 4 Dowl. P. C 882; and see Crosby ©. 
Clark, 1 M. & W. 296 to 299; 5 Dowl. 62 to 
64 . Tamen vid* Caunce r. Rigby, 3 M. & 


W. 67. 

(0 Clark v. Cawthom, 7 T. R. 321, (Chit, 
j. 586). 

(u) Humphries v. Williams, 2 Marsh. 231; 
6 Taunt. 531, 8. C. 

(r) Id. ibid. 

(x) Note, in Machu r. Fraser, 7 Taunt 172, 
(Chit. j. 79.4). 

(y) M‘Taggart v. Ellice, 4 Bing. 114; 12 
Moore, 326, S. C. ; Lewis v. Gompertz, 2 C. 
& J. 352; 1 Dowl. P. C. 319, 8. C. But an 
affidavit that defendant was indebted on a bill 
drawn and accepted by him, was sufficient; 
Harrison r. Rigby, 8 M. & W. 66; 6 Dowl. P. 
C. 98. 

( z) Lorie v. Longster, 3 Law J. 55, K. B. 

(a) Hughes v. Brett, 6 Bing. 289; 8 Moors 

6 P. 566 ; 8 Law J. 39, C. P., (Chit. i. 1446) 

(b) Per curiam , in Bradshaw v. Saadington, 

7 East, 94; 3 Smith, 117, 8. Cr 

(c) Balb v. Batley, 1 Marsh. 424; 6 Taunt. 
25, (Chit. j. 923). 
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dington having been cited; and in a subsequent case that court determined to I. Of tlm 
adopt the practice of the *Court of King’s Bench(rf). So an affidavit of 10 

debt, that the plaintiff accepted a bill for the honour of the defendant, and J^i ° 
that he was obliged to pay it himself, was sufficiently certain; and in such a R . . 
case it was not at variance to declare simply on the money count (e). How- 0 f. 
ever, an affidavit stating that the defendant was indebted to deponent as li- [ *544 ] 
quidator, duly appointed by the law of France, of the estate of V. and T. 
by virtue of a promissory note drawn in France by defendant, was irregular, 
unless it were shewn that by the law of France such a liquidator was entitled 
to sue(/). , 

Where a party to a bill had signed his Christian name only with initials, Misnomer, 
and application had been made to him for his name, and he had refused to 
disclose it, and all possible inquiries had been made to ascertain it without 
effect, it was held, that the affidavit and proceedings might state only his in- 
itials, and that the court would not discharge him on common bail, or set 
aside the proceedings (g) . And although in a subsequent case that doctrine 
was over-ruled (A), yet it was afterwards provided by rule of court, that if 
after diligent inquiry the full name or proper name of an intended defendant 
could not be ascertained, he might be arrested and sued by his initials or 
wrong natne(t). It was also enacted by the 3 & 4 Will. 4, c. 42, s. 12, 
that it should be sufficient, as well in the affidavit to hold to bail as in the 
process or declaration, to describe the defendant in the same manner as that 
in which he had signed the bill or note. 

The courts would not in general receive a contradictory affidavit on the 
part of the defendant (k). But this was discretionary in the courts, and in- 
stances have occured of late where the court has interfered to relieve the de- 
fendant either from prison, or from the necessity for justifying bail in a sus- 
picious c.as e(/). 


Since the I & 2 Viet. c. 110, no party can be arrested except upon a JJovi*iont 
judge’s order, founded on an affidavit stating, in addition to the cause of action 2 

as above-mentioned, that such party is about to quit England. That stat- no. 
ute, after enacting, sect. I, that from and after the 1st October, 1S3S, no 
person shall be arrested upon mesne process in any civil action in any inferior 
court whatsoever, or (except in the cases and in the manner thereinafter 
provided for) in any superior court; and, sect. 2, that all personal actions in 
the superior courts shall be commenced by writ of summons; enacts, sect. 

3, u That if a plaintiff in any action in any of her Majesty’s superior courts Judges 
of law- at Westminster, in which the defendant is now liable to arrest, to 
whether upon the order of a judge or without such order, shall, by the affi- j£-|. 
davit of himself or some other person, shew’, to the satisfaction of a judge 
of one of the said superior courts, that such plaintiff has a cause of action 
against the defendant or defendants to the amount of twenty pounds or up- 
wards, or has sustained damage to that amount, and that there is probable 
cause for believing that the defendant or any one or *more of the defend- [ *545] 


(d) Macbtt v. Fraser, 7 Taunt 171, (Chit 
j. 794); Lamb t>. Newcombe, 5 Moore, 14; 2 
B. fit li. 838, 343, (Chit j. 1094); James r. 
Trev anion, 5 Bowl. P. C. 275; and see Hum- 
phries v. Williams, 2 Marsh. 221; 6 Taunt. 
531, in which Gibbs, C J. adverted to the dis- 
tinction between the plaintiff's title and the de- 
fendant's liability. 

(«) Urookes r. Clarke, l Law J. 29, K. B. ; 
2 I>. fit R. 148, S. C. 

(/) Tenon v. Man, 8 B fit C. 688 , 4 D fit 


R. 18; Tidd, 9th edit. 183. 

(if) Howell r. Coleman, 2 B. fit P. 466. 

(/<) Reynolds u. Huokin, 4 B. fit Aid. 536; 
2 D & R. 73, 237. 

(0 See Rule H. T. 2 W. 4. 1832, a. 32 
(A) Tidd, tllh edit. 189. See Isaacs r. Sil- 
ver, 11 Moore, 318, (Chit. j. 1292). 

( l ) Chambers r. Bernasconi and another, 6 
Bing. 498; 4 Moo. & P 218; Tidd, 9th edit. 
189; Hutt r. Capelin, 5 Scott, 415. 


i 
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OP THE AFFIDAVIT TO HOLD TO BAIL. 


[PART II. 


I. Of the ants is or about to quit England , unless he or they be forthwith apprehend- 
Affidavit to ft shall be lawful for such judge, by a special order, to direct that such 
10 defendant or defendants so about to quit England shall be held to bail for 
i & 2 Viet suc ^ sum as suc ^ judg e shall think fit, not exoeeding the amount of the debt 
c. no. o** damages: and thereupon it shall be lawful for such plaintiff, within the 
time which shall be expressed in such order, but not afterwards, to sue out 
one or more writ or writs of capias into one or more different counties, as 
the case may require, against any such defendant so directed to be held to 
bail, which writ of capias shall be in the form contained in the schedule to 
this act annexed(m), and shall bear date on the day on which the same shall 
be issued: provided always, that the said writ of capias and all writs of exe- 
cution to be issued out of the superior courts of law at Westminster , into the 
counties palatine of Lancaster and Durham , shall be directed to the chancel- 
lor of the county palatine of Lancaster , or his deputy there, or to the chan- 
cellor of the county palatine of Durham , or his deputy there.” Sect. 4 
Arrest. enacts, u That the sheriff or other officer to whom any such writ of capias 
shall be directed, shall, within one calendar month after the date thereof, »n- 


De posit. 


eluding the day of such date y but not afterwards, proceed to arrest the de- 
Defendant fendant thereupon; and such defendant when so arrested shall remain in cus- 
to find Bail tody until he shall have given a bail-bond to the sheriff, or shall have made 
or make deposit of the sum indorsed on such writ of capias, together with ten pounds 
for costs, according to the present practice of the said superior courts; and 
all subsequent proceedings as to the putting in and perfecting special bail, or 
of making deposit and payment of money into court, instead of putting in ' 
and perfecting special bail, shall be according to the like practice of the said 
superior courts, or as near thereto as the circumstances of the case will ad- 
mit.” Sect. 5 enacts, u That any such special order may be made and the 
defendant arrested in pursuance thereof at any time after the commencement 
made*^ be Sl,c * 1 act,on > an ^ before final judgment shall have been obtained therein; 

and that a defendant in custody upon any such arrest, and not previously 
served with a copy of the writ of summons, may be lawfully served there- 
with.” Sect. 6 enacts, “ That it shall be lawful for any person arrested 
upon any such writ of capias to apply at any time after such arrest to a judge 
of one of the superior courts at Westminster , or to the court in which the ac- 
tion shall have been commenced, for an order or rule on the plaintiff in such 
action, -to shew cause why the person arrested shtfuld not be discharged out 
of custody (n); and that it shall be lawful for such judge or court to make 
absolute or discharge such order or rule, and to direct the costs of the appli- 
cation to be paid by either party, or to make such other order therein as to 
such judge or court shall seem fit; provided that any such order made by a 
judge may be discharged or varied by the court, on application made thereto 
by either party dissatisfied with such order.” Sect. 7 enacts, “ That every 
prisoner who at the time appointed for the commencement of this act(o) 
shall be in custody (p) upon mesne process(q) for any debt or demand, and 
shall not have filed a petition to be discharged under the *laws now in force 
Act,m £?- be for the relief of insolvent debtors, shall be entitled to hi* discharge upon en- 
a S«l. termg a common appearance to the action: provided nevertheless , that every 
[ # 546 ] 


At what 
Time Or- 


Defendant 
may apply 
to be Dis- 
charged. 


Costs of 
Applica- 
tion. 
Appeal. 

Prisoners 
discharged 
on Com- 
mence- 
ment of 


(m) Sec Chitty’s Forms, 228, 5th edit. 

(n) See Boddmgton r. Woodley, 8 Ad. & 
El. 925, 931. 

(o) See Nias r. Milton, 7 Dowl. P. C. 90; 
4 M. & W. 359, S. C. 

( p ) See Bateman r. Dunn, 7 Dowl. P. C. 
105; 6 Scott, 739; 5 Bing. N. C. 49, S. C.; 
Dalton v. Gib, 6 Scott, 751; 5 Bing. N. C. 


113; 7 Dowl. P. C. 143, S. C.; Harrisons.* 
Dickinson, 7 Dowl. P. C. 6; 4 M. & W. 355, 
S. C. ; Lewis v. Ford, 7 Dowl. P. C. 85; 4M- 
& W. 361, S. C. 

( q ) See Jackson v. Cooper, 7 Dowl. P. C. 
5; 4 M. & W. 855, S. C. ; Reynolds r. Sim- 
monds, 7 Dowl. P. C. 85. 
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such prisoner shall be liable to be detained, or after such discharge to be I. Of the 
again arrested, by virtue of any such special order as aforesaid, at the suit t0 

of such plaintiff at whose suit he was previously arrested, or of any other 0 
plaintiff.” 

Under this statute it has been held, that the 3d section applies to every Decision* 
case of absence from England; which will delay the plaintiff from obtaining on Act. 
execution in the ordinary course; but not where the defendant is about to 
leave England for a mere temporary purpose, and will return in sufficient 
time to enable the plaintiff to proceed to judgment and execution (r). The 
affidavit upon which to found an application for an order to arrest or detain 
a party must be such as to shew, to the satisfaction of the judge , that there 
is probable cause for believing that he is about to quit England unless he be 
forthwith apprehended, and must also state the grounds upon which such be- 
lief is founded (s). 


II. Of the Arrest. . II. Of the 

Aner. 

We have just seen, in treating of the affidavit'to hold to bail, that no per- 
son can now be arrested except under the special order of a judge, and that 
such order can only be granted where it is sworn that the party intended to 
be arrested is about to quit the country. 


But the 1 &2 Viet. c. 110, after providing for the relief of insolvent debt- An Interi- 
ors, enacts, sect, 85, u That in all cases where it shall have been adjudged *®?**, d ~ 
that any such prisoner shall be so discharged, and so entitled as aforesaid (/), 
at some future period, such prisoner shall be subject and liable to be detain- charged at 
ed in prison, and to be arrested and charged in custody at the suit of anyone * fa . lore 
or more of his or her creditors with respect to whom it shall have been so h* detain-* 
adjudged, at any time before such period shall have arrived, in the same man- ed or tr- 
ner as he would have been subject and liable thereto if this act had not passed: 
provided nevertheless, that when such period shall have arrived, such prison*- rM><U*l Pc ’ 
er shall be entitled to the benefit and protection of this act, notwithstanding met. 
that he may have been out of actual custody during all or any part of the 
time subsequent to such adjudication, by reason of such prisoner not having 
been arrested or detained during such time or any part thereof.” And un- 
der this section it has been held, that a prisoner declared by the Insolvent 
Debtors’ Court to be entitled to his discharge after he shall have undergone 
a certain term of imprisonment, may, notwithstanding the first three sections 
of that act, be taken or detained in custody by a writ of capias or detainer, 
issued according to the Uniformity of Process Act, 2 Will. 4, c. 39, with- 
out either a writ of summons having been issued, or a judge's order obtain- 
ed for the arrest(w). A judge has no authority, under the Ttb * section cf [ # 547 ] 


(r) Larchia v. Wilian, 7 Dowl. 11; 4 M. & 
W. 351, S. C. 

(t) Bateman r. Dunn, 6 Scott, 739; 5 Bing. 
N. C. 49; 7 Dowl. 105, S. C ; and nee liar- 
rey v. O'Meara, 7 Dowl. I*. C. 725; 3 Jurist, 
629, T. T. 1839, Bail Court, Coleridge, J. 
See Form of Affidavit under this statute, Tidd’s 
Forms, 8th ed. 65; T. Chittv's Forms, 5th edit. 
206. 

(0 See ss. 75 to 78. 

7S 


(u) Tumor r. Darnell, 7 Dowl. P. C 346; 
5 M. & W. 2S ; a Jur. 408, S C. Per Parke, 
B. ** The enactment in the first section, that 
no person shall he arrested on mesne process, 
except in the case* and in the manner provided 
for by the act, includes two coses, namely, 
that of a party about to leave the country, 
which is provided for by the third section, and 
that of a parly seeking to detain an insolvent 
under the 85th section. This is not a case in 


i 
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OF THE ARREST. 


[PART II. 


II. Of the that act, to make an order for the detention of a prisoner in custody, u until 
Arrest. h e give bail, or until further order(t?).” And a doubt seems to have 

l & 2 Viet, been entertained whether in any case a judge’s order, without a capias or 
e. no. other process, would be sufficient to authorise the detention of a prisoner(w); 

judge’s but as the keeper of a gaol is not bound to accept a capias issued under the 

order. third section of that act(ar), and the writ of detainer given by the Uniformity 

of Process Act, 2 Will. 1, c. 39, is not mentioned in the recent statute, it 
should seem that a judge’s order must of itself operate as a sufficient autho- 
rity for the prisoner’s detention, provided the order be properly framed. An 
application to the court, under the 6th section of the above statute, to set 
aside an arrest under a judge’s order must be made promptly , and as it seems 
within the time for putting in bail (i/) . And to support a rule by a defendant 

to rescind a judge’s order authorising an arrest, he must swear positively that 
u he is not about to leave England;” and the court will not allow the defend- 
ant’s affidavit to be amended after cause shewn against the rule(z). Where 
a defendant has been arrested upon a capias issued under this act, and the 
order for the capias has been made on an insufficient affidavit, the applica- 
tion to the court should be to set aside the Judge’* order, and not the writ on 
which he was arrested (a). 


Fern* Co- 
vert . 


[ *548 ] 


Before the late act, when a married woman had been arrested as the ac- 
ceptor of a bill, at the suit of an indorsee , the court would not order the bail- 
bond to be cancelled, on an affidavit that the drawer, when he drew the bill, 
knew the defendant to be a married woman, because her so accepting a ne- 
gotiable security, and enabling the drawer to impose upon a third person, was 
in effect representing herself as a single woman to the injury of a third person; 
and she was obliged to find special bail, and plead her coverture, or bring a writ 
of error (5). But where a married woman had been arrested as acceptor of 
a bill of exchange, at the suit of an administratrix, to whose intestate the bill 
was indorsed, the court ordered the bail-bond to be delivered up to be can- 
celled, on affidavits that the drawer and intestate knew, at the time the bill 
was drawn, accepted, and indorsed, that the defendant was married(c). So 
where a married woman was arrested upon a bill of exchange which she had 
given for the education of children by a former husband, and the plaintiff 
had been apprised of the second marriage, *the court discharged her upon a 


which a judge could make on order, inasmuch 
as the defendant is not about to leave the king- 
dom. Then comes the question as to whether 
a writ of summons is necessary ? I think the 
effect of the 85th section is to controul the gen- 
eral words of the second, and engraft this esse 
as an exception; and if it be, it follows that no 
writ of summons is requisite. ” 

As to prisoners in custody under Insolvent 
Act not being supersedable, see 7 Geo. 4, e 
57, s. 15; 1 & 2 Viet. c. 110, s 41; Buzzard 
v. Bromfield, 4 M. & W. 368; 7 Dowl. P. C. 
1, S. C. ; but see Chew r. Lye, 7 Dowl. P. C. 
465. 

(v) Boddington v. Woodley, 1 Perry & Dav. 
159; 8 Ad. & El. 925, 8. C. 

( w ) Id. ibid . 

( x ) Edwards v. Roberson, 7 Dowl. P. C. 
867. 

(y) 8ugara v . Concanen, 5 M. & W. 30; 7 
Dowl. P. C. 391, S. C. In order to excuse 
the delay, on the ground of a previous applica- 
tion at chambers, the rule must be drawn up 


on reading the summons, or it must be shewn 
by affidavit. Id. ibid. 

( z ) Robinson v. Gardner, 7 Dowl. 716. 

(а) Hopkins v. Salembier, 5 M. & W. 423; 
7 Dowl. P. C. 493; 3 Jurist, 538, 8. C. In an 
action by the indorsee against the drawer of a 
bill of exchange, on affidavit made by the plain- 
tiff of the nature and amount of the bill, “ and 
that it still remains due and unpaid,*’ is insuf- 
ficient for the purpose of obtaining a judge’s 
order for the arrest of the defendant under the 
above statute: it should further shew a default 
by the acceptor. Id. ibid. See the cases, ante , 
543, note (r). And see the usual forms of af- 
fidavits upon bills, notes, and checks, Tidd’s 
Forms, 8th edit. 71, 72; T. Chitty’s Forms, 
5th edit. 218 to 220. 

(б) Prichard v. Cowlaro, 2 Marsh. 40; Welsh 
v. Gibbs, 4 Dowl. P. C. 683; Tidd, 9th edit. 
194; Jones v. Lewis, 2 Marsh. 385; 7 Taunt. 
55, (Chit. j. 965). 

(c) Holloway v. Lee, 2 Moore, 211, (Chit 
j. 1026) ; see TOd, 9th edit. 194. 
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summary application, although she had c;iven out that she had property of her II. Of the 
own, and that the bill would be duly paid(cf). Where, however, a woman Arre#t * 
was arrested as the drawer of a bill of exchange, at the suit of an indorser, Co _ 
jthe court refused to discharge her, on the affidavit of a third person, that she vert. 
was a married woman; and in all cases it should seem that a feme cotert y 
applying to be discharged from arrest, must have founded her application 
upon her own personal oath of the (act of coverture, and not upon the affi- 
davit of another(r). 


111. Of Bail above. W. Of 

Bail aboTCL 

In those cases in which an arrest is still allowed, the practice as to put- 
ting in and perfecting special bail, or bail above, remains the same as be- 
fore(jf). 

With respect to the parlies who may become special bail, it has been Who may 
held that an indorser of a bill of exchange may be bail for the drawer, in an*** 
action against him upon the same bill, though it be objected that he is inad- 
missible, inasmuch as the plaintiff’s security will not be increased by the re- 
cognizance of the indorser, w ho is already liable to the plaintiff on the bill(g). 

So the drawer of a bill of exchange may be bail in an action against the ac- 
ceptor^). But it is said to be a general rule, that so long as there are out- 
standing dishonoured bills, which are not renewed, nor the right of proceed- 
ing upon them suspended, a person liable thereon cannot justify as bail(i). 

Nor can the acceptor of a dishonoured bill justify as bail in an action against 
the drawer(fc). 

Before the rule of court II. T. 2 Will. 4, s. 19, it was determined that if Amo®*. ' 
a party become bail in two separate actions against different parties on the 
same bill, it was sufficient for him to swear that he was worth double the 
amount of the sum sw orn to in one action, and that it w as not necessary for the 
bail to swear to double the amount in both actions(/), or 1000/., beyond 
the sum sworn to, if it exceeded 1000/. (m). And where separate actions 
had been brought against two parties to a bill, and one of them had paid the 
amount into the hands of the prothonotary in pursuance of the 7 & 8 Geo. 

4, c. 71, together with 20/. for costs, the court allowed the defendant in the 
second action to pay into court a sum for costs in lieu of special bail(n). 

But that rule makes it necessary that the bail should swear that he is worth 
the amount required by the practice of the courts, over and above what will 


( d ) Slater t. Mills, 7 Bing. 606 ; 4 Moore & 
P. 603; 6 Car. P. 603, 8. C. 

(e) Jones v . Lewis, 2 Marsh. 385 ; 7 Taunt. 
65, (Chit. j. 965); See Harrey v. Cooke, 5 B. 

& Aid. 747. 

(/) See I & 2 Viet c. U0, s. 4 , ante , 645; 
and see the practice, 1 Arch Prac. by Thomas 
Chitty, 7th edit. p. 573 to 617. 

( g ) Harris p. Manley, 2 Bos. &. Pul 526; 
Mitchell's Bail, l Chit. R. 287; Stephen's Bail, 
1 Chit. R. 305; Tidd, 9th edit. 270; hot see 
Jones p. Ripley, 3 Price, 561. 

(h) Prime v. Beasley, 3 Bing. N. C. 391; 4 
Scott, 37; 5 Dowl. 477; 8 Hodges, 15, S. C. 


(•) Barncsdall p. Stretton, 2 Chit. R. 79. In 
this case the bail was rejected as the drawer of 
dishonoured bills other than the bill on which 
the defendant was sued. See Prime v. Beas- 
ley, 3 Bing. N. C. 391, supra , note (A). 

( k ) Anon. 1 Dowl. P. C. 183. 

(/) Reid v. Lllis, 1 Moore, 29; 7 Taunt. 
324, S. C. ; and see Tidd, 9th edit. 270; but 
see Field r. Wainewright, 3 Bos. At Pul. 39. 

(to) R. M. 51 Geo. 3, K. B.; 13 East, 62; 
R. M. 51 Geo. 3, C. P.; 3 Taunt. 341; 2Chit. 
R. 379. 

( n ) Grace v. Hutchins, 6 Law J. 121, C. P. 
April 28, 1929. 
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OF BAIL ABOVE. [PART II. 

hi. or pay his just debts, and over and above every other «t*m for which he is then 
Bail above Oaii(o ) . 

Liability * As regards the extent to which the bail are liable, the rule of court H. T\ 
°Exient h * i ^ Will. 4, s. 21, declares, that bail shall only be liable to the sum sworn to 
by the affidavit of debt, and the costs of suit; oot exceeding in the whole 
2 Wil? 7* aiBOtmt °f ^ ie * r recognizance. Under this rule it has been held, that 
■. 21 ! ' l he bail are liable only to the extent of the single amount of one recogniz- 

[ # 549 ] ance, although the sum recovered, with costs of suit, amounts to more(p). 

And before this rule, where the affidavit was for a sum certain on a bill of 
exchange, and the plaintiff recovered a larger sum as well on the bill as 
for the goods sold, the bail were holden to be liable only for so much as was 
recovered on the bill (q). 


IV. Ofthe IV. Of the Declaration. 

Declara- 

’ In an action on a bill of exchange, check, or promissory note, if be- 

mry^beon tween the original parties, it is at the option of the plaintiff to declare either 
the instni- upon the instrument itself, or upon the consideration for which it was given; 
mentor the fom j n the case of remote parties, as the indorsee against the acceptor of a 
don** 161 *" kill, or the maker of a note, and where, independently of the bill, there is 
no privity of contract between the parties, the instrument itself must be de- 
clared on, adding such of the common counts as the evidence may proba- 
bly support. But it is always advisable to declare on the instrument itself, 
as then in case of a judgment by default, the amount of the damages are re- 
ferred to the Master, to be computed by him; and if the declaration do not 
state the bill, the plaintiff must, in an action of assumpsit , execute a writ of 
inquiry (r). 

Howentit- Before the rule of court M. T. 3 Will. 4, s. 15, if the bill or note fell 
RaieM T ^ ue a ^ ter t ^ e ^ rsl day of term, it was necessary to entitle the declaration spe- 
8 Will. 4, cially, and if it were entitled generally, the defendant might demur special- 
s. 15. 1 y(a); though where a declaration upon a bill of exchange, drawn on the 20th 

November, 1829, payable two months after date, was entitled generally of 
Hilary Term, 1S28, it was held, that it was quite competent for the plaintiff 
- to prove by the writ(t), or even by the parol evidence of the attorney (with- 
out producing the writ), that the action was commenced after the time when 
the bill became due(u); and no writ of error would lie on the ground that 
the declaration had been entituled generally, when the cause of action ap- 
peared upon the record to have arisen after the first day of the term, so 
that the court could see that the declaration was delivered after the cause of 


(o) This seems to have been the previous 
practice in the Exchequer ; 1 Chit. Rep. 806, 
note; bat the practice in K. B. was otherwise, 
and similar to that in C. P., id. ibtd.; and Ste- 
vens's Bail, 1 Chit. Rep. 805. 

(/>) Vansandau r. Nash, 2 Dowl. P. C. 767; 
3 Moore & S. 834; 10 Bin*. 329, S. C. 

( q ) Wheelwright p. Jutting, 7 Taunt. 304; 
I Moore, 51, S. C. Bail in error not liable for 
interest on note, Anon. 6 Price, 338. 

(r) Osborne r. Noad, 8 T. R. 648. 

($) Pugh v. Robinson, 1 T. R. 116; Brazier 


p. Jones, 6 Bar. & Cres. 196. 

( t ) See Granger v. George, 5 Bar. St Cres 
149. 

(«) Lester p Jenkins, 8 Bar. & Cres. 339; 
2 Man. & Ry. 429, (Cbit. j. 1395). In Howe 
v. Croker, 3 Stark. Rep. 138, where a note be- 
came due on the 22d June, and notice of dis- 
honour was given on the 23d, and the declara- 
tion was filed generally on the 30ih, the first 
day of the term being the 22d, Abbott, C. J 
considered it sufficient. 
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action accrued (a:). Since the rule, every declaration must be entitled spe- IV. ofth© 
cially of the day of the month and year on which it is filed or delivered(y). 

* The declaration, or county in which the biU, check or note u eetjorlh , ne- Conm ©tat- 
cessarily varies in point of form, according to the parties by and against whom 
the action is brought. , * *550 ] 

With respect to the venue, as bills of exchange and promissory notes are Venn©. 
iimple contract $, and follow the person of the holder, and in case of his 
death are bona noiabilia where he dies(z), the plaintiff has a right to lay his 
venue in any county ; and the court will not, at the instance of the defendant, 
change it, upon an affidavit that it was really made iu a different county (a), 
unless upon a special ground (b). And if an action be bona fide brought on 
a bill or note, the plaintiff may retain the venue, though the action be also 
for other causes; and the court will not restrain the plaintiff from proceeding 
in the county he has elected for the other causes(c). So although a pro- 
missory note is not made payable to order, the court will not grant a rule to 
change the venue on the common affidavit(d). And if in an action on a bill 
of exchange drawn in London, where the witnesses and parties all reside, 
the plaintiff lay the venue in Surrey , he is entitled, unless a case of oppres- 
sion be made out, to the costs of going to the assizes, notwithstanding tho 
cause might have been tried at less expense in London(e). But it would 
not suffice to retain the venue, that the plaintiff should introduce a count up- 
on a promissory note, which either did not exist, or in respect of which 
there was no subsisting cause of action (/). And as in the case of an ac- 
tion on a bond, if very special grounds for changing the venue be laid before 
the court by affidavit, as that there are several material and necessary wit- 
nesses, who reside at a great distance from the county where the venue is 
laid, the court will change the venue , especially if the defendant admit a par- 
ticular fact, which in point of form, existed in the original county (g). An 
application, however, to change the venue on special grounds must be made 
the subject of a distinct motion; and where the venue has been improperly 
changed on the common affidavit, in a case where part of the demand is on 
a bill of exchange, such special circumstances furnish no answer to an appli- 
cation to discharge the rule for changing the venu e(/i). And in these cases, 
the rule to change the venue being grantable on special grounds only, cannot 

(x) Ruston r. Owston,2 Bing. 469; M’Clel. cannot be brought back except upon the plain- 

& Y. 202; 10 Moore, 194, S. C. ; Tidd, 9th titT’s undertaking to give material evidence in 
edit 426. the county in which the venue was originally 

(y) And see rule II. T. 4 Will. 4, 1834, r. laid. Rule H. T. 2 Will. 4, a. 103. 

2, t. 1. But semfrte, that the neglect to entitle (c) Shepherd v. Green, 5 Taunt. 676, (Ch. 
the declaration of the proper day, month, and j. 910); llart v. Taylor, 2 Dowl. & Ry. 164; 
year, is a mere irregularity to be taken advan- Arden v. Morningtou, 4 Tyrw. 56; Tidd, 9th 
tone of by summons or motion, and no ground edit. 604; VValthew r. Syers, 1 C., M. & R. 
ofdemurrer. Neal v. Richardson, 2 Dowl. P. 696; 3 Dowl. P. C. 160, 8. C.; overruling 
C. 89; 3 Chit. Gen. Prac. 463, 464. Greenway r. Carrington, 7 Price, 664. And 

(z) Ante , 2, noto (d) see Dawson v. Bowman, 1 C., M. &. R. 594; 

(а) Tidd, 9th edit. 604. 3 Dowl. P. C. 160, S. C. 

(б) In Keys v. Smith, 10 Bing. 1; 3 Moore ( d ) Smith r. Elkins, 1 Dowl. P. C. 426. 

& 8. 33S, S. C., the court changed the venue (e) Vere r. Moore, 3 Bing. N. C. 261; 8 

in an action on a bill of exchange, upon terms, Scott, 646; 5 Dowl. 367, S. C. 

to favour the discharge of a prisoner. (/) Per cut turn in Sbepperd r. Green, 6 

In an action on an 1. O. I* the venue may Taunt. 576. 
be changed upon the usual affidavit, Roberts r. (g) Tidd, 9th edit. 606; 2 Chit. Rep. 418, 

Wright, 1 Dowl. P. C. 294. In cases where 419, note a. 

the application for a rule to change the venue ( h ) Dawson c. Bowman, 1C., M. & R. 

is made upon the usual affidavit only, the rule 594; 3 Dowl. P. C. 160, 8. C. 
is absolute in the first instance ; and the venue 
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I 

IV. Of the be moved for until after plea pleaded, because it cannot previously be known 
Declare- w ], al |j ie i ssue \ s | 0 b e tried, and whether the defendant will have any wit- 
1100 nesses to examine on the trial (i) . On the other hand, it is too late to change 

Venue. the venue after an order for time to plead on the terms of taking short notice 

551 ] tr * a ^ ol * on usua * terms ? though it is sworn that all die witnesses re- 

L side in the county to which the venue is required to be moved (j). It is al- 

so necessary, that the affidavit on which the motion is made should fully dis- 
close the nature of the defence intended to be set up(fc); though it does not 
seem necessary that the defendant should swear to merits(Z). 

4 WiU* 4 T re £ ar( k statement of venue in the declaration, the rule of court H. 

r. 2, §. 8.' T. 4 Will. 4, r. 2, s 8, declares, that the name of a county shall in all cases 
be stated in the margin of the declaration, and shall be taken to be the venue 
intended by the plaintiff, and that no venue shall be stated in die body of the 
declaration, or in any subsequent pleading(m). 

Forma of The following rule of court, T. T. 1 Will. 4, 1831, made in pursuance 

Declare- of the statute 11 (Jeo. 4, and 1 Will. 4, c. 70, s. 11, prescribes concise forms 

BilU and declarations u P on promissory notes and bills of exchange, whether inland 
NotJT or foreign, and which must be observed: — 

regulated 

Comt * e ° f Whereas declarations in actions upon bills of exchange, promissory notes, 
RuleT T. an( * l ^ e couuts ’ usually called the common counts, occasion unnecessary ex- 
l Will. 4. pense to parties by reason of their length, and the same may be drawn in a 
Recital. more concise form; now for the prevention of such expense, it is ordered, 
that if any declaration in assumpsit hereafter filed or delivered, and to which 
the plaintiff shall not be entitled to a plea as of this term, being for any of 
the demands mentioned in the schedule of forms and directions annexed to 
this order, or demands of a like nature(n ), shall exceed in length such of the 
said forms set forth or directed in the said schedule, as may be applicable to 
the case; or, if any declaration in debt to be so filed or delivered for similar 
causes of action, and for which the action of assumpsit would lie, shall ex- 
ceed such length, no costs of the excess shall be allow ed to the plaintiff if he 
succeeds in the cause; and such costs of the excess as have been incurred 
by the defendant, shall be taxed and allowed to the defendant, and be de- 
ducted from the costs allowed to the plaintiff'. And it is further ordered, 
that on the taxation of costs, as between attorney and client, no costs shall 
be allowed to the attorney in respect of any such excess of length; and in 
case any costs shall be payable by the plaintiff' to the defendant on account 
of such excess, the amount thereof shall be deducted from the amo'unt of the 
attorney’s bill. 


(») Panneter v. Otway, 3 Dowl. P. 0. 66; 
see Cotterill v. Dixon, 3 Tyrw. 705; Weather- 
by r. Goring, 3 Bar. & Cres. 552. 

(J) Hay thorn v. Bush, 2 Dow). P. C. 240; 
see Nun v. Taylor, 1 Bing. 186; 7 Moore, 598, 
8. C. 

(A) Par meter v. Otway, 3 Dowl. P. C. 66; 
see Lad bury r. Richards, 7 Moore, 82. 

(/) See per Littledale, J. in Parmeter r. Ot- 
way, 3 Dowl. P. C. 69. 

( m ) This is one of the several general rules 
and regulations made under the authority of the 
3 & 4 Will. 4, c. 42, s I. 


( n) The words “ or demands of a like na- 
ture” and the direction as to drawing foreign 
bills, seem to establish that these particular 
forms are merely given ns a few instances , and 
that in all other cases of common debts it is in- 
tended that the pleadings may and ought to be 
framed in the like concise manner. It may be 
collected, that the quantum meruit and vale- 
bant counts ought no longer to be inserted. R 
seems that the indebitatus count was always 
sufficient. See I Chitty on Pleading, 6th edit. 
27; 2 Saund. 1 22 o, note (2). 
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SCHEDULE OF FORMS AND DI RF.CT 1 ON S (o) . 


IV. Of the 
Declara- 
tion. 


For that whereas the defendant, on the day of , in the *year l* Count on 

of our Lord at London ( 7 ), (or “ in the county of ”) made his 

promissory note in writing, and delivered the same to the plaintiff', and against the 

thereby promised t 6 pay to the plaintiff' € , days (or “ weeks,” or Maker, by 

“months,”) after the date thereof, (or as the fact may 6 e,) which period has 

now elapsed(r ), or if the note be payable to Jl. B.) and then and there(q) a* the cbm 

delivered the same to Jl. 7L, and thereby promised to pay to the said A. B. D, *y be(p). 

or order, £ , days (or “weeks,” or “ months,”) after the date [*552 ] 

thereof, (or as the fact may 6 c,) which period has now elapsed (r) , and the 
said A. B. then and there (q) indorsed the same to the plaintiff, whereof the 
defendant then and there (q) had notice , and then and there(q ), in considera- 


( 0 ) It will be found that the following forms 
considerably diminish the usual length of counts 
of this nature, by omitting the long-used formal 
inodes of stating each fact; such as in stating 
an acceptance, “ and which said bill of exchange 
the said defendant afterwards, to wit, on the 
day and year aforesaid, at London aforesaid, in 
the parish and ward aforesaid, upon sight there- 
of accepted, according to the said usage and 
custom of merchants from time immemorial us- 
ed and approved of;” and which is now to be 
thus shortly slated, “and the defendant then 
and there accepted the said bill,” and so on. 
The concise mode of stating nn indorsement, 
which has long been recommended , and partial- 
ly used, (see ( bitty on Hills, 7th edit. 794, and 
post, 553,) is now enjoined. 

But even in some of these prescribed forms 
there are unnecessary allegations; as in the 1st, 
8d, 5th, 8th, and I Uh forms, which state unne- 
cessarily the delivery of the note or bill to the 
payee; Churchill r. Gardner, 7 T. R. 596; 
Smith r M Clure, 5 Fast, 476; nnd in the 1st 
and 6th forms the statement of the notice lo the 
defendant of the indorsements is unnecessary; 
Reynolds r. Davies, in error, 1 Bos. & Ful. 
625; and in the 4th, 6th, 6th, 7th, 8th, 9th, 
10th, nnd 11th forms, and consequently in the 
directions relative to declarations on foreign bills, 
the statements that the hill was directed to the 
drawee or acceptor are clearly unnecessary , 
Gray v. Milner, 3 Moore, 91; 2 Stark. Rep. 
336. The allegation, “ which period has now 
elapsed ,” though otherwise unobjectionable, 
seems also unnecessary where the bill or note 
has been shewn to have been payable after date, 
or where there is an averment that it was pre- 
sented for payment when due. In the 4th, 6th, 
7th, and 8th counts against the acceptor, where 
a general unqualified acceptance is stated, it 
would suffice to state the promise to pay accord- 
ing to the tenor of the bill, omitting ** and of his 
acceptance thereof. * ’ 

In the common indebitatus forms also, it is 
submitted, that some of the words printed in 
italics might be omitted, viz. “price and val- 
ue” and “then” and some other words not 
adopted even in the ancient forms. The objec- 
tion as to the statement of place has since been 
removed by the rule H. T. 4 Will. 4 , r. 2, *. 8, 
an/e, 551. 


These observations are not made in dispar- 
agement of this excellent rule, but merely to 
shew how much the pleadings may be contract- 
ed where there is a disposition lo save expense. 

It is clearly intended hv these rules that the 
use of the quantum meruit and quantum r ale- 
bant counts should be abandoned ns being cer- 
tainly unnecessary; and that all debts, howev- 
er numerous, shall be comprised, ns they al- 
ways might have hem, in one count, and that 
separate formal commencements nnd conclu- 
sions in the description of each debt shall no 
longer be adopted. See note to Webber r. Ti- 
vill, 2 Wins. Sntmd. 122; Rooke r. Rooke, 
Cro. Jac. 245; Fower r. Butcher, 10 Bar. & 
Cres. 329, 842. 

£ec the comprehensive collection of the dif- 
ferent descriptions of almost every possible de- 
mand recoverable under an inde'dtatu* count, 
in 2 Chitty on Pleading, 34 to 74, 6th edit.; 
and in debt, 24S to 250, 6th edit. 

(p) See forms of declarations on promissory 
notes, inland nnd foreign bills, and check* on 
bankers, 2 Chitty on Pleading, 75 to 102, 6th 
edit.; and in debt, 251, 252, 6th edit.; sec al- 
so Chitty jun. Precedents in Pleading, 75, 1Q0, 
152, 420, 435. 

( q) Since the rule If. T. 4 Will. 4, r. 2, s. 
8, ante, 551, the venue in the body of the dec- 
laration is to be admitted; its improper introduc- 
tion, however, is no cause of demnrrer, or for 
setting aside the declaration, bnt of application 
to a judge at chambers to strike it out. Farmer 
r. Champneys, 1 C., M. & R. 369; 2 Dowl. 
P. C. 6S0, 9. (\; Townsend r. Gurney, 1 C., 
M. & R. 590; S. C. 5 Tyrw. 214; 8 Dowl. P. 
C. 169; Fisher r. J9now, 3 Dowl. P. C. 27. 

(r) In Abbott v. Aslett, 1 Mee. & Weis. 
209; 1 Tyrw. & G. 449; 4 Dowl. P. C. 759, 
the court inclined to think this allegation insuf- 
ficient, since the Uniformity of Process Act, 2 
Will 4, c. 39, which makes the issuing of the 
writ the commencement of the action; but in 
the subsequent case of Owen v. Waters, 2 
Mee. & Weis. 91; 5 Dowl. P. C. 324, such 
allegation was held sufficient, where upon the 
face of the declaration it does not necessarily 
appear that the action was commenced before 
the bill became due. In practice, however, it 
is usual to aver that the period elapsed before 
the commencement of the suit. 
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IV. or the lion of the premises, promised to pay the amount of the said note to the 

Declare- plaintiff according to the tenor and effect thereof(«)(l). 
lion. 

2. Count Whereas(/) one C. D., on the day of , in the year of our # Lord 

nVirr Pr °~ 1 af London (x) , (or iC in the county of ,”) made his promissory 

Note °ote in writing, and thereby promised to pay the defendant, or order, £ , 

against days ( or 44 weeks,” or 44 months,”) after the date' thereof, (or as the 

^n^Indors- f ac ^ ma V ^AtcA Period has now elapsed [v ), and the defendant then and 
there (x) indorsed the same to the plaintiff, (or, u and the defendant then and 
[ *553 ] /Aerc(x), indorsed the same to X. Y., and the said X. Y. then and thert(x) 
indorsed the same to the plaintiff,”) and the said C. D. did not pay the 
amount thereof, although the same was there(x) presented to him on the day 
when it became due, of all which the defendant then and there(x) had due 
notice. 


3. Count Whereas one C. D. on , at London(x ) , (or 44 in the county of ,”) 

mLaory°” niac * e h* s promissory note in writing, and thereby promised to pay to X. Y., 

Note ^ or order, £ , days (or 44 weeks,” or 41 months,”) after the date 

against In- thereof, (or as the fact may 5e,) which period has now elapsed(v)j and then 
lndoree/ anc ^ l ^ ere ( x ) delivered the said note to the said X. F. and the said X. Y. 

and thcre(x) indorsed the same to the defendant, and the defendant then and 
there(x) indorsed the same to the plaintiff, (or, 44 and the defendant then and 
there(x) indorsed the same to Q. It., and the said Q. It. then and there(x) 
indorsed the same to the plaintiff,”) and the said C. D. did not pay the 
amount thereof, although the same was there(x) presented to him on the day 
when it became due, of all which the defendant then and there(x) had due 
notice. 


4. Count 
on an In- 
land Bill 
of Ex- 
change 
against tho 
Acceptor 
by the 
Drawer, 
being also 
Payee(y). 


Whereas the plaintiff, on , at London(x) (or 44 in the county of 

) made his hill of exchange in writing, and directed the same to the 


defendant , and thereby required the defendant to pay to the plaintiff 

days (or 44 weeks,” or 44 months,”) after the date (or cc sight”) thereof, 

which period has now elapsed (r) , and the defendant then and thcre(x) ac- 
cepted the said bill, and promised the plaintiff to pay the same according to 
the tenor and effect thereof, and of his said acceptance thereof but did not 


(f) This is sufficient without stating the pro- 
mise to have been made to the plaintiff \ Banks 
r. Camp, 2 Moore & S. 734; 9 Bing. 604, S. 

(/) If either this or the subsequent forms 
should constitute the first count of the decto ra- 
tion, then insert, •* For that;** so that it will 
read, “ For that whereas one C. D.” &c. If 
it be a second or subsequent count, then insert, 
41 And,” “ also,” so that it will read, ** And 
whereas also one C. D.” &c. 

(m) In Hedger r. Stevenson, 2 Mee. & 
Weis 799; 5 Dow!. 771, S. C , the declara- 
tion slated that one S. T. on, &c. made his 
promissory note iu writing, and thereby promis- 
ed to pay to the order of the defendant, at 
Messrs. B., T., and B.’s, London, 99/. 18s., 
two months after date, for value received, 
which period had, at the time of the eem- 
mencement of this suit, elapsed, and then de- 
livered the said note to the defendant, and the 
defendant then indorsed the said note to the 


plainlitf, and promised to pay the same ac- 
cording to the tenor and effect thereof; but the 
said Messrs. B., T , nnd B did not, nor did the 
said S. T., nor the defendant, or any other per- 
son, pay the said note, although the said note 
was presented at Messrs. B., T., end B.'s on 
the day when it became due, of which the de- 
fendant then had notice: it was held on motion 
in arrest of judgment, on the ground that the 
promiso stated in the declaration was on abso- 
lute promise to pay, whereas the obligation of 
the defendant as payee and indorser was con- 
ditional onlv, nnd that the breach only alleged 
a non-payment by the defendant on the day 
tho note became due, and did not aver that it 
had not been paid afterwards, that the promise 
was properly stated, and that the breach was 
sufficient. Quare, whether it would have been 
bad on special demurrer. 

(r) See anle t 652, note(r). 

(x) Omit venue, see ante , 552, note ( 9 ). 


(1) See post, 82^(55). 


Digitized by kjooole 



CHAP. II-] 


OP THE DECLARATION. 


553 


pay ibe same when due, (or, “ at any time before or since,” should be in- IV. Of the 
serUd.) Declara- 

' tion. 

Whereas the plaintiff, on , at London(x) (or 44 in the county of 5. Count 

* ,”) made his bill of exchange in writing, and directed the same to the dt - 

fendant, and thereby required the defendant to pay to O. P., or order, Exchange* 

£ , days (or 44 weeks,” or 44 months,”) after the date (or u sight”) against the 

thereof, which period has now elapsed(v ), and then and * there ( z) delivered £ c< ^ tor 
the same to the said O. P. and the said defendant then and there(z) J ro wer, 
accepted the same, and promised the plaintiff to pay the same, according to not being 
the tenor and effect thereof, and of his acceptance thereof , yet he did not J.^ p * yee - 
pay the amount thereof, although the said bill teas there (z) presented to him E J 
on the day when it became due, and thereupon the same was then and there 
(*) returned to the plaintiff, of all which the defendant then and therc(z) had 
notice. 

Whereas one E. F., on , at London(z) (or 44 in the county of ,”) •• Count 

made his bill of exchange in writing, and directed the same to the defendant , 

and thereby required the defendant to pay to the said E. F. (or to 44 H. Exchange* 

G.,”) or ordcr(A), £ , days (or 44 weeks,” or 44 months,”) after against the 

sight (or 44 date”) thereof, which period is note elapsed(c) y and the defend- ^Tadora- 
ant then and there(z) accepted the said bill, and the said E. F. (or 44 the ee(«). 
said G. H.”) then and there(z) indorsed the same to the plaintiff, (or 44 and 
the said E. F.,” or 44 the said H. G. then and there(z) indorsed the same 
to K. J., and the said K. .J. then and there(z) indorsed(d) the same to the 
plaintiff,”) of all which the defendant then and there(c) had due notice , and 
then and there(z) promised the plaintiff to pay the amount thereof, according 
to the tenor and effect thereof, and of his acceptance thereof. 

Whereas one E. F., on , at London(z) (or 44 in the county of ,”) 7 - Count 

made his bill of exchange in writing, and directed the same to the defendant , b^dViiTof 

and thereby required the defendant to pay to the plainlifT £ , days Exchange 

(or 4; weeks,” or 44 months,”) after the sight 'or 44 date,”) thereof, which ®p in8t the 
period has note elapsed(c), and the defendant then and there(z) accepted the hyThePnf 
same, and promised the plaintiff to pay the same, according to the tenor and ee, * 
effect thereof, and of his acceptance thereof. 

Whereas the defendant, on , at London(z) (or 44 in the county of s ‘ Connt 

1 ”) made his bill of exchange in writing, and directed the same to J. K uI^BilTof 

and thereby required the said J. K. to pay to the plaintiff £ , Exchange 

days (or 44 weeks,” or 44 months,”) after the sight (or 44 date”) thereof, and 
then and there(r) delivered the same to the said plaintiffs and the same was p^^on* 
then and there (z) presented to the said J. K. for acceptance, and the said Non-ac 
•T. K. then and ihtre(z) refused to accept the same, of all which the defend- 
ant then and there(z) had due notice. 


(y) The forms here given apply as well to (r) Omit venue, sec ante, 552, note (<7). 

the action of debt as to assumpsit, and this (a) If this count be concluded in the usual 

count may, therefore, be properly joined with form of a declaration in debt , it will amount to 
indebitatus counts in debt, provided the decla- n count in debt, and as such be bad, debt not 
ration conclude in the usual form in debt, being maintainable by indorsee against acceptor. 
Compton v. Taylor, 4 M. & W. 138; see Cloves r. Williams, 5 Scott, 68; 3 Bing. N. C. 
Cloves r. Williams, 5 Scott, 68; 3 Bing N S. C.; see Compton r. Taylor, 4 M. & 

C. 869, 8. C.; post , 554, note (a), sec post,. W. 139; ante, 053, note ( y ). 

922, (4ft). 

79 
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fV. Of the Whereas the defendant, on , at London' z) (or 44 in the county of 

Declare- ,”) made his bill of exchange in writing, and directed the same to J. IT., 

t,on * - and thereby required the said J. K. to pay to the order of the said defend- 
er an°In- ant ^ ’ days ( or “ weeks,” or 44 months,”) after the sight (or 

land Bill of “ date”) thereof, and the said defendant then and there(z) indorsed the same 
Exchange to the plaintiff, (or 44 and the said defendant then *and there indorsed the 
Drawer by same to an d die sa *d L. M. then and there(e) indorsed the same to 

indorsee on the plaintiff,”) and the same was then and there(e) presented to the said J. 
Non-accep- K. for acceptance, and the said J. K. then and there(e) refused to accept the 
*[**555 J same > vv ^ c h die defendant then and there(e) had due notic e(/). 

10. Count And whereas one N. O., on , at London(e) (or 44 in the county of 

° n SV'u” r 1 ”) made his bill of exchange in writing, and directed the same to P. Q. 

Exchange 0 an< ^ thereby required the said P. Q. to pay to his order £ , days 

against In- (or 44 weeks,” or 44 months,”) after the date (or 44 sight”) thereof, and the 
doreerby said N. O. then and there(c) indorsed the said bill to the defendant, (or 44 to 
Nomc- ° n S., and the said R. S. then and there(e) indorsed the same to the de- 
ceptance. fendant,”) and the defendant then and there(e) indorsed the same to the 
plaintiff, and the same was then and there(e) presented to the said P. Q. 
for acceptance, and the said P. Q. then and there(e) refused to accept the 
same, of all which the defendant then and there(e) bad due notice. 

it. Count Whereas one N. O., on , at London(e) (or 44 in the county of 

JandViM of ’”) ma de bis bill of exchange in writing, and directed the same to P. Q. 

Exchange 0 a °d thereby required the said P. Q. to pay to the defendant or order, £ > 

against days (or 44 weeks,” or 44 months,”) after the sight (or 44 date”) there- 

Payee by Q f ? an( f then and there delivered the same to the defendant , and the defendant 
Noo-ac- ° n dien an d there(e) indorsed the said bill to the plaintiff, (or 44 to R. S., and 
ceptance. the said R. 8. then and there(e ) indorsed the same to the plaintiff,”) and 
the same was then and there(e) presented to the said P. Q. lor acceptance, 
and the said P. Q. then and there(e) refused to accept the same, of all which 
the defendant then and there(e) had due notice. 


12. Direc- Tf the declaration be against any party to the bill, except the drawee or 
Declare acceptor, and the bill be payable at any time after date, and the action not 
tionson~ brought till the time is expired, it will be necessary to insert, as in declara- 
Bills, where tions on promissory notes, immediately after the words denoting the time 
Action appointed for payment, the following words, viz. which period has now 
Ur'tfmeof elapsed (g), and instead of averring that the bill was presented to the drawee 
Payment for acceptance, and that he refused to accept the same, to allege that the 
expired. drawee (naming him) did not pay the said bill, although the same was there(e) 

1st, On presented to him on the day when it became due. 

Bills Paya- 4 

b jDate. ler And if the declaration be against any party except the drawee or accept- 
2d On or ’ anc * l * ,e be payable at any time after sight, it will be necessary to in- 
Bill* Paya- sert after the words denoting the time appointed for payment, the following 
bleaker words, viz. and the said drawee (naming him) then and tkere(e) saw and ac- 
SigM. 


(A) In Spyer v. Thelwell, 2 C, ( M. & R. 
692; 4 Dowl. 509; 1 Gale, 348, S. C., where 
the declaration stated the bill to have been 
drawn by N. on the defendant, whereby N. re- 
quired the defendant to pay “ to At* order** the 
sum therein mentioned, accepted by the de- 
fendant, and indorsed by N. to the plaintiff 1 ; it 
was held, that the court could not but see that 


the word ** his** referred to the drawer, and 
therefore there was no fatal ambiguity. 

(c) See ante , 552, note (r). 

( d ) Not sufficient to aver a delivery to the 
plaintiff*. CunlifTe v. Whitehead, 5 8cott, 31; 
3 Bing. N. C. 828 ; 6 Dowl. P. C. 63, S. C. 

(e) Omit venue, see ante , 662, note (q). 
(/) If there was excusable delay in giving 
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CHIP. II.] 

cepted the same, and the said ptriod has now elapsed (g ), and instead of al- IV. Of the 
leging that the bill was presented for acceptance and refused, to allege that Declara- 
the drawee (naming him) did not pay the said bill, although the same was 1 
presented to him on the day when it became due. 

*If a note or b ll be payable at sight, the form of the declaration must be 
varied so as to suit the case, which may be easily done. .Notes°Pay- 

able at 

Declarations on foreign bills may be drawn according to the principle of 

these forms, with the necessary variations. 4th, Ob 

Foreign 

Bills. 

COMMON COUNTS. [ # 556 ] 

Whereas the defendant on at London(i) (or 44 in the county of Goods 

”) was indebted to the plaintiff in £ , for tht price and value of 

goods then(j) and there(i) bargained (or “sold”) and sold (or 4 4 deliver- 
ed”) by the plaintiff to the defendant at his request. 

And in £ for the price and value of work then(j) and there(i) done, 2 - Work 

and materials for the same provided by the plaintiff for the defendant at his 

request. 

And in £ for money then(j) and there (i) lent by the plaintiff to the 3. Money 

defendant at his request. L6nL 

And in X for money then(j) and there (i) paid by the plaintiff for the 4 Money 

use of the defendant at his request. Pn,d * 

And in £ for money tken(j) and there(i) received by the defendant &• Money 

for the use of the plaintiff. {k)* 1 ™ 

And in £ for money found to be due from the defendant to the plain- 6 Account 

tiff on an account then(j) and there(i) stated between them(/). seated. 

And thereupon the defendant afterwards on, &c. in consideration of the 7. General 
premises respectively, then and there(i) promised to pay the said several 


notice, it is not necessary to shew special facts 
accounting for such delay in giving notice Firth 

Thrash, 8 Bnr. & Cres. 895; see potl , 576, 
note (t). 

(g) See ante , 552, note (r). 

(A) The common quantum valebant and 
quantum meruit counts are no longer to be in* 
•erted, ante , 552, note (o). See the compre- 
hensive form in 2 Chitty on Pleading, 6th edit. 
80, 66. As to joinder of counts in debt, see 
Compton v. Taylor, 4 M. & W. 138; ante, 553, 
note(y). 

(i) Omit venue, see ante, 552, note (<?). 

(j) The statement of time by the introduc- 
tion of the word “ then ” has been held unne- 
cessary in an action for goods sold and deliver- 
ed. Lane v. Thelwell, 1 M. & W. 140; 1 
Tyrw. & G. 352, S. C. And stmble that it is 
equally unnecessary in an account stated . W ebb 
*. Baker, 7 Ad. 8t El. S41 ; 8 N. & P. 87, S. 
C.; Bingley v . Durham, 8 Ad. & El. 775; 1 
P. & D. 68, S. C. ; Ferguson v. Mitchell, 2C., 
M. & R. 687; I Tyrw * G. 179, S. C. At 


all events it is sufficient to allege the account to 
hnvo been “ before then'* stated. Bingley v. 
Durham, 8 Ad. & El. 775; Leaf c. Lees, 4 M. 
& \V. 579; 7 Dowl. P. C. 189, S. C. And in 
the latter case, although the count contained 
the words “ before then,** the court treated the 
statement of time as altogether unnecessary. 

(A:) As to interest, see 3 &. 4 Will. 4, c. 42, 
s. 28; see form of count for, 2 Chitty on Plead- 
ing, 6th edit. 60. Where goods are sold and 
delivered, to be paid for by a bill at a certain 
date, if the bill be not given, interest on the 
price, from the time when the bill would have 
become due, may he recovered as part of the 
estimated value of the goods on the common 
count for goods sold and delivered. Farr *. 
Ward, 3 M. & W. 25; 6 Dowl. P. C. 168; 
Marshall v. Poole, 13 East, 98. And see Har- 
rison r. Allen, 2 Bing 4; 9 Moore, 28, S. C.; 
Arnott r. Redfcrn, 3 Bing. 353; 11 Moore, 209, 
S. C. 

(1) Sufficient, without saying “ by and be- 
tween them.** Debenham r. Chambers, S M. 
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IV. Of the loonies respectively to the plaintiff on request, Yet he hath disregarded his 
Declare- said promises, and hath not paid any of the said monies , or any part there- 

i00, of v m), to the plaintiff’s damage of £ , and thereupon he brings suit, 

&c.(l). 

to ** f liie clec,arali . on contain one or more counts against the maker of a note 
general or acceptor of a bill ol exchange, it will be proper to place them first in the 

Cone! a- declaration, and then in the general conclusion to say, u promised to pay the 

8 [°"^57 ] Sai< ^ ^ a5 ** mcn * t£mec f several monies respectively (n).” 

Several By the rule of court, H. T. 4 Will. 4, 1834, made in pursuance of the 

mirc'd*!' k ^ n 4 ’ c ’ ?• }' n peered (s 5), that several counts shall not 

niand not allowed, unless a distinct subject matter of complaint is intended to be 
allowed* established in respect of each. And, therefore, counts founded on one and 
Rule H.T. same principal matter of complaint, but varied in statement, description, 
4 Will. 4, or circumstances only, are not to be allowed. But counts upon a bill of 
5 * exchange or promissory note, and for the consideration of the bill or note in 
1 asto^Biifs mone y> or otherwise, are to be considered as founded on distinct sub- 

and Notes. J ec f aia J t c r s of complaint; for the debt and security are different contracts, 
and such counts are to be allowed. 


Assumpsit ^^ere sev cral debts are alleged in indebitatus assumpsit to be due in re- 
spect of several matters, ex. gr., for wages, work and labour as a hired ser- 
vant, work and labour generally , goods sold and delivered, goods bargained 
and sold, money lent, money paid, money had and received, and the like, 
the statement of each debt is to be considered as amounting to a several 
count within the meaning of the rule which forbids the use of several counts, 
though one promise to pay only is alleged in consideration of all thedebts(o). 
stated! 01 is provided, that a count for money due on an account stated, may be 

joined with any other count for a money demand, though it may not be in- 
Several tended to establish a distinct subject matter of complaint io respect of each 
Breaches, of such counts. And also, that the rule which forbids the use of several 


& W. 128; overruling Hooper r. Vcstris, 5 
Dowl. P. C. 710. 

(wi) Although there be several plaintiffs this 
statement of the breach will suffice, without 
going on to aver a non-payment to any or either 
of them. Debenham v. Chambers. 3 Al. & \V. 
128. 

(n) This applies only where there are seve- 
ral common counts. Wainwright t*. Johnson, 
5 Powl. P. C. 317. 

In an action by an indorsee against the draw- 
er of a bill of exchange, the declaration con- 
tained a counton the bill, and on an account 
stated, with one promise to pay the last men - 
tioned several monies on request; the defend- 
ant having demurred specially, on the ground 
that there was no promise to the count on the 
bill, the court set aside the demurrer a 9 frivo- 
lous, because the declaration containing but one 
Hum besides the amount of the bill, the promise 
in terms applied to both counts. Che vers v. 
Parkington, 6 Dowl. 75. And it seems exceed- 
ingly doubtful whether the averment of a pro- 
mise in a count on the hill is nt all material; as 
against an acceptor it clearly is unnecessary, 


the acceptance being in itself a promise to pay; 
and as against a drawer the want of such an 
averment would be cured after verdict or judg- 
ment; and although in Henry t\ Burbidge, 3 
Bing. N. C. 601; 4 Scott, 296; 5 Dowl. P. C. 
4S4; 3 Hodges, 16, such an objection, in an 
action against a drawer, was held fatal on spe- 
cial demurrer , yet in the subsequent case of 
Griffith v. Roxbrongh, 2 M. & W. 734; 6 
Dowl. P. C. 133, which was an action by in- 
dorsee against indorser, the court seemed to be 
of opinion that as, since the new rules of plead- 
ing, a defendant is no longer at liberty to plead 
non assumpsit to a count on a bill or note, it 
cannot ba necessary that the declaration should 
allege a promise; it became, however, unne- 
cessary to decide the case on this ground, the 
question having arisen after verdict, and the 
court being clearly of opinion that the objection 
could only be taken on special demqrrer. 

(o) These are to be treated as separate 
counts for the purposes of pleading as well as 
for tbe purposes of costs. Jourdain v. Johnson, 
2 C., M. & R. 564; 3 Dowl. P. C. 534, S. C. 


(1) See post, 822, (50). 
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counts is not to be considered as precluding the plaintif}' from alleging more IV- Of the 

breaches that one of the same contract in the same count. Declare- 

lion* 

The sixth section of the same rule orders, that w here more than one count Departure 
shall have been used in apparent violation of the preceding rule, the opposite 
party shall be at liberty to apply to a judge, suggesting that two or more of taken AdT 
the counts are founded on the same subject matter of complaint, for an or- vantage of. 
der that all the counts introduced in violation of the rule be struck out at the R a i e H.T. 
cost of the parly pleading, whereupon the judge shall order accordingly, un- 4 Wilt. 4, 
less he shall be satisfied, *upou cause shewn, that some distinct subject mat - 
ter of complaint is bona fide intended to be established in respect of each of L *>58 J 
such counts, in which case he shall indorse upou the summons, or state in 
his order, as the case may be, that he is satisfied; and shall also specify the 
counts mentioned in such application, which shall be allowed (p). And the Co*t»of 
seventh section orders, that upon the trial, where there is more than one count 
upon the record, and the parly pleading fails to establish a distinct subject 
matter of complaint in respect of each count, a verdict and judgment shall 
p »ss against him upon each count which he shall have so failed to establish, 
and he shall be liable to the other party for all the costs occasioned by such 
count, including those of the evidence as well as those of the pleading: and 
further, that iu all cases in which an application to a judge has been made 
under the preceding rule, and any count allowed as aforesaid, upon the 
ground that some distinct subject matter of complaint was bona fide intend- 
ed to be established at the trial in respect of each count so allowed, if the 
court or judge, before w hom the trial is had, shall be of opinion that no such 
distinct subject matter of complaint was bona fide intended to be established 
in respect of each count so allowed, and shall so certify before fihal judg- 
ment, such party so pleading shall not recover any costs upon the issue or 
issues upon which he succeeds arising out of any count with respect to which 
the judge shall so certify (r/). 


The sixth section of the rule of court T. T. 1 Will. 4, relating to prac- Particular* 
/ice, orders, that with every declaration, if delivered, or with the notice of 
declaration, if filed, containing counts in indebitatus assumpsit, or debt on 
simple contract, the plaintiff shall deliver full particulars of his demand un- t^WUI 
der those counts, where the particulars can be comprised within three folios; 4,*. 6. and 
and where the same cannot be comprised within three folios, he shall dcliv- H \ T - 2 
er such a statement of the nature of his claim, and the amount of the sum or ^47. 4 * 
balance which he claims to be due, as may be comprised within that number 
of folios. And to secure the delivery of particulars in all such cases, it is 
further ordered, that if any declaration or notice shall bo delivered without 
such particulars, or such statement as aforesaid, and a judge shall afterwards 
order a delivery of particulars, the plaintiff shall not be allowed any costs in 
respect of any summons for the purpose of obtaining such order, or of the 
particulars he may afterwards deliver. And that a copy of the particulars 
of demand, and also particulars (if any) of the defendant’s set off, shall be 
annexed by the plaimiff’s attorney to every record, at the time it is entered 


(p) The .court will not entertain a motion for 
striking out counts until an application has been 
made to a jyuls^e at chambers; Ward r. Gray- 
■tock f 4 Dowl. I’. C. 717 ; mid tlio rulo must 
he drawn up on reading tbo declaration, or on 
an affidavit that the counts are identical ; Roy 
r. Bristow, 5 Dowl. V V. 152; 2 M. & W. 
242, 8 . t\ 


( 7 ) By the previous rule of I!. T. 2 Will 4 , 
s. 74, it is ordered, that no costs shall be al- 
lowed on taxation to a plaintiff, upon any counts 
or issues upon which he has not succeeded; 
and that the costs of all issues found for the de- 
fendant shall be deducted from the plaintiff 's 
costs 
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IV. Of the witli the judge’s marshal. And the rule H. T. 2 Will. 4, s. 47, orders, 
Declare- t h at a summons for particulars and order thereon may be obtained by defend- 
tion ' ant before appearance, and may be made, if the judge think fit, without the 
production of any affidavit. 

Particulars Where the particulars of the plaintiff’s demand exceed three folios, the 
court will order the plaintiff to deliver to the defendant full particulars of his 
demand, the defendant pay ing the costs of the particulars, and, if necessary, 
taking short notice of trial, even though the defendant has had full particulars 
[ # 559 ] of the amount before action brought(r). *But in an action upon a bill of 
exchange or promissory note, where the declaration is confined to the count 
upon the bill or note, the defendant is not, except under very special circum- 
stances, entitled to demand particulars, because in such case the declaration 
itself sufficiently discloses the nature of the demand. 


Statement 
of the Cus- 
tom of mer- 
chants, or 
on Statute 
of Anne. 


The forms of declaration prescribed by the above rule of T. T. I Will. 
4, being intended as examples only, and framed merely with a view to the 
curtailment of the declaration by the rejection of unnecessary averments, it 
will still be necessary to attend to the previous decisions. 

It was formerly usual to commence the declaration on a bill of exchange 
with a statement setting out the custom of merchants relative to the validity of 
bills of exchange, and that the parties to it were persons within the custom; 
but this mode of declaring had long bet n disused, and is improper(s); and 
though it was usual to state that the bill was drawn and accepted “ accord- 
ing to the usage and custom of merchants, from time immemorial used and 
approved of,” yet even this reference to the custom in any part of the dec- 
laration was unnecessary (/). In declarations on promissory notes made in 
England, it was usual to state that the defendant became liable to pay by 
force of the statute of Anne, which rendered these instruments available(ti); 
but this was unnecessary. And if the note were made out of England, it 
would have been informal to state that the note was made according to the 
statute(r) ; though the allegation might have been rejected as surplusage. 


Unnecessa- Before the above rule of H. T. 4 Will. 4, ss. 6, 7, if any unnecessary 
ry ounts. i countg were inserted in the declaration, the courts would order them to be 
/ expunged, and make the party pay the costs of the application^). But 
where the declaration consisted of 296 counts, upon as many bankers’ notes, 
for a guinea each, payable to bearer, with the common counts for money 
lent, and money had and received, the court refused to strike out the counts 
upon the notes, as it might have put the plaintiff to unnecessary difficulty of 
proof at the trial, or made it necessary for him to have a writ of inquiry on 
a judgment of default(t/); though in a similar case, the court made a rule by 
consent, to strike out all the counts but one, the defendant undertaking to 


(r) James t>. Child, 26. & J. 252. These 
particular* are not considered as part of the dec- 
laration. Booth v. Howard, 6 Dowl. 438. 

(a) Soper r. Dible, 1 Ld. Rnym. 175, (Chit, 
j. 201); Bromwich r. Loyd, 2 Lutw. 1585, 
(Chit. j. 193); Co. Lit. 89 a, n. 7. 

Soper v. Dible, l Ld. Raym. 175, (Chit. j. 
201 ). Id an action upon a bill, tbe defendant 
demurred, because the declaration did not set 
out the custom, and the court held it unneces- 
sary, and that the better way was to omit it. 

(t) Hussey v- Jacob, 1 Ld. Rayin. 88, 
(Chit. j. 189, 191); Ereskin v. Murra y, 2 Ld. 
Raym. 1542, (Chit j. 268); Carter r. Dowrish, 


Carth. 83, (Chit j. 176, 178); Williams r. 
Williams, Carth. 269, (Chit. j. 197); Mannin 
v. Cary, 1 Lutw. 279, (Chit. j. 194). 

This was determined in Ereskin r. Murray, 
2 Ld. Raym. 1542, (Chit. j. 268). On error 
after judgment by default, see Ld. Raym. 88; 
Carth. 83; Lutw. 279. 

( u ) Brown r. Harraden, 4 T. R. 155, (Chit, 
j. 470). 

( v ) Carr r. Shaw, on/r, 519, in notes. 

(x) Tidd, 9th edit. 616. 

( y ) Lane v. Smith, Tidd, 9th edit. 617; 3 
Smith Rep. 113, S. C. 
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permit all the other notes to be given in evidence either before the master or IV. Of the 
a jury, under the count upon an account stated (z). In a declaration also on ^^ra- 
a bill, the court refused to strike out the count for interest as unnecessary, lM>n 
though, besides the counts on the bill, there were the common eounts(a). 

In stating the cause of action , there are four points principally to *be at* [ # 560 ] 
tended to. First , the description of the bill, promissory note, or check. 

Secondly , How the defendant became party to it; and his subsequent con- 
tract. Thirdly , The mode by which the plainti/F derived his interest in, 
and right of action on, the instrument; and Lastly , The breach of the de- 
fendant’s contract. 

These will suffice, without any statement of a consideration which is im- 
plied (b) (1). 

And first, the bill, promissory note, or check (of which a profert is not to First, On 
be made(c),) should, like all other contracts, be staled in the declaration as 
it was really made in terms, or according to its legal operation(d). If it be Check 
ambiguous in its terms, whether it he a bill or a note, it may be declared x gute _ 
upon as either(e). And if there be a variance in any material point, it will mentofthe 
be fatal(/)(2), though stated under a videlicet (g)(3). But a variance aris- Instru- 
ing in consequence of any artifice in framing the hill, as by the introduction ™r£y iance 
of some words in small characters, or by the use of illegible marks, for the 
purpose of deceit, is immaterial (A). 

A variance as to the names of parties is in general fatal where it operates Names of 
as a description of the bill, but otherwise as it seems where it relates merely * rlje "* 


( z ) Carmack r. Gundry, 3 B. & Aid. 272; 
1 Chit It. 709, (Chit. j. 1074); Tidd, 9th 
edit. 617. 

(a) Brindley r. Dennett, 2 Bing. 184; 9 
Mooro, 358, 8. C. 

(b) Ante, 9, 10, &c. ; Bishop r. Young, 2 
Bos. & Pul. 81, (Chit, j 621). When neces- 
sary to support debt , poet, Ch. VII. 

(c) Master r. Miller, 4 T. R. 338, (Chit. j. 
482, 490); Adams v. The Duke of Grafton, 
Bunb. 243, (Chit. j. 266); Suister t. Coel, I 
Sid. 886; 1 8alk. 215; Com. Dig. tit. Pleader, 
O. 3; Tidd, 9th edit. 6 Hi. 

(d) Per Gibbs, C. J. in Waugh v. Russel, 
1 Marsh. 217; 5 Taunt. 707; Heys v. Hessel- 
tine, 2 Cnmpb. 604, (Chit, j 825); Selw. 9th 


edit. 368; 1 Chitty on Pleading, 4th edit. 265; 
5th edit. 333, 334. 

(e) Ante , 131, 132. 

(/) Bristow v. Wright, Dougl. 667; Gor- 
don r. Austen, Dougl. 667; 4 T. R. 611, 
(Chit. j. 494). As to variances in general, see 
1 Chitty on Pleading, 4th edit. 271, &c. 5th 
edit. 333, 334; but see Rose v. Sims, 1 B. & 
Adol. 522, note (A), (Chit. i. 1510). 

(g) White r. Wilson, 2 Bos. & Pol. 116; 1 
Chitty on Pleading, 4th edit. 276; 6th edit. 
333, 334. 

(A) Allan r. Mawson,4 Campb. 115, (Chit, 
j. 926); Shuttle worth r. Stevens, I Campb. 
407, (Chit. j. 755); Dongl. 651; ante, 25, 131. 
(») See post , 561. 


(1) A declaration upon an order, averring that it was drawn in consideration of a debt doe by 
the drawer to the plaintiff, and accepted by the defendant, is good, without avarring any other 
consideration. Bradley v. M’Cellnn, 3 Y'erger’s Rep. 300. 

(2) A variance in the date, or in the substance of a note offered in evidence, from that 
set out in the statement, is a fatal objection to such evidence. Church r. Feterow, 2 Penn. 
Rep 301. 

• Where the declaration averred that a negotiable note was indorsed, before it fell doe, and it 
appeared upon the production of the note, that it was indorsed after maturity, this was held to 
be no material variance. Penn r. Flack et at., 3 Gill and Johns. Rep. 369. 

(3) In a declaration on a promissory note, the omission of the place where it is payable is fatal. 
Seeree v. Dorr, 9 Wheat. 658. But where a bill or note is made payable at a particular Bank, 
and the bank itself is the holder, the averment and proof of the place where payable, as against 
the maker or acceptor, may be dispensed with; but as against the indorser such averment and 
proof is, in general, necessary. Bank of the U. S. v. Smith, 11 Wheat. 171. 

It is not necessary, in case of a lost note, that there should be a special count stating such loss. 
Renner a. Bank of Columbia, 9 Wheat. 557. 

The payee of a note declared on it as payable to himself, but it appeared to be payable to him- 
self or his order. Held that this was not a material variance. Fay e. Gonlding, 10 Pick. 122. 
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IV. Of lha 
Declara- 
tion. 

1. State- 
ment of the 
Instru- 
ment. 

Names of 
Parties. 


[ *561 ] 


to the names of the parties to the action, who, (before the 3 & 4 Will. 4, 
c. 42, s. 11, or who, since that act, might havfc applied to a judge at cham- 
bers to have the declaration amended at the plaintiff’s cost(i),) might have 
pleaded the misnomer in abatement, provided the identity be proved (fc). 
Thus where in an action on a note made by the firm of Austin, Strobell, 
and Shirtliff , , in those names, the declaration was against them by the names 
of Austin, Strobell, and Shutlijfe , and stated that such defendants made the 
note, the variance was holden fatal (/); and if a bill drawn by the name of 
Couch be declared upon, in an action against a third person, as drawn by 
Crouch, such variance Is also fatal (m). And under a count for usury, in 
discounting bills, one of which was described as drawn on a certain person, 
to wit, John K., and the bill produced appeared to be drawn on Abraham 
K., it was held a fatal variance (n). {So where in an action by the indorsee 
against the acceptor, the declaration described the bill as drawn by one Wil- 
liam Turner, and indorsed by the said William Turner to the # plaintiff, and 
the bill produced in evidence was drawn by Wingfield Turner, the variance 
was held fatal (o). 


But where the promissory note was signed “ for Bowes, Hodgsons, Key, 
and Co.” and they were sued, and one of them was declared against by the 
name of Thomas Key, (but whose real name was John Key, commonly pro- 
nounced Kay,) the judge was of opinion, that the misnomer was no objec- 
tion, it being proved that the real partner had been sued, and served with 
the process, though under a mistaken Christian' name ; and that the variance 
between Key and Kay was immaterial, they being idem sonans[p). And in 
another case, where the plaintiff declared in the name of Edward Boughlon, 
upon a bill of exchange drawn by him, payable to his own order, and ac- 
cepted by the defendant, and also upon the common counts, and it appeared 
that the plaintiff’s real name was Edmund , and that in that name he had 
drawn the bill, yet the plaintiff recovered^). And where an action was 
brought by Willis, as the payee of a note, -and on production tho note was 
payable to Willison, and the declaration alleged the promise to pay Willis 
by the name of Willison, evidence was admitted on the part of the plaintiff 
to shew she was the party really meant, and to explain the mistake(r). ( It 
has been recently held, that a variance between the real name of an indorser , 
and that which is alleged in the declaration, and appears on the bill, is ma- 
terial (.?). But this seems questionable if it be necessary to prove the in- 
dorsement to support the action. Where a declaration stated that the bill 
was indorsed by certain persons trading under the firm of H. and F. by pro- 
curation of J. D., it was held, that this allegation was supported by evidence 
of J. D.’s hand-writing, and that he being the managing partner in a firm 
which carried on all business of buying and selling, under the designation of 
H. and Co., was in the habit of indorsing bills in the manner above stated, 
although there was no such person as F. in the firm of H. and Co., and no 


( k ) Stark. on Evidence, 241, (Chit. j. 494). 
(/) Cordon r. Ansten, 4 T. R. 611. N. B. 
There is a singular difference between the folio 
and octavo editions in the statement of this case, 
the last doe9 not notice the mistake in the sur- 
name, which was the material objection. 

(?») Whitwell r. Bennett, S Bos & Pul. 
559, (Chit. j. 685). In Fancourt r. Turner, 1 
Jurist, 72, the declaration stated that the de- 
fendant made his bill of exchange and directed 
the same to Newton Pocklinglon, and thereby 
requested Newton Pilkinglon to pay, &c. : 


held, that a demurrer to this was not frivolous. 

(») Hutchinson r. Piper, 4 Taunt. 810. 

(o) Le Sage r. Johnson, Forrest’s R. 23. 

( p ) Dickenson t\ Bowes, 16 East, 110, 
(Chit j, 863). 

(V) Boughton r. Frere, 3 Campb. 29; but 
note, it does not 'appear from the report whe- 
ther tho plaintiff only recovered upon the com- 
mon counts. 

(r) Willis v. Barrett, 2 Stark. Rep. 29, 
(Chit. j. 989). 

(*) Forman r. Jacob, l Stark. Rep. 47. 
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direct proof that J. D.’s partners were privy to those transactions (/). A IV. Of the 
description of the plaintiffs, as executors and trustees of A. B. is mere sur- D 601 ®™* 
plussage, the bill being payable to them in name of the firm which they had tMN>> 
assumed (u). 

And now by the 3 & 4 Will. 4, c. 42, s. 1 1, it is enacted, that no plea Mitnomer 
in abatement for a misnomer shall be allowed in any personal action, but that P 1 ****” 
in all cases in which a misnomer would but for this act have been by law Ab*t£> 
pleadable in abatement in such actions, the defendant shall be at liberty to meat 
cause the declaration to be amended , at the cost of the plaintiff, by inserting 4 \ 4 ^ iU# 
the right name, upon a judge’s summons founded on an affidavit of the right g 'n. ’ 
name; and in case such summons shall be discharged, the cost of such appli- 
cation shall be paid by the party applying, if the judge shall think fit. The- 
twelfth section also enacts, 44 That in all actions upon bills of exchange or when /*- 
promissory notes, or other written instruments, any of the parties to which Malt may 
are designated by the initial letter or letters, or some contraction of the 
Christian or first name or names, it shall be sufficient in every affidavit* to 4t c> 40 
hold to bail, and in the process (x) or declaration , to designate such persons •. 12 . 
by the same initial letter or letters, or contraction of the Christian or first [ *562 ] 
name or names, instead of stating the Christian or first name or names in full.” 

It was doubted whether the former section, taken alone, did not extend as 
well to the case of a misnomer of a plaintiff as of a defendant, but it was 
held, that coupling that section with the twelfth, it was clear that the eleventh 
section applied only to the case of a defendant(y). Where, therefore, in an 
action upon a bill of exchange, the declaration described the plaintiff’ as Henry 
H. Lindsay, the court refused to set aside the declaration, or to order it 
to be amended at the plaintiff’s cost by the insertion of the full Christian 
name(r). 

If one of several persons, acceptors of a bill, w ere an infant, the holder jVumAerof 
may declare on it, as accepted by the adult only, in the names of both; and Parties, 
if the defendant pleads in abatement, that the other partner ought also to 
have been sued, the plaintiff may reply his infancy; and it is no departure, 
and it is most proper, not to slate that the infant was a party to the instru- 
ment^). And if a bill of exchange purport to have been drawn by a firm 
consisting of several persons (as by 44 Ellis, Needham, jun. and Co.”) in an 
action by an indorsee against the acceptor, the declaration may aver in the 
plural that certain persons using the firm, drew and indorsed the bill, although 
in point of fact the firm consisted only of a single individual, the acceptor 
being estopped from disputing the fact(fc)(l). So where a declaration de- 
scribed a bill of exchange as directed to the three defendants, and accepted 
by them, and it was proved to have been directed to and accepted by a fourth 


(/) Williamson v. Johnson, 1 Bar. & Cres. 
146; 2 D. & ft. 281, (Chit. j. 1163); see 
Faith r. Richmond, ante, 631, note (n). 

(u) Aguttar v. Moses, 2 Stark. Rep. 499, 
(Chit j. 1069). 

(x) See as to the process and affidavit to hold 
to bail, rule H. T 2 Will. 4. s. 32; Lyon r. 
Walls, 2 Moore & S. 393; ante , 644, note 

(A). 

(y) Lindsay r. Wells, 4 Scott, 471; S. C. 


3 Biog. N C. 777; 6 Dowl. P. C. 618. 

(r) Id. ibid.,' see Moody r. Aslett, 1 C., M. 
& R. 771 ; S. C. 6 Tyrw. 492; 3 Dowl. P. C. 

4S6. 

(a) Burge** v. Merrill, 4 Taunt. 408, (Chit, 
j. 969); 1 Chitty on Pleading, 4th edit. 36; 
5th edit. 49; but see Gibbs v. Merrill, 3 Taant. 
807. 

(b) Bnss v. Clive, 4 Camp. 78; 4 Maule & 
S. 18, (Chit. j. 935). 


(1) In declaring on a note as the indorsee of n firm, it is not necessary to set forth the namea 
of the members of the firm. Cochran r. Scott, 5 Wend. Rep. 229. 

80 
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IV. Of the party also, who was dead, this was held no variance (c); and in an action 
Declare- against one of several makers of a joint and several promissory note, the de- 
tlcm scribing it as the separate note of the defendant, without noticing the other 
meatofthe P arl,es > * s n0 variance (d) (1) . So the nonjoinder of one of two joint drawers 
Instru- of a bill, is no variance in an action by one indorsee against the other(e). 
ment. In an action by executors on a promissory note, where the defendant plead- 

JVumber of ed in abatement the non-joinder of one executor (who had not proved), the 
Parties. court allowed the proceedings to be amended on payment of costs, as the 
[ *563 ] s t atu t e of limitations would have been a bar to a fresh action(/). In future, 
no amendment will be allowed except to avoid the operation of the statute of 
limitations^). But a declaration alleging a note to have been made by A. 
and B. is not satisfied by evidence of a note given by A. alone to secure a 
partnership debt(/i), though it would be otherwise if A. prefixed to his signa- 
ture, 44 for A. and B.(i).” If a bill be accepted, payable to (blank) or 

order, and a bonj fide holder insert his name as the payee, the bill may be 
described as payable to him, without noticing the blank(fc). 

Tim*. With respect to time, if it be alleged in the declaration, that defendant on 
such a day (without laying it under a videlicet) , drew a bill of exchange, 
without alleging that it bore date on that day, a mistake of the day will not 
be material, but if the words 44 bearing date the same day and year afore- 
said,” be inserted, then a variance would be fatal(I); and the mis-statement 
ofa day in the note payable by instalments, is fatal(m). In general, the 
date of a bill or note should be stated, and if there be no date, then the day 
it was made, and if that cannot be ascertained, then the first day it can be 
proved to have existed(n). And where in an action on a foreign bill paya- 
ble at double usance from the date thereof, the declaration stated the bill to 
have been drawn on such a day, but did not state the date, the court held it 
sufficient, and that they would intend that it was dated at the time of draw- 
ing it(o). ^ And where, when several counts were allowed, a second count 

(c) Mountstephen v. Brooke, 1 B. & Aid. that the party named in the plea in abatement 

224. is not liable Hot it has been held that the Sih 

( d ) Per Lord Ellenborough, C. J. id. 1 B. section applies only to those cases where the 

& Aid. 226, and ante , 529. plaintiff can go on against the party pleading in 

(e) Evans v. Lewis, 1 Wms. Sannd. 291, abatement, and, therefore, that it does not ex- 
note (d) ; Wilson r. Reddall, Gow, 161. In tend to a plea of defendants coverture. Jones 
these cases the defendant’s course, if the other r. Smith, 6 Dowl. P. C. 557. 

party be living, is to plead in abatement. Cer- (/) La kin r. Watson, 2 Dowl. P. C. 633; 
tain restrictions, however, have been imposed 4 Tyrw. 839, S. C.; 2 Crom. & Mee. 685, 8. 
upon pleas in abatement for non-joinder , by C. 
the recent statute of 3 & 4 Will. 4, c- 42: — ( g ) Id. ibid. 

thus the 9th section of that act enacts, that no ( h ) Siffkin r. Walker, 2 Campb. 368; 
plea in abatement for the non-joinder of any Emly v. Lye, 15 East, 7. 
person as a co-defendant shall be allowed in any ‘ (t) Galway v. Mathews, 1 Campb. 403. 

court of common law, unless it shall be stated (A') Atwood r. Griffin, Ryan & Mood. Rep. 

in such plea that such person is resident within 425; 2 Car. & P. 368, (Chit, j 1805); post, 
the jurisdiction’of the court, and unless the place 564, note (d.) 

of residence of such person he stated with con- (/) Coxon v. Lyon, 2 Campb. 307, 309, 

venient certainty in an affidavit versifying such (cited Chit. j. 780); Fitzgib. 130. 

plea. And the '9th section enables the plaintiff ( m ) Wells v. Girling, 3 Moore, 79; Gow, 

to reply the bankruptcy or insolvency of the Rep. 21, (Chit. j. 1051). 

party eo omitted. The 10th section also ena- (n) Ante , 148 ; Bayl. 5th edit 379. 

blea the plaintiff to enter up judgment against (o) De la Courtier v. Bellamy, 2 Show. 

the original defendant, in cose it shall appear 422, (Chit. j. 167); ante , 149, note (») i 


(1) If a bin be addressed to W. S. by mistake, for I. 8., and it is presented to the right per- 
son, it is sufficient, and in the declaration it may be spited that the bill was drawn on W. 8. 
meaning the said I. S. Sterry v. Robinson, 1 Day’s Rep. 11. 

Proof of a note dated the 26lh July, does not support a declaration stating a note dated on the 
25th. Stephens r. Graham, 1 Serg. & Rawle, 505. 
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• CHAP. II.] OF THE DECLARATION. 

] stated that afterwards, to wit, on the day and year aforesaid, the defendant IV. Of ti» 

( drew a certain other bill of exchange, payable two months after the date there- Declar*- 
of, without mentioning any express date in either count, the last count was llon * 
held sufficient, the court intending the date to have been the day on which l * State- 
the bill was alleged to have been made(p). If a bill or note by mistake has | l ^JJ II 0^th, 

* been dated contrary to the intention of the parties, the declaration may run meot* 
thus, 44 on, &c. (the time intended), made, &c. bearing date by mistake, 
on, &c. but meant and intended by the said A. B. and C. D. to be dated 
on the said, &c. and then delivered, &c. by which said note he the said C. 

D. then promised to pay, two months after the date thereof, (that is to say, 
after the said, & c. when the said note was so made and intended to be dated 
as aforesaid), to the said A. B.” &c. It has been held, that in a declara- 
ration upon a bill or note importing to be payable within a limited time after 
the date, and dated on a particular day, the precise day must be stated, and 
that if a day upwards of six years before the commencement of the action be 
stated, and the defendant plead actio non accrevit , the plaintiff cannot recov- 
er^), b ul this doctrine may be queslionable(r). 

•It was usual also, before the late rule of court H. T. 4 Will. 4, r. 2, s. Place. 
8(s), to state the place at which the bill or noie was drawn, as thus, 44 that { *564 ] 
the drawer, on, &c. at Liverpool, to wit, at London, &c. (the renti*).” 

And it has been considered, that in a declaration on a foreign bill, the place 
at which it bears date must be stated, and that some place in England or 
Wales should be subjoined, by way of venue, under a videlicet , thus, 44 at 
Venice, in Italy, to wit, at London,” But where a promissory 

note, dated and made at Paris, was declared upon in an action by the payee 
against the maker, as made in London, it was decided to be no variance, 
because the contract evidenced by a promissory note is transitory, and the 
place where it purports to have been made is immaierial(u); and it is laid 
down, that inland bills and notes, though lliey may bear date at a particu- 
lar placer, may be alleged to have been made any where in England or 
Wales(x)(l). Though in a more recent case, where a bill was drawn at 
Doublin, in Ireland, for Irish currency, and the declaration stated that the 
bill was drawn 44 at Dublin,” to wit, at Westminster, &c. without alleging 
that Dublin was in Ireland, nor stating the bill to be for Irish currency, it 
was held a variance, inasmuch as the bill must be taken to be drawn for 


approved of in Hague v. French, 3 Bos. & 
Pat. 173; and see Owen r. Waters, 2 M. & 
W. 91, 93, et *cq. ; 5 Dowt. P. C. 324. See 
also Hunt v . .Massey, 5 B. & Ad 902; 3 N. 
& M. 109, S. P.; Selw. N. P. 9th edit. 315, 
316. 

(p) Hague v. French, 3 Bos. Si Pul. 173, 
(Chit, j 652); and see Giles r. Bourne, 6 
Maule fc S. 73, 8. P. ante , 148, note (/). 

( q ) Stafford r. Forcer, 10 Mod. 311; cited 1 
8tra. 22. In an action on a note dated in 1704, 
defendant pleaded that the cause of action did 
not accrue within six years, the plaintiff replied 
a bill filed in 1714; and that the cause of action 
accrued within six years of that time; and after 
verdict for the plaintiff, (he court arrested the 
judgment, becauac it was stated that the note 


was made and dated in 1704, and then the 
cause of action must have accrued above six 
years before 1714; hut see Leaper v. Totton, 
16 Fast, 420, (Chit. j. 876). 

(r) In Trinity Term, 1818, K. B. t the court 
held, that on a guarantee of the debt of another, 
the plaintiff might give in evidence a verba) pro- 
mise to revive the original undertaking in writ- 
ing, so as to defeat a plea of actio non accrevit 
infra ux antws ; Gibbous v. M'Casland, ] Bar. 
& Aid. 690. 

(*) Ante, 551. 

(0 Salk. 669; Cowp. 177, 17S; 6 Mod. 228; 
Com. Dig. tit. Action, N. 7. 

(n) Per Ivord Fllenborough, in Hooriet r. 
Morris, 3 Gampb. 304, (Chit. j. 878). 

( r ) Bay). 5th edit. 880. 


(1) ^ Unless damages are claimed; then the place where the draft was drawn becomes ma- 
terial, and must be set forth and proved. Seo Fairfield v. Adams, 16 Pick. 381. ^ 
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IV. Of the English currency (y). This decision, however, was before the passing of 
Declare- act which assimilates the money and currency between Great Britain 

and Ireland(r). 

1. State- v 

Imtru- The instrument itself must be stated in terms , or according to the legal ef - 
meet. feet. If it be in foreign language it may nevertheless be stated as if it were 
Instrument in English, without noticing the foreign language(a). If the bill be payable 
"t^ecHn at usances > l ^ ie l* n Sth l ^ lem should be averred thus, u at two usances, 
2Vrm* f, or that * s to sa y> at two mont hs after the date thereof,’’ and the omission will 
according be fatal on demurrer(6). 

toUie legal A bill or note payable to the order of the plaintiff, may be stated in the 
* tc ’ declaration to be payable to him, and there is no occasion to insert any aver- 
ment that he made no order(c). And where a bill, has been drawn with a 
blank for the payee’s name, and the holder afterwards insert his own name, 
the declaration may describe the bill as if it had been drawn payable to 
him(d). 



[* 565 ] 


With respect to the description of the money payable by the bill or note, 
a variance in stating the amount would be fatal. When the money in which 
the bill is payable is foreign it is necessary to shew *in the declaration that it 
is foreign money. Where the declaration stated that a promissory note was 
made at Dublin, payable at Dublin, without stating it was in Ireland, or that 
the money payable was Irish, it was held fatal (e), and so where the bill was 
drawn only at Dublin' /). And, it should seem, that an avermentina dec- 
laration on a bill of exchange, drawn in Ireland, and made payable in Eng- 
land, treating the sum mentioned in the bill as Irish currency, and stating it 
to be of a certain value in lawful money of Great Britain, is material, and 
will prevent the plaintiff from recovering more than that sum; though with- 
out such an averment he would be entitled to treat the bill as for English 

currency (g). And a bill drawn in Ireland for £ sterling, payable in 

England, will be taken to mean English money (h). But those decisions 
were before the passing of the act for assimilating the currency between Ire- 
land and England(t). The omission of the word u sterling ” is immateri- 
al^). And the statement in a declaration on a foreign bill of the value of 
the foreign money seems unnecessary, if it otherwise appear the money was 
foreign (I). 


It should seem that it was not necessary to state in the declaration that 

Consider- 

ation. 


(y) Kearney v. King, 2 Bar. & Aid. 301; 
1 Chit. R. 28, (Chit. j. 1046); 1 Chit R. 60 
a; and sec Sprowle v. Leggc, 1 Bar. & Cres. 
16; 2 Dow. & Ry. 15; 3 Stark. Rep. 156, 
(Chit. j. 1152, 1154). 

{z) 6 Geo. 4, c. 79. 

(a) Attorney-General v. Valabreque, Wight 
9. But an indictment for forging a Prussian 
treasury note should give it a translation ; Rex 
v. Goldstein, 3 B. & B. 201 ; 7 Moore, 1 ; Russ. 
& Ry. C. C. 473, (Chit. j. 1139.) 

( b ) Buckley v. Campbell, 1 Salk. 131, (Ch. 
j. 223); Smart t\ Dean, 3 Keb. 645, (Chit j. 
163). 

(c) Frederick t. Cotton, 2 Show. 8, (Chit, 
j. 165); Fisher r. Pomfret, Carth. 403, (Chit 
j. 203); Smith r. M‘Clure, 5 East, 476’ 2 
Smith, 43, (Chit. j. 699). 

(d) Cruchlcy r. Clarence, 2 Maule & S. 90, 


(Chit, j.' 895); Cruchley r. Mann, 5 Taunt. 
529*; 1 Marsh. 29, (Chit j. 908); Atwood v. 
Griffin, Ryan & Mood. 425; 2 Car. & P. 368, 
(Chit. j. 1305). 

(e) Sprowle r, Leggc, 1 Bar. & Cres. 16; 2 
Dow & Ry. 15; 3 Stark. R. 156, (Chit. j. 
1152). 

(/) Kearney v. King, 2 Bar. & Aid. 301; 
1 Chit. R. 28, (Chit. j. 1046). 

(g) Taylor v. Booth, 1 Car. & P. 236. 

(h) Id. ibid. 

( t) 6 Geo. 4, c. 79. 

(fc) Kearney v. King, 2 Bar. & Aid. 301 ; 1 
Chit. R. 28, (Chit. j. 1046); Glossop r. Jacob, 
1 Stark. Rep. 69; 4 Cnmpb 227, (Chit. j. 
944). 

(/) Simpionds r. Parminter, l Wils. 185; 4 
Bro. Pari. Cas. 604. 


i i 
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part of the bill which relates to the consideration (m); but that if the plain- IV. or the 
tiff professed to state the instrument accurately, and misstated it in this re- Deciara- 
sped, such a variance would have been fatal(n). A note described to be Uon * 

44 for value received” generally was held not to be disproved by evidence of *• Swte- 
a note payable to plaintiff’s order, “for value received in Mrs. L.’s es- 
tate(o).” And a bill of exchange, expressed on the face of it to be 44 for menu 
value delivered in leather,” might be stated in pleading to have been for val- 
ue received in leather(p). And it was considered, that a bill of exchange in 
this form, 44 pay to F. G.B. or order, 315/. value received,” and subscrib- 
ed by the drawer, might be alleged in pleading to be a bill of exchange for 
value received by the drawer from the payee(^). But if a bill were drawn 
in the usual form for value received (which means by the drawee), and the 
declaration alleged it as value received by the drawer, the variance was ma- 
terial^). Since the rule of court T. T. 1 Will. 4, this statement of the 
consideration should be altogether omitted(s). 


With respect to the place of payment , we have seen, that if the legal ef- Place of 
feet of the instrument be that it be payable only at a particular # place, it 
must be so described in the declaration (f), when, on the other hand, if ac- ** ® 0 ' 
cording to the legal effect it be payable generally, it would be a misdescrip- 
tion to describe it as payable only at the particular place(u); though if the 
declaration merely state lhat the maker of a note made it payable at the par- 
ticular place, omitting the word thereby , the statement will be rejected as 
surplusage (j). 


It is advisable not to state more of the bill or note declared on than is nec- How much 
essary to enable the plaintiff to recover (y). The formal description of the 
direction to the drawee should in general be omitted, for fear of a variance^); stated, 
and where a bill is not addressed to any person by name, but accepted by 
the defendant, the declaration should merely state that the drawer drew the 
bill, and thereby recpiired the payment of such a sum, and that the defendant 
accepted, without stating any address (a). If a bill is directed to Messrs. 

A. B. and Co. it is no variance in setting out the bill, according to its tenor, 
to put Mess®. A. B. and Co. without the 44 r” instead of Mess™, with it(5). 

So where in an action on a note made in Prussia, payable seven days after 
sight, it appeared that the words 44 accepted on myself, payable everywhere,” 
were written in the margin; and it was insisted, that the omission of these 


(m) Grant r. Da Costa, 3 Made & 8. 337, 
(Chit j. 920); White r. Led wick, MS. ante , 
160, note (a); Bayley on Bills, 5th edit. 20, 

note 83; Coombs v. Ingram, 4 D. & R. 211, 
(Chit j. 1206), acc. 

( n ) Sed quare , why not rejected as super- 
fluous as in the case of an allegation “ his own 
proper hand being thereunto subscribed.” See 
post, 670. 

(o) Bond r. Stockdale, 7 D. & R. 140, 
(Chit j. 1273). 

( p ) Jones v. Mars, 2 Campb. 307, in notes, 
(Chit. j. 779); White v. Ledwick, MS. supra , 
note ( ;/i ) ; and Highmore r. Primrose, 5 Maule 
& S. 65; 2 Chit R. 333, (Chit. j. 936). But 
a bill described to have been 44 for value re- 
ceived” is not proved by producing a bill 44 for 
value in wheat ,” for it does not import that the 
wheat was delivered. Per Lord Tenterden, 
C. J. llil. Vac. 1827. 

(q) Grant v Da Costa, 3 Maule & S. 351, 


(Chit j. 920); and see Clayton r. Gosling, 6 
Bar. & Cres. 360; 8 Dow. &. Ry. 110, (Chit 
j. 12S7); ante, 160, 161. 

(r) Highmore v. Primrose, 5 Maule & S. 
65; 2 Chit. R. 333, (Chit j. 956). 

(s) See forms, ante , 551, &c. 

(t) Ante , 153. 

(w) Ante, 154, note (k); but may be amend- 
ed, Higgins r. NichoJIs, 7 Dowl. P. C. 551; 
post, 569 note (a). 

(x) Ante, 154, nole(i); 362, noto(/). 

(y) Bristow a. Wright, Doug!. 667; Dundas 
t?. Lord Weymouth, Cowp. 665; Price v. 
Fletcher, Cowp. 727. 

(s) It will be observed, however, that this 
direction is contained in the forms given by the 
rule T. T. 1 Will. 4, ante, 553. 

(a) Gray r. Milner, 3 Moore, 91; 2 Stark. 
Rep. 336; 8 Taunt 379, (Chit j 1022, 1052.) 

(b) Oldheld’s case, 2 Russ. 2d edit. 360. 
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IV. Of the words in the declaration was a variance; but it was considered no part of 
P 0 * 1 *™ the original instrument, their effect being merely to supply an acknowledg- 
11018 ment of the sight of the bill; and that, although the entry was in fact con- 

l. State- temporaneous with the note itself, in point of law its eflect was subse- 

mentofthe ^ s r 

Instru- quent(c). 
ment 


Informal - 
ity in Bill 
or Note 
bow to be 
stated. 


If the bill or note were informal , it may be stated in its terms with an innuen- 
do of its meaning, which seems the safest course (d). If the rules of law pre- 
vent the instrument declared on from operating according to the words of it, 
it may ul res magis valeat quam pereat be stated to have been made in such 
a manner as the law will give effect to it, though there may be a verbal va- 
riation between that statement and the instrument itself(c). Therefore, in 
the case before-mentioned of a note, by which a man promised never to pay 
a sum of money, it was holden that it might be declared on as a promise to 
pay{f)\ and bills payable to the order of fictitious persons, may be declar- 
ed on as payable to bearer against every party aware of the fact(g). And 
where a note has, through mistake, been made payable to a wrong person, it 
may be stated to have been made payable to the proper one(fc) . 


When 
Plaintiff 
may reco- 
ver on 
Common 
Count- 

[ *567 ] 


In some cases of variance the instrument itself may be read in evidence 
in support of one of the common counts, or of the count upon an account 
stated. These cases will be presently considered(i); and where there is a 
debt due to the plaintiff from the defendant, in respect of which the former 
becomes the holder of the bill, he is, in case of # variance, still at liberty to 
resort to such debt, if there be a count in the declaration adapted to it. 


Of Amend- 
ment* in 
Case of 
Variance. 

1 Geo. 4, 
c. 65, a. 6. 


S Geo. 4, 
c. 16. 


By recent acts powers are given to the judge, who tries a cause, to amend 
prior to or even pending the trial. The 1 Geo. 4, c. 55, s. 5, gives a judge 
of any court, though different to that in which the action is pending, power 
to amend at any time immediately before the commencement of the trial; and, 
in assumpsit on the money counts, the judge, a few minutes before the 
trial commenced, allowed special counts on bills alleged to have been paid 
supra protest (and the draft only of which counts were produced to him) to 
be considered as then added to the record, and the cause was immediately 
afterwards tried (fc). This power was extended by the 9 Geo. 4, c. 15, in- 
tituled, 44 An act to prevent a failure of justice, by reason of variances be- 
tween records and writings produced in evidence hi support thereof,” and 
which enables a judge even after the jury have been sworn, and the trial has 
commenced, to amend in certain cases. The statute enactes, that it shall 
be lawful for every court of record, and any judge sitting at nisi prius, if such 
court or judge shall see fit so to do(l ), to cause the record on which any trial 
may be pending before any such judge or court, when any variance shall ap- 
pear between any matter in writing or in print fn) produced in evidence, 
and the recital or setting forth thereof upon the record, to be forthwith 


(c) Splitgerber v. Kolm, 1 Stark. Rep. 126, 
(Chit- j. 947). 

( d ) Waugh v Russel, 1 Marsh. 215; 5 
Taunt. 707. 

(e) Rolleston t> IMngeston, 1 T. R. 166; 
Burr. 823, 2611; Cowp. 832; Willis r. Bar- 
rett, 2 Stark. Rep. 29, (Chit. j. 989). 

(/) Ants, J31. 

(g) Ante % 157, 158. 

(A) Id. ibid. 

(i) See post , 678 to 588. 

(k) Reid r. Smart, Chit. Col. Stat. 735, 


note(6 ) ; and see Murphy r. Marlow, 1 Camp b. 
57. 

(/) It is therefore not compulsory, and where 
the blunder has arisen from gross want of care 
in the attorney, amendments have been refused, 
see post , 568, note (!) and ( u ). 

(m) Only applies to written or printed con- 
tracts, and where the written instrument is pro- 
fessed to be set out or recited in the pleading; 
Ryder r. Malbron, 3 Car. & P. 594; and see 
Webb v. Hill, Mood. & M. 253; 3 Car. & P. 
485, S. C. 
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amended in such particular, and thereupon the trial shall proceed as if ho IV. Oftbe 
such variance had appeared(n), &c. But the principal and rfiost important 
act is the 3 & 4 Will. 4, c. 42, s. 23(o), which, after reciting that great tlon * 
expense is often incurred, and delay or failure of justice takes place, at tri- 3 & 4 
als, by reason of variances as to some particular between the proof and the ’ 

record or setting forth, on the record, &c. on which the trial is had, of con- * "* 
tracts, &e. names, and other ftiatters or circumstances not material to the 
merits of the case, and by the mis-statement of tthich the opposite party cannot 
have been prejudiced, and the same cannot in any case be amended at the 
trial , except where the variance is between any matter in writing or iu print 
produced in evidence and the record, enacts, that it shall be lawful for any 
court of record, holding plea in civil actions, and any judge sitting at nisi 
prius, if such court or judge shall tee fit so to do(p), to cause the record, 
writ(^), or document on which any trial may be pending before any such 
court or judge, in any civil action, &c. when any variance shall appear be- 
tween the proof and the recital or setting forth, on the record, &c. on which 
the trial is proceeding, of any contract, &c. name, or other matter, in any 
particular not material to the merits of the case , and by which the opposite par- 
ty cannot have been prejudiced in the conduct of his action, &c. or defence, 
to be forthwith amended, &c. and in case such variance shall be in some 
particular not material to the merits of the case, but such as that the opposite 
party may have been prejudiced thereby in the conduct of his action, &c. or 
defence, then such court or judge shall have power to # cause the same to be [ * 5(59 ] 
amended upon payment of costs, &c.: and after any such amendment the L 
trial shall proceed in the same manner in all respects as if no such variance 
had appeared, &c.; provided that it shall be lawful for any party who is dis- 
satisfied with the decision of such judge at nisi prius, sheriff, or other officer, 
respecting his allowance of any such amendment, to apply to the court from 
which such record or writ issued for a new trial upon that ground, and in 
case any such court shall think such amendment improper, a new trial shall be 
granted accordingly, on such terms as such court shall think fit, or the court 
shall make such other order as to them may seem meet. And the 24th 3 & 4 
section enacts, that the said court or judge shall and may, if they or he think 
fit , in all such cases of variance instead of causing the record or document 
to be amended as aforesaid, direct the jury to find the fact or facts accord- 
ing to the evidence, and thereupon such finding shall be stated on such rec- 
ord or document, and notwithstanding the finding on the issue joined, the 
said court or the court from which the record has issued shall, if they shall 
think the said variance immaterial to the merits of the case, and the mis- 
statement such as could not have prejudiced the opposite party in the con- 
duct of the action of defence, give judgment according to the very right and 
justice of the case . 


Under the 9 (Jeo. 4, where there was a mistake in the statement of the Deci«oii« 
date of the bill, as 26th March instead of 29th, the judge allowed an amend- on 9 Geo, 
raent without costs in an undefended cause(r). But the judge has a discre- 
tionary power, which imports a power to be exercised without caprice and 
partiality(s); and wdiere the variance is attributable to the gross want of c are 
in the attorney, amendments hare been refused; as where in an action 
against the drawer of a bill, the declaration stated a special acceptance “at 


(n) See Wilaon r. RaatalJ, 4 T. R. 757; 4 
Burr. 2539, aa to how inch a discretionary 
power ought to be exercbed. 

(o) Seethe act with note*, Cb. & H. Stat. 27. 


( p) See caaes, supra, note (*). 

(q) The writ of trial under *ec U 17. 

(r) Bentzing r. Scott, 4 Car. & P. 24. 
(») See caaee, ante, 567, note (*). 
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IV. Of the A. or at B.,” but the bill produced appeared only to be accepted paya- 
Declara- y e u at a.,” and the W ords 44 at B.” were written on the bill merely as 
lI0n ' the address of the drawer, and which had been carelessly mistaken for 
^menu\n d “ P art l ^ e acce P tancR ? an amendment was refused, because it would only 
Case of encourage want of care in framing pleadings, which the judge was not bound 
Variance, to permit an amendment of, and that the act was only intended to aid cleri- 
cal mistakes, and not such as any man who could read might avoid mak- 
ing^) (0- So in another cause the same learned judge said, “ It is not to 
be taken that a judge is bound to permit an amendment, for it is discretiona- 
ry; and if a party has unnecessarily stated irrelevant matter, on which there 
is a variance, a judge is not bound to permit an amendment (u).” And it 
should seem this discretionary power of the judge at mat prius cannot be 
controlled by the court in banc(a:); at all events, where in a declaration on 
a bill of exchange it was stated that the bill was drawn by S. S. payable 
to his order , and the bill when produced in evidence was payable to the 
order of J. E., it was held, that the judge had rightly exercised his discre- 
tion in allowing the record to be amended under the 9 Geo. 4{ j/). Cases, how- 
[ *569 ] ever, have occurred, where the court has interfered; as *where the declaration 
on a bill of exchange omitted the time at which the bill was payable, and the 
judge at nisi prius refused an amendment under the 3 & 4 Will. 4, and 
non-suited the plaintiff, the court set aside the nonsuit on terms(r). So in 
the case of a writ of trial, w r here the sheriff refused to amend the declaration 
on a bill of exchange, stating a special acceptance, by striking out the words, 
44 and not elsewhere,” which words were not in the acceptance, the court 
directed a new triaJ(a). It has been observed, that the act 3 & 4 Will. 4, 
was intended to apply to all cases where the defendant had not been misled 
by the misdescription of the instrument^); and that in the present state of 
the rules of pleading, judges should be very liberal in allowing amendments 
under this statute(c). And, in an undefended cause, where the instrument 
declared upon was described as a bill of exchange instead of a promissory 
note, the judge who tried the cause ordered the declaration to be amended 
and also the judge’s order which had been obtained for admitting the defen- 
dant’s handwriting(d). 

2. How Secondly , It is incumbent on the plaintiff, in every declaration founded 
Defendant on a breach of contract, to shew the contract for non-performance of which 
became t | le act ; on j s brought, and consequently it is necessary to state in a declara- 
theTlnstru- lion on a hill how the defendant became party to it , whether by drawing, ac- 
ment. cepting, or transferring it, as that he 44 made,” 44 accepted,” 44 indorsed,” 
or 44 delivered” it; which allegations will be sufficient, although the defend- 
ant did not in fact do either of these acts himself, provided he authorises the 

(/) Per Lord Tenterden, in Jelf r. Oriel M. 646; 1 Ad. & El. 750, S. C. note (fl). 
Guildhall, 20th Oct. 1829. But note, plaintiff ( y ) Parks r. Edge, 1 C. & M. 429. 

obtained a verdict on the account stated. (e) Pullen r. Seymour, 5 Dowl. 164. 

Campbell and Brodrick for plaintiff, and Den- (a) Higgins v. Nichols, 7 Dowl. 551; 8 
man and Richards for defendant; 4 Car. & P. Jurist, 341. 

* 22, (Chit. j. 1440). (6) Per Parke, J. in Banbury r. Ella, 3 N. 

(u) Reeves v Scott, 21st February, 1829, & M. 438. 440; 1 Ad. & El. 61, S. C. 

Guildhall, per Lord Tenterden. (c) Per Bosanquet, J. in Cholniondeley r. 

( x ) Parks v. Edge, 1 C. & M. 429; S. C., 3 Payne, 4 Scott, 418; 3 Bing N. C. 708, 8. C. 
Tyrw. 364; 1 Dowl. P. C. 643; nom. Parker ( d ) Moilliet r. Powell, 6 Car. & P. 233. 
i?. Ade. And see Doe v. F.rrington, 3 N. & 


(1) A declaration on a bill of exchange was permitted to be amended after plea, by insert- 
ing the words “ at London in Great Britain, to wit,” without prejudice to the rules to plead- 
Wilkinson v. Rogers, 1 Smythe, 263. y 
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doing of them; though, formerly, indeed, it was not unfrequent, when the 
fact was so, to state that those acts were done by the procuration of the 
agent who was employed'e)(i): and though the drawing and indorsing must 
be in writing, and since the statute 1 & 2 Geo. 4, c. 78, the acceptance of 
an inland bill must be in writing , yet it is not necessary to state that either 
of those was in Writing^); and it it be stated that the defendant indorsed or 
accepted a bill after it was drawn, proof of a previous indorsement or ac- 
ceptance will be no variance(g). It is usual and proper to allege a promise t 
but it has been decided that this is unnecessary, as the law implies a promise 
where there is a legal liability (A)(2); and, it should seem, that this allega- 
tion is still less necessary since the new rules, which prevent a defendant 
from denying the promise alleged in the declaration on a bill or note- i), 
(See post, 823 (55). In an action against the acceptor of a bill and the ma- 
ker of a note, at the suit of the payee or indorsee, the defendant’s promise is 
to be stated to have been 44 according to the tenor and effect of the bill or 
note;” but in an action against the drawer or indorser of a bill, or the 
indorser of a note, after stating the default of the party primarily liable, 
the liability and the promise of the ^defendant are stated to have been 
to pay on request , that being the legal result. And where a declaration 
on a promissory note stated that the defendant thereby promised to pay 
to the plaintiff 10/. on account of W. IT. I). fourteen days after the date 
thereof, which period had elapsed; and then aveYred that the defendant, in 
consideration of the premises, 44 then and there promised (without stating the 
promise to be to the plaintij) ) to pay the amount of the said note to the 
plaintiff, according to the tenor and effect thereof it was held, on special 
demurrer, that the promise was sufficiently alleged (/r). 


IV. Ofth# 
Declara- 
tion. 

2. How 
Defendant 
became 
Party to 
the lnatni 
roent. 

Promitt. 


[ *570 ] 


The words 44 his own proper hand being thereunto subscribed,” should Signature. 
be omitted; although, if stated, the allegation, when untrue, may be rejected 
as surplusage (/j; but since the rule T. T. 1 Will. 4(m), the introduction of 


(e) Collia r. Emmett, I Hen Bla. 313, (Ch 
J- 461); Brucker r. Fromount, 6 T. R. 659; a 
T. R. 182, 481 ; Heys v. Hcseltinc, 2 Campb. 
604, rChit. j. 825). F 

(/) Chaiie c. Belshaw, 6 Bing. 529; 4 
Moore & P 275, (Chit. j. 1499). 

(ff) Molloy r. Delves, 4 Car. k P. 492; 5 
Moore & P. 275; 7 Bin*. 428, (Chit. i. 1544); 
Selw. N. p. 9th edit. 867. 
i WStarkie r. Cheesinan, Cnrili 510; Salk. 
1Z p (Chit j 209); llardr. 486; 1 8tr. 214; 
wd temblt, Griffith v. Roxbrougb, 2 M. k W. 
734; 6 Dowl. p. c. 133, 8. C\; nt all event* 
n« omission cun only be taken advantage of on 
special demurrer, id ibid. Scdiide Bar Ab. 
2J* 'A**vmpsit, F. ; and Morris r. Norfolk, 1 
Jaunt. 217; Ucnry r. Burridge, 3 Bing. N. 


C. 501; 8. C., 4 Scott, 296; 5 Dowl. P. 
f\ 4^4; 3 Hodges, 16. The latter case was 
decided on the ground of the action being against 
the Jrau'tr , and the objection taken on special 
demurrer. 

( i) Sec observation of Alderson, B. in Griffith 
r. Roxbrough. 2 M. & W. 738. 

(A) Banks r. Camp, 2 Moore fc S. 784; 9 
Bing. 60 4, S. C ; see 1 Chit. PI. 802, 6th edit. 
«Yole, the declaration in this case followed the 
form given bv rule T. T. 1 M ill. 4, ante , 661, 
552. 

(/) Booth r. Grove, Mood. & M. 182; 3 
Car. & P. 836, (( hit. j. 1395); Bavl. 6th ed. 

593. 

( Tk ) Ante, 551. 


(1) The averment in a declaration, that the defendant, bv his note, under his hand of that 
date, for value received, promised to pav, kc. implies the delivery of the note. Binney et at. 
v. Plumley, 6 Vermont R. 600 

It is not necessary in a declaration on n bill of exchange, to aver, thnt the maker delivered it: 
it is sufficient to state, thnt he made it, for these words imply a delivery. Ibid. 

(2) A declaration upon n promissory note is good, without averments of liability, assumption, 
&c. Richmond v. Patterson el <*/., Ohio Rep Cond. 603. 

£ Where there were three special counts on different instruments and a promise at erred only 
in the first count, and then the common counts and the general conclusion contained the words 
M mentioned,** held, on special demurrer, to the second and third counts for not averring a 
promise, that the general promise in the conclusion extended to those counts, notwithstanding the 
words last mentioned. Mills r. Bamfield, 1 Irish Law Rep 823. 

81 
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iv. or ti» 

Declara- 

tion. 

2. How 
Defendant 
became 
Party to 
the Instru- 
ment. 


Date of 
Accept- 
ance, &c. 


this or any other unnecessary averment, not sanctioned by the forms given 
by the judges, will subject the plaintiff to the costs occasioned thereby. In 
an action by the indorsee against the acceptor of a bill of exchange, the dec- 
laration stated that the pay^e indorsed it, his own proper hand being there- 
unto subscribed (l )', and it appeared that the payee’s name, upon the back 
of the bill, was written under his authority by his wife; it was held, that the 
defendant having, after notice of non-payment, promised to pay, was not at 
liberty to object that the indorsement was not in the handwriting of the payee 
himself(n); but had it not been for such promise, the variance would have 
been fatal(o). And in an action against the drawers of a bill of exchange, 
where the declaration stated that the defendants made the bill, “ their own 
proper hands being thereto subscribed,” and in fact their firm of A. & Co. 
was subscribed to the bill, Lord Ellenborough said, u Had it been c their 
own proper hand 1 should have clearly held it sufficient: as it stands, I en- 
tertain some doubt; but I will not nonsuit(p) (2).” 

It is advisable to state the true date of the acceptance of the bill payable 
after sight, and in any other case where the acceptance is dated on a day 
different to the date of the bill, it should be described accordingly (9); but it 
seems that a variance is not material (r). And though it has been consider- 
ed, that if the plaintiff allege in terms that the acceptance was made btfore 
the time limited by the bill for its payment, the plaintiff will be precluded 
from giving in evidence an acceptance afterwards (s) ; that doctrine has been 
questioned by high authority (t). The allegation of the day of the promise 
is immaterial as to the precise time(ti). And where the plaintiff, as indorsee 
of a bill, against the defendant, as acceptor, stated in his declaration that the 


(n) Helmsley v. Loader, 2 Carnpb. 450, 
(Chit. j. 799); Payl. Prin. & Agent, App. No. 

2 . 

( 0 ) Levy v. Wilson, 5 Esp. R. 180, (Chit, 
j. 703); Payl. Prin. & Agent, 275, 216. 

( p) Jones and another v. Mars and another, 
2 Camph. SOS, (( hit. j. 779). 

( q ) Bnyl. 6th edit. 39?. 

(r) Forman tv Jacob, 1 Stark. Rep. 46; and 
see Young c. Wright, 1 Campb. 139, (Chit. j. 
744); Jackson tv Pigott, Ld. Ravm. 364; 12 
Mod. 212 ,(Chit. j. 20S). 


(s) Jackson v. Pigott, Ld. Raym. 364; 12 
Mod. 212, (Chit. j. 208). 

(<) Bayl. 6th edit. 393; and see Molloy v. 
Delvei, 4 Car. & P. 492, (Chit. j. 1544); 
where it was held, that under an allegation that 
defendant accepted bill after it was drawn, it 
might he proved that he accepted in blank bt- 
fore bill drawn; Selw. N. P. 9th edit. 867. 

(u) Hawkey v. Borwick, 1 Younge & J. 
276; 4 Bing. 135; 12 Moore, 479, (Chit. j. 
1333). 


(1) Tho same point was ruled, where the note was signed by procuration, and it was alleged 
that the promissors “ made their notes under their hands Essex November Term, 1805. 
Gardner ® Stocker. Per Sedgwick, J. MSS. 

An averment that the partners of a firm made the note, “ the proper name and firm of the 
partners being thereunto subscribed , ” is proved by showing the note signed by one partner in 
the partnership name. It is not necessary to stito that one of the partners signed in 
the name of the firm; but if so stated, it is good. Manhattan Company r. Ledyard, I Caines’ 
Rep. 192. So an averment that “ certain persons using the name, style and firm of W .fy W- 
made the note, the proper handwriting of one of them in their said copartnership name y style* 
and firm, being thereto subscribed,” is good. Kane r. Scofield, 2 Caines’ Rep. 368. If in an 
action n gainst two persons, the declaration does not allege them to be partners, or to act under a 
firm, and it is averred that they “ made the note in their own proper hands and names thereto 
subscribed proof that one of the defendants subscribed the note with the joint name of the firm, 
is not sufficient to maintain the declaration Pease v. Morgan, 7 John. Rep. 468. 

If the plaintiff allege himself in the declaration to be the bearer of a note payable to the bearer, 
thjp is sufficient, without an express allegation that the maker promised the plaintiff to pay him. 
Dole v. Weeks, 4 Mass. Rep. 451 ; and see Gilbert v. Nantucket Bank, 5 Mass. Rep. 97. 

The words, that the defendant “ by his note in writing under his hand,” &c. imply that the 
defendant made the note. Binney v. Plumley, 5 Verm. 600. 

In an action on a promissory note, brought by an assignee, the declaration should state the 
assignment to be made on the note under the hand of the assignor. Archer r. Spencer, 8 Blackf. 

4<> ^ Sm po.t, 822, (81). 


Digitized by 


Google 



t 


CHAP. II.] OF THE DECLARATION. 670a 

defendant became liable to pay, and promised to pay according to the tenor IV. Of the 
and effect of *ihe bill and his acceptance, it was held that he might, under I ? ec,ara * 
the plea that the causes of action did not accrue within six years, give in lwm * 
evidence a promise long after the bill was due(r). , 2. How 

Defendant 

On the before-mentioned rule, that the plaintiff should not state more of p arly to 
the bill than is essential to his title, it is not necessary or advisable in an the Instru- 
action agrtinst the drawer or indorser of a bill, to state that the drawee ac- ® c “ 1 ' 
cepted it (x) ; though if it be stated, it need not be proved(y): more especial- J 

ly if it be shewn that the drawer indorsed the bill after it was accepted, or 
that after it was due he promised to pay(c). 

If the engagement of either of the parties were conditional, it must be 
described accordingly, with an averment of the performance of the condition, 
and therefore a conditional acceptance must he so stated, and if declared 
upon as an actual engagement, the variance will be fatal, although the condi- 
tion has been performed (a). We have already considered when it is ne- 
cessary to describe the acceptance as payable at a particular place, and when 
that statement would be improper(b). 

i 

Thirdly , A plaintiff, who sues upon a bill, chock, or note, must shew \h 3 . How 
his declaration his right to sue thereon, in the same manner as every other 
plaintiff must shew a sufficient title to cmable him to maintain the action which parwtod 
lie brings (c). Thus, in an action by the indorsee or bearer of a bill, it is entitled 
necessary to shew that it authorised a transfer, and he must also state that th « ral <>- 
the transfer was made. In general, whatever forms a constituent part of 
the plaintiff’s title must be set out correctly (d) . But this rule is liable to 
similar exceptions to that which makes it necessary to set out the instrument 
as made; and he may set it out, as in case of a bill payable to the order of a 
fictitious person, according to the effect given to it by law(r). It has been 
decided, that the payee of a bill or note payable to his own order, may slate 
it to have been made payable to Iiimself(/J ( 1 ) ; and a note payable to a 
married woman, and indorsed by her husband, may be stated to have been 
payable to the husband(^) (2). An indorsee may, it is said, declare against 
bis immediate indorser, as on a bill of exchange made by the defendant, di- 
rected to the acceptor, and payable to the plaintiff, the act of indorsing be- 

(v) Leaper v. Tatton, 16 Fast, 420, (Chit. j. (c) Bishop r. Hayward, 4 T. R. 471, (Chit. 

376); nnd see last note. j. 402). 

(x) Parks r. Edge, 1 C. & M. 429, post , 576, (d) Per Lord Kenyon, in Gwinnet v. Pbil- 

note (o). lips, 3 T. R 645; Gibson r. Mioet, 1 Hen. Bla# 

(y) Tanner r. Bean, 4 Bar. & C res. 312; 6 605, 606, (Chit. j. 479). 

Dow. & Ry. 338, (Chit. j. 1261). ( e ) A nfe, 157, 158. 

( 2 ) Jones v. Moreau, 2 Campb. 474, (Chit. ( f ) Frederick r. Cotton, 2 Show. P. C. 8, 
j. 807). (Chit j. 165); Smith M‘Clure, 6 East, 476; 

(a) Langston r. Corney, 4 Cunipb. 176, 2 Smith’s Rep. 43, (Chit. j. 699). 

(Chit. j. 930); Swan r. Cox, 1 Marsh. 176; (?) Barlow c. Bi«hop, 1 East, 432; 3 Esp. 

Ralli r Sarell, Dow. & Ry. N. P. C. 33; ante, Rep. 266, (Chit. j. 637); Ankerstein r. Clarke. 

301. 4 T. R. 616; Arnold r Kevoult, 1 Brod. & 

(5) Ante , 154, 362, note(/). Bing 443; 4 Vo ore, 66, S. C. 


(1) And so, a bill payable to the order of the drawer, and not indorsed, may be assigned for 
valuable consideration, by delivery only; and an action, for the benefit of the assignee will lie 
against the acceptor, in the name of the drawer, as on a bill payable to himself. Titcomb r. 
Thomas, 5 Green). 282. 

(2) And though a check be transferred to two persons, a* collateral security for two several 
debts due to them respectively, vet one alone may sue upon it; and possession by him is, pri- 
ma facie , evidence that the interest of the other is assigned to him. Murray r. Judah, 6 Cow- 
eu, 484. 
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[PART II. 

IV. Of the ing similar in its operation to that of making a bill, but this is not the prac- d 

tice(A) - a 

1 

In general, however, the plaintiff’s title should be stated according to the \ 

facts, and if he claim as a remote indorsee, every indorsement is usually set ll 

forth; but where the first indorsement is in blank, and the plaintiff is appre- t 

hensive he shall not be able to prove all the subsequent indorsements, it is i 

proper to state the plaintiff to be the immediate indorsee of some prior in- | $ 
dorser. In such .case, however, it is said, that in order to render the evi- $ 

[ *572 ] dence correspondent to the declaration, *all the subsequent names must be 1 

struck out of the bill before or at the time of the irial(t); which may be done i 

notwithstanding there has been a second or subsequent indorsement in full(fc); j 

though by so doing the plaintiff loses the benefit of the intermediate titl e(/). j 

In this case, in order to avoid unnecessary expense, the indorsements may ( 

be described concisely thus: 4C And the said A. then indorsed the said bill 
of exchange to the said B., and the said B. then indorsed the said bill of ex- i 

change to the said C. &c. (i;i) ( 1 ) . ” A*nd in an action against a remote in- i 

dorser, though there be several indorsements between that of the payee and i 

the defendant, the plaintiff may declare as on an immediate indorsement i 

by the payee to the defendant, and by him to the plaintiff, and need not uo- | 

tice the intermediate indorsements (n) (2). But if a declaration state that A. j 

drew his bill on the defendant, who accepted the same; that A. then in- 
dorsed the bill to B., who delivered it to the plaintiff, the declaration will be 
bad(o). And if a declaration on a hill of exchange, at the suit of an in- 
dorsee against acceptor, state that it was indorsed to the plaintiffs, as the ] 

surviving assignees of A. B. after his bankruptcy, the plaintiffs must prove 
that the bill was indorsed to them after the bankruptcy, and in their capacity 
of surviving assignees (p). 

It has been decided, that in an action against the indorser of a bill of ex- 
change, in which the declaration stated several prior indorsements, it is not 
necessary to prove any indorsements on the bill prior to the defendant’s, . 
though it is otherwise in an action against the acceptor ; consequently, where 
a remote indorser is sued, there will be no risk in stating all the prior in- 


I declara- 
tion. 


I u done- 
meat. 


(h) Brown r. Harraden, 4 T. R. 149, (Chit. 651, &c. 

j. 470) ; see ante , 241, 242. (;») C haters v. Bell, 4 Esp. Rep. 211, (Chit. 

(i) Anon. 12 Mod. 345, (Chit. j. 212); Pen- j. 636); Bayl. 6th edit. 396; and per Bayley, 

cock r. Rhodes, Dougl. 633, (Chit j. 408); J. in Williamson v. Johnson, 2 D. & R 283; 
Anon. Holt, 296; Kyd, 206. 1 Bar. & Cres. 146, (Chit. j. 1163). 

( k ) Jtnte, 230, note (n), 231. (o) Cnnliffe r. Whitehead, 3 Bing. N. C. 

* (/) And see Stein v . Yglesias, 1 C., M. & 828 ; 6 Dowl. 63; 5 Scott, 31, 13. C. 

R. 566; 1 Gale, 98, 8. C. (p) Bernasconi v. Duke of Aigyle, 3 Car. & 

(m) And see rule T. T. I Will. 4, ante, P. 29, (Chit. j. 1351). 


( 1 ) ^ Where, in an action ogninst the acceptor of a bill, indorsed bv the payee to the plain- 
tiff, the allegation of the indorsement stated neither lime nor place, the declaration was held bad 
on special demurrer. Potter r. Ryan, 1 Smythe’s Rep. 22. } 

(2) It is not necessary to state the indorsement to be “ for value received ;” and if so stated, 
the averment is surplusage, and need not bo proved. Wilson r. Codman’s Ex., 3 Crunch, 193. 
But see Welch e. Lindo, 7 Crancb’s Rep. 159. An indorsement is prima facie evidence of 
being made for the full value. Kiddle v. Mandeville, 5 Cranch, 822. But it is otherwise if 
made “ without recourse.” Welch r. Lindo. And if the indorsement be restrictive as to a right 
against the indorser, as if it be “ without recourse” to the indorser, it is not necessary, in a dec- 
laration against the maker by the indorsee, to stale such restriction. Wilson r. Codman’s Ex. 

But the words “ for value received,” ia setting forth a promissory note in a declaration are 
words of description, and not an averment, and therefore, if the words are not in the note, the 
variance is fatal. Saxton r. Johnson, 10 John. Rep. 418. 
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dorse menu in the declaration (q). And io another case it was held, that in IV Of the 
an action by the indorsee against the acceptor, where several indorsements 
had taken place, and which were laid in the declaration, and are consequent- Uoa 
ly necessary to be proved in general, yet if the defendant apply for time to 
the holder and offer terms, it is an admission of the holder’s tide, and a wai- became 
ver of proof of all the indorsements except the first(r). On an indorsement Party and 
for less than the full sum mentioned in the bill or note, the plaintiff must de- 10 

scribe the same accordingly, and shew that the residue was paid(y). In de- men t. 
scribing the indorsement, it is not advisable to allege that the indorser’s 
hand-writing was thereunto subscribed; and, formerly, if that allegation was 
inserted, and the bill appeared to have been indorsed by an agent, the vari- 
ance was considered fatal (/); though now it would probably be rejected as 
surplusage (u). We have already seen what will be a variance in the name 

of a party to the bill^x). 

If a note payable to bearer be declared on as indorsed, the indorsement 
must be proved(i/)( 1 ); but if the declaration state that the indorsement was 
after the making of the bill, and it appear in evidence to have been btfort[z ), 
or that it was before the bill was due, and it appear in evidence to have been 
made afterwards , this not a material *variance(a)(2). It is not necessary [ *573 J 
to allege, as part of the plaintiff’s title, that the bill, & e. was delivered to 
him, as the allegation, that the bill was payable to the payee, or u that an 
indorsement was mode” includes it (b); nor is it necessary to aver notice of 
an indorsement(c). A statement that the bill was delivered to the acceptor , 
instead of the indorsee, though unteclmical, is not demurrable(d). 

In an action against the acceptor on a bill by a plaintiff who became a 
party supra protest for the honour of the second indorser, it was held not 
necessary to state in the declaration, that the party to whom the payment 
was made by plaintiff was the party having title to the bill; the declaration 
stating 44 that the plaintiff, according to the usage and custom of merchants, 
paid the bill, under *protest(e)(3).” 

If a party sue as indorsee of or by transfer from the crown, it suffices to 
allege and prove a sign manual from the King (/). 

Fourthly , It is also necessary to shew the defendant’s breach of contract. 4 . Defend. 

a ut’s 

( q ) Critchlow v. Parry, 2 Campb. 182, (Cli. (A) Churchill v Gardner, 7 T. IJ. 696, J* renc !* 

j 774). (Chit. j. 6 05) ; Smith v. M'Clure, 5 East, 477 ; Contract. 

(r) Bosanquet v. Anderson, 6 Esp. Rep. 43, 2 Smith, 43, (Chit. j. 699). But the forms 

(Chit. j. 726). given by rule T. T. 1 Will. 4, state a delivery 

(*) Hawkins r. Gardner, 12 Mod. 213. to the payee. See ante> 553. 

(t) Levy v. Wilson, 5 Esp. Rep. ISO, (Chic (c) Reynolds r. Davies, 1 Bos. & Pul. 624, 

j. 703). (Chit. j. 571). It will he seen, however, that 

(u) Anie % 570, note (/). this notice is alleged in the forms given by rule 

(-r) Ante , 5G0 to 562. T. T. 1 Will. 4, ante , 533. 

(y) Wnynam r. Bend, I Campb. 175, (Chit. (d) Smith v. M'Clure, 5 East, 477; 2 

j. 746); and see Manning’s Index, 75. Smith, 43, (Chit. j. 699). 

(r) Snaith r. Mingny, 1 Maule ^ S. 92, (c) Cox r. Earle, 3 B. & Al. 430, (Chit. j. 

(Chit. j. 880); Russell v. Langstafle, Dougl. 1078). 

514. (/) Lambert r. Taylor, 4 Bur. & Cres. 

(a) Young r. Wright, 1 Campb. 139, (Chit. 138 ; 6 Dow. & Ry. 188, (Chit, j 1248), 
j. 774). where nee form of declaration. 


' (1) The indorsement of a note, payable to bearer, maJces the indorser liable, as upon a new 
bill to bearer. Ecclea v. Ballard, 2 M’Cord, 388. Where a note is made by A. payable to B., 
and indorsed by C. at the time it is made, C. becomes a promissor on the note, and inay be de- 
clared against ns such. Baker v. Briggs, 8 Pick. 122. 

(2) A promissory note indorsed long aAer it falls due, may be declared on as indorsed when 
it was due. Parsons r. Parsons, 5 Cowen, 476. 

(3) A mere agent, holding a check or note, may sue on it in his own name; and it does not 
lie with the defendant to object to the plaintiff's title. Mauran r. Lamb, 7 Cowen, 174 
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IV. Of the If a bill be accepted, payable when or if a certain event shall take place, it 
Declara- inus t be shewn that such event has occurred (g). And if the bill be payable 
l,ou ’ at or after usances, their duration must be averred (A). If a note be paya- 

4. Defend- ble on or after demand, it is advisable, in an action against the maker, to 
Breach of a ^ e g e a demand, though in strictness the bringing of the action is in itself a 
Contract, sufficient demand(i). In an action against an acceptor supra protest, it 
should be averred that the bill was presented at maturity to the original 
drawee(/c). An averment of presentment qf a bill on a Sunday under a vide- 
licet is not bad; and it was in the same case considered that it would have 
been sufficient to have stated, that 44 when the bill became due and payable, 
according to the tenor and effect thereof,” it was presented, without stating 
any day(/). And if the bill was not presented at its maturity, because it was 
impossible to present it, the cause of such impossibility need not be stated, 
[ *574 ] *and the usual averment of the bill having been duly presented will suffice (m). 


A§ Accept- In an action against the acceptor of a bill or maker of a note, payable 
Maker generally , and who are respectively primarily liable, it is not necessary to 

aver or prove any presentment for payment, the action itself being a sufficient 
Present - d ema nd, and the common breach at the end of the money counts sufficing(n); 
"payment. an( ^ we ^ iave seen > that unless the bill be accepted payable at a particular 
place “only, and not elsewhere,” pursuant to the 1 & 2 Geo. 4, c. 78, no 
averment of a presentment there is necessary, whether it be drawn payable 
at that place or not; though such averment would always suffice(o). But 
in all cases where a note is in the body of it made payable at a particular 
place, or where a bill has been accepted specially according to the statute, 
a presentment there and refusal, or some discharge dispensing with the pre- 


(g) Ante , 300, 301. 

(A) Bayl. 5lh edit. 397. 

(t) See post , Ch. IV. as to the statute of 
limitations; but see Capp r. Lancaster, Cro. 
Eliz. 548; Rumball v. Bail, 10 Mod. 38, (Chit, 
j. 231). 

In Teague v. Morse, 2 M. & \V. 599, which 
was an action on a promissory note, dated 1 2th 
March, 1836, whereby the defendant promised 
to pay the plaintiff’ 30/. 13s. (id. as follows: 
viz. 21. on the 12th April then next, the further 
sum of 21. on the 12lh day of each and every 
succeeding month afterwards until the whole 
should be paid, and that in case of default iu 
payment oi anyone of the instalments then the 
defendant promised to pay to the plaintiff*, or 
order, on demand the sum of 30/. 13 5. 6d. y or 
so ntuch thereof as should remain unpaid. And 
the declaration averred that default was made 
iu payment of the first two instalments, where- 
by, according to the tenor and effect of the 
note, the defendant became liable to pay to the 
plaintiff the said sum of 30/. 13s. 6d., to which 
the defendant demurred generally on the ground 
that, by default in payment of the instalments, 
the note did not become payable without a de- 
mand of the amount of it. The question os to 
the necessity of n previous demand was not 
decided, the demurrer being held too large, as 
there was clearly a debt as to the two instal- 
ments. 

(fc) Williams Vr Gernmine, ante, 350, 
note (a). 

(/) Bynner r. Russell, 1 Bing. Rep. 23; 7 
Moore, 280, (Chit. j. 1 151). And in Patience 


v. Townley, 2 Smith, 224, (Chit j. 714), 
Lord Ellenborough, C. J. said, that the words 
“ duly presented in’* mean presented according 
to the custom of merchants, which necessarily 
implies an exception in favour of those una- 
voidable accidents which must prevent the 
parties from doing it within the regular time. 

(m) Patience v. Townley, 2 Smith, 224, 
(Chit. j. 714). 

( n ) Frampton r. Conlson, 1 Wils. 33. 

to) Ante, 151 to 154, 359 to 365. 

Lyon v. Walls, 2 Moore & S. 736; 9 Bing. 
660, S. C. Plaintiff declared on a bill of ex- 
change averring a general acceptance. De- 
fendant pleaded that the acceptance was a 
qualified acceptance, and that he did, according 
to the form of the statute in such case made 
and provided, in his said acceptance express 
that he accepted the same payable at a certain 
place only , to wit, at No. 32, Albany Street, 
Regent’s Park, that is to say and not otherwise 
or elsewhere. The plaintiff’ replied that the 
said acc^Jtance was a general acceptance, as 
in the fourth count set forth, “ and that the de- 
fendant did not, in his said acceptance, express 
that he accepted the said hill payable at a cer- 
tain place only, in manner and form as the de- 
fendant had in his plea alleged;” held, ou spe- 
cial demurrer, that the traverse sufficiently in- 
corporated the particular inode of acceptance 
alleged in the plea, and was therefore good. 
And semble , that the defendant should have 
negatived in his plea a presentment of the bill 
at the place at which it was alleged to have 
been made specially payable. 
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sentment, must be averred in an action against the acceptor of the one and 
the maker of the other(p) (1) ; and an allegation that the makers of the note, 
payable in the body of it at a particular house, became insolvent, and ceas- 
ed and wholly declined and refused then and thenceforth to pay at the place 
specified any of their notes, does not shew a sufficient discharge or excuse 
for the want of a presentment of the particular note declared on(q)(2). 

It is sufficient, however, in these cases, if the declaration allege the pre- 
sentment to have been made to the persons at whose house the bill was made 
payable, u according to the tenor and effect of the bill, and the acceptance 
thereof ”(r). But if a bill be stated to have been accepted payable by cer- 
tain persons, at a particular place, it has been holden, in an action against 
the drawer, that an averment of a presentment to those persons generally, 
without saying at what place, is sufficient(s). And so if the bill be payable 
at a banker’s or other persons, it need not be alleged that it was presented 
to the bankers or other persons^/); and where a bill has been accepted pay- 
able at the house of A. B. it suffices to aver a presentment there, without 
alleging a presentment to A. 13. or to the acceptor(ti) ; or it will besufficicnt 
to aver that the bill was in due manner presented to A. B., without saying 
at the house(x); and *although a declaration allege a presentment by a per- 
son specified, it is sufficient to prove a presentment by another (t/). It suf- 
fices in an action against an acceptor, to aver a presentment at a particular 
place, without shewing that payment was refused there, it being sufficient to 
allege the non-payment at the conclusion of the declaration (r). Nor is it 
necessary to aver, that the acceptor of the bill, or maker of the note, had 
notice of the non-payment at the particular place (a). 


(p) Id ibid. 

{q) Bowes r. Howe, 5 Tannt. 30, (Chit. j. 
892); ante, 355, note (p). 

(r) Huffan r. Ellis, 3 Tannt. 415, (Chit. j. 
822). 

(*) Ambrose c. Ilopwood, 2 Taunt. 61, 
(Chit j. 772). 

(/) Giles r. Brown, 2 Chit. Rep. 300; 6 M. 
& S. 75, (Chit. j. 082). 

(u) Hawkey r. Berwick, l Youngc & J. 
376; 4 Bing. 135; 12 Moore, 478, (Chit. j. 
1333); Do Bergireche v. Pillin, 3 Bing. 476, 
(Chit, j 1292); Giles r. Brown, 2 Chit. Rep. 
300; 6 M. & S. 75, (Chit. j. 982). 

( x ) Bush r. Kinnear, 6 Mau. & 8el. 210. 
In assumpsit by indorsee against indorser of a 
bill of exchange, plaintiff declared that A. B. 
accepted, and by that acceptance appointed the 
money in the bill specified to be paid at the 


house of G. nnd Co., and averred that the bill 
Was in due manner presented to G. and Co. 
and to A. B. for payment, and that G. and Co. 
and A. B. were then and there required to pay 
the same to plaintiff, according to the tenor and 
effect of the bill, and acceptance, and indorse- 
ment: upon special demurrer assigning for 
cause that it did not appear that the bill was 
presented at the house, it was held that the 
averment was sufficient. 

( y ) Boehm t?. Campbell, 1 Gow, 55. (Chit, 
j. 1045). 

( z) Butterworth t\ Lord Despcnser, 3 Mnule 
&, S. 150, (Chit. j. 913); and Benson v. White, 
4 Dow, 334; 6 Maule & S. 73, (Chit. j. 
960). 

(a) Id. ibid.; Peace r. Pembertlev, 3 Campb. 
261, (Chit. j. 870). 


(1) ^ Where a note or bill is payable at a particular place, it is not necessary to aver a present- 
ment at such place: it is sufficient to state a general presentment to the drawee. Ledlie c. Lock- 
hart, Irish Law Rep. 89. But where there was no averment of presentment, the declaration waa 
held bad on general demurrer. Potter v. Ryan 1 Sinythe, 22. 

(2) In an action against the maker of a note, promising to pay at a particular place, it is not 
necessary that the declaration should allege a demand at the time and place appointed for pay- 
ment. Carley v. Vance, 17 Mass. 389. Mulherrin r. llannum, 2 Y'erger’s Rep. 81. 

The samo general principle is recognized in Cnldw’ell r. Cassidy, 8 Cowen, 271; but whore a 
note is payable on demand at a particular place, it seems, that a demand at such place should be 
made before suit. Id. 

As against the maker of a note or drawer of a bill payable at a particular place, it seems, that 
no averment in the declaration, or proof at the trial, of a demand of payment at the place de- 
ftignaied, is necessary; but as against the indorser, it is, in general, otherwise. Bank of the 
United States v. Smith, 11 Wheat. 171. 

If a promissory note be payable at a particular place, the declaration in an action against the 
maker, matt aver a demand of payment at that place, and the averment must be proved at the 
trial. Palmer et ux. v. Hughes, 1 Black. Rep. 328. 
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IV. Of the Where the declaration is against the drawer or indorser of a bill, or the 
Declare- j nc j| orser 0 f a note, as their contract is only conditional to pay if the accept- 
,on * or of the one or maker of the other do not, it is necessary to aver a present - 
oAndoraT meni f or payment to the drawee of the bill or maker of the note, on the day 
er. it became due(6) (1), and that he refused to pay(c) (2) or could not be found 

Pretent - 

mint for (b) Mercer r. Southwell, % Show. 180, j. 416); Lundie r. Robertson, 7 East, 231, 

Payment , (Chit j. 166.) (Chit, j 724). 

(c) Rush ton v. Aspinall, Dongl. 679, (Chit. 


In an action on a note payable at the Commercial Bank of Louisville, the breach laid was, that 
the defendant, although often requested, had not paid, &c.: Held, on general demurrer, that the 
breach was too general. Gilly v. Springer, id 257. 

In debt on promissory note, by indorsee ngainst maker, the declaration states the note as ene 
made negotiable at the bank of V., and avers, that ths note at maturity was duly presented at 
the bank, and protested for non-payment; the note ofFered in evidence, was made negotiable at 
bank; and there was no proof that it was presented at bank for payment: Held, a note made 
negotiable at bank, is not therefore payable there also, and so the averment of presentation at 
ank was wholly immaterial, and need not be proved. Burrett r. Wills, 4 Leigh’s Rep. 114. 

Q,umre, Whether in the case of a note made payable at a particular bank, it is necessary in 
au action against the maker , to aver and prove due presentation of the note for payment at the 
bank? 4 Johns Rep. 183. 17 Id. 248. 11 Wheat. 171. Ibid. 

(1) A declaration in assumpsit on n bill of exchange, by holder against indorser, alleges that 
“ when the bill became due, and payable according to the tenor nnd effect thereof, to wit, on the 
27th Dec. 1816, at the bank of Marietta, in Ohio,” (where it was payable,) it was presented for 
payment and dishonoured; the 27th Dec. was not the third but the fourth day after the time 
appointed for the payment of the bill. Held , that as it was averred that the bill was presented 
when it became due and payable according to its tenor and effect, and the date of the 'present- 
ment was stated under a scilicet , the date so staled was not material, and the plaintiff might have 
proved presentment on the third day of grace. Jackson’s Adm’x r. Henderson, &.C., 3 Leigh’s 
Rep. 197. 

It seems that when a bill is made payable at a place or bank, at which there is a special estab- 
lished usage, that bills there payable shall be presented on the fourth and not on the third day of 
grace, such special usage must be alleged in the declaration upon such bill, otherwise proof of 
presentation on the fourth day of grace is not admissible. Ibid. 

In assumpsit on a bill of exchange, drawn in Virginia payable at the bank of Marietta, Ohio , 
the declaration counting on the general law-merchant, and the general issue being joined: Held, 
that as the general law-merchant requires presentation on the third day of grace, proof of presen- 
tation on tho fourth day of grace does not support the issue on the plaintiff’s part. Ibid. 

(2) , But where in an action by an indorsee against his immediate indorser, there was in the 
declaration no averment of a demand on the maker on the day when the note became due, bat 
ouly an averment, “ although often requested,” &c. it was held, that after verdict the declara- 
tion was sufficient. Leffingwell t\ White, 1 John. Cas. 99. In an action against the drawer of 
an order by the payee, it must be alleged and proved that the order was presented and not ac- 
cepted or that it was accepted and not paid; and that the defendant had notice: merely staling 
that the drawee, “ although often requested to pay the plaintiff, find hitherto neglected and re- 
fuged,” is not a sufficient allegation. Treadway t. Nicks, 3 M’Cord, 195. 

Where notice is averred to havo been actually given of the dishonour of a bill, it must be prov- 
ed as laid; and therefore if in fact it has not been given, the declaration should state that due dil- 
igence had been used to give notice, nnd assign the reason why it was not done. Blakely r. 
Grant, 6 Mass. Rep. 386. But see Stewart v. Eden, 2 Caines* Rep. 121. See Price r. Young, 
1 M’Cord, 339. Williams r. Bank of the United States, 2 Peters, 96, 101. Where the decla- 
ration contains an averment of due notice of the dishonour of the bill, legal notice must be prov- 
ed. Evidence that the holder had used due diligence to give notice, icithout effect, will not sus- 
tain the declaration. Hill v. Varrell, 3 Greenl. 233. And if no demand is made of the maker, 
and a sufficient excuse exist, that excuse, and not an averment of due presentmentshould be stat- 
ed in the declaration. Seinb. Bond v. Farnham, 5 Mass Rep. 170. 

If notice of non-acceptance be duly averred in an action against the drawer, bot no protest is 
averred, after verdict it is sufficient, for the law will presume it to ho a regular notice by protest. 
Lnwes on Assumpsit, 364, note. And it is not necessary or proper to set forth in the declaration 
a presentment or protest for non-payment of a bill, where there is an averment of a previous pre- 
sentment for acceptance and refusal, and due notice thereof given; and if averred, it will be re- 
jected as surplusage. Mason v. Franklin, 3 John. Rep 202, note. If the indorser of a note die 
before it becomes due, in an action against his executor by the holder, the declaration should al- 
lege the promise to pay, to be by the executor, and not by the testator, otherwise it will be a fa- 
tal variance. Stewart v. Eden, 2 Caines’ Rep. 121. 

Where a declaration by indorsee ngainst indorser, avers demand and notice ia the usual form, 
m it is sufficient if the plaintiff proves a state of facts, which dispenses with actual demand, &c. 
and ahows due diligence, &c. Williams r. Mathews, 3 Cowen, 252. 
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upon diligent search; and such averment should correspond with the fact; IV. Of the 
and it has been decided, that if a presentment in fact be averred, evidence 
that the party could not be found will be inadmissible(d). Butina later on * 
case, in an action on a bill drawn upon u P. P. No. 6, Budge Row,” and 4 * Defend- 
accepted by him, an averment that the bill when due was presented and shewn j^Ich ©f 
to P. P. for payment, was held to be supported by proof that the holder Contract, 
went to No. 6, Budge Row, to present it, but found the house shut up, and A§ p riwer 
no one tbere(e). And where the drawee or maker cannot be found, it is orlndori- 
sufficient to aver generally, that he was not found, without stating that any *r. 
inquiry was made after him, though it is now more usual to aver that diligent 
search was made, and which must, as we have seen, be provtd(f). But it 
seems unnecessary to state the reason why the bill was not presented exact- 
ly at maturity , if by the law it need not have been so, provided the declara- 
tion contain the usual or similar averment that the bill “ was duly presented, 
according to the custom of merchants,” and under this averment, evidence 
of the impossibility of presenting at the time of the maturity of the bill may 
be given(^). When the drawee or maker has merely removed, and not ab- 
sconded^), a presentment must be alleged(t). But it need not be stated, 
that the bankers did not pay(Jb), nor, if the bill be payable at a banker's, 
need it be stated that it was presented to the bankers(l). In an action on a 
foreign bill drawn in sets, it is not necessary, though usual, to aver the non- 
payment of the other parts of the bill(m). 

With respect to the place of presentment, if a bill be drawn payable at a 
particular place, and accepted so payable, or, it seems, if merely 'accepted [ *576 ] 
payable at a particular place, and such acceptance appear on the face ot the 
declaration, it will be necessary to aver as well as prove, a presentment at 
that particular place, in order to charge the drawer or indorser; although, 




v r 




( d ) Leeson r. Piggott, Sitting* after Trin. 
Term, 1788, (Chit, j 446); Bayl. 6th ed. 401, 
note 145; and Smith r. Bellamy, 2 Stark. Rep. 
228, (Chit. j. 1006), acc.; but see Boulagerc. 
Talleyrand, 2 Esp. Rep. 660, (Chit j. 686); 
Hme v. Allely, 4 B. & Ad. 604, next note. 

(«) Hine v. Allely, 4 Bar. & Add. 624; 1 
Nev. & Man. 48S, S. C. 

if) Firth *. Thrush, 8 Bar & Crea. 387; 2 
Man. & Ry. 369; Dana. & LI. 151, (Chit j. 
1898). Bot this is not absolutely necessary, 
id, ibid . 


(z) Patience r. Tuwnley, 2 Smith, 228, 224, 
(Chit. j. 714); and see Firth v. Thrush, 8 Bar. 
&. Crea. 387. 

(h) Starkie r. Cheeseman, Carth. 609, (Chit, 
j. 209). 

(i) Parker r. Cordon, 7 East, 386; 3 Smith, 
358; 6 Esp. 41, (Chit. j. 727), 

(k) Giles r. Brown, 6 Maule & S. 73; 2 
Chit. Rep 800, (Chit. j. 992). 

(/) Id. ibid 

(m) Carth. 509; Ld. Raym 810; Salk. 
130; Stra. 214. 


Where the indorsee of a bill, in an action against the indorser, retire on the want of funds of 
the drawer in the hands of the drawee, instead of due notice, it is necessary for him to aver that 
fret in the declaration. Frazier r. Harris, 2 Lift 195. 

Assumpsit by the payee against the drawer of a bank-check payable 15 days after date, the 
bank having refused payment; the declaration averred a presentment of the check for payment 
after it had become due, according to the custom of merchants; but did not stnto the day of pre- 
sentment; held, that the averment was insufficient on general demurrer. Glen ti ai. r. Noble 
H at., 1 Black f. 104. 

Indorsee against indorser of a promissory note dated 16th October, ISIS, payable at the N. 
Bank, 12 Months after date. Averment of presentment at the bank to the cashier and demand 
of payment on the IStb of October, 1819, and that neither makers nor anv one else on their be- 
half then and there paid, ia, especially after verdict, aufficient allegation that maker* did not pay 
before action brought. Crenshaw r. M'Kiernan, 1 Miner’s Alabama Rep. 295. 

In an action brought by the payee of an order or hill of exchange against tlie drawer, the state- 
ment of demand must substantially aver, that nobee in due svaaon was given to the drawer, of 
the non-acceptance or non-payment of the bill or order. Ribble 4 at. r. Jefferson, 5 Hoisted 's 
Rep. 189. 

Declaration by assignee against assignor of a bond payable by instulments, avers demand and 
notice on the day of February, 1822, and after the 1 1th day of February, 1822, when the 
laat instalment was due, good after verdict. Dupuy v. Gray, 1 Minor’s Alabama Rep. 357. 
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as against the acceptor , such acceptance amount only to a general accept- 
ance, since the 1 & 2 Geo. 4, c. 78 (n). But inasmuch as in declaring 
against a drawer or indorser it is unnecessary to aver an acceptance by the 
drawee, if such averment be omitted , in a case where the bill has been ac- 
cepted payable at a particular place, it will suffice to allege a general pre- 
sentment, and to prove a presentment according to the terras of the accept- 
ance although a statement of the acceptance would render a correspond- 
ing avermeut of presentment necessary (o). And, it should seem, that in 
either case, a general allegation of presentment would after verdict be taken 
to mean a presentment according to the tenor and effect of the bill(p). 
We have seen ( 9 ), that promissory notes are not affected by the 1 & 2 Geo. 

4, c. 78, and, therefore, when made payable in the body thereof at a partic- 
ular place, an avermept and proof of presentment at such place will still be 
necessary, as well against the maker as the indorser. 

In an action against the drawer or indorser of a .bill, or the indorser of a 
Di * twn ™ r ' note, it is also a most material averment, that the defendant had notice of 
the dishonour of the bill, or some excuse must be alleged for the neglect to 
give such notice, and an error in this respect will be fatal even after verdict(r). * 
But it is not necessary to state the facts justifying or excusing a delay in giv- 
ing notice, it suffices to slate that the defendant had due notice, and all the 
facts may be given in evidence in proof of that allegation (a) ; though if no 
notice whatever has been given to the defendant before action brought, then 
it seems still necessary to aver in the declaration and prove that diligent in- 
quiry was made after the defendant, and that he had gone away or could not 
ProtetL be found(J). In the case of a foreign bill, a protest also should bestated(u); 

and the allegation that the plaintiff protested, or caused to be protested, 

[* 577 ] # would be improper(a;) ; and it was formerly considered, that where the 
plaintiff proceeds for interest, &c. against the drawer or indorser of a bill, a 
protest must also be stated even in the case of an inland bill(y), but that doc- 
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(n) Gibb ». Mather, 8 Bing. 214, 220, 221; 
1 Moore & S. 387; 2 C. & J. 254; 10 Law 
J. 97. On error in the Exchequer Chamber, 
see Parks p. Edge, 1 C. & M. 429, next note. 

(o) Parka v. Edge, 1 C. & M. 429; 3 Tyrw. 
864; 1 Dowl. P. C. 643; nom. Parker p. Ade. 

( p ) Lyon v . Holt, 5 M. & W. 250. 

{q) Ante , 153, 154, 360, et $eq. 

(r) Rushton t\ Aspinall, Dougl. 679, (Chit, 
j. 416; Lundie r. Robertson, 7 East, 231, 
(Chit. j. 724. ) 

(#) Firth v. Thrush, 8 Bar. & Cres. 387 ; 2 
Man. & Ry- 359; Dana. & LI. 151, (Chit. j. 
1898); but see Harris p. Richardson, 4 Car. 
& P. 522. 

(O Harris o. Richardson, 4 Car. & P. 522, 
(Chit. j. 1633). And see Bayl. 6th edit. 466, 
467; and Corey v. .Smith, 3 B. & Aid. 619. 

Harris p. Richardson. Assumpsit on a bill 
of exchange. The declaration alleged notice 
to defendant of the non-payment. The witness 
stated that he went for tne purpose of giving 
such notice, to No. 5, in the Oval, at Kenning- 
ton, where he saw a female servant, and told 
her that he wanted Mr. Richardson, and was 
come to give him notice of the dishonour of a 
bill. The servant replied, that Mr. Richard- 
son had left, and she believed he had failed in 
business; but if he, the witness, wanted to 
know any thing more, he must inquire of a 


Mr. Pledge, who lived in the neighbourhood. 
The counsel for the defendant having objected 
to thise vidence, as insufficient to prove the dec- 
laration, the counsel for the plaintiff cited 
Crosse r. Smith, 1 Maule & S. 545, and con- 
tended, that anything which amounted to an 
excuse, by shewing that the party had used doe 
diligence, was sufficient to sustaia the allega- 
tion. 

Lord Tenterden, C. J. “ I have always had 
considerable doubt about that; when notice in 
such a case is proved to have been given before 
action brought , l have thought it sufficient, al- 
though it was not given at the proper time; but 
here you do not prove that any notice has beeo 
given at all. In Crosse p. Smith, the parties 
went to the counting-house. The only ques- 
tion is, whether this evidence will sustain the 
allegation; I am of opinion that it will not; and 
therefore I must nonsuit the plaintiff; but I will 
give you leave to move to enter a verdict for 
the plaintiff." 

Nonsuit, with leave to move. — But no mo- 
tion was made. 

(u) Gale e. Walsh, 5 T. R. 239, (Chh. j. 
506). 

( x ) Witherley p. Sarstield, I Show. 127, 
(Chit. j. 173). 

( y ) Boulager r. Talleyrand, 2 Esp. R®P* 
550. 
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trioehas been over-ruled (z). And the neglect to state the protest of a for- IV. Of the 
eign bill can only be taken advantage of on special demurrer(o). 

If there are any circumstances in the case dispensing with presentment or Dup****- 
protest, or notice of the dishonour, as if the drawer countermanded the pay- 
ment, or had no effects in the hands of the drawee, itc. The declaration 
must state those drcumstances(i). In an action against a drawer or indors- 
er of a bill, and the indorser of a note, their liabilities and promises are stat- 
ed to have been to pay on request , and not according to the tenor and effect of 
the bill. 

The other points relative to the declarations on bills, notes, and checks, 
will be found subjoined to the Precedents in the Treatise on Plead- 
ing^). 


*With respect to the common counts , although it is not usual, when there Secondly, 
is a bill or note, to rely on them alone in pleading, yet they will in many 
cases supply the omission or defect of the count on the instrument itself; and countt . 
the plaintiff will be at liberty to go into evidence of the consideration for [ *57 8 ] 
which he received it, and may recover on the common counts, if adapted to 


(z) Wind I e v. Andrew, 2 B. & Al. 696, 
(Chit. j. 1062). 

(а) Solomons c. Stavclcy, 3 Dougl. 299, and 
cited 2 Doogl. 694, note; l Salk. 131; 1 
Show. 125. 

(б) See form, is Legge r. Thorpe, 1*2 East, 
171; 2 Campb. 310, (Chit. j. 79^J. And see 
generally ns to what amounts to a dispensation 
with notice, on/e, 451, 491. 

Burgh v. Legge, 5 Mee. & Weis. 419. As- 
sumpsit on two bills of exchange by indorsee 
against his immediate indorser, averring notice 
of dishonour, to which was added a count upon 
an account stated. The defendant by his plea 
traversed the notice of dishonour of the bills as 
alleged. The plainlilf, in order to support that 
itsne, proved that on the day when the first bill 
became due the defendant called upon him and 
told him that he knew neither of the bills would 
be paid; that it was no use sending him a two- 
penny post letter the next day to give* him no- 
tice, os it was not worth the money, and that 
lie wonld send the plaintiff money in part pay- 
ment of the bills on a future day: held, that 
this was not evidence of notice of dishonour, 
but of a dispensation with it, and that it ought 
to have been so alleged in the declaration: held 
also, that it was not sufficient evidence to sup- 
port the count upon the account stated. 

Per Parke, B. 44 As to the variance between 
the allegation in the special counts and the evi- 
dence, it seems to me to be perfectly clear, al- 
though the point has not been hitherto express- 
ly decided, that, under the allegation that a 
party has received notice of the dishonour of a 
bill, after the dishonour has taken place, an 
actual notice to that effect must be proved ; and , 
that shewing the party's knowledge of the fact 
that it will not be paid at maturity is not suffi- 
cient. There must be proof of a notice given 
from some party entitled to call for payment of 
the bill and conveying in its terms intelligence 
of the presentment, dishonour, and parties to 
be held liable in consequence. Tliat is the true 
meaning of the word ‘notice’ wlien used in de- 


clarations of this kind, and the mere knowledge 
of a party is not enough. Now, in the present 
case, there is no proof of any such notice, but 
rather the contrary ; for the defendant applies 
to the plaintiff for more discount, and says the 
other bills would not be paid; und as to notice, 
that it would not be worth while to give it, for 
the drawer had since become bankrupt. The 
meaning of this r.;lher is, tliat the plaintiff' did 
not send notice of the dishonour, than the cotv. 
trary. In the case of Tory r. Scott, 3 Bar. & 
Aid. 621, which has been referred to, there 
seems to have been a little discrepancy of opin- 
ion between the judges whose names have been 
mentioned, — one of them considering the alle- 
gation not sufficient, and the other inclining ton 
contrary opinion: although it is somewhat re- 
markable that Bayley, J. himself, in his Trea- 
tise on Bills of Exchange, p. 407, states that he 
and llolroyd, J. agreed in that case that the 
evidence would not be sufficient, and intimates 
a rather strong opinion that the allegation of no- 
tice must be proved; and that if, either from 
want of assets on the part of the drawer, or any 
other cause, it should become unnecessary, the 
fact should be so stated. For my part I am 
not at all taken by surprise by this question. I 
always thought, tliat if presentment or notice 
was to be excused on the ground of want of ef- 
fects, &c. that fact ought tube stated in the 
declarations Reason points out, that where the 
fact of notice is averred it must be proved; and 
so I have always understood it. I was of opin- 
ion at the trial, and think so still, that, although 
the evidence adduced did not amount to proof 
of notice having been actually given, it was 
good evidence of n dispensation with notice: 
and on that point the plaintitf may, if he chooses, 
have a ruta nisi for a new trial on payment 
of the costs of the day, and be allowed to 
amend his declaration by allegiug a dispensa- 
tion with notice, instead of the averment of no- 
tice liaving been actually given.” 

(c) Chitty oil [’leading, 6th edit, voh ii. 75 
to 102. 
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IV. Of the such consideration, in case he cannot substantiate in evidence the facts ue- 
Declara- cessary to support ihe count on the instrument, or such count should be de- 
l,on * fective(d) ( 1 ) : taking care that the particulars of bis demand state the con- 
oiTthe^* sideration of the bill, &c.(e); and perhaps to notice such demand in the 
Common counsel’s opening of the case on the trial(/). Thus where the plaintiff de- 
CounU. clared on a promissory note, and on a quantum meruit(g) for work and la- 
bour, which was the consideration for which it was given, but the note not 
being duly stamped , and a verdict having been taken generally for the plain- 
tiff, the defendant moved to enter a nonsuit , the court said, “ that although 
the note, not being stamped, could not be given in evidence, yet the plaintiff 
ought to have an opportunity of recovering on the other count,” and accord- 
' ingly a new trial was granted (A); and in Wilson v. Kennedy v i), where the 
same point was determined, Lord Keoyon said, that a promissory note is 
not like a bond, which merges the demand (fc). It has also been decided, 
that it is not necessary to declare on a promissory note, but that in an ac- 
tion for money lent, the same may be given in evidence^) ; for the statute 
of 3 &4 Anne, c. 9, which enables the plaintiff to declare upon the note, is 
only a concurrent remedy : and where a bill was drawn on an agent, and 
made payable out of a particular fund, and consequently invalid, and the 
agent said be would pay it when he got money of the principal, it was held, 
that this was binding on him, and that if he got the money at any subsequent 
time, he was bound to pay the amount, and that it was recoverable as money 
had and received(m). Where, however, the party has been discharged by 


( d ) See the older cases, ia Selw. 9th edit. 
863, 369; Manning’s Iud. 76, 76; Thompson 
r. Morgan, 3 Campb. 101, 102, (Chit. j. 847); 
Tyte r. Jones, 1 East, 59, note (a); Alves v. 
Hodgson, 7 T. R. 241, (Chit. j. 684); Tatlock 
v. Harris, 8 T. R. 174, (Chit. j. 458); Clax- 
ton r. Swift, 2Show. 601, (Chit j. 167, 168); 
Kyd, 68, 197; Peake’s Law of Evid. 219; 
Bui. N. P. 189; Payne v. Bacomb, Doagl. 
651; Brown r. Watts, 1 Taunt. 858, (Chit. j. 
753). 

(e) Wade v . Beasley, 4 Esp. R. 7, (Chit. j. 
686); Selw. 9th edit. 86S. 

(/ ) Paterson t?. Zcchariah, 1 Stark. R. 72. 
See the cases in Wells t?. Girling, Gow Rep. 
22, 23; 3 Moore, 79, (Chit. j. 1061). 

(£) Since the rule T. *T. 1 Will. 4, the 


quantum meruit and quantum valebant counts 
are not used. See ante, 552, note (o) ; 656, 
note (A). 

( h ) Alves r. Hodgson, 7 T. R. 241, (Chit. 

584); Tyte v. Jones, 1 East, 58, note (fl); 

Wade r Beasley, 4 Esp. Rep. 7, (Chit j 636). 

( i ) Wilson v. Kennedy, 1 Esp. Rep. 246, 
(Chit. j. 635); Tyte v. Jones, 1 East, 68; 
note (o); Selw. 9tn edit 368; Carter v. Pfcl- 
mer, 12 Mod. 880, (Chit j. 213). 

( k ) See also ante , 125. 

(0 Bui. N. P. 137, 138; Storey r. Attorn, 
2 Stra. 719, (Chit. j. 960); Ex parte Mills, 2 
Ves. jnn. 808, (Chit j. 498). 

(m) Stevens v. Hill, 5 Esp. Rep. 247, (Ch. 
j. 716). 


I 


i 


(1) A note made by the defendant, and payable to a third person or order, and by such their 
person indorsed to the plaintiff, may be given in evidence to support a count for money had and 
^received. Tenney v. Sanborn, 5 New Hamp. Rep. 557. 

In an action on a promissory note, where, besides the special count, there are the usual money 
counts and for goods sold, &c. the plaintiff may elect on which count to give the note in evi- 
dence. Burdick v. Green, 18 Johns. 14. 

Bills of exchange by the law merchant and promissory notes by statute, may be declared oo 
as specialties; but this privilege may be waived, and where there is a privity of contract, the 
j holder may declare in the original consideration, and give the bill or note in evidence. Hanna r. 
J Pegg, I Blackf. 181. 

Indorser v. Indorsee, with common'counts and general issue to all. Though the counts oo the 
indorsement be insufficient, the judgment shall be sustained by the verdict on the common coaati. 
Brown & Parsons r. Tower, 1 Minor’s Alabama Rep. 870. 

A promissory note, void on the ground of being discounted by an incorporated compaoy not 
authorized to carry on banking business, is nevertheless competent evidence, it items, in support 
of the money counts. Utica Ins. Cd. v. Blood good, 4 Wend. Rep. 657. 

^ In New York, where the plaintiff includes the maker and indorser in one action, and de- 
clares pursuant to the statute on the money counts, he cannot give the note in evidence under 
such counts, unless he proves upon the trial, that a copy of the note was saved with ihe declara- 
tion. Steuben County Bank v. Stephens, 14 Wend. 243. ^ 
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the alteration(n) of the bill, &c. or by the laches of the holder, the plaintiff IV. or the 
will not be allowed to go into evidence on the common counts(o)(l); and Declara- 
where a promissory note has been given for money due from the defendant 
to the plaintiff, who declares thereon, together with the money counts, he ®^ co p^ | y» 
must produce the note on the trial, or prove that it has been destroyed before 
he can have recourse to the money counts, if it appear that the money so Count*. 
claimed was that for which the note was given(p)( 2 ). 

•On the other band, when there are counts for work or goods, as well as on [ *579 ] 
a bill or note, and the latter be dated after the work was done, or goods de- 
livered, it will be presumed, till the contrary be proved, that the bill or 
note was given in payment for the prior debt, and the plaintiff will not be 
allowed to recover for botb( 9 ) ; and therefore where the plaintiff has two de- 
mands, viz. one on a bill or note, and another for any other debt, in order 
to recover both, he must be prepared with evidence to establish that they 
are distinct claims (r). 

The forms of declaration on bills and notes given by the rule of T. T. 1 
Will. 4(a), apply to both assumpsit and debt, and, therefore, a count by the 
payee against the acceptor of a bill, in the form there given, may well be 

(ft) Ant*, 191. When prior debt not die- v . Mendizabel,2 Car. Si P. 20, (Chit j. 1271); 
charged by alteration, ib. ante , 176, note (r); 177,' note (a); and aee 

(o) 'Long v. More, 8 Esp. Rep. 156, note; farther, ante , 176, 266 to 271. 

and aee Bridge# r. Berry, 8 Taunt 180, (Chit (?) King v. Master*, 8 Car. Ii P. 847, (Ch. 
j. 804); ante , 483, note (c). j. 1408). 

( p ) Dangerfield v. Wilby, 4 E*p. Rep. 159, (r) Id. ibid. 

(Chit j. 648); ante, 267, note (c); Hadwen (•) Ante , 551 to 657. 


(1) If the drawer has been discharged from liability upon the bill by the laches of the bolder, 
the latter cannot recover on a count for money bad and received. Austin v. Rodman, 1 Hawks, 
195. 

^ When a party is once exonerated, his liability cannot be revived without his assent Even 
payment by his friend, for bis honor, subjects him to no legal liability. Higgins r. Morrison’s 
Ez’r, 4 Dana, 102. } 

(2) See Pintard a. Packington, 10 Johns. Rep. 104, and other cases collected in the note to p. 
185. But a recovery cannot be had upon a note lost, and not destroyed, if it bad been indorsed 
before it was lost. Pintard v. Packington. See Freeman v. Boynton, 7 Mass. Rep. 583. An- 
derson v. Robson, 2 Bay’s Rep 495. Usher’s Ex. r. Gaither, 2 Harr. & M’Hen. Rep. 476. 
Morgan v. Reintzel, 7 Cranch. 273. 

A note not negotiable within the statute, expressed to be for value received, may be given in 
evidence between the original parties under the money counts, if there be proof of a sufficient 
consideration. 8mith v. Smith, 2 John. Rep. 285. See Hughes r. Wheeler, 8 Cowen, 77. 
But if no consideration appear on the face of the note, it is otherwise. Saxton v. Johnson, 10 
John. Rep. 418. And if such a note be transferred and an express promise be made to pay the 
assignee, he may maintain an action on the money counts. Surtees v. Hubbard, 4 Esp. Rep. 
204. Mowry r. Todd, 12 Mass. Rep. 281. So between the assignor and his immediate assign- 
ee, an action on such counts may be maintained; but not by a remote assignee against the as- 
signor, for there is no privity between them. Mandeville v. Biddle, 1 Cranch, 290, 298. 

A bill of exchange inay be given in evidence in an action by the payee against the maker un- 
der the money counts. Cruger r. Armstrong, 3 John. Cas. 5. Arnold v. Crane, 8 John. Rep. 
79. 8o, in an action by the indorsee against the maker of a promissory note, the note itself 

may be given in evidence under the common counts. Wilde v. Fisher, 4 Pick. 421. A note 
payable to A. or bearer may be given in evidence in an action by the holder against the maker 
under the money counts. Pierce v. Crafts, 12 John. Rep. 90. So in an action by the indorsee 
against the maker. Ibid. And in this last ease the court over-ruled the decision in Waynam v. 
Bend, 1 Campb. Rep. 175. 

An*indor»ement “ without recourse to the indorser” is not evidence in an action by the indors- 
ee against the indorser under a count for money had and received. Welch r. Lindo, 7 Cranch, 
169. But a general indorsement is. — State Bank r. Hurd, 12 Mass. Rep. 172. 

A promissory note is legal evidence, in an action for money paid, if nothing appear on its face 
to reoder it void: though it may be void from circumstances dehor t the note. Myers r. Irwin, 
2 Serg. & Rawle, 368. 

A promissory note against the defendant and another, is evidence, under the common count*, 
against the defendant alone. Williams r. Allen, 7 Cowea, 316. 


I 
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IV. Of the joined with indebitatus counts in debt, the declaration concluding in the usual 

Declara- f orm j n debt (/; ( l J . 
tiou. 

When no The above rule does not in general apply when there is no privity between 
Privity the plaintiff and defendant, as between the indorsee and the acceptor of a 
pontiff bill, and the indorsee and the maker of a note(ti), between whom, if the 
and De- plaintiff cannot succeed on the count upon the bill, and there be no express 
fend ant, promise to pay the amount, the common counts are in general of no avail(r); 
Note wi» r anc * a P rom issory note is not admissible in evidence under the common counts 
notbeEvi- in an action by an indorsee against the maker(x)(2). And a person who is 
dence in merely a surety for the payment of a bill or note, is not liable on the com- 

3K. rf -»«»»(!)• 

Counts. 

When the The instrument itself will, when duly stamped, in certain cases, be evi- 
Bill or note dence in support of the counts for money lent, paid, had and received, and 
will prove t hat founded on an actual or supposed account stated; and those counts, 
Count. when applicable, should therefore always be inserted in the declaration (r); 

but Lord Ellenborough expressed an opinion, that a promissory note is only 
evidence under the money counts as between the original parties to it(a)(3), 
unless it could be proved that the defendant had received value to the use of 
the plaintiff; a decision which appears to accord with the rule of law as to 
the assignment of choses in action , and may probably affect the authority of 
some of the decisions presently noticed (6). It should be observed, how- 
ever, that the theory of a bill of exchange is, that it is an assignment to the 
payee of a debt due from the acceptor to the drawer, and the acceptance 
imports that the acceptor is a debtor to the drawer to the amount of the bill; 
hence it has been said, that the effect of the transactions is to appropriate, 
by an agreement between the parlies, so much property to the account of 
the holder (c). 

Money The count for money lent , it is said, is proper in an action at the suit of 

lent. the payee of a bill against the drawer, and in an action at the suit *of the 
[ *580 ] payee of a note against the maker; they being evidence of money lent by the 


(t) Compton r. Taylor, 4 M. & W. 1 38; 
Cloves v. Williams, 3 Bing. N. C. 868; 5 Scott, 
68, S. C. 

(u) Johnson v. Collings, 1 East, 98, (Chit, 
j. 633); Barlow v. Bishop, 1 East, 434, 435, 
(Chit. j. 637); Whitwell v. Bennett, 3 Bos. & 
Pul. 659, (Chit. j. 686); Houle v. Baxter, 3 
East, 177, (Chit. j. 664). 

(r) Waynam v. Bend, 1 Cnmpb. 176, (Chit, 
j. 746). 

( x) Bentley and another v . Northouse, Mood. 
& M. 66, (Chit. j. 1335). 


(y) Wells v. Girling, 3 Moore, 79. 

(z) See Wells v. Girling, Gow’s Rep. 22, 
(Chit, j 1051 ), and cases there cited; 3 Moore, 
79, S. C. 

(а) Waynam v. Bend, l Campb. 175, (Chit, 
j. 746). 

(б) See Lord Kenyon's observations in John- 
son v. Collings, 1 East, 103, 104, (Chit. j. 633); 
and in Barlow r. Bishop, 1 East, 434, 435, (Ch- 
j. 637). 

(c) Stark, on Evid. part iv. 302. 


(1) Where the common counts did not allege any indebtedness, in respect to the money 
lent, paid, advanced, &c. or any time and place, they were held bad. Potter v. Ryan, 1 Smytbe, 

22. y 

(2) Tbe holder of a negotiable note transferred by delivery or indorsement may recover on it 
under the money counts. Olcott v. Rathboue, 5 Wend. Rep. 490. 

^ In an action by indorsee against maker, a promissory note cannot be given in evidence un- 
der a count for money lent, but it may under a count for money had and received. Rockefeller 
v. Robison, 17 Wend. 206. )- 

(3) In an action against the maker, a promissory note may be given in evidence u nder tbe 
money counts, although the consideration of thj note be work done. Smith v. Van Loan, 16 
Wend. 659. y 


Digitized by c.ooQle 



CHAP. II.] 


OF THE DECLARATION. 


580 



* 


payee to the drawer of die one, and the maker of the other (d). It is also IV. Ofihe 
proper, in an action at the suit of an indorsee against his immediate indors- 
er(e). So a note in this form: — 44 3d December, 1751, then received of 
Mr. Harris, the sum of nineteen pounds, on behalf of my grandson, which I onth« 
promise to be accountable for on demand; witness my hand, S. Huntbach.” Common 
— the grandson being an infant, was holden to be evidence in support of the Counts. 
count for money lent(/); and that decision was recently recognised (g). But 
an instrument engaging to pay 44 for value received,” if void, because pay- 
able on a contingency, affords no evidence of money lent(A). 


It has been said, that a bill or note is primti facie evidence of money paid 
by the holder to the use of the drawer of the one, and maker of the other(t); pal 
and that a bill, when accepted, is evidence of money paid by the holder to 
the use of the accepto r(/c); and if an indorser has taken up a bill, he may, 
having failed in his first count against the acceptor, on account of a variance, 
recover under the count for money paid(Z) ( 1 ) - And an indorser who has 
been obliged to pay a part of a bill, may sue the acceptor for money paid, 
although the holder whom he paid still retains the bill(m). But in another 
case, Eyre, C. J. said, 44 That the presumption of evidence which a bill of 
exchange affords, has no application to the assumpsit for money paid by the 
payee or holder of it, to the use of the acceptor; and that it must be a very 
special case which will support such an assumpsit(n).” And in the case 
of Coivley r. Dunlop(o), Lawrence, J. expressed an opinion that the draw- 
er of a bill, who is obliged to take it up, after having negotiated it, is confin- 
ed to his action on the bill to recover against the acceptor. If, however, . 
the drawee, without having effects of the drawer in his hands, accept and 
pay the bill, without having it protested, he may recover the amount in an 
action for money paid to the use of the drawer(p), though it is usual to de- 
clare on the express or implied promise to provide for the bill at maturity, 


(tf) Per Bayley, B. in Morgan r. Jones, 1 
Tyrw. Rep. 2!); 1 Cro. & Jer. 162, ((’hit. j. 
1515); per Lord Flb-nborough, in Marshall i’. 
Poole, 13 F.n«t, 100, (('hit. j 809); Ex parte 
Mills, 2 Ves. jun. 295, (Chit. j. 498); Storey 
v. Atkins, 2 Strn. 725, (Chit j. 960); Clerke 
r. Martin, I.d. Unym. 758, (Chit, j 219); Car- 
ter r. Palmer, 12 Mod. 380, (Chit. j. 213); 
Grant r. Vaughan, 3 Burr. 1516. 1525, (Chit, 
j. 365); Smith r. Kendall, 6 T. R. 124, (Chit, 
j. 533); Carr r. Shaw, ante, 519, note (p). 
Sal ride Cary v. Genish,4 Esp. Rep. 9, (Chit, 
j. 635). 

(e) Kesgrhower » . Tims, K. B. 22 Geo. 3, 
Bavl. 5th edit. 359, note 60. 

(f) Harris r. Huntbnch, 1 Burr. 373, (Chit, 
j. 344), cited in Morgan r. Jones, I Tvrw. Rep. 
26; 1 Cro. & Jer. 162, (Chit. j. 1515). 

(g) Morgan r. Jones, 1 Tyrw. Rep. 29; 1 
Cro. & Jer. 162, (Chit. j. 1515). 


(h) Id. ibid. 

( i ) Bayl. 5th edit. 358. 

(k) Id. ibid. 

(/) Le Sage v. Johnson, Forr. Rep. 23; Bay!. 
5th edit. 358, S. C. 

(m) Pownall v. Ferrard, 6 Bar &-Cres. 439; 
9 Dow. & Ry. 603, (Chit. j. 1327). 

(n) Gibson v. Minet, 1 II. Bla. 602, (Chit, 
j. 479); and see Howie r. Baxter, 3 East^ 177, 
(Chit. j. 664). 

(o) Cowley r. Dunlop, 7 T. R. 572, (Chit, 
j. 598); Buckler v. Buttevnnt, 3 East, 72, (Ch. 
j. 659); Siinmonds r. Parminter, 1 Wila. < l86, 
(Chit. j. 321). 

(p) Smith v. Nissen, 1 T. R. 269, (Chit. j. 
435); Cowley r. Dunlop, 7 T. R. 676, (Chit, 
j. 598); Simmonds r. Parminter, 1 VVils. 188, 
(Chit. j. 821). See Bleaden v. Charles, 5 M. 
& P. 14; ante, 81, note (t). 


(1) An action for money paid , laid out and expended , will lie at the suit of an indorsee of a 
promissory note ogainst on indorser, for money paid on a judgment obtained against the former 
by the holder of the note, although such payment is but in part satisfaction of the debt; and such 
suit will lie for every payment made in good faith, and with the bona fide intent of reducing or 
extinguishing the debt. Butler r. Wright, 2 Wend. Rep. 369. 

A former recovery for a previous payment is no bar to a second action for a subsequent pay- 
ment, although the evidence in both actions is, in fact, the same, i e. the proof of the liability of 
the defendant as indorser, the former recovery not having been upon the note, but for money 
paid. Id. 
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IV. Of the or to indemnify^) (1). And if he has not actually paid the bill in money, 
Declare- but has only given security for it, or he has sustained any costs or damage, 
tlon ‘ the declaration must be special (r). 

Secondly, 

Common *1* ** as been holden, that a bill as well as a note(*), is prim4 facte evidence 
Count . of money received by the drawer or maker to the use of the holder(f) ; and 
Mooe re- an acce P tance * s evidenc? of money received by the acceptor to the use of 
ceivecf. * the drawer(u) ; but it was afterwards doubted whether the indorsee or holder 
[ *581 ] can use the bill against the acceptor as evidence under this count(a:); and af- 
terwards it was decided, that in an action by the indorsee against the accept- 
or, the bill is not admissible in evidence of money received (y). And it 
seems now to be settled, that the plaintiff can in no case recover under this 
count, unless money has actually been received by the party sued, and for 
the use of the plaintiff (*)(2). If the indorsee of a bill' of exchange, who 
has received a navy bill as a security to him till the bill of exchange is ac- 
cepted, deposit such navy bill with the drawee, and the drawee receive the 
money upon it, he is answerable for the amount in an action for money had 
and received to the use of the indorsee, though he may have done nothing 
that amounts to an acceptance of the bill of exchange (a). In a late case, 
where the plaintiffs were creditors, and the defendants debtors to T. and Co., 
and by consent of all parties, an arrangement was made, that the defendants 
should pay to the plaintiffs the debt due from them to T. and Co., it was 


(q) Simmonds v. Parminter, 1 Wilt. 188, 
(Chit. j. 321). 

(r) See Taylor v. Higgins, 3 East, 169, 
172; Maxwell v. Jameson, 2 Bar. & Aid. 51. 

(») Vin. Ab. tit Evidence, A. b. 36; Ford 
v. Hopkins, 1 Snlk. 288, (Chit. j. 215). 

(/) Bayl. 5th edit. 857, cites Grant v. Vaugh- 
an, 8 Burr. 1516, (Chit. j. 365). Sed vide 
Waynam v. Bend, 1 Campb. 175, (Chit. j. 
746). A bill drawn by the defendant, the 
captain of the plaintiff *s ship, at Riode Janei- 
ro , on the plaintiff *s agent for disbursements, 
and paid in London by the plaintiff’s agent, is 
not evidence of money received by the defend- 
ant to the use of the plaintiff; Scott t>. Miller, 

8 Bing. N. C. 811 ; 5 Scott, 11, S. C. 

(u) Thompson v. Morgan, 3 Campb. 101, 
(Chit. j. 847). 

( x ) Johnson v. Codings, 1 East, 104, (Chit. j. 
633) ; Dicnsdalc r. Lanchester, 4 Esp. Rep. 201 , 


(Chit. j. 684) ; Brown r. London, Freem. 14; 
1 Ventr. 153, (Chit. j. 162); Israel v. Douglas, 
1 H. Bla. 239; Eaglechild’s case, Holt, C. N. 
P. 67, (Chit. j. 759). Vide Waynam v. 
Bend, 1 Campb. 175, (Chit. j. 746); but in 

» on Bills, 5th edit. 358, it is laid down 
e acceptance is evidence of money re- 
ceived by the acceptor to the use of the holder, 
and of money paid by the holder to the use of 
the acceptor, and an indorsement of money 
lent by the indorsee to the indorser. 

( y ) Eales r. Dicks. Mood. & M. 324, (Chit, 
j. 1428); Bayl. 5th edit. 592; and see note in 
Wharton v. Walker, 4 Bar. & Cres. 163; 6 
Dow. & Ry. 288, S. C. 

(z) Barlow v . Bishop, 1 East, 434, 435 ; 3 
Esp. Rep. 266, (Chit. j. 637); Waynam q. 
Bend, 1 Campb. 175, (Chit. j. 746). 

(c) Pierson r. Dunlop, Cowp. 671, (Chit j- 
598) ; and see 5 Esp. Rep. 247; 14 East, 690. 


(1) A. the payee of a note for 1500 dollars indorsed it to B. , who indorsed it to a bank by whom 
it was protested for non-payment. Due notice was given to A. who afterwards paid the bank 
900 dollars in part and promised to pay the residue. The bank sued B. as indorser and recover- 
ed judgment against him for the balance due on the note after deducting the 800 dollars. B. af- 
terwards paid 880 dollars to the bank who continued in possession of the note which had not been 
fully paid. Held , that though B. could not maintain an action on the note, os it had not been 
fully paid and was the property of the bank, yet that he might recover the 380 dollars of A., on 
a count for money paid, laid out and expended, &c. Butler v. Wright, 20 Johns. 367. 

(2) A bill or note is prima facie evidence under a count for money had and received ogaiost 
the drawer or indorser: but the presumption that the contents of the bill or note have been re- 
ceived by the party sued may be rebutted by circumstances, and a recovery cannot be bad if it 
be proved that the money was actually received by another. Page’s Adra. r. Bank of Alexan- 
dria, 7 Wheat. 35. 

Payment of a debt by the surety or indorser, by a conveyance of land, which is received at 
the time by the creditor, a a payment, will support a count for money paid, laid out and expended, 
Ainslie v. Wilson, 7 Co wen, 662. 

The indorsee of the payee of a negotiable note, nan maintain an action for money had and re- 
ceived, against the maker of the note, upon proof of the note and indorsement Penn r. Flack 
& Cooley, 8 Gill & Johns. Rep. 369. 
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held, that as the demand of T. and Co. on defendants was for money receiv- IV. Of the 
ed, the plaintiffs were entitled to recover on a count for money received Declam- 
against defendant (b). In an action for money received by the holder of a bill lKm ‘ 
against a person who has received a sum of money from the acceptor to sat- Secondly, 
isfy it, any defence may be set up which could have been available, if the on 
action had been brought against the acceptor himself(c). Count*. 

As to when the assignee of a debt or a third person can support an action 
for money received against the original debtor, a late ease(tf) establishes 
that the general rule of law is, that a debt cannot be assigned, and that the 
exception to that rule is, that where there is a defined aud ascertained debt 
due from A. to B., and a debt to the same or a larger amount due from C. 
to A., and the three agree that C. shall be B.’s debtor instead of A., 
and C. promises to pay B., the latter may maintain an action against C.; but 
in such action it is incumbent on the plaintiff B. to shew that at the time 
when C. promised to pay B. there was an ascertained debt due from A. to 
B. and C. 

Where a party has been induced to take up a bill under a misrepresentation 
of facts, it is not necessary, in an action for money received, to # recover back [ *582 ] 
the money so paid, to shew that the bill was tendered back to the defend- 
ant (e). 


According to the case of Israel v. Douglas, an acceptance is evidence of Account 
an account stated by the acceptor with the holder of the bill(/); and if there •toted, 
be a variance in describing the bill in an action by drawer against acceptor, 
the former may recover on this count, although there be only one bill, and ono 
item of account(g). But in a recent case, the court appears to have been 
of opinion, that a bill is not evidence of an account stated between the payee 
and the acceptor(A). And in an action by the indorsee against the 
acceptor of a bill, where it appeared that the defendant, on application to 
him for payment, answered, that the bill had been altered as to the acceptance, 
by being made payable at a particular place, that he never made it payable 
there, nor elsewhere than at his own house, and that he should take such 
steps as the law would authorise on the subject, that he had been prepared 
for payment, and the party might have the money bv calling at his house; it 
was held, that this letter was no acknow ledgment of a subsisting debt, so as 
to support a count on an account stated (i). A promissory note is evidence 

of money due from the maker to the payee on an account stated (A), espe- 


(6) Wilson r. Couplnnd, 6 B. & Aid. 228. 

( c ) Itedshaw v. Jackson, 1 Campb. 372, 
(Chit. j. 751). 

(d) Fairlie r Denton, 8 Bar. & Cres 395; 
3 Car. & P. 103 

(e) Pope r. Wray, 4 Mee. & W. 451. The 
defendant* supplied the plaintiff with goods to 
the amonnt of 71/., the plaintiff authorized M. 
to pay the defendant that sum. M. paid the 
defendant 50/., and applied the remaining 21/. 
to his own use. M. also owed the defendant 
24/. und the defendant drew on him a bill for 
45/., the amount of these two sums, which he 
accepted, but which was dishonoured when 
due, and M. subsequently became bankrupt. 
The defendant applied to the plaintiff for pay- 
ment of the amount of the bill, representing 
that it had all been left unpaid on the plaintiff’s 
account by M.; and the plaintiff, on such rep- 
resentation, paid the 45/., and took possession 
of the bill. In an action to recover back the 

83 


balance, 24/ , as having been paid under a mia- 
' representation of the facts, it was held, that the 
plaintiff was not bound to prove that before 
action brought he tendered back the bill to the 
defendant. See ante , 425, et teq., when mo- 
ney paid by mittakt may be recovered back in 
this form of action. 

( f ) Israel r. Douglas, 1 Hen. Bla. 239. 
Sed tide Taylor r. Higgins, 3 East, 169; 
Whitwellu. Bennett, 3 Bos. & Pul. 559, (Chit, 
j 685); Johnson v. Collins, 1 East, 98, (Chit 
j. 633); Fairlie v. Denton, 8 Bar. & Cres. 
395; 3 Car. & P. 103, S. C. 

( g ) Highmore r. Primrose, 5 Maule & 3. 
65; 2 Chit. Hep. 333, (Chit. j. 956). 

(A) Earle r. Bowman, 1 Bar. & Adol. 889. 
(i) Calvert v. Baker, 4 Mee. &. W. 417. 
(k) Storey v. Atkins, 2 Stra. 719, (Chit j. 
960) ; Bui. N. P. 136, 137 ; Harris v. Huntbach, 
1 Burr. 873, (Chit. j. 344); Pawley v. Brown, 
cor. Abbott, J. Devon Lent Assizes, ISIS. 
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daily if it be expressed to be u for value received(J).” And in an action 
by an indorsee against an indorser of a bill, evidence of an acknowledgment 
of an existing debt, and of a promise to pay, is admissible under this 
count(m); and proof of an I. 0. U. stating a sum certain, is also evidence 
to the like effect (n). So an agreement between the plaintiff and the defend- 
ant for the payment of a certain sum by instalments, though without any 
consideration apparent on the face of the instrument, will be sufficient evi- 
dence of an accounting, where there is proof of money lent(o). If, there- 
fore, the plaintiff declare on a bill of exchange with a count on an account 
stated, and in his particulars omitted to state that he intends to rely on both 
counts, he cannot, on failure of proof of the first count, resort to the sec- 
ond ( p ) . 

It is here proper to observe, that whenever the bill or note is not declared 
upon, it is not adduced in evidence as an instrument carrying with it the 
privileges it would otherwise be entitled to, in respect of its ^bearing internal 
evidence of a consideration; but it is merely used as a piece of paper or 
writing, to found an inference only, in support of the money counts, which 
inference may be rebutted and destroyed by contradictory evidence on the 
part of the defendant; in which case the jury must draw, from the whole of 
the evidence, the conclusion of fact, whether or not so much money was 
lent, paid, or had and received, or that an account was stated (q). if the 
jury find general damages on a declaration containing a count on the hill or 
note, and a count upon an account stated, and the bill or note be void, the 
court will not arrest the judgment altogether, but award a ventre de novo(r). 

(l) Clayton v. Gosling, 5 Bar. & Cres. 360; being brought within the time), and the plain- 

8 Dow. & Ry. 110, (Obit. j. 1287); High- tiff in an action on the bill with an intimul 
more v. Primrose, 5 Made & S. 65; 2 Cnit. computasset gives evidence under the tnaimwi 
Rep. 333, (Chit. j. 956). computasset of the special promise, yet the de- 

(m) Wagstaffe r. Beard man, 9 Dow. & Ry. fendant may also prove under that coant, that 

248; Ashby t. Ashby, 3 Moore & P. 186, the debt for which the bill was originally given 
(Chit, j 1438). was paid, and thereby avoid the promise by 

(n) Payne v. Jenkins, 4 Car. & P. 324, shewing it was without consideration; Elmes r. 
ante, 130, note (l). See post, 822, (48). Wills, 1 Hen. Bla. 64. 

(o) Davies v. Wilkinson, 2 Perry & Dav. (r) Ayrey v. Fearn sides, 1 Mee. & W. 168, 

256; ante , 136, note (o). ante , 133, note (n). 

(p) Siggers v. Nicholls, Bail Court, H. T. W’here to a declaration on a bill or note, 

1839, cor. Patteson, J. 3 Jurist, 341. with an account stated, the defendant pleadaai 

( q ) Storey v. Atkins, 2 Stra. 725, (Chit. j. in bar *f the whole action, but omit* to notice 

960); Gibson v. Minet, 1 Hen. Bla. 602, (Ch. the account stated, the proper course is for the 
j. 479). plaintiff to demur, and not to sign judgment; 

Where there is a promise “ to pay a bill of Vere v. Goldsborough, 1 Bing. N. C. 353; 1 
exchange vrithin a fixed time , if during that Scott, 265, S. C.; Putney v. $wann, 2 Mee.& 
time no proof be brought of its being already W. 72; 5 Dowl. 296, S. C. See post, Chap, 
paid,” though the promise be broken (no proof IV. Defences and Pleas . 
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OF BILLS OF INTERPLEADER, AND MOTIONS TO STAY 
PROCEEDINGS IN NATURE THEREOF— PAYMENT 
OF DEBT AND COSTS— JUDGMENT BY DE- 
FAULT— AND OF EXECUTION UN- 
DER A FIERI FACIAS. 


I. Or Bills or Interpleader, and 
Motions to stay Proceedings in 


Nature thereof 684 

Decision* under 1 4 r 2 Will. 4, c. 68 ib. 
II. Or Staying Proceedings on 
Payment or debt and Costs 685 
Inspection of Bill , $c. ib. 

Staying Proceedingt ib. 

Costs of what Actions must be paid ib. 
UL Or Judgment by default 687 

Rule to compute Principal and In - 
tercet 688 

After Death of Plaintiff ib. 


In case of Loss or Destruction of 
Bill, 4rc. 638 

When not allowed ib. 

At what Time may be moved for 689 

Service of Rule ib. 

Effect of Irregularity before Judg- 
ment 590 

Writ of Inquiry 691 

IV. Or Execution under a Fieri 
Facias ib. 

Provisions of 1 $ 2 Viet. c. 110, 1 . 12 ib. 
Bills , tfc. may be taken under ib. 


I. Or Bills of Interpleader, and Motions to stay Proceed- 
ings in Nature thereof. 


After the plaintiff has declared, and before the defendant has pleaded, I- Of Bills 
and as soon as the defendant has ascertained the nature of the plaintiff’s °[ , J ter * 
claim, he may, if another person has also claimed the amount of the same & c . 
bill or note, or its proceeds, file a bill of interpleader to compel the contend- 
ing parties to litigate their respective rights between each other without sub- 
jecting him to costs; or he may now, as a less expensive and more immedi- 
ate remedy , apply, by a summary motion, to the common law courts in 
which the action is pending, to stay the proceedings under the Interpleader 
Act, 1 & 2 Will. 4, c. 58(a). 


In order, however, to obtain relief under the 1 and 2 Will. 4, c. 58, s. 1, D^wions 
it is necessary that the defendant claim no interest in the subject matter of f 

the suit; and , therefore , where a party has given a promissory note for mon- c. 68* ». 1. 
«y due by him, and which is deposited with a third person for the benefit of 
the creditor , and an action is brought upon it by the trustee, it is no ground 
for obtaining relief under this act, that an action is anticipated at the instance 
of the creditor (6). So the cross claims must be in respect of one and the 
same subject-matter(c). 


(a) She this act with notes , Chit. & H. Stat 
584. 

(b) Newton v. Moody, 7 Dowl. 582: 8 Ja- 
net, 42. 

(c) Ferr v. Ward, 2 Mee. & W. 844. The 
defendant having purchased cattle from the 
pis miff accepted a bill in payment with a blank 
for the name of the drawer, and remitted it by 
post to the plaintiff. This bill subsequently 
came into the bands of B . Rod 8. for « valua- 


ble consideration. The plaintiff denying that 
he had ever authorized payment by an accept- 
ance, or that he had e?er received the bill or 
indorsed it, brought an action against the de- 
fendant for the price of the cattle. B. and 8. 
also threatened to commence an action against 
him upon the bill: Held, that the defendant 
was not entitled to relief under the first section 
of the Interpleader Act. 
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*JI Of Staying Proceedings on Payment of Debt and Costs. 


If the defendant find that he has no defence, he should either settle the 
action by paying the debt and costs, or should let judgment go by default, or 
obtain time by pleading; but neither the court or a judge at chambers has 
Payment of any power, without consent , to make an order before declaration, that on 
Debt and payment within a given time of the amount of the bill or note, with interest 
and costs, all proceedings shall be stayed, the plaintiff, in default of such 
payment, to be at liberty to sign final judgment(d). 


II Of 
Staying 
Proceed- 
ings on 


lf 4 * * * * 9 B*ill° n Where the defendant wishes to see a copy of the bill or note, the practice 
&c. * is stated to be, for a judge on summons without an affidavit, or the court on 

motion founded on affidavit, to make an order for the delivery of a copy to 
the defendant or his attorney, and that all proceedings be in the mean time 
stayed (e). And a defendant charged as the indorser of a note has been al- 

lowed to inspect it, on an affidavit that he never indorsed, or had in posses- 
sion, any such not e(/). But the court of C. P., in an action against the 
defendant as acceptor of a bill of exchange, refused to compel a plaintiff to 
deposit the bill in the hands of the prothonotary, to enable the defendant to 
inspect it, in order to see whether or no the acceptance was a forgery (g)(1). 
And that court also refused to compel a defendant to produce bills of ex- 
change on which an action was brought, and 'permit the plaintiff to take co- 
pies of them, upon an affidavit, contradicted by defendant, that the bills had 
come into his hands by fraud, and had not been satisfied (A). 


If the defendant be advised to settle the action in the first instance without 
ing. " incurring further expence, be may move the court, in which the action is 
brought, for a rule, calling on the plaintiff to shew cause why, on payment 
of the debt and costs, all further proceedings should not be stayed; or he 
may apply to a judge for a summons to the same effect; and it may be added, 
“ and why the plaintiff should not deliver up the bill or note to the defend- 
ant^);” and which rule would be considered to have been complied with, 
although the bill has been rendered a nullity by the plaintiff making consid- 
erable erasures, and if any injury has thereby occurred to the defendant, he 
must resort to a cross action (k). Where an indorsement was made upon a 
note by the payee, that if the interest was paid on stipulated days during his 
life, the note should be given up; default having been made in payment of 
the interest, the Court of Common Pleas refused to stay the proceedings on 
payment of it, with costs(J), 


(4) Reynolds v. Sherwood, H. T. 1840, Exch. 
4 Jurist, 27. 

(«) Tidd, 9th edit. 591; and see Od a ms v. 
Duke of Grafton, Bunb. 243, (Chit. j. 266 ) 

(/) Ceesar u. , 4 Dougl. 11, (Chit. j. 

428). And in M'Dowall r. Lyster, 2 M. & W. 
26, an inspection was granted by a judge at 
chambers, on an affidavit that the instrument 
was a forgery. 

(£•) Hildyard v. Smith, l Bing. 461 ; 8 Moore, 

686, (Chit. j. 1202); Tidd, 9th edit. 691, 592. 


In Ireland, however, the practice is otherwise; 
Richey r. Ellis, 1 Alcock & Napier, 111. 

(h) Threlfall t>. Webster, 1 Bing. 161; 7 
Moore, 559, (Chit. j. 1174); Tidd, 9th edit. 
591 . 

(i) Tomlins r. Lawrence, 6 Bing. 876; 4 
Moore & P. 54, S. C. 

( k ) Id. ibid. 

(/) Steel v. Bradfield, 4 Taunt. 227, (Cbit. j. 
856); 2 Bla. Rep. 958. 


(1) The rule is otherwise in Ireland. Thus, where the defendant alleges that certain bills 
on which he is sued are forgeries, the court will order the plaintiff *s attorney to exhibit the® to 
the defendant for inspection. Smith v. McGorega), 2 Irish Law Rep. 272. f 
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If ibe holder of a bill bring separate actions against the acceptor, the n. Of 
drawer, and indorsers, at the same time, the court will stay the proceedings 
in the action against the drawer, or any one of the Endorsers, upon paymeut mgs on 
of the amount of the bill and the costs of that particular aclion{m)\ for a Paymentof 
drawer or indorser is not in any case, whether before or after verdict or 
judgment, liable to pay the costs of proceedings against other parties(n). Co#tf0 f 
But, before the late rule of court T. T. 1 Viet. 1833, in an action against w bat Ac- 
the acceptor , who is primarily liable, and the original defaulter, if he, before tiont matt 
judgment against him, applied to the court or a judge for a favour, i. e. to ** 
stay the proceedings on payment of debt and costs, thereby admitting his li- Ral« T. T 
ability, it was considered but just that he should also pay the costs of any 
other actions depending on the same bill against the drawer or indorsers, and 
therefore in general the court would not stay the proceedings in such action 
unless upon the terms of paying the costs of all the actions(o). Now, how- 
ever, by that rule, applicable to all the courts, it is ordered, that in future in 
any action against an acceptor of a bill of exchange, or the maker of a prom- 
issory note, the defendant shall be at liberty to stay proceedings on payment 
of debt and costs in that action only. And formerly, after judgment against 
an acceptor, either by default or after verdict, he was liable ouly to pay the 
costs of the particular action against himself, and was not liable in any way 
to pay the costs of any other party, unless upon an express agreement to 
pay them(p). And after such judgment against the acceptor, he might ob- 
tain a stay of further proceedings, on payment of the bill, interest, and costs 
of the action against himself(q ); and if he neglected to do so, each party 
who had been sued was liable only to pay the costs of the particular action 
against himself, and the plaintiff could not tax or obtain or issue execution 
against one defendant for the costs of another(r); and an indorser , who had 
been obliged to pay costs, could not recover the same from the acceptor, 
unless he had expressly, engaged on adequate consideration to pay them(s). 

In general, therefore, before the new rule, when several actions were de- 
pending on the same bill, and there was no defence, the most economical 
course for an acceptor was to suffer judgment by default; in which case it 
was clear that he could only be charged with die costs of the particular 
action against himself(/). 

There were some cases, however, where the court would, before judg- 
ment, stay proceedings even against the acceptor, on payment of the debt 
and costs of one action. Thus, where in an action against the acceptor of a 
bill, an attachment had been obtained against the sheriff for not bringing in 
the body, the sherifF might be relieved on payment of the costs of tint ac- 
tion o nly(u); and, under circumstances, the acceptor would not be liable for 
more than the costs of the action against him — as where after the .acceptor 
had offered to pay the debt and costs of the action against himself, the plain- 
tiff, who was an attorney and the indorsee of the bill, brought another action 


(m) Smith r. Woodcock , 4 T. R. 691, (Cb. 
j 494); Windham r. W ither, 1 Str. 515 ; 
Golding v. Grace , 2 Bla Rep. 74 9; T idd, 9th 
edit. 541; 8appiement r 1830, 107. 

(n) Id. ibid.; Dawson r. Morgan, 9 Bar. & 
Cres. 618, (ChiL j 1440); Roach r. Thomp- 
son, 4 Car. & P. 194; M. Sc M. 487, (Chit j. 
1486). 

(o) See cases in note (m), but see post, 587 , 
note (x). 

( p) Dawson v. Morgan, 9 Bar. & Cres. 618, 
(Chit. j. 1440); Roach v. Thompson, 4 Car. 

Si P 194; M. & M. 487, (Chit j. I486). Sed 


quare, if not liable at suit of drawer for costs of 
at lion a 2 nin«*t the latter; Stoviu v. Tnv Mr. 1 N. 
Sz M. 250, 251; post, Cb. VI. Sum recott/a - 
6/e. 

(q) 1 Str. 515. 

(r) Id ibid.; Tidd, Pth edit. 541. 

(s) Dawaorj r Mor^n, 9 Bur. Sc Cres. 618, 
(Chit. j. 14 40); supra, note (p). Queers, 
whether drawer could recover such costs; Sto- 
vin v. Taylor , 1 S. Si M. 250, 2 51. 

(t) The Ring r. Sheriffs of London, 2 B. & 
Aid. 192, (Chit. j. 1040). 

(u) Id. ibid. 
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Cost of 
what Ac- 
tions must 
be paid. 


m. of 

Judgment 
by Default, 
&c. 


against the drawer, who was his own client, the court stayed the proceed- 
ings upon # payment of the debt and costs of one action only(ar). So where 
separate actions were brought against several persons for the samt debt, who 
(if at all) were jointly liable, the defendant in one action having paid the debt 
and costs in that action, the court stayed the proceedings in the others with- 
out costs(i/). And in an action against the acceptor of a bill of exchange, 
the sheriff was entitled to stay proceedings commenced against himself, upon 
payment of the debt and costs in that action only(z). 

Where proceedings were commenced on a bill of exchange against the 
drawer, and also against the defendant as acceptor, and the former paid the 
bill and costs, and it was delivered up to him, and notice was given to the 
defendant that proceedings against him were abandoned, but his costs were 
not paid, and he, disputing his liability as acceptor, on the ground of forgery, 
ruled the plaintiff to declare, who then applied to a judge to slay proceed- 
ings, and obtained an order for that purpose; it was held, on motion to set 
aside the order, that the plaintiff was bound either to pay the defendant his 
costs or to proceed, the defendant having no other means of being indemni- 
fied for his costs (a). 

It is said to have been decided, that if the bill or note were obtained by 
plaintiff from defendant without consideration, the court will, on an affidavit 
of that fact, which the plaintiff does not contradict , stay the proceedings; 
though not so if the plaintiff make a contradictory affidavit(fc). But the 
court will not stay proceedings on the ground that the money when recover- 
ed will be held by the plaintiff in trust for the defendant(c). And it has 
been held no ground for staying the trial of an action on a promissory note 
given for the amount of a penalty levied under the revenue, laws, that the 
party on whose evidence the conviction proceeded has been indicted for 
perjury, and a true bill found(d). 


III. Of Judgment by Default, &c. 


When the defendant has no defence, either on the merits or on the 
pleadings, and is not able to pay the debt and costs in the first instance, he 
usually obtains time by pleading, or suffers judgment to goby default, where- 
upon the plaintiff must, in an action of assumpsit, before he will be entitled to 
final judgment and execution, ascertain the amount of the debt, which is done 
either by referring it to the master to compute the principal, interest, and costs 
(1), or by suing out a writ of inquiry (e). By suffering judgment by default, the 


(x) Hodson v. Gunn, 2 Dow. & Ry. 57, 
(Chit j. 1156). 

(y) Came and others r. Legh, 6 Bar. & 
Cres. 124; 9 Dow. & Ry. 126, S. C. 

(x) Ball v. Blackwood, 6 Dow). 589; Rex 
t;. Sheriffs of London, in the cause of Hollier 
*. Clark, 2 Bar. & Aid. 192. 

(а) Lewis v . Dalrymple, 3 Dowl. P. C. 
4S3. 

(б) Turner v. Taylor, Tidd, 9th edit. 530, 
ud qucere. 

( c ) Barlow®. Leeds, 4 Adol. & El. 66; 5 
Nev. & Man. 426; 1 Har. & W. 479, S. C. 
There, A. gave a promissory note to B. & C. 


jointly, for money lent to him, one half by 
each. B. died, and A. took out administration 
with the will annexed to her effects. C. sued 
him on the note. C. was a legatee, and was 
charged by A. with having goods of the testa- 
trix’s in her hands. On motion to stay pro- 
ceedings in the action, upon A. paying half tha 
the principal and interest of the note. into court, 
and giving C. a discharge for the residue: held, 
that the case was not one in which the coort. 
by virtue of its equitable jurisdiction, could in- 
terfere. 

(d) Aysheford v. Charlott, 4 Dough 210. 

(«) Queere, whether after the lapse of a 


(1) This is the settled practice in the courts of the United States in all cases where the son 
if certain, or may be made certain by computation. Renner v. Marshall, 1 Wheat, 215. 
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defendant •» precluded from making any objection to the validity of the in- in. Of 
strument(/), and from availing himself of its loss as a ground of defence (g). 

&c. 

Formerly, a writ of inquiry was the only legal mode of ascertaining what Rulel0 
was due in the case of a judgment by default in an action an a bill or note; compute 
but it has long been the practice of the courts of King’s Bench and Common 
Pleas, for the plaintiff, instead of executing a writ of inquiry, to apply to 
the court in term time, or to a judge in vacation, on an affidavit of the nature 
of the action, for a rule or summons to shew cause why it should not be re- 
ferred to the master or prothonotary to see what is due for principal and in- 
terest,* and why final judgment should not be signed for that sum, without 
executing a writ of inquiry, upon which the court or judge will make the rule 
absolute, or grant an order, on an affidavit of service, unless good cause be 
shewn to the contrary (A). And although formerly the Court of Exchequer 
did not adopt this practice(t), yet now it is otherwise- k). It seems also to 
be the practice, since the 3 & 4 Will. 4, c. 42, s. 28, empowering juries to 
allow interest, to refer it to the master to compute principal and interest on a 
banker's chtck(l). 

In the King’s Bench, where interlocutory judgment was signed, and the After 
plaintiff died on a subsequent day in the term, the court granted a rule to 
compute principal and interest on the bill on which the action was brought(m). 

If the bill or note upon which the action is brought be lost or destroyed, 
the court will, nevertheless, refer it to the master, to see what is due for De*tr!^- 
principal and interest upon the bill or note, upon producing a copy of the in- tionof 
strument verified by afiidavit(n ) ; though in one case the court also required 
the plaintiff to give an indemnity to the satisfaction of the master against any 
possible claim on the lost bill (o). Where the production of the bill before 
the master has been rendered impossible by a fraud on the part of the de- 
fendant, the court will not entertain a preliminary motion to dispense with its 
production, but the plaintiff should first submit to the master such evidence 
as he may be prepared with, and then, if dissatisfied with the master’s deci- 
sion, apply to this court p). 


This practice, however , is confined to cases where the declaration states When not 
r allowed. 

year from the time of signing interlocutory (k) Higgs r. Stewart, 4 Price, 134; so# 
judgment, the debt having been paid, the plain- Tidd, 9th edit. 571. 

tiff can iaaue a scire facias for the purpose of (l) Benthim v. Lord Chejtcrficld, 5 Scott, 
getting hit costa; Bonn r. Greatwood, 6 Scott, 417. 

391. (m) Berger r. Green, 1 Maulo & S. 229. 

(/) Shepherd v. Charter, 4 T. R. 275, (n) Brown r. Messitor, 3 Manle & S. 281, 

( Chit j, 480). (Chit. j. 915) ; and see 2 C hit. Rep. 233 a; 

(g) Brown v . Messiter , 3 Mmole & S. 281, Alien v. Miller, 1 Dowl. P. C. 420; Clarke r. 

(Chit j. 9 15). Q-uince, 3 Dowl. P. C. 26. 

(h) Shepherd v Charter , 4 T, R. 276, (o) Peto r. Champion, K. B. 30th June, 

(Chit j. 430); Raableigh v. Salmon, 1 Hen. 1880. 

Bin. 252 , (Cbitj. 457); Andrews v. Blake, i (p) Landers v. Lee, 6 Scott, 732; 7 Dowl. 

Hon. 529; Longman v. Fean, 1 Hen. Bla. 641, P. C. 97, S. C. ; nom. Sanderson v. Lae. In 
(Chit. j. 475). la Chilton v . Harbora, 1 the case of a writ of inquiry the bill moat be 
Anetr. 249, it is said, that the first case where produced , though it need not be proved , the 
the coart granted this rale was that of Rash* defendant's liability being admitted by softer* 
leigb v. Salmon, 29 Geo. 8, l Hen. Bla. 252; ing judgment by default; and its production is 
Tboflosson v. Fleleher , Doogl. 815, 816. only necessary to see whether any part has 

(i) Chilton v. Hmrbom, I A nstr. 249 ; and been paid; Greene r. Heame, 3 T. R. 301; 
see Eyre v. The Bank of England, l Bligh’s and see Bevis r. LindaoJl, 2 Sir. 1149; post. 

Rap. 582 . 501, note (6). 
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At what 
time may 
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for. 


the bill or note, and does not apply to cases where the instrument is not spe- 
cially declared upon(y). And it is still necessary to *sue out a writ of inqui- 
ry when the bill is payable in foreign money, the value of which, it is said, 
can only be properly ascertained by a jury (r) (1). So if the court be satis- 
fied by the defendant, upon affidavit, that there is a fair question for a jury 
as to the amount really due, they will leave the plaintiff to his writ of inqui- 
ry, and will not send the matter to the master by the usual rule to com- 
pute^). Nor will the court direct the master to allow re-exchange in an 
action upon a bill drawn in Scotland upon and accepted by the defendant in 
England(f). The court also refused a reference to the master in an action 
of debt on a judgment recovered on a bill of exchange(ti) . Where, how- 
ever, there was a demurrer to one count on a bill of exchange and judgment 
for the plaintiff, and a plea to other counts on which issue was joined, the Court 
of King’s Bench referred it to the master to see what was due to the plaintiff 
on the former(ar). But in such case a nolle prosequi must be entered as to 
the other counts, which may be done any time before final judgment(y), 
And if after the delivery of a declaration for goods sold, and on a promissory 
note, the defendant pay the plaintiff 150i. u on account of the cause,” leav- 
ing a balance due less than the amount of the note, the plaintiff cannot have 
a rule to compute principal and interest on the note, without the count for 
goods sold being first struck out of the declaration; and having received the 
damages on that count, he is not at liberty to enter a nolle prosequi thereto 
without the defendant’s consent(z). 


The plaintiff may, in the King’s Bench, obtain a rule for referring a bill 
of exchange to the master on a proper affidavit (a), on the day on which in- 
terlocutory judgement was signed for want of a plea (6), or for not produc- 
ing the record(c). But where it is signed upon demurrer, as a day is given 
to the parties upon the record, it might be thought incongruous to deprive 
either of them of the whole of the day, after he is opce possessed of it; and 
it has therefore been the practice not to move for such rule until the follow- 
ing day(d). It is also necessary, in that court, that interlocutory judgment 
be signed, before there can be a reference to the master; whether it be a 


( q ) Osborn v Noad, S T. .R 648 

(r) Messing v. Lord Massarene, 4 T. R. 498; 
Maunsel v. Lord Massarene, 5 T. R. 87, (Chit, 
j. 499); Nelson r. Sheridan, 8 T. R. 895; Cro. 
Eliz. 536; Cro. Jhc. 617. 

(*) Jardine t». Williams, 7 Law J. 31, K. 
B. M. T. 1828. 

(/) Napier t\ Schneider, 12 East, 420, (Chit, 
j. 790); Goldsmith v. Taite, 2 Bos. & Pul. 55, 
(Chit. j. 616). 

(u) Nelson r. Sheridan, 8 T. R. 395. 

(x) Dupcroy v. Johnson, 7 T. R. 473, (Chit, 
j 695). 

(y) Heald v. Johnson, 2 Smith’s Rep. 46, 


47, (Chit j. 704); 1 Str. 532; Tidd, 9th edit 
671. 

(r) Jones v. Shiel, 3 Mee. & W. 433; 6 
Dowl. 679, S. C 

(a) See M’Clel. 366, as to the requisites of 
the affidavit. 

( b ) Pocock r. Carpenter, 3 Maule & S. 109, 
(Chit. j. 912). 

(c) Russen r. Havward, 5 B. & Al. 752; 
1 D. & R. 444, (Chit. j. 1138). 

(d) Pocock r. Carpenter, 3 Maule & S. 109; 
Gordon v. Corbett, 3 Smith’s Rep. 179; Tidd, 
9th edit 572. 


(1) If there be no averment of the value of the foreign money in a bill, the defect is cured by 
a verdict. Brown v. Barry, 3 DaJI. Rep. 365. 

Where there were several counts, one on a promissory note, and others for money lent, money 
had and received, and insimul computussent , and judgment was taken generally, with a rule 
that the clerk assess the damages, without entering a nolle prosequi on the money counts, judg- 
was reversed. Burr v. Waterman, Court of Errors, 2 Cowen, 86 in note. 

And where tho general money counts are joined with one on a promissory note, the defendant 
cannot cou'pel the plaintiff to enter a nolle prosequi on the money counts, and assess the dam- 
ages through the clerk, on the promissory note. Beard v. Van Wickle, 3 Cowen, 835. 
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judgment for want of a plea, or on demurrer (e), or for not producing the re- III. Of 
cord(/). 

fault, &c. 

In the King’s Bench the rule nisi and rule absolute must both be served of 
on the defendant before final judgment is signed (g)\ but in that court there jui* 
need not be any notice of taxing; if the defendant wish it, he must at his peril 
take care to get a rule to be present(A); but in the Common Pleas notice 
must be given to the defendant of the prothonotary’s appointment to com- 
pute principal and interest on the bill, in * order that the defendant may have [ *590] 
an opportunity of bringing forward any facts which may have occurred to re- 
duce the sum which the plaintiff seeks to recover(i). It has also been de- 
cided in K. B. that the rule nisi must be served on all the defendants (fc); 
but in the Exchequer it has been held otherwise, and that after judgment by 
default in an action against several joint makers of a promissory note, ser- 
vice of the rule nisi on one or more of the defendants will be good service 
onall(i). Service of a. copy of the rule will in any of the courts be suffi- 
cient without shewing the original(m). And where in the case of two de- 
fendants a copy of the rule was served on one of the defendants, and the rule 
itself on the other, and the latter afterwards returned the rule to the plaintiffs 
attorney, saying that he should take no steps iu the matter, the court made 
the rule absolute(w). Service of the rule on the mother of the defendant at 
his residence(o), or leaving it at a house where the defendant’s family is still 
living, though he himself is gone away(p), or leaving it at the defendant’s 
chambers, if a person there send it to him ( 7 ) , is sufficient. And where an 
attorney has been served with process at chambers, from which he after- 
wards removes to an unknown residence, a rule to compute may be served 
by leaving a copy at those chambers, (they being his last known place of 
abode), and sticking up another in the King’s Bench office(r). But service 
of the rule on the defendant’s landlady(s), or leaving it at the defendant’s 
apartments, no person being there at the time, though the defendant then re- 
sided there(/), has been held insufficient. Nor will service on the daj on 
which cause is to be shewn be sufficient, although ten days elapse since the 
service(u). And it is necessary that the affidavit of service be entitled with 
the Christian name of the plaintiff as well as of the defendant^). On mov- 
ing for the rule nisi, or after the same has been made absolute, the court 
will make no order that a particular service of the rule shall bo deemed good 
sendee (y) (I). 


(e) Barton r. Stanley, M. T. 57 G’eo. 3, cit- 
ed 6 MauJe & S. 382. 

(/) Moses v. Compton , 6 Maute & S. 381. 
(g) The Bank of England v. Atkina, 1 Chit. 
Rep. 406, 468, (Chit. j. 1064). 

(A) Sellers r. Taffcon, IJil. 1813; Farmer r. 
Wood , Caster Term, 1 816, MS. of Mr. Ee 
Blanc; Tidd, 9th edit. 572; 1 Chit. Hep. 467, 
469, 693. 

(i) Branning v. Patterson , 4 Tannt. 487; 
Tidd, 9th edit. 57 2. 

(k) Flindt v. Bignell 1 Chit. Rep 466, note; 
Tidd , 9th edit. 57 2 . 

(/) Figgina r. Ward, 2 Dowl. P. C 364; 
Carter p. Southall, 3 M. & W. 128. 

(m) Flindt r. Bignell and another, M. T. 
18J5, Nor. 21, K. B. I Chit. Rep. 466, note; 
Belair* v. Poultney. F. T 1917, May 12, id. 
ihid.; 6 Mau/e & S. 230, S. C. ; and see new 


mle in all the courts, If. T. 2 Will. 4, a. 61; 
Holmes r. Senior, 4 M. & P. 829; 7 Bing, 162, 
S. C. 

(n) Grant r. Stoneham, 2 Dopl. 126, C. P. 

(o) Warren v. Smith, 2 Dow!. P. C. 216, 
Fxch. 

( p) Payett. r. Hill, 2 Dowl. P. C. 688. 

(y) Carew r. Winslow, 6 Dow!. P. C. 543. 
(r) Sealey r. Robertson, 2 Dowl. P. C. 668. 
($) Gardner v. Green, 8 Dowl. P. C. 343. 
K. B. 

(/) Chaffers r. Glover, 5 Dowl 81, Exch. 

(u) Farrell r. Pale, 2 Dowl. P. C. 15, Exch. 
The service was at York, and the coart enlarg- 
ed the rule for a week to enable the plaintiff to 
make a fresh service. 

(s) Anderson r. Baker, 3 Dowl. 107, f. P. 
(y) Palmer v. Jervis, M.T. 1939, Bail Court, 
cor. I sit thdato, J. 3 Jurist, 1077. 


(1) See post, 822 (52). 

84 
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IV. Of Ex- 
ecution un- 
der a Fieri 
Facial. 


Though the rule nisi calls, upon the defendant to shew cause why the mat- 
ter should not be referred to the master, yet it has been held in the Common 
Pleas that no irregularity previous to the judgment can be shewn as cause 
against the reference(r). And the same practice prevails in the King’s 
Bench; and where the defendant’s counsel opposed a rule mat for referring 
to the master, on an affidavit shewing that the judgment was irregular, it hav- 
ing been signed without a plea having been demanded, the court determined 
that this was no ground for opposing the motion, and that a cross motion to 
set aside the judgment must be made, which was accordingly done, and the 
rule for referring to the master was enlarged, till the motion of the defendant 
had been discussed and determined (a). 

*When the plaintiff proceeds to ascertain the damages by executing a 
writ of inquiry, he need not adduce any evidence, but should produce the 
bill, which it will not be necessary to prove(6); for where the action is found- 
ed on the instrument itself, letting judgment go by default is an admission ol 
the cause of action, and of the defendant’s liability to the amount of the bill(c); 
and all the plaintiff has to prove, or the defendant is permitted to controvert, 
is the amount of the damages; and the only reason why the production of 
the bill is required, is, that it may be seen whether or not any part of it has 
been paid(d); for the same reason the defendant will not be suffered to give 
in evidence any matter in defeasance of the action(e)(l). It seems the 
plaintiff is entitled to nominal damages though he do not produce the bill(/). 


IV. Or Execution under a Fieri Facias. 

Before the late important act of 1 & 2 Viet. c. 110, bills of exchange, 


( z ) Pell v. Brown, 1 Boa. & Pul. 869; 2 
Chit. Rep. 119; Tidd, 672, 573. 

(а) Marshall r. Van Qmeran, K B. Trin. 
T. 1818, MS.; Kelly r. Villebois, Bail Court, 
M. T. 1839, cor. Littledale, J. 3 Jurist, 1172. 

(б) Greene v. Hearne, 3T. R. 301, (Chit. j. 
466); Bull. N. P.278; Thellusson r. Fletcher, 
Doug. 316, n.2; Golding v . Grace, 2 Bla. Rep. 
749. 

Bevid v. Lindaell, 2 Stra. 1149, (Chit. j. 
291). On executing a writ of inquiry in an 
action on a note, the plaintiff did not produce 
the subscribing witness, but offered other evi- 
dence that it was the defendant’s hand, and the 
court held that sufficient. For the note being 
set ont in the declaration is admitted, and the 
ouly use of producing it is to see whether any 
payment is indorsed upon it. 

Greene v. Hearne, 3 T. R. 801, (Chit, j 
456). Upon n rule nisi to set aside an inqui- 
sition against the acceptor of a bill of exchange, 
it was urged that the bill, though produced be- 
fore the jury, was not proved , but the court 
held, that by suffering judgment, the defendant 
admitted the acceptance of the bill, and was 


liable to its amount ; and Buffer, J. said the on- 
ly reason of producing the biff is to see whether 
any part of it is paid. 

Mills v. Lyne, B. R. Hil. 26 Geo. 8, Bayl. 
5th edit. 497, (Chit. j. 431). On a writ of in- 
quiry in an action upon a note, the sheriff di- 
rected the jury to give nominal damages only, 
because the plaintiff* could not prove the note. 
Lawrence insisted that the plaintiff was bound 
to f produce the note (because a receipt of part 
might have been indorsed thereon), and to 
prove the defendant’s signature; but per Boi- 
ler, J. “ If you had paid part, you might have 
pleaded it, but you have let judgment go for the 
whole,” and the court set aside the inquisition. 

(c) Anon. 3 Wils. 165; Snowden r. Thom- 
as, 1 Bla Rep. 248: 2 Bio. Rep. 748; Shep- 
herd v. Charter, 4 T. R. 275, (Chit, j 480). 

(d) Per Buffer, J. in Greene v. Hearne, 3 
T. R. 301, (Chit. j. 456); supra , note ( b ). 

(e) Enst India Company r. Glover, 1 Sfr. 
612; Shepherd r. Charter, 4 T. R. 275, (Chit 
j. 4S0). 

(/) Marshall r. Griffin, Ryan & Moody, 41, 
(Chit. j. 1206). Where there were four counts 


(1) But the note should conform to the allegations of the declaration, otherwise it is not evi- 
dence on a writ of inquiry. Therefore, where the declaration did not allege when the note waa 
payable, and the note produced was payable at 60 days, the variance was held fatal; for a note, 
in which no time of payment is mentioned, is payable on demand. Sbeeley v. Mandeville, 7 
Cranch Rep. 208. 
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promissory notes, bank notes, bankers’ cash notes, and checks on bankers, IV. OfEx- 
could not be taken in execution under a writ of fieri facias(g ); but by that 
statute, these, among other things, are expressly made liable to seizure. F^cia*. ,8n 

The twelfth section of the 1 & 2 Viet. c. 1 10, enacts, tc That by virtue 
of any writ of fieri facias to be sued out of any superior or inferior court 
after the time appointed for the commencement of this act or any precept in ney, Bank 
pursuance thereof, the sheriff or other officer having the execution thereof 
may and shall seize and take any money or bank notes (whether of the gover- Bills of *Ex- 
nor and company of the Bank of England, or of any other bank or bankers), change, 
and any checks, bills of exchange, promissory notes , bonds, specialties , or oth- ^ 
er securities for money , belonging to the person against whose effects such c u 0 ’ 
writ of fieri facias shall *be sued out, and may and shall pay or deliver to 12. 
the party suing out 9uch execution any money or bank notes which shall be [* 592 ] 
so seized, or a sufficient part thereof; and may and shall hold any such 10 W 
checks, bills of exchange, promissory notes, bonds, specialties, or other se- Bank* ° f 
curities for money, as a security or securities for the amount by such writ of Notes to 
6eri facias directed to be levied, or so much thereof as shall not have been 
otherwise levied and raised; and may sue in the name of such sheriff or oth- ^ 
er officer for the recovery of the sum or sums secured thereby, if and when for amount 
the time of payment thereof shall have arrived; and that the payment to 
such sheriff or other officer by the party liable on any such check, bill of ex- Change 
change, promissory note, bond, specialty, or other security, with or without and other 
suit, or the recovery and levying execution against the parly so liable, shall Sec«mtiea. 
discharge him to the extent of such payment, or of such recovery and levy 
in execution, as the case may be, from bis liability on any such check, bill 
of exchange, promissory note, bond, specialty, or other security; and such 
sheriff or other officer may and shall pay over to the party suing out such 
writ the money so to he recovered, or such part thereof as shall be sufficient 
to discharge the amount by such writ directed to be levied: and if, after 
satisfaction of the amount so to be levied, together with sheriff’s poundage 
and expenses, any surplus shall remain in the hands of such sheriff or other 
officer, the same shall be paid to the parly against whom such writ shall be 
issued; provided that no such sheriff or other officer shall be bound to sue 
any party liable upon any such check, bill of exchange, promissory note, „j t y fo*™* 
bond, specialty, or other security, unless the party suing out such execution Sheriff, 
shall enter into a bond with two sufficient sureties, for indemnifying him from 
all costs and expenses to he incurred in the prosecution of such action, or to 
which he may become liable in consequence thereof, the expence of such 
bond to be deducted out of any money to he recovered in such action.” It 
has been observed, that this section applies only to money in the hands of 
the debtor, and not where the money is in the bands of a third party as trus- 
tee for the debtor (A). 


on bills of exchange, and a demurrer as to the 
first and second counts, and joinder and general 
issue as to the rest of the declaration, and a 
ttnire as well to try as to assess contingent 
damages, &c. awarded, and upon the trial two 
bills only were produced; it was held the plain- 
tiff was entitled to n verdict for the amount of 
the bills proved on the counts to which the de- 
fendant had pleaded, and for damages on those 


demurred to; the defendant having admitted, 
by the demurrer, the existence of the bills de- 
clared on, and put himself to the judgment of 
the court as to his legal liability on them. 

(g) See Tidd, 9tn edit. 1003; ArchboUTa 
Pmc. by T. Chilly, 7th edit 425. 

(M Per Parke, B. in Robinson r. Peace, 7 
Dough P. C. 03, 94. 
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I. Or THE DIFFERENT KlNDS OF 

Defences 593 

Defences founded on apparent Defect * 
in Declaration ib . 

on extrinsic Defect t and Va- 
riances 

on Defect in Right of Action. 

II. Of the Pleas 595 

New Rules affecting ib. 

Form of Plea of Payment of Money 

into Court 597 

JSTon Assumpsit 698 

Nil Debet 599 

Non Acceptance , $c. ib. 

Of several Pleas 600 

Of Duplicity 601 


Of Sham aad Frivolous Pleas 601 

Want of Consideration 602 

Failure of Consideration 605 

Accord and Satisfaction ib. 

Set-off 606 

Composition ib. 

Statute of Limitations 608 

Bankruptcy and Insolvency 619 

111. Or the Replication ib . 

To plea of Want of Consideration ib. 
When de Injuria proper 620 

To Plea of Accord and Satitfactiot 621 
To Plea of Release ib- 

To Plea of Set-off ib • 

In Trover 622 

Similiter ib, 


I. Of the different Kinds of Defences. 

The defences of which a defendant may avail simself in an action on a bill 
or note, &c. are founded either upon a mis-statement in the declaration of 
the cause of action; or on some defect in the right of action itself 

Those of the first description are also of two kinds, viz. such defects as 
are apparent on the face of the declaration itself, and which are to be taken 
advantage of by general demurrer , or motion in arrest of judgment, or writ 
of error, where there has been a substantial defect in the declaration; and 
by special demurrer when the objection is of a mere technical and formal na- 
ture; or such defects as are not apparent on the mere perusal of the declara- 
tion, but consist of a mis-description or mistake in stating the cause of ac- 
tion, and which are to be taken advantage of on the trial as a variance and 
ground of non-suit under the plea of non-acceptance, &c. 

Defences arising from a defect io the right of action itself are very vari- 
ous, and consist of the absence of some ingredient essential to its perfection; 
as 1st, The incapacity of the defendant to contract, or that all the defend- 
ants are not legally liable; 2dJy, The want of a proper stamp ; 3dly, an al- 
teration in the bill or note; 4thly, A defect in the bill or note, as being pay- 
able on a contingency , &c. or not founded on an adequate or legal consider- 
ation; 5thly, A defect in the plaintiff' ’s title to the bill; 6thly, A want of 
due presentment or notice of non-acceptance or non-payment; 7tbly, That 
time was given to the maker of the note, or acceptor of the bill, and the de- 
fendant thereby discharged; Stilly , That the defendant was released from li- 
ability; 9thly, A release by a composition deed; lOthly, That defendant 
has been discharged by his bankruptcy and certificate , or by his discharge 
under an insolvent act; llthly, By the statute of Limitations, or J2thly, 
that he has a set-off equal of itself, or equal with money paid into court to the 
plaintiff’s demand. 

Formerly, defences arising from a defect in the right of action itself were 
brought forward either, in the shape of a special plea, or were # given in evi- 
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CHAP. IV.] 

deuce under the general issue of non-assumpsit; but, as \vc shall presently I. Of the 
see, the plea of non-assumpsit is now abolished in actions on bills and notes, 
and each defence must be specially pleaded. They consist either in a de- Defeat*, 
nial that the plaintiff ever had cause of action, or, admitting that he once had, 
in an assertion, that it is either suspended or extinguished; and a plea to an 
extent in aid, stating, that the defendant had accepted a bill drawn upon him 
by the original debtor, and which did not become due till the day after the 
inquisition was taken, is good, although the defendant had refused payment, 
and the original debtor to the crown had been obliged to take it up(o). 

Those of the first description arc also divisible into two heads, namely, 
those defences which deny that the instrument declared on was made, indors- 
ed, or accented, or that the defendant was party to it; and those which 
admit such facts, but allege that the contract, supposed to have been raised 
by them, was void or voidable, on account of the incapacity of the defend- 
ant to contract, as in the case of infancy or coverture, or on account of the 
w ant of consideration , or the' illegality of it, or ol the plaintifl having receiv- 
ed it under circumstances, that, in justice, ought to preclude him from re- 
covering, or on the ground of an improper presentment for acceptance or 
payment, or neglect to give notice of the dishonour of the bill, or some 
laches of the holder or the person from whom he attempts to derive an inte- 
rest in the instrument; or, admitting there once existed a valid contract, in- 
sist that it was performed by payment or otherwise: or, if unperformed, that 
there was some legal excuse for the non-performance of it, as a release or 
parol discharge before breach; b). But we have seen that a mere parol 
agreement to renew(c)(l), or a verbal engagement that the bill should be 
payable only in case a particular fund should be productive(d)(2), will be 
no defence. 

Defences of the second description; namely, those which admit that the 
plaintiff once had cause of action, but insist that it no longer exists, are either 
such as allege that the plaintiff is under an existing disability to sue, by his 
being an outlaw, alien enemy, bankrupt, &c.; or that the defendant has 
been discharged from liability to be sued, either by his being an insolvent 
debtor (e), bankrupt, &c .(/,); or that the action is discharged by an accord 


(fl) The King r. Dawson, Wighlw. 32, 
(Chit j. 799). 

( b ) Ante , 309 to 314. 

(c) Hoare r. Graham, 3 Cnmpb. 67, (Chit, 
j 838); ante , 142, note (<)• 

( d ) Campbell v. Hodgson, Gow’s Rep. 74, 
(Chitj. 1063). 


(c) Andrew r. Pledger, Moo. & M. 608 
See last Insolvent Act, 7 Geo. 4, c. 67, s. 40, 
46; Chilly's Col. Stat tit. Insolvent Debtors, 
699; and see cases on Insolvent Act, post, Ch. 
VIII. Part II. 

(/) Post, Ch VIII. 


(1) A promise to extend the time of payment of a note made subsequent to its creation, may 
be set up by way of defence; but not unless founded upon a good ond sufficient consideration. 
The promise of a muker to pay pirt of a note when due, and payment in pursuance thereof, is 
not such sufficient consideration. Miller v. Holbrook, 6 Wend. Rep. 317. 

(2) Parol evidence is admissible in a suit by the indorsee ogniost the indorser of a note indors- 
ed in blank, to show that at the time of the indorsement, the indorsee received the note under an 
agreement that he would not have recourse upon it against the indorser. Hill v. Ely, 5 Serg. Si 
Rawle. 863. It seems to be well settled, that in an action on a promissory note, parol evidence 
may be given to the maker, under the general issue, of a partial or total failure of consideration, 
to mitigate the damages or defeat the recovery; as fraud or a breach of warranty in respect to 
the consideration. Hills r. Bannister, 8 Cowen, 31. 

And so, as between the original parties, parol evidence may always be given of the true con- 
sideration of a note or bill of exchange. And the rules of evidence are the same in the courts of 
common law as in equity, except in some particular cases, whero parol evidence is let in merely 
with a view of affording a court of equity the means of exercising its peculiar jurisdiction. 
Hampton Blakely, 3 M’Cord, 469. tSce M’Creary r. Jaggeis, Id. 473, note(o). Lawrence 
v. Stonington Bank, 6 Conn. Rep. 521. 
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Several 
Pleas ix* 
allowed. 


Payment. 


Accord 
and Satis> 
faction — 
Release. 

Liability ol 

third 

Party. 


and satisfaction 'g), arbitrament, release(A), composition deed v t), former re- 
covery for the same cause, after the bill sued upon became due'^fc) , tender(J), 
set-off (tit), or the Statute of Limitations(»)(l). 


II. Of the Pleas. 

With respect to the mode in which these several defences must now be 
taken advantage of, tbe rule of court, H. T. 4 Will. 4, 1834, *r. 2, applica- 
ble to all the courts (o), after reciting (s. 5, General Rules and Regulations ,) 
that by the mode of pleading thereinafter prescribed, the several disputed 
facts material to the merits of the case will, before the trial, be brought to 
the notice of the respective parties more distinctly than heretofore, and that 
by the act of 3 & 4 Will. 4, c. 42, s. 23, the powers of amendment at the 
trial, in cases of variance in particulars not material to the merits of the case, 
are greatly enlarged (p), orders, that several pleas shall not be allowed, un- 
less a distinct ground of answer or defence is intended to be established in 
respect of each; and therefore pleas founded on one and the same principal 
matter, but varied in statement, description, or circumstances only, are nbt 
to be allowed: ex . gr. pleas of solvit ad diem, and of solvit post diem , are 
both pleas of payment, varied in the circumstance of time only, and are not 
to be allowed; but pleas of payment, and of accord and satisfaction, or of 
release, are distinct, and are to be allowed. 


Pleas of an agreement to accept the security of A. B., in discharge of the 


(g) See post, 605, what is not a satisfaction, 
Norris v . Aylett, 2 Cttmpb. 329, 330, (Chit. j. 
781). 

(A) See ante , 416, and post , 607. 

(t) Post , 606. 

( k ) Vere v. Carden, 6 Bing. 413, (Chit. j. 
1244); Lamb r. Pratt, 1 Dowl. & Ry. 577. 

(/) Ante , 522, note (7): what a sufficient 
tender, Bevans v. Rees, 3 Jurist, 608. 

(m) When not, Rogerson r. Ladbrooke, 1 
Bing. 93; 7 Moore, 412; 1 Law J. 6, S. C.; 
and see Buchannan t». Findlay. 9 Bar, & Cres 
738; 4 Man. Ry. 693, (Chit. j. 1441); and 
Thorpe v. Thorpe, 3 B. & Ad. 580, ante, 1 98, 
211, as to right of set-off in rase of bills re- 
mitted for a particular purpose. See also post , 
606. 


( n ) See post, 608; Chievly r. Bond, 4 Mod 
105, (Chit. j. 181). 

(o) This rule was made pursuant to 3 & 4 
Will. 4, c. 42, s. 1; see the act, Chit. & H. 
Stat. 21 ; and by that statute all soch rules, d- 
ter they have tain six weeks before parliament, 
are to be binding and obligatory on the superior 
and all other courts of common law, and of the 
like force and effect as if the provisions con- 
tained therein had been expressly enacted by 
parliament. The courts, therefore, have no 
power to allow several pleas to be pleaded 
where they are inconsistent with these rules; 
see Bastard v. Smith, 1 Nev. & P. 242; 5 Ad. 
& El. 826, S. C. 

(p) See ante , 567 to 569; and see per Parke, 
J. in Hanbnry v. Ella, 1 Ad. & El. 61, 64. 


(1) A plea to an action on a note for the payment of money on a certain day, at a particular 
place, that the defendant was, at the day and place appointed, ready with his money to pay tbc 
note, bnt the payee was not ready to receive it, and that the money has ever since remained there 
for the payee’s use, must conclude with a profert in curia. Curley r. Vance, 17 Moss. Rep. 
389.* Caldwell r. Cassidy, 8 Cowen, 271. 

As to the Jaw relating to set-otl, see Sargent v. Southgate, 5 Pick. 812. Braynard v. Fisher, 
6 Pick. 355. 

And in an action by the indorsee against the maker of a negotiable note, fraudulently indorsed 
by the payee after it was dishonored, the defendant was allowed to avail himself under tbe 
general issue, of notes given to him by the payee before the indorsement. Stockbridge r. Da- 
mon, 5 Pick. 223. 

^ To an action on a promissory note payable in bats at a certain time and place, it is a 
good defence that the defendant had, at the time and place, tbe hats ready to deliver, conforma- 
bly to tbe contract, but that no person attended to receive them; and that he bad been always 
ready, and was still ready to deliver tlietu, at the place on demand. Johnson v. Baird, 3 Blackf 
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plaintiff's demand, and of an agreement to accept the security of C. D. for II. Of the 
the like purpose, are also distinct, and to be allowed; but, pleas of an agree- * ,,ea# ' 
ment to accept the security of a third person, in discharge of the plaintiff’s 
demand, and of the same agreement, describing it to be an agreement to for- £ conside- 
bear for a time, in consideration of the same security, are not distinct; for ration of. 
they are only variations in the statement of one and the same agreement, L^bii^ 
whether more or less extensive, in consideration of the same security, and third Party, 
not to be allowed. 


These examples are given as some instances only of the application of the 
rules to which they relate; but the principles contained in the rules are not 
to be considered as restricted by the examples specified. 

The sixth section of the same rule orders, that where more than one plea Departure 
shall have been used in apparent violation of the preceding rule, the opposite 
party shall be at liberty to apply to a judge, suggesting that two or more of taken Ad- 
tbe pleas are founded on the same ground of answer or defence, for an order vuntage of. 
that all the pleas introduced in violation of the rule, be struck out at the cost 
of the party pleading; whereupon the judge shall order accordingly, unless 
he shall be satisfied, upon cause shewn, that some distinct ground of answer 
or defence is bona fide intended to be established in respect of each of such 
pleas, in which case he shall indorse upon the summons, or state in his or- 
der, as the case may be, that he is so satisfied; and shall also specify the 
pleas mentioned in such application, which shall be allowed. 

And the seventh section orders, that upon the trial, where there is more Co«isof 
than one plea upon^the record, and the party pleading fails to establish a dis- pleA8, 
tinct ground of answer or defence in respect of each plea, a verdict and judg- 
ment shall pass against him upon each plea which he shall have so failed to 
establish, and he shall be liable to the other party for all the costs occa- 
sioned by such plea, including those of the evidence as well as those of the 
pleadings; and further, in all cases *in which an application to a judge has [ *596 ] 
been made under the preceding rule, and any plea allowed as aforesaid, up- 
on the ground that some distinct ground of answer or defence was bon ft fide 
intended to be established at the trial in respect of each plea so allowed, if the 
court or judge, before whom the trial is had, shall be oi opinion that no such 
distinct ground of answer or defence was bond fide intended to be established 
in respect of each plea so allowed, and shall so certify before final judgment, 
such party so pleading shall not recover any costs upon the issue or issues 
upon which he succeeds , arising out of any plea with respect to which the 
judge shall so certify. 

The same rule then proceeds to make regulations respecting the pleadings p ^ ect 
in particular actions; and First, as to the action of Assumpsit, it is order- 
ed, (s. 1,) that in all actions of assumpsit, except on bills of exchangt and 
promissory no/ea, the plea of non assumpsit shall operate only as a denial in 
fact of the express contract or promise alleged, or of the matters of fact from 
which the contract or promise alleged may be applied by law: ex. gr. in an Good- 
action of indebitatus assumpsit , for good sold and delivered, the plea of non sold. 
assumpsit will operate as a denial of the sale and delivery in point of fact; in Money had 
the like action for money had and received, it will operate as a denial both andrecei?- 
of the receipt of the money and the existence of those facts which make such ed * 
receipt by the defendant a receipt to the use of the plaintiff. 
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And it is further ordered, (s. 2,) that in all actions upon bills of exchange 
and promissory notes, the plea of non assumpsit shall be inadmissible. In 
such actions, therefore, a plea in denial must traverse some matter of fact; 
ex. gr. the drawing, or making, or indorsing, or accepting, or presenting, or 
notice of dishonour of the bill or note. 


In every K is a ^ so ordered, (s. 3,) that in every species of assumpsit , all matters in 
Action of confession and avoidance, including not only those by way of discharge, but 
^Matters ^ 10se vv hich shew the transaction to be either void or voidable in point of 
in^Confea” on ground of fraud or otherwise, shall be specially pleaded; ex.gr., 
flion and infancy, coverture, release, payment(y), performance, illegality of consider- 
AvoKlonce al i on either by statute or common law, drawing, indorsing, accepting, &c., 
Pleaded bills or notes by way °f accommodation, set-ofF, mutual credit, unsea worthi- 
specially, ness, misrepresentation, concealment, deviation, and various other defences, 
must be pleaded. 


JVil debei. Secondly, as to the action of Debt, it is ordered, (s. 2,) that the plea 
General of u nil debet ” shall not be allowed in any action. And it is further order- 
ly® in et | ? ( s< 3^ that j n actions of debt on simple contract, other than on bills of 
exchange and promissory notes, the defendant may plead that u lie never was 
indebted in manner and form as in the declaration alleged,” and such plea 
shall have the same operation as the plea of non assumpsit in indebitatus as- 
Mattere in sumpsit; and all matters in confession and avoidance shall be pleaded spe- 
and Avoid- c i a % as above directed in actions of assumpsit. 
ance to be 

pleaded *It J s a l so ordered, (s. 4,) that in other actions of debt, in which the plea 
Rpecifl y. defci h as b een hitherto allowed, including those on bills of exchange 

Pleas in and promissory notes, the defendant shall deny specifically some particular 
other Cas- matter Q f f act alleged in the declaration, or plead specially in confession and 
[ *597 ] avoidance(r). 

Plea of As re g ar ds the plea of payment of money into court, the rule of court T. 
Payment T. 1 Viet. 1838, after reciting that it is expedient that certain of the rules 
of Money an( j regulations made in Hilary Term, in the fourth year of the reign of bis 
RuL/t”?. ^ ate Majesty King William the Fourth, pursuant to the statute of 3 & 4 Will. 
1 Viet. 4, c. 42, s. 1, should be amended, and some further rules and regulations 
made pursuant to the same statute, orders, that from and after the first day 
of Michaelmas term then next inclusive, unless parliament shall in the mean- 
time otherwise enact, the following rules and regulations, made pursuant to 
the said statute, shall be in force: — 


17 & 19 First — It is ordered, that the 17th and 19th of the general rules and re- 

Rules of g U J a tions made pursuant to the statute 3 & 4 Will. 4, c. 42, 3. 1, be repeal- 
Wiib 4> ed ; and that in the place thereof, the two following amended rules be sub- 
repealed. stituted, viz: — 


( q ) In Ireland v. Thompson, Q Scott, 60! ; 
4 Bing. N. C. 716, S. C., the Court of Common 
Pleas compelled thedefendant to deliver partic- 
ulars of a plea of payment. But in a subsequent 
case the Court of Exchequer refused an appli- 
cation for such particulars, on the ground that 
it would be substantially requiring the defend- 
ant to state his evidence Phipps r. Lothian, 
M. T. 1940, Exch. 4 Jurist, 294. The rule T. 
T. 1 Will. 4, s. 6, ante, 558, requiring the par- 
ticulars of the defendant’s set-off to be annexed 


to the record, makes no mention of a plea of 
pay me nt. 

\r) In an octiou of detinue or trover to re- 
cover bill or proceeds, the plea of non detinet 
will operate as a denial of the detention only* 
and not of the plaintiff’s property therein, and 
no other defence than such denial will be ad- 
missible under that plea; and the plea of not 
guilty will operate as a denial of the conversion 
only, and not of the plaintiff ’s title thereto; see 
same rule, ss. 3, 4. See post, 823 (54). 
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For the 17th rule, when money is paid into court, such payment shall be If. Of the 
pleaded in all cases, and as near as may be in the following form mutatis p,ea# - 
mutandi$( 1 ) : — 


The day of . Form of 

C. D. ) The defendant by his attorney [or 44 in person,” &c.] says, Plca ^‘ 

ats. > [or in case it be pleaded as to part only , add 44 as to £ , being 

A. B. ) part of the sum in the declaration(or ‘count’) mentioned,” or 44 as 

to the residue of the sum of £ ,”] that the plaintiff ought not further to 

maintain his action, because the defendant now brings into court the sum of 

£ ready to be paid to the plaintiff: and the defendant further says, that 

the plaintiff has not sustained damages [or in actions of debt , 44 that he never 
vas(t) indebted to the # plaintiff ”] to a greater amount than the said sum of, [ *598 ] 
&c. in respect of the cause of action in the declaration [or 44 in the introduc- 
tory part of this plea”] mentioned : and this he is ready to verify: where- 
fore he prays judgment if the plaintiff ought further to maintain his action 
thereof(n). 

For the 19th rule. — The plaintiff, after the delivery of a plea of payment Proceed- 
of money into court, shall be at liberty to reply to the same bv accepting 
the sum so paid into court, in full satisfaction and discharge of the cause of te r Pay- 
action in respect of which it has been paid in(r^, and he shall be at liberty mentof 
in that case to tax his costs of suit, and in case of non-payment thereof w ith- 
in forty-eight hours, to sign judgment for his costs of suit so taxed ; or the 
plaintiff may reply 44 that he has sustained damages [or 4 that the defendant 
teas and{x) is indebted to him’ as the case may be] to a greater amount than 
the said sum;” and, in the event of an issue thereon being found for the de- 
fendant, the defendant shall be entitled to judgment and his costs of suit. 


( 1 ) A plea of payment into court must follow 
the form given by the new rule*; nnd if other 
pleas are pleaded to part of the plaiiititT ’a de- 
mand, the plea of payment into court should bo 
put last, and pleaded to the residue; Shannon 
v. Stevenson, 8 Dowl. P. C. 709; 2 C , M. k 
R. 75; 5 Tyrw. 564; l Gale, 74, S. C. A 
special demurrer to n plea of payment into court, 
that “ it varies from the form given by the rule,” 
is sufficient to raise an objection that the pica is 
had for want of a proper conclusion of a prayer 
of judgment; id. lb. 

To a declaration for 31/. on a bill of exchange, 
and \00l.for money paid, lent, interest, goods 
•old, and on an account stated, the defendant 
plead* ns to the 31/., and a* to 12/., parcel of 
the 100/., for goods sold, and as to the 100/. on 
the account stated, payment into court of 51/., 
and alleges that the plaintiff has not sustained 
damage to a greater amount, in respect of so 
much of those causes of action as in the plea 
mentioned. Quart, whether such plea is good 
on special demurrer? Semble , the defendant 
ought to have shewed distinctly what portion of 
the money paid into court was to he ascribed to 
the bill of exchang 3 ; Jourdain v. Johnson, 2 C. , 


M. & R. 564; 5 Tyiw. 524; 4 Dowl. P. C. 
534, S. C.: 1 G ile, 3 12. 

A* to the effect of payment of money into 
court as an ndmi«<sion, see Lechmere v. Fletch- 
er, 1 C. & M. 623; 3 Tvrw.450,S. C.; Reid 
v Dickons, 5 R. & Ad 499; 2 N. & M. 369, 
S. C. A plea of payment of money into court 
under the general indebitatus counts, only ad- 
mits a liability upon some one or more contract* 
to the extent of the sum paid in; Kingham v. 
Robins, 5 M. & W. 94; and see Booth v. How- 
ard, 5 Dowl. P C. 438, 440, 441. 

(t) Instead of ” it not ” as in former rule; 
see Finlevson r. Mackenzie, 3 Bing N. C. 824; 
5 Scott, 20; 6 Dowl. 71; pout, 599, note(/). 

(u) Must conclude with a prayer of judg- 
ment; a conclusion with a verification will he 
bad on special demurrer; Sharman r. Steven- 
son, 2 C., M. & R 75; 5 Tyrw. 664; 3 Dowl. 
709; 1 Gale, 74, S. C.; ante , 597, note (s). 

(v) If the plaintiff in his replication omit to 
notice a plea of payment into court, he may en- 
ter a nolle prosequi thereto at any time before 
final judgment; Fallows r. Bird. 2 C-, M. & R. 
457; 4 Dowl. 183; 1 Gale, 246, 3. C. 

(x) These words omitted in former role. 


( 1) See port, 822, (53). 
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Nil debei. 


The same rule further orders (z), that in any case in which the plaintiff 
(in order to avoid the expense of a plea of payment) shall have given credit 
in the particulars of his demand for any sum or sums of money therein ad- 
mitted to have been paid to the plaintiff, it shall not be necessary for the de- 
fendant to plead the payment of such sum or sums of money. 

But this rule is not to apply to cases where the plaintiff, after stating the 
amount of his demand, states that he seeks to recover a certain balance, 
without giving credit for any particular sum or sums. 


Payment shall not in any case be allowed to be given in evidence in re- 
duction of damages or debt; but shall be pleaded in bar. 


If, since the rule of H. T. 4 Will. 4, the plea of non assumpsit be plead- 
ed in an action on a bill or note, the plaintiff may sign iudgment(A). But 
that rule is confined to actions upon the bill or note itself, that is, where the 
sole cause of action is the making of the instrument; and, therefore, if an 
executor declare on a bill or note payable to his testator, laying a promise 
to pay Aim, the executor , such promise may ♦still be denied by a plea of 
non assumpsit(c). And if the declaration proceed as upon an u agreement 
or instrument in writing,” not being a promissory note, a plea that the de- 
fendant did not make the note , will be bad on special demurrer, although in 
the instrument itself it be described as a “ note of hand,” and there is a 
promise to pay(d). On the other hand, if the declaration be substantially 
upon a bill or note, a plea of non assumpsit will be informal, though the de- 
claration profess to proceed on a different cause of action, as upon a Scotch 
judgment(e)(l). 


Notwithstanding the abolition of the plea of nil debet , it has been held, that 
if to a declaration in debt against the acceptor of a bill of exchange for 78/. 
13s. 6 d. the defendant plead payment into court of 5 Z. 3s. 6d., and that he 
is not indebted beyond that sum, and the plaintiff join issue and proceed to 
trial, it is competent to the defendant to make under this plea any defence 
applicable to the plea of nil debet , although the plea would have been ill on 


(y) Considerable doubts had existed amongst 
the judges, as to whether or not payment of the 
whole or of a part of the plaintiff’s demand, 
(whether before or after action brought,) might, 
under the rules of H. T. 4 Will. 4, be given in 
evidence under non assumpsit ; see note, 6 
Scott, 353; Lediard v. Boucher, 7 Car. & P. 

I; t>. Padden, Sewell’s Pr. Dig. 1835, 

275, note; Cousins r. Pnddon, 2 C , M. & R. 
547; 4 Dowl. 488; Palfrey v. Sill, 2 Scott, 
159, note; Shirley v. Jacobs, 2 Scott, 157; 2 
Bing. N. C. S3; 4 Dowl. 136; 1 Hodges, 214; 
7 Car. & P. 3; Richardson t\ Robertson, 1 
M & W. 463; 1 Tyrw. & Gr. 279; 5 Dowl. 
82; Goldsmith r. Raphael, 3 Scott, 385; 2 
Bing. N. C. 310; Ernest v. Brown, 3 Bing. N. 
C. 674; 4 Scott, 385; 5 Scott, 491; Belbin v. 
Butt, 2 M. & W. 758; 6 Dowl. 167; Cooper 
r. Morecraft, 3 M. & W. 500; 6 Dowl. 562. 

(a) Tbe rule also provides for the general 
issue when given by statute, and requires it to 
be so stated in the margin of the plea. 


(а) See Coates v. Stevens, 2 C., M. & R* 
118; 5 Tvrw. 764; 3 Dowl. 784; Shirley v. 
Jacobs, 2 Bing. N. C. 88; 2 Scott, 167; Nich- 
oll t\ Williams, 2 M. & W. 758; 6 Dowl 167; 
Kenyon v. Wakes, 2 M. & W. 764; 6 Dowl. 
105; and supra , note(y). 

(б) Kelly r. Villebois, Bail Court, cor. Lit- 
tledale, J. Mich. T. 1839, 8 Jurist, 1172. Mm 
assumpsit is not an issuable plea where the de- 
fendant is under terms to plead issuably; id. ib. 

(c) Timmins v. Platt, 2 M. & W. 720; 5 
Dowl. 7 48, S. C. nom. Gilbert v . Platt. The 
new rule is confined to cases where the action 
is only on the note, and on the promise to pay 
contained in or implied by law from it: it is to be 
read as if it were thus — “ in all actions on bills 
of exchange and promissory notes simplicity . 
without any other matter;” per Park, B. ib. 

(d) Worley r. Harrison, 3 Ad. & Ek 669; 
5 N. & M. 173; 1 Har. & Well. 426, S. C. 

(e) Hay r. Fisher, 2 M. & W. 722, 780, 
732. 


(1) See post, 823, (55). 
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special demurr er(/). And where, before the new rules, in an action of 11. Of the 

assumpsit on a bill of exchange, will) the usual money counts, the defendant W6a# * 
pleaded nil debet to the count on the bill, but omitted to plead at all to the 
other counts, it was held, after a verdict for the plaintiff, that the defendant 
could not take advantage of his own mispleading in arrest of judgment (g). 

We have seen that, where the defendant altogether denies the plaintiff’s 
right of action on the bill or note, he must now traverse some matter of fact, * 

such as the drawing, making, indorsing, accepting, presenting, or notice of 
dishonour. Under the plea of non-acceptance , the defendant is at liberty to 
shew that the bill was written on paper improperly stamped with the old die, 
since the 3 & 4 Will. 4, c. 97, s. 17 (h). So in an action on a banker’s 
check, the objection that it was post dated, and not properly stamped(i), or 
that it was drawn by the defendant more than fifteen miles from the place 
where it was made payable, and falsely dated, in contravention of the 9 Geo. 

4, c. 49, s. 15(/c), may be taken under the plea that the defendant did not 
make the check. And if the defendant, instead of pleading that he did not 
accept or make the bill or note, were to plead that the instrument was 
duly stamped , or marked with any proper stamp or mark denoting that the 
lawful, requisite, and proper rate or duty chargeable or charged thereon had 
been or was duly stamped, marked, or impressed thereon, without shewing 
what the stamp on the instrument was, such plea would be bad on special 
demurrer, as leaving it in doubt whether the bill or note was altogether un- 
stamped, or stamped with a stamp of higher or lower value than required by 
law(l). It is also a good defence under the plea of non acceptance, that 
after the defendant had accepted the bill generally , it was altered without his 
knowledge by *the addition of a memorandum making it payable at a bank - [ *600 ] 
er y s[m); or that a material alteration was made in theda/e of the bill(n); 
though such defence may be specially pleaded; but in so pleading care must 
be taken to aver that the alteration was made after acceptance , and it will 
not be sufficient to allege that the alteration took place whilst the bill was 
in full force and effect (o). 

In traversing the indorsement of the bill or note, there is no material dis- b>do ex- 
tinction between a plea denying the indorsement modo et form *#, and one mtnU 
which denies the indorsement to a particular indorsee, as alleged in the de- 
claration^). And if in an action by indorsee against indorser the defend- 
ant, instead of traversing the indorsement, traverse the making and drawing 
of the bill, such plea cannot be treated as a nulity; because every indorser 
of a bill is in law a new drawer, and, therefore, such plea is good in sub- 
stance, and can only be taken advantage of on special demurrer (q) . But 
we have seen(r) that this doctrine, as to the indorsement of a bill being 


(/) Finleyson v. Mackenzie, 3 Bing N. C. 
824; 6 Dow). 71,8. C.; 5 Scott, 20,8. C. 
The form of a plea of payment into court, os 
given by the rule T. T. I Viet, ante , 597, does 
not remove the difficulty suggested in this case 
as to the operation of the 17th and 4th sections 
of the rule H. T. 4 Will. 4, ante , 597. 

O) Harvey r. Richards, l Hen. Bla. 644. 
(h) Dawson r. Macdonald, 2 M. & W. 26. 
(0 Field V. Woods, 7 Ad. & El. 114; 2 N. 
& P. 117,8. C. 

(*) M‘DowaU r. Lyster, 2 M. & W. 52; 
Jenkins v. Creech, 6 Dowl. P. C. 293. 

(!) Howard v. Smith, 6 Scott, 43S; 4 Bing. 


N. C. 694, S. C. 

( m ) Calvert v Baker, 4 M. & W. 417. 

(n) Cock r. Coxwell,2 C.,M. & R. 291; 
4 Dowl. P. C. 187 ; l C.nle, 177, S C. Where 
issue is taken oo the indorsement, the plaintiff 
is not bound to explain an alteration in the date 
of the bill, the making of the instrument !•"- 
ing admitted on the record; Sibley r. Fi'inr, 
7 Ad. & El. 444; 2 Nev. & Perry, 430, 8 C. 

(o) Langton v. Lazarus, 6 M. & W. 629. 

(p) Waters r. Earl of Thanet, 7 Dowl. 251. 

(q) Allen r. Walker, 2 M. & W. 317; 5 
Dowl. P. C. 460; 1 Mur. & Hurl. 44, S. C. 

(r) Ante , 242, note (k). 
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II. Of tbf equivalent to a new drawing, does not hold in the case of a promissory note, 
PIms. an( j jf t | ie indorser of a note be sued as maker , he will be entitled to a ver- 
dict under a plea denying the making(s). 

Several The rule H. T. 4 Will. 4 also forbids the use of several pleas, unless a 
Plea*. distinct ground of answer or defence is intended to be established in respect 
of each: — that is, the defendant shall not be at liberty to state the same facts 
and circumstances in distinct pleas; but where the same facts lead to differ- 
ent legal conclusions, the defendant may still set forth those facts in separate 
pleas, shewing such different conclusions^)* Where in an action upon a 
bill, note, or check, the defendant applies for leave to plead several matters, 
the court will not allow such matters to be pleaded, or if pleaded will order 
the pleas to be struck out, if the defence thereby sought to be established is 
admissible under the plea that he did not accept or make the instrument de- 
clared upon(ti). So pleas which are contradictory (r) or vexatious(x) will 
not be allowed. And in an action by the indorsee of a bill of exchange 
against the defendant as a public officer of a company, the latter applied for 
leave to plead, first, his bankruptcy, secondly , that he ceased to be a public 
officer before action brought, and thirdly , that the company did not indorse 
the bill, the court ordered the first two pleas to be struck out, upon an un- 
dertaking by the plaintiff* that he would not take out execution against the 
defendant personally (y). But it is no objection that the pleas intended to 
be pleaded are inconsistent; because a defendant may have several defences 
to an action, each good in itself, though inconsistent with each other, and the 
[ *601 ] object of the new rules was to prevent *the seme defence from being repeat- 
L ed under several different forms(r). Neither is it any objection that the va- 

lidity of the plea is questionable(o); nor will the court refuse permission to 
plead a particular defence, if it be doubtful whether such defence could be 
set up under another plea (6). 

Where a declaration, consisting of two counts, one on a bill of exchange 
accepted by the defendant, the other on an account stated, the defendant, 
without a rule to plead several matters, pleaded “that he did not accept the 
bill, and for a further plea, that he did not account,” it was held, that the 
informality of omitting to confine each plea to the count to which it applied, 
did not authorise plaintiff to sign judgment(c). In such case the objection 
should be taken on special demurrer; and so if the defendant plead that he 
did not accept the bill of exchange in the declaration mentioned, taking no 


(«) Gwinnell v. Herbert, 5 Ad. St El. 436; 
6 N. & M. 723, S. C. 

(0 Curry v. Arnott, 7 Dowl. 249, C. P. 

( u ) Jenkins r. Creech, 5 Dowl. P. C. 293; 
M’Dowal v. Lyster, 2 M. St W. 52; Field 
v . Woods, 7 Ad. & El. 114; 2 N. & P. 117, 
S. C.; Dawson v, Macdonald, 2 M. & W. 26; 
supra And see Gardner v. Alexander, 1 
Scott, 2SI ; 3 Dowl. 146, S. P. Sed ride 
Langtou v. Lazarus, 9 M. St W. 629; supra , 
note ( o ). 

(v) See Steele r. Sterry, 1 Scott, 101; 3 
Dowl. 133, S. C. 

(z) Seo per Tindal, C. J. in Triebner ». 
Duerr, 1 Scott, 102, 104; 8 Dowl. 133, 134. 

(y) Wood v . Marston, 7 Dowl. 865. Sem- 
blel that in *ucb action the oourt will not allow 
* plea denying that the defendant was a public 
officer without an affidavit of ita truth. 


(z) See Triebner r. Duerr, 1 Scott, 102 ; 1 
Bing. N. C. 266; 8 Dowl. 133, S. C.; Wil- 
kinson v. Small, 3 Dowl. P. C. 564; 1 Har. & 
Woll. 214, S. C ; Hart r. Bell, 1 Hodges, 6. 
See also Evans v. Davies, 3 N. & P« 464; 8 
Ad. &EI. 362, S. C. 

( a ) See Jaulerry v. Britton, 4 Scott, 380. 

( b ) See Thompson r. Bradbury, 8 Dowl. P. 
C. 147; l Bing N. C. 326. 

(c) Vere r. Goldsborougb, 1 Bing. N. C. 
SS3; 1 Scott, 265, S. C. The rule of court H* 
T. 2 Will. 4, s. 84, expressly declares, that if 
a party plead several pleas, &c. without a rule 
for that purpose, the opposite party aball be at 
liberty to sign judgment. But the above case 
was not considered a* falling within this rule, 
and to be more properly the subject of a special 
demurrer. 
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notice of the count on the account stated(cf;. However, where to a decla- II. Of the 
ration on a bill of exchange, will) the common counts, the defendant pleaded p,e#s - 
that the bill of exchange in the first count mentioned was paid when due; and Several 
also, as to the first count, that he did not promise; and as to the other counts, 
that he put himself upon the country; — it was held, that the plaintiff was jus- 
tified in treating each as a separate plea, though the second was declared in- 
admissible by the new rules, and the last put nothing in issue, and that he 
was therefore justified in signing judgment, there being no signature to the 
pleas, or rule to plead several matters(e). So where in an action against the 
indorser of a bill, the defence was that the indorsement was a forgery, and 
the plaintiff wishing for time to make inquiries, gave an undertaking not to 
sign judgment until after a further demand of plea; but the defendant, with- 
out waiting for such demand, pleaded several pleas without leave of the 
court, it was held, that the plaintiff was justified in signing judgment for the 
irregularity (/). 

In an action by the drawer against the acceptor of a bill of exchange, a Duplicity. 
plea that the acceptance was made by force and duress of imprisonment, and 
that the defendant never had any value for accepting or paying the bill, is 
bad for duplicity («-) . So a plea that the defendant’s bankers paid the bill, 
and afterwards lost it, and that it came to plaintiff’s hands without consider- 
ation, was held ill for duplicity and uncertainty (/i). Nor is a plea contain- 
ing two distinct defences the less a double plea, because one of the defences 
is badly pleaded (i). 

The power of the courts to set aside a plea palpably sham or frivolous is Sham and 
now clearly established, though, as a general rule, the court will not try the 
truth of a plea on affidavit, nor decide its validity in point of law on motion, 
except in extreme casts. In an action against the drawer of a bill of ex- 
change the court struck out a plea w hich was manifestly a sham plea, and 
contained a variety of matters, without requiring *any affidavit of its falsi- [ # 602 ] 
ty(fc). So, where to an action by the indorsee against the acceptor of a 
bill, the defendant pleaded that before the bill became due he accepted 
another bill at the request of the drawer, and upon his representation that he 
could prevail upon the holder to get the bill in the declaration mentioned 
withdrawn from circulation by means of the second bill, and that the defend- 
ant had no notice that the bill declared on had been indorsed to the plaintiff, 
the court set aside the plea as frivolous, without an affidavit of it3 falsity (Z). 

So in an action by indorsee against acceptor, a plea that the drawer did not 
pay its amount to the drawee as the consideration of the acceptance, was 
held frivolous, and the court made absolute, with costs, a rule for signing 
judgment as for want of a plea(m). And where the defendant, who was 


( d ) Putney r. Swann, 2 M. & W. 72; 6 
Dowl. 296, S. C. 

(e) Hochley v Sutton, 2 Dowl. P. C. 700. 
(/) Gould r. Whitehead, 6 Bing. N. C. 144. 

(g) Stephens r. Underwood, 4 Bing N. C. 
665; 6 Dowl. 737, S. C.; 6 Scott, 402, S. C. 

(h) Deacon v. Stodbart, 5 Bing N. C. 594. 
(t) Stevens v Underwood, 6 Scott, 402; 

tupra , note(g). 

(k) Balmanno p. Thompson, 4 Jurist, 43, 
C. P. Mich. T. 1839. 

( l ) Bradbury v. Emans,7 Dowl. S49, Exch. ; 
5 M. & W. 595, S. C 

* (m) Knowles r. Barnard, 2 Perry & Dav. 


235, Lord Denman, C. J. “ In Horner a. Kep- 
pel ( infra , n. (p)) the plea traversed matter of 
fact alleged in the declaration in the form pre- 
scribed by the new rules- This plea is mere 
trifling and waste paper. We by no means 
abandon our summary jurisdiction over pleas 
of this kind, but think it better, at the same time, 
that parties should exercise their own discretion 
as to signing judgment, rather than call upon oe 
to interfere;” overruling Cowper e. Jones, 4 
Dowl. P. C. 591, as to tbe jurisdiction of ’the 
courts. And see per Parke, B. in Bradbury p. 
Emans, 7 Dowl. P. C. 849, 852. 
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II. Of the 
Pleas. 

Sham and 
Frivolou « 
Pleat . 


Want of 
Conside- 
ration^). 

[ *603 ] 


under terms to plead issuably, in an action by the indorsee against the de- 
fendant as acceptor of a bill, pleaded that he had received no consideration 
from the plaintiff, and the plea was delivered so late in Trinity Term that 
there was not sufficient time to get the demurrer argued that terra, the court 
ordered the plea to be set aside, and that the plaintiff should be at liberty to 
sign judgment, unless the defendant consented to amend upon payment of 
all costs, and going to trial at the next sittings(n). And in another case, 
where the defendant pleaded a plea containing a number of facts, and calcu- 
lated to perplex the plaintiff, the court, on an affidavit of its falsity, and no 
pretence being shewn for pleading it, ordered it to be set aside(o). But 
where to a declaration by the indorsee against the acceptor, the defendant, 
who was not under terms to plead issuably, pleaded that he had not notice 
of the indorsement to the plaintiff, and that he did not, at the time of indorse- 
ment, promise to pay the bill, and that the plaintiff did not at such time pay 
the full amount to his indorser, the court refused a rule to sign judgment for 
want of plea(p). And where in an action by the indorsee against the draw- 
er of a bill) the defendant pleaded that J. E. made and indorsed the bills in 
the name of the defendant without any authority from him, to which the 
plaintiff replied, that the bill was not made or indorsed by the said J. E., 
the court refused to set aside a demurrer to the replication, and allow the 
plaintiff to sign judgment as for want of a plea (q) (1). 

In pleading the want of consideration or value to an action on a bill or note, 
the defendant must state affirmatively such facts as shew a *want of considera- 
tion; and a general plea of no consideration will be bad on special demurrer($). 
And such plea has been held bad on special demurrer, although the defect 
in the statement of the consideration was not specially assigned as one of 
the causes of demurrer(Z). But after verdict, a general averment of the 
want of consideration will suffice(tt). 

(n) Brown v. Austin, 4 Dowl. P. C. 161, 

Exch. 

(o) Miley v. Walls, 1 Dowl. P. C. 648, 

Exch. But not where the truth of the plea is 
merely doubtful; id. ib. And see Edwards v. 

Greenwood, 5 Bing. N. C. 476: 7 Scott, 4S2, 

S. C. that the falsehood of a plea is no ground 
for setting it aside. 

( 7 >) Horner v. Keppell, 2 Per. & D. 234, 

Lord Denman, C. J. “ We ought not to renounce 
our jurisdiction in these cases, nor ought we 
to exercise it on light grounds. A plea may be 
false and frivolous in flict ; but, in order to in- 
terfere, we should have continually to institute 
a trial of facts on affidavit. In point of law a 
plea may be so absurd, that we should certain- 
ly interfere and punish the party in fault; but 
we will not interfere in this case. ’ ’ See Knowles 
v. Burward, 2 Perry & Dav. 235; supra 
note (m ) ; Cowper v. Jones, 4 Dowl. P. C. 591 ; 
overruled so far as it repudiates the jurisdiction 
of the courts over these cases 

(q) Walker v. Catley, 5 Dowl. 592, Exch. 

(r) See ante , 69 to 81, as to the want of 
consideration in general, and when or not a de- 

(s) Stoughton v. Earl Kilmorey, 2 C., M. & 

R. 72; 3 Dowl. P. C. 705; 1 Gale, 91, S. C.; 


Lacey r. Forrester, 2 C., M- & R. 59, 60; 3 
Dowl. P. C. 668; 1 Gale, 139, S. C.; French 
v. Archer, 3 Dowl. P. C. 130; Low v. Chifney, 
1 Bing N. C. 267; 1 Scott, 95, S. C.; Reynolds 
v T veiny, 3 Dowl. P. C. 453, Exch. And see 
cases in following notes. 

(/) Graham v. Pitman, 3 Ad. & El. 521; 5 
N & M. 37, S. C.; Trinder v. Smedley, 3 Ad. 
& El. 522; 5 N. & M. 138; 1 Har. & Woll. 
164, 309, S. C. 

(u) Easton v. Pratchett, 2 C., M. & R. 542; 
4 Dowl. 549; 1 Gale, 250, S. C. Lord Abin- 
ger, C. B. in delivering the judgment of the 
court below (l C., M. & R. 806) said, “The 
new regulations do not justify the form of the 
plea. It was iutended to make it incumbent 
upon a defendant to set forth the circumstances 
under which the bill is sought to be impeach- 
ed. The plea of the general issue is forbidden 
by the new rules to be pleaded in an action on 
a bill of exchange. And the plea of the spe- 
cial matter, which according to the new rules is 
now to be pleaded, is not to be confined to the 
effecting the same purpose as a mere notice to 
prove the consideration. It was intended that 
the plaintiff should be apprized by the plea of 
the grounds upon which the defendant objects 
to the right of recovering upon the bill ; as, for 


(l) See post, 828, (56). 
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A plea to an action by the indorsee against the drawer of a bill, that the II. Of the 
defendant’s indorsement was in blank, that the defendant delivered the bill P 103 ** 
to A. (not a party to the bill) only to get it discounted for him, and that A. Want of 

fraudulently, and in violation of that special purpose, delivered it to B. to 

secure a debt due from A. to B., of all which the plaintiff had notice, was 
held bad on general demurrer, as not shewing distinctly that the defendant 
never had value for the bill (a:). And w here in an action by indorsee against 
the acceptor, the defendant pleaded, first, that the bill was accepted for the 
accommodation of the payee, and without any consideration, and that it was 
indorsed after it became due; and secondly , that the bill was indorsed after 
it became due, and *that the payee, at the time of the indorsement, was in- [ *G 04 ] 

debted to the defendant in a larger sum than the amount of the bill, such 

pleas were held bad on demurrer(?/)(l). And where a plea to a count by 
an indorsee against the drawer of a bill of exchange averred that the bill had 
been drawn and indorsed to L. for a specific purpose, who in fraud of that 
purpose bad handed it to H., and that H. handed it to the plaintiff, not for 


example, that it wan given for the accommoda- 
tion of the plaintiff, the onus of proving which 
lies on the defendant; or that it was given upon 
a consideration which afterwards failed, which 
in like manner the defendant must prove; or 
that it was given on a gambling transaction; 
and various similar cases may be readily sug- 
gested. The intention then of these new regu- 
lations being to give the plaintiff due notice of 
the real defence which is to be set up, would 
manifestly fail if such a general plea ns the one 
in question could be sustained; because the 
plaintifT would be left in the same state of un- 
certainty in which he formerly w-as before these 
rules of pleading were introduced. We are 
therefore of opinion, that this would have been 
a bad plea on special demurrer; but the ques- 
tion now is, whether after verdict it is to bo 
considered by us as a bud plea, and we cannot 
hold that it is.” And see per Parke, B. in 
Mills v. Oddy, 2 C., M. & R. 105, 106. 

Mills v. Oddy, 2 C., M. & R. 103; 3 Dowl. 
P. C. 722; I Gale, 92, S. C. The plaintiff, 
who was an auctioneer, sold to the defendant 
by auction pertain premises, and the defendant 
paid to the plaintiff as a deposit a check for 
100/. There being a wilful misrepresentation 
in the description of the premises the defendant 
refused to pay the check, upon which the plain- 
tiff brought an action against him on the check. 
The defendant pleaded that there was no con- 
sideration for making the check: held, that af- 
ter verdict for the defendant , that evidence of 
the wilful misrepresentation was admissible un- 
der the plea, but that such plea would have 
been bad on special demurrer. 


In Pnplief r. Codrington,4 Dowl. P. C. 497, 
after a plea of “ no consideration” to a decla- 
ration on a bill of exchange by which the plain- 
tiff had been delayed the long vacation, the 
court, under special circumstances, allowed the 
defendant to withdraw his plea and plead de 
novo , and have an inspection of the bill without 
an atlidavit of merits. 

Easton v. Pratchett, l P., M. & R. 798: 3 
Dowl. 472; 1 Gale, 30; 6 C. & P. 736. To 
n declaration on a bill of exchange, by an in- 
dorsee against an indorser, tho defendant plead- 
ed, that he indorsed the bill to tho plaintiff, 
without having or receiving any value or con- 
sideration whatsoever for or in respect of his 
said indorsement; and that he, the defendant, 
had not at any time had or received any value 
or consideration whatsoever for or in respect of 
such indorsement: held, after verdict , that the 
plea was sufficient. Affirmed on error in tho 
Exchequer Chamber. 

(*) Noel r. Rich, 2 C, M. & R. 360; 4 
Dowl. 228; l Gale, 225, S. C. Semble , that 
a replication to such plea “ that the defendant 
broke his promise without the cause alleged by 
him in his pica” is good; id. ib. And see 
Isaac r. Farrar, l M. & \V. 65; I Gale, 385, 
S. C.; Griffin v. Yates, 2 Scott, 845; 2 Bing. 
N C. 579, S. C.; Reynolds v. Blackburn, 2 
N. & P. 136; 7 Ad. & El. 161; 6 Dowl. 19, 
S. C. ; post , 620, note (n). 

(y) Stein r. Yglesias, 1 C., M. St R. 565; 
3 Dowl. P. C. 252; 1 Gale, 98. See as to 
the second plea, Burrough v. Moss, 10 B. & 
C. 558; ante , 220, note(/). 


(1) In an action by indorsee against drawers and indorsers of a bill drawn and accepted 
during partnership, it was held, that a plea, by one of the defendants, that the bill was indorsed 
by the other defendant after the dissolution of the partnership and after notice thereof to the in- 
dorsee, and without the privity and in fraud of the defendant, and for the separate purposes of 
the indorsing partner, rawxl an immaterial issue. Lewis r. Reilly, 5 Jurist, 98. 

A plea, that the bill declared on, was accepted in payment of a debt to the drawer, who indorsed 
it in blank and delivered it to the plaintiff as agent for one to whom the drawer was indebted and 
in payment of such debt, and that the plaintiff in violation of his duty retained the bill, was held a 
good answer to the usual allegation of indorsement to the plaintiff. Adams v. Jones, 20 Leg. 
Obs 286 . )> 
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II. Of the good and valuable consideration, and that the plaintiff was not a bon j fide 
Plea*. holder, it was held, that this allegation, connected with the rest of the plea, 
Want of m eant only that the plaintiff had not given good consideration for the bill, and 
at°ion ider ~ t ^ lat in the plaintiff could not be given in evidence under it; and even 
if the allegation had stood alone, it would not, it should seem, have raised 
the issue as to fraud (2). And in an action by the indorsee against the ac- 
ceptor of a bill of exchange, it is no plea that the bill was accepted by the 
defendant only as a collateral security, and for the accommodation of the 
drawer, and that due diligence had not been used to recover the amount from 
the latter (a). A mere general allegation of fraud will not aid a plea of want 
of consideration, which amounts to an answer to part only of the declara- 
tion^). 


( 2 ) Uther r. Rich, 2 Per. & Dav. 579. 
Lord Denman, C. J. in delivering the judgment 
of the court said, “ This wus an action by the 
indorsee against the acceptor of n bill of ex- 
change. The second plea stated that the bill 
had been accepted and indorsed to Levy for a 
special purpose, who, in fraud of that purpose, 
had handed it to Hunter, and that Hunter 
handed it to the plaintiff, not for good and 
valuable consideration , and that the plaintiff 
was not the bon) file holder. The replication 
wasrfe injuril. At the trial I held that these 
pleadings put in issue nothing but the fact of a 
consuleration having been given, and that the 
defendant was not at liberty to shew that the 
plaintiff knew of fraud , but should have plead- 
ed that knowledge in distinct terms. On the 
motion for a new trial other points were dispos- 
ed of, and the only question now remaining is, 
what meaning is to be given to the words in 
the plea that the plaintiff was not the bon ) 
fide holder of the bill. With respect to the 
doctrine laid r down in Gill t\ Cubitt, 3 Bar. ic 
Cres. 466, and other cases, we adhere to the 
more recent decisions, and to what is said in 
Goodman r. Harvey, 4 Ad. & Ellis, 870, ( ante , 
257, note(n)), that gross negligence alone 
would not be a sufficient answer — that it may 
he evidence of mat) fides , but is not the same 
thing. It follows that, in pleading, mali fides 
must be be distinctly alleged; and the sole 
question is, whether mal t Jides \s alleged by the 
words * that the plaintiff was not the bon 1 fide 
holder of the bill.’ The case of Devas v. Ve- 
nable, 3 Bing. N. C. 400, is not in point, for 
that was a decision upon the meaning of the 
words bonh fide in a particular net of parlia- 
ment, which was construed with reference to 
the subject matter and the context. Neither is 
the case of Bramah v. Roberts, 1 Bing. N. C. 
469, an express authority, as the decision 
turned on other words in the plea, and the 
question does not appear to have arisen in any 
other case Now the words in question must 
be taken with reference to the other allegations 
in the same plea , and being so taken, their 
proper meaning would seem to be, that the 
plaintiff was merely n collusive holder, not 
really interested in the bill himself, but only 
lending his name to Hunter; and then they do 
not go beyond the allegation that he had not 
given good and valuable consideration, evi- 
dence of which was admitted. Bui it is con- 
tended that their meaning is, that the plaintiff 


took the bill under such circumstances, that 
he must be considered to have known of the 
fraud set forth in the plea. We do not see how 
•uch a meaning can fairly be attributed to them, 
nnd are of opinion, that the only proper mode 
of implicating the plaintiff in the alleged fraud 
by pleading, is to aver that he had notice of it, 
leaving the circumstances by which that notice 
is to be proved directly or indirectly to be es- 
tablished in evidence, and we cannot treat the 
allegition that the plaintiff was not a bon i fide 
holder as equivalent to such an averment. It 
is not necessary to give any opinion on any 
supposition that the words should be taken 
without reference to tho other allegations in 
the plea, but we wish it to be understood that wo 
by no means intend to say that even if taken 
simply they would have nay other mean- 
ing than that which we have now given them.** 

( a ) Angell r. Ihler, Exch. M. T. 1839,4 
Jurist, 196. 

(b) Connop r. Holmes, 2 0., M. & R. 719; 

4 Dowl. 451, S C. Assumpsit by the indors- 
ee against tho drawer of a bill of exchange 
accepted by B. Plea, that B., being in want 
of a loan of money, applied to the plaintiff to 
advance it, which be was unwilling to do, un- * 
less B. agreed to accept it in two thirds money 
nnd one third wine, nnd unless the plaintiff 
had the security of a bill drawn by the defend- 
ant and accepted by B., that B. agreed to the 
said terms; and thereupon the bill declared on 
was drawn by the defendant and accepted by 

B. , and that the defendant never received any 
consideration or value, nor did any considera- 
tion move or pass from either of the said parties 
to the defendant for his drawing the bill, except 
as aforesaid; and that the said wine had not 
been delivered , and that the said contract for 
the sale and delivery thereof was a gross fraud 
on the defendant: hrld bad, on special demur- 
rer, because, the plea averring only a non-de- 
livery of the wine, it was to be assumed that 
the money was paid, nnd was therefore an an- 
swer only ns to one third of the amount of the 
bills; and that the allegation of fraud, not shew- 
ing in what the fraud consisted, could not be 
applied to any thing stated in the declaration 

As to illegality of consideration, see ante, 

81 to 97. Illegality of consideration, whether 
by statute or com non law, must be specially 
pleaded, rule H. T. 4 Will. 4, Assumpsit, a. 3; 
see Martin v. Smith, 6 Scott, 268 ; 4 Bing. N. 

C. 436, S. C. 
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*Toan action by the indorsee against the drawer of a bill of exchange, the II. Of the 
defendant pleaded that the bill was given in payment of the price of seven- p,eai * 
teen pockets of hops, sold by the plaintiff to the defendant as hops of a cer- Failure 
tain grower, and amswering certain samples, to be delivered by the plaintiff 
to the defendant within a reasonable time; that although a reasonable lime 
had elapsed, the plaintiff had not delivered to the defendant any hops answer- 
ing the samples, or any hops whatever; and that there was no consideration 
for the bill except as aforesaid. It appeared that the plaintiff had delivered 
to the defendant seventeen pockets of hops, but inferior to the sample, and 
it was held that the general allegation in the plea that the plaintiff had not 
delivered any hops whatever was immaterial, and might be rejected, and that 
without it, the plea shewed a total failure of consideration, and was an an- 
swer to the action(d)(l). 

To an action by the indorsee against the acceptor of a bill of exchange Accord 
for 43/., it is a good plea that after the bill became due one G. P., the draw- faction***" 
erof the bill, made his promissory note for 44/., and delivered the same U> 
the plaintiff, in full satisfaction and discharge of the bill, although the note 
be not paid(e). So in an action by the indorsee against acceptor, a plea 
that the drawer indorsed the bill to B., who indorsed it to C., in whose hands 
it remained when due; that C. being unable to obtain payment of it, return- 
ed it to B., who continued the holder of it until the defendant, before the in- 
dorsement to the plaintiff, delivered to B. another bill, drawn by the same 
party, and accepted by the defendant, for a greater amount, which B. accept- 
ed in full discharge and satisfaction of the former bill, was held a sufficient 
answer to the action, although it did not appear that the second bill was pay- 
able to order(/). But where to an action by the payee against the maker 
of a promissory note, the defendant pleaded that after the making of the note 
and accruing of the debt in respect thereof, the plaintiff drew a bill of ex- 
change upon the defendant, which he accepted and delivered to the plaintiff, 
who took it for and on account of the note, and afterwards indorsed it to a 
person unknown to the defendant, and who at the time of the commence- 
ment of the suit was the holder thereof, and entitled to sue the defendant 
thereon, it w*as held, on special demurrer, that the plea was bad, inasmuch 
as it did not aver that the bill was given as well as taken in satisfaction of 
the note(^) . A plea of payment of a smaller sum of money in bar of a claim 
for a larger sum is bad, even after verdict (/t)(2). 

*A defendant has the same right of set-off in nn artion on a bill or note, ^-<#(0. 

[ *606 ] 


(c) See ante , 76 to 79. 

( d ) Wells r. Hopkins, 5 M. & W. 7. 

( e ) Sard r. Rhodes, 1 M. & W. 153; 1 
Gale, 376; 4 Dowl. 743; 1 Tyrw. & G. 29S, 
S. C. 

(/) Lewis r. Lyster, 2 C., M. & R. 704; 4 
Dowl. 377, S. C. In this case the plea went 
on to aver that the latter bill was indorsed by 
B. to A., and that after it became doe the de- 
fendant paid the amount of it to A. in satisfac- 
tion and discharge of that bill, and of all dama- 


ges sustained by the phi intiff by reason of the 
non payment thereof when due: but it was 
held, that all this might he rejected os surplus- 
age and did not vitiate the plea. 

(g) Crisp v. Griffiths, 2 (\, M. & R. 159; 8 
Dowl. 752; 1 Gale, 106, 8. C. 

(A) Down r. Ilatcher, 2 Perry & Dav. 292; 
3 Jurist, 651, 8. C. 

(t) The rule T. T. 1 Will. 4, s, 6, ante , 
55S, requires the particulars of the defendant's 
set-off to be annexed to the record. 




■)’ 

, J 
A 


(1) See poet, 928, (57). 

(2) See post, 820, (20) a plea that the defendant, &e. 

{ See also Bertram r. Caddy, 9 Adol. & Eh 275; Corbett r. Swinburne, 8 Id. 678. 

86 
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II. Of the as in other cases(j)(l). Before pleading a set-off, the defendant should be 
Plea*. satisfied that he is sufficiently prepared to establish it in evidence, for where 

SM-off. a verdict is found against a defendant on a plea of set-off, he is estopped 

from suing the plaintiff for the demand specified in such plea; and this, al- 
though the defendant offer no evidence in support of his plea of set-off (fc). 
In case, therefore, a defendant, after having put such a plea upon the record, 
discovers that he is unable to prove it, his proper course is to apply to the 
court or a judge for leave to withdraw the plea on payment of costs; and 
he is at liberty to make this application even at the trial(Z). 

A plea of set-off is in general an indivisible plea(m), and, consequently, 
if under a plea of set-off to the whole declaration, the defendant prove a 
debt less than the amount of the plaintiff’s claim, he is not entitled to have 
a verdict entered for him for the amount which he has so proved, but the is- 
sue must be found for the plaintiff (n). Where, however, the plaintiff’s 
claim has been partly answered by other pleas, and the defendant proves a 
set-off exceeding th q reduced amount, he is entitled to have a verdict entered 
for him on the plea of set-off, and the issue must be found wholly for the de- 


fy) See generally, Chitty on pleading, 6th (/) Id. ibid. 
edit. vol. i. p. 56S, vol. iii. p. 802; and Chit. j. (m) Moore r. Butlin, 7 Ad. & El. 595; 2 
Precedents in Pleading, p. 387. N. & P. 436, S. C. 

(/r) Eastmnre v. Laws, 5 Bing. N. C. 444; (n) Tuck v. Tuck, 6 M. & W. 109; 3 Ju- 

7 Scott, 461, S. C. riat, 680, S. C. 


( 1 ) Where a note not payable to order has been assigned to a third person for a valuable con- 
sideration, and the maker has actually promised such third person to pay the contents; he is not 
to be permitted in an action upon the note against him in the name of the payee to avail himself 
of claims he may have against the payee as a set-off. Wiggin r. Damrell, 4 New Hamp. Rep. 
69. - 

A note, not payable to order, made by A. and payable to D., at a future day, was transferred by 
B. to C. C., before the note became due, gave notice to A. of the transfer. A., when notified, 
only said shortly that he would see about that, but said nothing of any set-off which he had against 
B. In a suit upon the note in the name of B., for the benefit of C., it was held that A. was pre- 
cluded from availing himself of any set-off he might have against B. Albee v. Little, 5 Id. 277. 

In a suit on promissory note, indorsee v. maker, the defendant has the same right to file bis 
declaration on book account in off-set, on an account existing before notice of the indorsement, as 
if sued by payee. Martin v. Trobridge et al. t 1 Verm. Rep. 447. 

The decisiou in this case is made under statutes authorizing the defence which it sustains. The 
court add — “ We have nothing to do with the policy of these statutes; while they are in force 
the indorsee must take the note subject to the rights of the maker against the payee, and rely up- 
on his security upon the indorsement.” Ibid. 

The maker of a promissory note when sued by an indorsee, will not be allowed an off-set of 
notes which he has purchased against the original payee of the note on which he is sued, unless 
he has perfected his right of action agaist such payee, by giving him notice that he is the holder 
of said notes, previous to the assignment to the plaintiff. Parker r. Kendall, 3 Id. 540. 

The demands proper to be pleaded in off-set, in such cases, must be such as the defendant 
could have pleaded if the action had been brought by the original payee of the note. Ibid. 

When the maker of a promissory note payable to A. B. or bearer, is sued by one, as bearer, 
the defendant will not be -allowed to plead any demand in off-set except such as he may have 
against the plaintiff in the action Ibid. 

It seems in an action by an indorsee of a promissory note, commenced previous to the revised 
statutes, the defendant may avail himself of a set-off against the payee , when, by the pleadings, 
the very right of the plaintiff to the note is denied ; as where the transfer is charged to have been 
fraudulent , with the view of defeating the set-ofl’. Savage v. Davis, 7 Wend. Rep. 223. 

^ Where one makes a promissory note negotiable at bank, and the bank becomes its purchaser, 
no set-ofl* cun be allowed against it in favor of the maker against the payee. Emanuel r. At- 
wood, 6 Port. 334. Nor is a set-off allowable in favor of the maker against an intermediate in- 
dorser, unless there has been a contract between the parties, founded on some new consideration, 
so as to allow it. Kennedy v. Manship, 1 Ala. Rep. N. S. 43. 

In a suit by T. against 5f. & B. a note executed by T. and another and payable to M. alone, 
would be a good set-off. Carson r. Barnes, Id. 93. 

False representations in the sale of a chattel for which the note was given, aro admissible by 
way of reduction of damages. Harrington v. Stratton, 22 Pick. 511. 
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fendant(o). And the same rule applies whether the form of action be debt H. Oftha 
or as$umpsit( p ) . t PIeM * 

/ 

Although, in general, a creditor who separately agrees to take less than Compoai- 
his entire demand, is not legally bound by such engagement for want of ade- uon(^). 
quate consideration (r), yet where several creditors, on the faith of each others 
stipulations, enter into an arrangement of that nature, whether by deed or 
unstamped memorandum, each is legally bound by it, and he cannot either 
privately receive(s) or sue his debtor for a larger dividend than the rest(f). 

And one of the makers of a joint *promissory note is at liberty to show that he [ *607 ] 
was a mere surety for the other party, and so known to the plaintiff, the payee 
of the note, and that the plaintiff has taken a composition from the principal 
debtor without the defendant’s consent(u). And where A. advanced 100/. 
to B. on the joint and several promissory note of B. and C., the latter at the 
time owing A. 65/., on his own account, and C. failed, and at a meeting of 
his creditors, A. tuid others entered into a resolution that C. should assign ' 
certain property for the benefit of his creditors, and that his creditors should 
give him a release , and A. at this meeting stated his debt to be 65/. and af- 


(o) Id. ibid. And see the judgment of the 
co art in Moore v. Butlin, 7 Ad. El. 595; 2 
N. & P. 436, S. C. 

(p) Cousins v. Paddon, 2 C., M. & It. 547; 
5 Tyrw. 555,8. C. ; Tuck r. Tuck, 6 M. & 
W. 109. 

(q) See in general, Montagu on Debtor nnd 
Creditor; 3 Chit. Commercial Law ; Harrison’s 
Index, tit. Debtor and Creditor , iv. vol. 2, p. 
883, vol. 3, p. 2440; Jones r. Senior, 4 M- & 
W. 123; post , 621, n. (o). And ns to the ef- 
fect of a Scotch deed of composition, sec Wood- 
ham r. Edwards, 5 Ad. & El. 771; 1 Nev. Si 
Perry. 207, S. C. 

(r) Fitch v. Sutton, 5 East, 230; see Down 
v. Hatcher, ante , 605, note (/»). 

(s) AnU, 85, note (g); Slone v. Compton, 
5 Bing. N. C. 142; Cowper r. Smith, 4 M. & 
W. 519; an/e, 86, note (n). See also ante , 
421 to 423. 

(/) Sec Good v. Checseman, 2 B. & Ad. 
328; 4 Car. & P. 513, S. C. A debtor being 
unable to meet the demands of his creditors, 
they signed an agreement (which was assented 
to by the debtor) to accept payment by his cov- 
enanting to pay two thirds of his annual income 
to a trustee of their nomination , and give a war- 
rant of attorney as a collateral security. The 
creditors never nominated n trustee, nnd the 
agreement was not acted open, nnd one of the 
creditors brought an action against the debtor 
for his demand. The debtor appeared to have 
been always willing to perform his part of the 
engagement: held, that the agreement, though 
not properly an accord and satisfaction, was 
still a good defence on the general issue, ns it 
constituted a valid new contract between the 
creditors and the debtor, capable of being im- 
mediately enforced, and the consideration for 
which to each creditor was the forbearance of 
the rest, and as there appeared no failure of 
performance on the part of the debtor. 

Cork t>. Saunders, 1 Bar. & Aid. 46. A. 
being insolvent, by agreement, stipulated to as- 
sign his property immediately, the creditors 
consenting that the business should be carried 


on for their benefit until tho next meeting, and 
that then the property should be divided among 
them. The insolvent assigned his effects. At 
the next meeting several of the creditors, who 
had signed this instrument, agreed that the bu- 
siness should be carried on by the trustees for 
a further time: it was held that a creditor who 
had signed the first agreement, although ho had 
not in any way concurred in the second, could 
not maintain an action against tho insolvent for 
a debt existing ut the time of the first agree- 
ment. 

Tallork r. Smith, 6 Bing. 339; 3 Moo. Si 
P. 676. By an agreement between defendant! 
and their creditors, all defendants’ stock in trade 
was placed in the hands of trustees for the ben- 
efit of creditors, and defendants were to execute 
to the trustees a conveyance of all their estate, 
in which deed were to be inserted all other usu- 
al clauses. The trustees enrried on the defend- 
ants’ business, and paid the creditors 10s. in 
the pound. They then tendered for execution 
by defendants a conveyance of all their estate, 
containing a clause of release, which defendants 
objected to ns insufficient, and refused to exe- 
cute the conveyance. The instrument, not 
having been executed by all the creditors, a 
meeting, at which the defendants were called 
on to execute was adjourned, that the signa- 
ture of every creditor might be [obtained. It 
was held, that the plaintiffs, who, as creditors, 
were parties to the above agreement, could not 
sue for their original debt, nt least till the con- 
veyance, such as it was, had been executed by 
all the creditors, and refused by the defendants. 

Enics r. Widdowson, 4 Car. & P. 151. An 
assignment of property for the purpose of se- 
curing debts due and to be due, with a power 
of sale, upon giving six months notice, is only 
a collateral security, and, without u special 
clause to that effect, does not suspend the rem- 
edy by action against the debtor. And see 
Lancaster r. Harrison, 6 Bing. 726; 4 M. & 
P. 561, S. (’. 

As to tender of composition notes, sea an/e, 3 13. 
(m) Hall v. Wilcox, 1 Moody & R. 58. 
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II. or the terwards received a dividend on that sum, it was held that A. could not, on 
Plea*. ths subsequent failure of B., sue C. on the promissory note(r). But in or- 
Coinpoai* der to render the deed or agreement of composition binding on the creditor, 
tion it must be shewn that all , or at least the general body of the defendant’s 
creditors, agreed to accept the composition: and if it appears that one cred- 
itor only besides the plaintiff was induced to enter into the arrangement, the 
plaintiff will not be precluded from recovering his original demand (to). And 
where by an agreement entered into between the plaintiffs, together with oth- 
er creditors, and the defendant, the defendant agreed to pay a composition 
of 15$. in the pound by two instalments; and a surety, in consideration of 
the creditors agreeing to discharge the defendant from all debts and demands 
on receiving such composition of 15$. in the pound, agreed to pay a sum of 
money in part payment of the first instalment, and to accept a bill of ex- 
change drawn by the defendant in part payment of the second, the creditors 
agreeing to exonerate and discharge the defendant on payment of the said 15$. 
in the pound ; and it was also agreed that several bilk of exchange, the 
amount of which was equal to the residue of the sum payable on the compo- 
sition, which had been before indorsed by the defendant and handed over to 
the plaintiffs, should be considered as part payment of the said 1 bs.inthe 
pound ; it was held that the bills left in the bauds of the plaintiffs were not, 
under this agreement, to be considered as an absolute payment, unless they 
were paid when at maturity, and, one of them having been dishonoured, that 
the defendant remained liable on his indorsement (a:). So, if it be part of 
the condition of the deed that the debtor shall make a full disclosure of his 
property, and he conceals a portion of it, the creditors signing the deed may 
[ *6.08 ] still proceed against liirn(y); or if a creditor compound *with his debtor un- 
der a false impression, in which the debtor knowingly leaves him, as to the 
extent of the debtor’s estate, the creditor is not estopped from suing for the 
balance of his debtfz). And a creditor who is refused permission to come 
in under a composition deed, is remitted to his former rights, notwithstand- 
ing he may have previously bound himself to enter into such deed(a)(l). v 

(v) Seager v. Billiugtou, 5 Car. & I*. 456. 8 Bing. 258, S. C. The plaintiff attended a 

(u>) Reay t?. Richardson, 2 C., M. & R. meeting of the defendant’* creditors and con- 
422. As to proof of an agreement to com- curred m certain resolution* for the execution 
pound, see ib. It is usual in a deed or agree- of a release to the defendants on their execut- 
inent of composition to insert a clause, that ing an assignment of all their effects to tras- 
unlcss all the creditors above a certain amount tees, for distribution amongst their creditors, 
shall, within a specified time, enter inta the The defendants and the trustees at first disput- 
deed or agreement the same shall be void. ed the amount of the plaintifis debt, but iub- 

(*) Constable v. Andrew, 2 C. & M. sequent ly altogether refused to allow him to 

298; and see ante , 312, note (/)• come in under the deed: it was held, that bis 

(y) Wenham v. Fowle, 3 l)owl. P. C. 43. having signed the preliminary resolutions was, 

(z) Vine v. Mitchell, 1 Mood. & Rob. 337. under'lhe circumstances, no bar to his right to 
(a) Garrard v. Wooluer, 5 Moore & S. 327; sue the defendants for his original debt 


(1) The payee of a note for $4,310, agreed with the maker, that if the maker would con- 
vey to him certain land, the the sum of $3,200 should be allowed to him on the note, and if any 
sum should be paid in cash or otherwise, double the amount paid should be indorsed upon the 
note; and that upon receiving a conveyance of the land and the maker's note for $500, payable 
in one year with interest, the first note should be given up; and in this agreement was the clause, 
** the above arrangement is to be carried into effect in three months.” The land was conveyed 
within the three months, and the $3,200 indorsed as paid on the note; but no other payment 
and no noto for $300 was made or tendered within the three months. It was held that the 
note was not a penalty to enforce the performance of some other obligation, but that it was ev- 
idence of a subsisting debt to the amount of it, and that the agreement was in the nature of a 
composition, the conditions of which must be strictly complied with, and that the maker had not 
complied with the conditions of the agreement, and therefore the payee waa entitled to re- 
cover the balance of the note after deducting the $3,200. Makepeace t\ Harvard College, 10 
Pick. 298. 
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The Statutes of Limitations, as far as respects bills and notes, &e. are II. Of the 
the 21 Jac. 1, c. 16, ss. 3 and 7; 4 & 6 Ann. c. 16, s. 19, and the 9 Geo. p,ea# - 
4, c. 14, ss. 1, 3, and 8. The 21 Jac. 1, c. 16, s. 3, enacts, that all ac-Statutee of 
tions upon the case, other than for such accounts as concern the trade of 
merchandise between merchant and merchant (c), their factors or servants, 
all actions of debt, grounded upon any lending or contract, without special- 
ty, shall be commenced and sued within six years next after the cause of 
such action or suit, and not after. But sect. 7, provides, that if any person 
or persons, that is or shall be entitled to any such actions, shall be at the 
time of any such cause of action given or accrued, fallen or come within the 
age of twenty-one years, feme covert, non compos mentis, imprisoned, or 
beyond the seas, that then such person or persons shall be at liberty to bring 
the same actions, so as they take the same within such times as are before 
limited after their coming to or being of full age, discovert, of sane memory, 
at large or returned beyond the seas, as other persons having no such im- 
pediment should have done. 

The 4 & 5 Ann. c. 16, s. 19, enacts, that if any person or persons against 
whom there is or shall be any such cause of suit or action for seamen’s wa- 
ges, or against whom there shall be any cause of action upon the case or of 
debt, grounded upon any lending or contract, without specialty, or any of 
them, shall be at the time of any such cause or suit, or action given or ac- 
crued, fallen or come, beyond the seas, that then such person or persons, 
who is or shall be entitled to any such suit or action, shall be at liberty to 
bring the said actions against such person or persons after their return from 
beyond the seas, so as they take the same after their return from beyond the 
seas within such time as are respectively limited for the bringing of the said 
actions before by this act and by the said other act made in 21 Jac. 1. 

The 9 Geo. 4. c. 14, s. 1, after reciting the statute of James for England, 9 Geo. 4, 
and of Charles for Ireland, then recites as follows: And whereas various c * 14 - 
questions have arisen in actions founded on simple contract* as to the proof 
and effect of acknowledgments and promises offered in evidence, for the 
purpose of taking cases out of the operation of the said enactments, and it is 
expedient to prevent such questions, and to make provision for giving effect 
to the said enactments, and to the intention thereof; and enacts, That in 

[ *609 ] 

new or continuing contract, whereby to take any case out of the operation of 
the said enactments, or either of them, or to deprive any party of the ben- 
efit thereof unless such acknowledgment or promise shall be made or contain- 
ed by or in some writing to be signed by the parly chargeable thereby; and 
that where there shall he two or more joint contractors, or executors or ad- 
ministrators of any contractor, no such joint contractor, executor, or adminis- 
trator, shall lose the benefit of the said enactments, or either of them, so as to 
be chargeable in respect or by reason only of any written acknowledgment or 
promise, made and signed by any other or others of them: provided always, 
that nothing herein contained shall alter or take away, or lessen the effect of 
any payment of any principal or interest made by any person whatsoever: 

(6) A defence under this statute must ul- of the statute of limitations; hut there must be 
ways have been specially pleaded, independ- a part-payment in cash, or what is equivalent 
ently of the new rules; see ('bitty on Plead- lo it, to have that effect; Williams v. Griffith, 
ing, 6th edit. vol. i. p. 471). 2 (*., M. & R. 45; Mills t\ Fowkes, 5 Bing. 

(O Since the 9 Geo. 4, c. 14, accounts not N. C. 465; 7 Scott, 444, S. C. 
in writing are not sufficient to take u case out 


actions of debt # or upon th eense, grounded upon simple contract, no acknowl- 
edgment or promise by words only shall be deemed sufficient evidence of a 
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II. Of the provided also, that in actions to be commenced against two or more such 
eas joint contractors, or executors or administrators, if it shall appear at the trial 
Statute of or otherwise that the plaintiff, though barred by either of the said recited 
lions* 11 " acts or act ’ as to one or more su °h j°* nl contractors, or executors or 
administrators, shall nevertheless be entitled to recover against any other or 
others of the defendants by virtue of a new acknowledgment or promise, or 
otherwise judgment may be given, and costs allowed for the plaintiff as to 
such defendant or defendants, against whom he shall recover, and for the 
other defendant or defendants against the plaintiff. 

Sect. 3 enacts, That no indorsement or memorandum of and payment, 
written or made after the time appointed for this act to take effect(d) upon 
any promissory note, bill of exchange, or other writing, by or on the behalf 
of the party to whom such payment shall be made, shall be deemed sufficient 
proof of such payment, so as to take the case out of the operation of either 
of the said statutes. 

Sect. 8 provides, That no memorandum or other writing made necessary 
by this act shall be deemed to be an agreement within the meaning of any 
statutes relating to the duties ofstamps(e). 

When The statutes of limitation, it will be observed, require the action to be 

S b lU or^* commenced within six vears next after the cause of action accrued , not wilh- 
gins m s j x y ears a f ter die making of the contract(f). Therefore the statute be- 
gins to operate only from the time when the hill became due, and not in gen- 
eral from the cJate(g-) (1 ) ; and, therefore, the plea in an action against the ac- 
[* 610 ] ceptor of a hill, or maker of a note, when payable *after date, should be ac- 
tio non accrcvit , and not non assumpsit infra sex annos(h). 

Where the payee of a hill was dead at the time it was accepted, the court 
held that the statute did not begin to run till his administrator had taken out 
administration (t). But if a party act as executor de son tort , as he mav be 
sued immediately as such, the statute runs in that case, and his subsequently 


( d ) 1st January, 1839. See Bosworth and 
Parr r. Cockett, in House of Lords, 6th May, 
1824, and other cases before this act, Searle r. 
Lord Barrington, 2 Stra. S20j 2 Ves. sen. 43, 
54. 

(c) This section applies only to instruments 
which might be stamped with an agreement 
stamp; and, therefore, a promissory note im- 
properly stamped is not admissible in evidence 
to take n case out of the statute of limitations; 
Jones f. Ryder, 4 M. & W. 32. But the fol- 
lowing memorandum “ I acknowledge to ow*e 
M. 36/. which I agree to pay him as soon as 
my circumstances uill permit ” is exempt from 
stamp duty, as a writing made necessary by 
that statute, provided it be put in for the mero 
purpose of barring the statute of limitations, 
the debt itself being proved by other evidence; 
Morris v. Dixon, 4 Ad. & Ellis, 845; 6 Nev. 


& Man. 438; 2 liar. & W. 67, S. C. 

(/) jf/i/c, 608. 

(S') Whittersheim r. Carlisle, 1 H. Bla. 631; 
Renew v. Axton, Carth. 3, (Chit. j. 174). 
As to the point when the statute of limitations 
begins to run on a note payable on demand; 
see post, 610; and Tophani r. Braddock, 1 
Taunt. 675, 576; Sir W. Jones, 194; Godb- 
437; 12 Mod 444; 15 Ves. 487; see Savage 
t\ Aldren, 2 Stark. R. 232, (Chit. j. 1007), from 
which it seems, that where a note was not to 
be delivered to the payee till certain conditions 
had been performed, the statute does not ron 
till the delivery of note; and see Irving r. 
Veitch, 3 M. & W. 90; post , 611, note (r). 

( h ) Jocelyn v. Lnscrre, 10 Mod. 294, (Chit, 
j. 232). 

(0 Murray t\ E. I. Company, 5 B. & Al. 
212, (Chit. j. 1121). 


(1) Limitation is from the accruing of the action, not the assumpsit. Withers r. Richardson, 
5 Monroe’s Rep. 94. Keith v. Harrington, 2 Verm. Rep. 174. 

A promise to pay certain notes signed by the promisee nnd another, is brokeu, when those 
notes become payable, and the statute of limitations then begins to run. Crofoot v , Moore, 4 
Id. 204. 

Such a contract is not a contract of indemnity, but an action will lie upon it as soon as the 
pay-day arrives, without payment by the promisseff. Ib. 
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taking out letters of administration will not alter the case(fc). And if after H. Of the 
the cause of action accrued, and after the statute had begun to nm, the debt- p,oas * 
or within six years die, and, by reason of litigation as to the right to probate, 8l ?tute of 
an executor of the will is not appointed until after the expiration of the six t^n g lU ” 
years, the statute will be a bar, though plaintiff sue such executor within a When 
reasonable time after probate granted(/). Statute be- 

Where an agent seeks to recover from his principal the amount of a bill of gins to run. 
exchange drawn by the former upon the latter, which the agent has been ob- 
liged to pay in consequence of the non-acceptance of the principal, and the 
action is founded upon the implied contract of the principal to indemnify the 
agent against loss, the statute will only begin to run from the time of damni- 
fication, viz. when the agent was called upon to pay(m). But as a surety is 
entitled to sue his co-surety for contribution as soon as he has paid a sum 
exceeding his proportion of the whole debt, if two persons become sureties 
on a promissory note, and one of them, who has been compelled to pay 
considerably more than one-half of the debt, sue his co-surety for contribu- 
tion, and it appear that a large portion of the money, exceeding one-half of 
the original debt , has been paid more than six years previous to the com- 
mencement of the action, he will only be entitled to recover the amount paid 
by him within six years (n). 

If goods be sold at six months’ credit, payment to be then made by a bill 
at two or three months, at the purchaser’s option, this is in effect a nine 
months’ credit, and, consequently, an action for goods sold and delivered, 
commenced within six yearS from the end of the nine months, is in time to 
save the statute of limitations (o). 


Where a bill or note is payable a certain time after sight , no debt accrues 
until it ha3 been presented to the drawee, therefore the statute of limitations 
is no bar to such a note, unless it has been presented for payment more than Bin* aiM i 

six years before the action was commenced (p). Notes pay- 

able at or 

With respect to promissory notes payable on demand , it has been held sight. 
that the statute runs from the date of the note, and not from the time of the de- 

mand(</)(l). So although the note be payable with interest *on demand(r). Notes pay- 
able on 
Demand. 


(k) 10 Vcs. 93 

(/) Rhodes t\ Smethurst, 4 M. &. W. 42; 
see post, 823, (58). 

(m) Huntley v. Sanderson, 1 C. Si M. 467; 
3 Tyrw. 469, S. C. 

(/*) Davies r. Humfrcys,4 Jurist, 250, Hi). 
T. 1840, F.xch. see post, 823, (59). 

(o) Helps v. Winlerbottom, 2 14. &. Ad. 
431, Parke, J. dulitante on the ground of the 
option gi\en with rcsp»*ct to the hill. 

(/>) Dixon r. Nuttall, l C., M. & R. 307; 
6 C. & P. 320 , S. c.; ante , 365, not e(t); 
and see per Parke, B. in Norton v Ellam, 2 
M. & W. 462; Holmes v. Keriison, 2 Taunt. 
323, (Chit. j. 791); ante , 365, note (/»)• 

(q) rhriste r. Fonsick, C. P. London sit- 
tings after M. T. 52 Geo. 3, cor. Sir J Mans- 
field, Selw. 9th edit. 351; Cnpp r. Lancaster, 
Cro. Eliz. 549; Rumball r. Ball, 10 Mod. 38; 
3 Salk. 227, (Chit. j. 231); Anon. 15 Vin. Ab. 


103; ante; Tidd, 9th edit. 17, n. (*r); 1 Vos. 
344, accord; hut see Harris v. Ferraud, Hnrdr. 
36; Buckler r. Moor, 1 Mod. 39; Vin. Ab. 
tit. Limitation *, p. 14, semb. con; and quare, 
if payable in the body at a particular place, a 
demand there is not essential; and semble the 
statute could only run from the time of such 
demand; see Saunderson t’. Bowes, 14 East, 
500; Carter v. Ring, 3 Campb. 519; Tophnm 
t\ Brnddiek, 1 Taunt. 575, 676; Shutford r. 
Percowe, Sir \V. Jones, 194; Godbolt, 437; 
Collins r. Penning, 12 Mod. 444; Ex parte 
Dewdney, 15 Ves. 487. It seems that in the 
case of a note payable twelve months after 
notice , notico must be given; Clayton v. Gos- 
ling, 5 Bar. & Cres. 360; 8 D. & Ry. 110, 
(Chit. j. 1287); see judgment of Parke, B. in 
Norton r. Ellam, 2 M. & W. 464. 

(r) Norton r. Ellam, 2 M. & W. 461. But 
in Gascoyne v. Smith, M’Clel. & Younge, 338, 


[ *011 J 


(1) The statute of limitations begins to run from the date of ,a promissory note payable on de- 
mand. Little v. Blunt, 9 Pick. Rep. 488. Smith u. By the wood, Rice’s Law Rep. 245. 
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II. Of the But if a note be payable “ twenty-four months after demand the statute is 
< 48. no [> ar if die note be presented for the first time within six years before the 
action commenced (s). 

Account It has been considered, that the statement of an account and striking a 
balance within six years, which the debtor promises to pay with interest, cre- 
ates such a new cause of action that it suffices to sue within six years after, 
although all the items are of longer date, and though the account be stated 
since the passing of the 9 Geo. 4, c. 14, which in general requires an ac- 
knowledgment in writing(l). But a mere parol statement of an antecedent . 
debt, without any new contract or consideration , made within six years be- * 
fore action brought, does not constitute a sufficient cause of action to pre- 
vent the operation of the statute of limitations(u). 

Where the defendant was indebted to the plaintiffs in a balance of 2345 / , 
for which they held his over-due promissory note, and in 1827 it was agreed 
between them that the defendant should pay the balance as follows, viz. 
245/. in cash, and the remainder by annual payments of 300/. a year out 
of his salary as a consul abroad, and by the proceeds of certain wines 
consigned by him to India, and that the plaintiffs should hold his promis- 
sory note as a security for the payment of the account; and 245/. was 
paid, and the 300Z. was also paid in 1828 and 1829, but the defendant 
made default in payment of it in September 1830, it was held, that the plain- 
tiffs were entitled at any time within six years from September 1830 to sue 


a note payable on demand, with interest until 
paid , was held not to be payable instantly , 
and, therefore, not to be treated as overdue in 
the hands of an indorsee; and it was observ- 
ed, that if the parlies meant to secure some- 
thing demandable instantly, it would have been 
absurd to stipulate for the payment of interest. 
The same point was determined in Barough n. 
White, 4 Bar. & Cres. 325. 

(s) Thorpe r. Ooombe, Ry. & Moo. 3S8; 8 
Dow. & Ry. 347, (Chit. j. 1295); Sturdy r. 
Henderson, 4 B. & Aid. 592, S. P. 

(t) Smith v. Forty, 4 Cur. Hi P. 127. An 
administratrix sued for a debt due to the intes- 
tate. ft appeared that the debt accrued more 
than six years before the commencement of the 
action, but that within six years the defendant 
and the agent of the administratrix went 
through the account together, and struck a bal- 
ance, which the defendant promised to pay with 


interest as soon as he could, and it was held 
that the administratrix was entitled to recover 
on n count upon an account stated with her, 
and that the statute of limitations waa no bar. 
Vaughan, B. said, “ I think that the plaintiff 
has shewn a good cause of action on the count 
upon an account stated with the administratrix. 
The plaintiff does not go upon the original debt 
at all. i take the statute 9 Geo. 4, c. 14, to 
apply to cases whore you go for the original 
debt, and then give some evidence of an ac- 
knowledgment to rebut the presumption raised 
by the statute of limitations, that the debt has 
been satisfied in the course of six years since it 
occurred.” Verdict for plaintiff. And see 
post, 616, note (A); but see cases, next note. 

00 Jones r. Ryder, 4 M. & W. 32; and see 
observations in Willis r. Newham, 3 Young© 
& Jer. 523, 521 


But where an action will not lie without a previous demand, ns on a promise to deliver goods, 
or perform some service on demand, the statute begins to run from the time of making the de- 
mand. Ib. 

Iu the case of a promissory note, payable on demand, the time when the statute of limitations 
begins to run, should be computed from the making of the note, and not from the time when 
the holder shall make an actual demand of payment. Larason and IIopDock v. Lambert, 7 
Halsfed’s Rep. 247. 

There is no difference between a note payable “ when demanded.” and one payable on de- 
mand. ond in both cases the statute of limitations begins to run from the date of the note. 
Kingsbury r. Butler, 4 Verm. Rep. 458. 

When the statate of limitations is pleaded to an’ action on promissory note payable ** when 
demanded” the plaintiff will not be allowed to prove the note had been lost for a time, in order 
to rebut the presumption that a demand had been made. Ib. 

Where bills of exchange are made payable at a particular place, no action can be main- 
tained until after a demand at that place, and dishonor there. Therefore the statute of limita- 
tions begins to run from the time of soch demand, and not from the timo when the bills were 
payable, according to their tenor. Picquet r. Curtis, 1 Sum. 478. 
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PLEA8, AND REPLICATIONS. 

the defendant on the promissory note, or for the balance remaining due, on 
a count upon an account stated(c). 

Before the 9 Geo. 4, c. 14, a verbal acknowledgment of one of several 
drawers of a joint and several promissory note, was holden sufficient to take 
the case out of the statute as against all or any one of the other drawers in a 
separate action on the note against him(x)(l); and this although the latter 
were only a surety(y). And in an action against 4 A. on ihe joint and sever- 
al promissory note of himself and B., to take the case out of the statute of 
limitations, it was held enough to give in evidence a letter written by A. to 
B. within six years, desiring him to settle the debt {z). But where an ac- 


( v ) Irving v. Veitch, 3 M. & W. 90. 

(x) Whitcomb v. Whiting, Dong. 652, 653, 
(Chit. j. 409). 

(y) Per ham o. Rajrna!, 2 Bing. 306 ; 9 


Moore, 568, (Chit. j. 1226). 

( 2 ) Holliday v . Ward, 3 Cnmpb. 32; and 
aee Rex r. Hardwick, 11 East, 585; Nicholla 
v. Dowding, 1 Stark. 81. 


(1) The tame point hat been ruled in the United States, even when the acknowledgment was 
made after the dissolution of the partnership. Smith v. Ludlow, 6 John. Rep. 267. See Cle- 
ments r. Williams, February Term, 1814. MSS. Sup. Court. -{ Sea also Austin v. Rostwick, 
9 Con. 496; Patterson r. Choate, 7 Wend. 441. Contra. Searight v. Craighead, 1 Pen. Rep. 

137. y 

But, where an action was brought against A. and B., and C. bis wife, upon a joint promissory 
note made by A. and C. before her marriage, and the promise was laid by A. and C before her 
marriage, and the defendant pleaded the statute of limitations, whereupon issue was joined; it 
was held, that an acknowledgment of the note by A. within six years, but after the intermarriage 
of B. and C., was not evidence to support the issue. Pittam e. Foster, 1 Barn. & Cresw. 248. 
And see 11 Wheat Rep. 316. 3 Cain. 133. 

The acknowledgment, by one of two partners, of a debt against the partnership, as just and 
still doe, is admissible evidence in an action against both, to remove the bar of the statute of lim- 
itations, although such acknowledgment was made after the dissolution of the partnership, and 
the narty making it was then insolvent. Austin et al. r. Bostwick et al. % 9 Conn. Rep. 496. 

It it appear that such acknowledgment was mnde by one partner, with a view of fixing a lia- 
bility on his late co-partner, it will be entitled to little weight; but if it wer» made honestly, and 
will operate against him who made it, it will not be considered destitute of weight. Ib. 

Where the evidence relied on to take a joint debt out of the statute of limitations, consists of 
acknowledgments made by both of the debtors, no joint art by them is necessary, to render such 
acknowledgments effective. Ib. 

Where the attorney of the plaintiff, meeting one of the defendants, observed to him, that the 
plaintiff's account against him was in his hands, to which such defendant replied, 44 it was one of 
the old co-partnership debts; the plaintiff ought to do with it ns the other creditors had done — 
accept fifteen cents on the dollar — he would pay that at any time;” it was held that this was an 
acknowledgment of a debt still due. Ib. 

The acknowledgment of a precious debt due from a firm , made by one partner after the disso- 
lution, binds the other partner so far as to prevent him from availing himself of the statute of 
limitations; such acknowledgment is sufficient to repel the presumption of payment of a debt 
which it shown to have once existed against the firm, although not competent to create a debt: so 
held ia this case, where the admission was made twelve years after the dissolution. Patterson v. 
Choate, 7 Wend. Rep. 441. 

Where the testimony was, that the partner said that the balance was due at the time of disso- 
lution, and had not been paid to his knowledge, and then the witness added, on examination, that 
the expression was, “ that the balance was due at the time of the dissolution, and still is due,*' 
or 44 that it was then due, and had never been paid;” it was held that it amounted to an admis- 
sion of a subsisting indebtedness. 

The acknowledgment of a debt, by one joint debtor, is admissible evidence against all, to taka 
the case out of the statute of limitations. Coit t?. Tracy et al , 8 Conn. Rep. 268. 

But snch acknowledgment is not, under all circumstances, sufficient for this purpose. Ib. And 
see same case, 9 Conn. Rep. 1. See also Getch v. Hearld, 7 Greenleaf ’« Rep 26. 

A joint note made in 1815 by two promissors, being shown in 1830 to one of them, he said at 
first that ha thought he was a witness to the note, and was not aware, till he saw the note, that ha 
had signed it, or any other note, with the other promissor. He admitted that he signed the note, 
and said that he did not know that it had been paid, but presumed it wns due. Held that this 
was not sufficient to take the case out of the statote of limitations. Cambridge v. Hobart, 10 
Pick. Rep. 232. 

But in the case of a sole debtor, such admissions might be considered os strong e\idenee of the 
present existence of the debt. Ib. 
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tion was brought against A. and B. and C. his wife, upon a joint promissory 
note made by A. and C. before her marriage, and the promise was laid by 
A. and C. before her marriage, it was held, that an acknowledgment of the 
note by A. within six years, but after the intermarriage of B. and C., did 
not take the case out of the statute(a) ; and it was clear, before the 9 Geo. 
4, that after the death of one of several joint or joint and several contractors, 
his executors could not be prejudiced or rendered liable after six years, by 
an admission or paft-paymeut of the demand by the surviving debtors after 
the death,' b). So the acknowledgment by one partner to bind the other 
must have been clear and explicit, and therefore it was held not sufficient, 
in order to take a case out of the statute of limitations, in an action on a 
promissory note, to shew’ a payment by a joint maker of the note to the 
payee within six years, so as to throw it upon the defendant to shew that 
the payment was not made on account of the note(c). But where the ac- 
ceptor of a bill of exchange had acknowledged his acceptance, and that he 
had been liable, but said he was not liable then, because it was out of date, 
and that he would not pay it, and that it was not in his power to pay it, this 
was deemed sufficient to take the case out of the statute(d). However, 
where the acknowledgment made by the acceptor of his liability on the bill, 
was accompanied with a declaration that he was not liable to the drawers of 
the bill, there being no consideration for acceptance, it was held not sufficient 
to bar the statute in an action by the drawers (e). It was also held, that 
where one of two drawers of a joint and several promissory note having be- 
come a bankrupt, the payee received a dividend under the commission on 
account of the note, that was sufficient to prevent the other drawer from 
availing himself of the statute in an action brought against him for the remain- 
der of the money due on the note, the dividend having been received within 
six years before the action brought(/). But in a subsequent case, where 
one of two joint drawers of a bill of exchange became bankrupt, and under 
this commission the indorsee proved a debt (beyond the amount of the bill) 
for goods sold , fyc. and they excepted a bill as a security they then held for 
their debt, and afterwards received a dividend; it was held, that in an action 
by the indorsees of the bill against the solvent partner, the statute of limita- 
tions was a good defence, although the dividend had been paid by the as- 
signees of the bankrupt partner within six years (g). 

The conflicting decisions on the former statute of limitations occasioned 
the passing of the 9 Geo. 4, c. 14, since which act no verbal acknowledg- 
ment or promise is any longer available, even against the *party making it; 
and a written acknowledgment or promise must be signed by the party him- 
self and not by an agent(A), and a perfect wfitten acknowledgment will affect 


(а) Pittam v. Foster, I Bar. & Cres. 249 ; 2 
Dow. & Ry. 363, (Chit j. 1169). 

(б) Atkins v. Tredgold, 2 Bar. & Cres. 23; 
$ Dow. & Ry. 200, (Chit. j. 1183); and see 
Slater r. Lawson, 1 B. & Ad. 396; post, 615, 
note (0; parte Woodward, 3 Mont. & Ayr. 
609 614. 

(c) Holme v. Green, 1 Stark. R/488, (Chit, 
j. 980). 

(d) Leaper v. Tatton, 16 East, 420, fChit. 
j. 876). 

(e) Easterby v. Pullen, 3 Stark. R. 186, 


(Chit j. 1163); and see the decisions in the 
Court of King’s Bench in Easter and Trinity 
Terms, 1827. 

(/) Jackson r. Fairbank, 2 II. Bla. 340, 
(Chit. j. 527); bat see next note. 

(g) Brandrarn v. Wharton, 1 Bar. & Aid. 
463, (Chit. j. 1024); and see Ex parte Wood- 
ward, 3 Mont. & Ayr. 609, 615. 

( h ) Hyde v. Johnson, 2 Bing. N. C. 776, 
S. C.; 3 Scott, 289; 2 Hodges, 94; Irving r. 
Veitch, 3 M. & W. 98; post , 616, note (d). 
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only the party who made it, and not a partner or third person(i)(l). Nor 
will an unstamped promissory note be receivable in evidence to take a case 
out of the statute(/). But if there has been a sufficient signed acknowledg- 
ment or promise in writing, and it has been lost, it should seem that parol 
evidence of its contents would be admissible(fc). 

The statute 9 Geo. 4, c. 14, is silent with respect to the terms or lan- 
guage of the written acknowledgment , and therefore recourse must be had to 
the principle and to the cases before that act(l), to ascertain what acknow- 
ledgment would be sufficient, and what shall be deemed conditional only. 
The written acknowledgment must contain an unqualified admission of the 
debt from which a promise may be inferred(m)(2) ; or if qualified or condi- 
tional, the event on which the payment was to be made must be shewn to 
have happened, as where the promise is to pay to him when able, the ability 
to pay must be averred and proved (n) (3). A promise in writing to pay the 


IT. Of the 
Pleat. 

Statute of 
Limita- 
tions. 

What ac- 
knowledg- 
ment in 
Writing 
it now re- 
quired. 


(») Ante, 60S; and tee Marten v. Bridget 
and another, 3 Car. & P. 83. 

( j ) Jones v. Ryder, 4 M. & W. 32; ante , 
609, note (e). 

( k ) Haydon r. Williams, 7 Bing. 163; 4 
Moore & P. 811,8. C. ; see Waters r. Tomp- 
kioe, 2 C., M. & R. 723; /*>«/, 615, note (y). 

(l) See them collected. Stark, on Kvid. vol. 
ii. 892 to 899; 2 Saunders, by Patteson and 
W. 68 to 64; 8 Bing. 331; Chitty’s Col. StaL 
709. 

(m) Per Lord Tenterden, in Tanner r. 
Smart, 6 Bar. & Cret. 603; 9 Dow. & Ry. 
549, (Chit. j. 1471). 

(n) Loing t. Mackenzie, 4 Car & P. 463. 

A. having become bankrupt in August, 1819, 
wrote in November, 1826, u letter to B., in 
which he spoke of a debt of y 8/ 1 bs. due from 
him to B., and said inter alia as follows: — 
” By the end of next month I shall have my 
bankers* account here, and I shall remit the 
sum due to you in a draft on them:** it was 
held, in an action of indebitatus auumpsit by 

B. against A. for the sum mentioned, that the 


letter contained a sufficient promise to answer 
a plea of the statute of limitations, and also a 
plea of bankruptcy ; and that to render the 
plea of bankruptcy applicable to the case, it 
must be shewn that the debt existed prior to 
the bankruptcy. 

So a letter written by the defendant to the 
plaintiff within six years, stating “ 1 can never 
be happy until I have not only paid you every 
thing but nil to whom I owe money;” and 
“ your account is quite correct: and oh! that I 
were now going to enclose you the amount of 
it;” is evidence to go to the jury of an ac- 
knowledgment taking the case out of the stat- 
ute of limitations: and it was held, that such 
promise, accompanied by this expression “ it 
is impossible to state to you what will be done 
in my affairs at present; it is difficult to know 
what will be the best, but immediately it is 
settled you shall be informed;” is an absolute 
unconditional promise, and not a qualified or 
conditional promise; Dodson r. Mackey, 4 Nev. 
& Man 327. Though, it should seem, that 
proof of such letters together with proof of a 
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(1) A promise to a holder of a chose in action taking a case oat of the statute of limitations is 
available in action by a subsequent holder. SSoulden r. Van Rensselaer, 9 Wend. Rep. 233. 

(2) The acknowledgment of u defendant, to take the case out of the operation of the statute 
of limitations, must be an unequivocal and positive recognition of a subsisting claim in favor of 
the plaintiff; it must be an admission of a previous subsisting debt which he is liable and willing 
to pay; and must not be accompanied by circumstances repelling the presumption of a promise 
to pay the debt. Purdy v. Austin, 3 Wend. Rep. 187. Stafford t\ Bryan, 2 Paige’s Chan. Rep. 
45. 8. C. 3 Wend. 632. 

The principle clearly to be drduntl from the decisions of this court on the statute of limita- 
tions, is, that in addition to the admission of a present subsisting debt, there must be either an 
express promise to pay, or circumstances from which an implied promise niny fairly be presum- 
ed. Morse r. The Bank of Columbia, 6 Peters’ Rep. 86. 

And generally, ns to what will or will not amount to a sufficient acknowledgment, see Pinker- 
ton v. Bailey, 8 Wend. 600; Olcott r. Scales, 3 Verm. 173; Peebles v. Mason, 2 Dev. 367. 
Russell’s Am’rs v. Gass, 1 Martin & Verger’s Rep 270. Frey r. Kirk, 4 Gill & John. 509. 
Rogers v. Waters, 2 Gill & Johns. Rep. 64. Gallagher r. Milligan, 3 Penn. Rep. 179. Cburch 
v. Feterow, 2 Penn. Rep. 301. Bradley v. Field, 3 Wend. 2? 2. Jamison t. Lindsay, 4 Mc- 
Cord, 93. Falls »*. Mcknight, 3 Dev Rep. 4*21. Boswell v. Roby, 3 N. Damp. 467. Rice r. 
Wilder, 4 Idem, 836. Russell v. Copp, 5 Idem, 154. Dean r. Hewitt, 5 Wend 257. At- 
wood v. Coburn, 4 Verm. 315. Rend r. Hurd, 7 Wend. 408. Hancock v. Bliss, Idem, 267. 

(3) In debt on a promissory note negotiable at bank, by holders against indorsers, the indors- 
er pleads the general issue, with leave to give the statute of limitations in evidence; and, at the 
trial, the plaintiffs prove a conditional promise made by the indor^r to pay the debt, within the 
period of limitation. Held, such conditional promise does not sufiice to take the case out of the 
statute, unless peiformance of the condition be shown. Farmers’ Bank v. Clark, 4 Leigh’s R # 
603. See post, 823, (60)'. J. 
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II. or the balance due is enough "under this act to take the case out of the statute, al- 
Plca*. though the writing does not express the amount of the balance; but if the 
Statute of whole evidence be proof of the writing, and of the original cause of action, 
Limita- the plaintiff can only recover nominal damages(o). 

twna. j n ftn act j on on a promissory note, where the statute of limitations is plead- 

ed, a letter expressed in ambiguous terms, not referring to the note sued up- 
on, or to any other transaction in particular, is proper evidence to be left to 
the jury to determine whether it relates to the note, so as to amount to a suf- 
ficient acknowledgment to take the case out of the statute; and if the jury 
find that it does so relate, their verdict is conclusive(p). And where a let- 
ter acknowledging the existence of a debt, which is produced for the purpose 
of taking the case out of the statute of limitations, does not contain any date, 
the time when the letter was written may be supplied by parol evidence^). 


What a Although the 9 Geo. 4, c. 14, has altered the law respecting verbal prom- 
infficient { seSy an( j prevents them from taking a case out of the statute of limitations, it 
mentto^ seems to leave the authority of the decisions relating to the payment of prin- 


take Case 

out of Sta- bill drawn more than six years ago by the plain- 
tate. tiff on the defendant and accepted by the lat- 

ter, will not entitle the plaintiff to recover more 
than nominal damages; id. ibid; and see tn- 
fra , note (o). 

Bat in another case the following acknow- 
ledgment, 44 1 cannot pay the debt at present, 
bat I will pay it as soon us I can,'* was holden 
not sufficient to entitle the plaintiff to a verdict, 


c. 14,) that under these circumstances the let- 
ters were not sufficiently connected with that 
debt to entitle the plaintiff to a verdict, and he 
was nonsuited, but leave was given for a mo- 
tion to set aside the nonsuit. On application 
afterwards to the Court of Common Pleas, the 
nonsuit was confirmed, and a rule nisi for set- 
ting it aside was refused, and the court said, 
that the letters did not amount to an unquali - 


no proof having been given of the defendant's fied acknowledgment from which the court 


ability to pay; Tanner v. Smart, 6 Bar. &. 
Cres. 603; 9 Dow. i Ry. 549, (Chit j. 1471); 
Scales v. Jacobs, 3 Bing. 638, S. P.; Burrough 
and Park, J. dissentienie. 

So where in an action on a promissory 
note payable with interest, the words in the 
letter acknowledging the debt were, 44 1 shall 
be most happy to pay you both interest and 
principal as soon as convenient," it was held, 
that this was a conditional promise, and that the 
plaintiff was bound to give some evidence to 
shew that the defendant was able to pay or 
that it was convenient for him to do so; Ed- 
munds v. Downes, 2 C. & M. 459; 4 Tyrw. 
173, S. C. It is sufficient, however, in the 
case of a conditional promise to declare as up- 
on an absolute promise, where there is evi- 
dence of the condition having been performed; 
see per Parke, B. in Irving r. Yeiteh, 3 M. & 
W. 112, 113. 

Fearne v. Lewis, 4 Car Si. P. 173; 6 Bing. 
343; 4 Moore & P. 1, (Chit, j 1471). As- 
sumpsit on a bill, plea, statute of limitations. 
Two letters written by defendant were proved, 
to take the case out of the statute, addressed 
to a third person; the first stated that defend- 
ant should bo much obliged to plaintiff to 
withdraw his outlawry, and added, that as 
soon as his situation would allow, the plaintiff’s 
claim, with others, should receive that atten- 
tion that, as an honourable man, he considered 
them to deserve. The second letter expressed 
his readiness to do any thing to satisfy the 
plaintiff and all his creditors. No evidence 
was given of any proceeding to outlawry hav- 
ing been taken with respect to the debt the 
plaintiff sought to recover. It was held at 
Jtfisi Prius (the trial being since the 9 Geo. 4, 


could imply a sufficient promise to pay to take 
the case out of the statute; and see Haydon 
r Williams, 7 Bing. 163; 4 M. & P. 811, 
S. C. 

(o) Dickinson r. Hatfield, 1 Mood. & Rob. 
141 ; 5 Car. & P. 46, S. C. ; and see Dodson 
v. Mackay, 4 N. & M. 327; ante , 618, note 
(n), as to damages. 

Dabbs t>. Humphreys, 4 Moore & S. 285; 
10 Bing. 446, S. C. Assumpsit for the bal- 
ance of a bill of exchange. Plea the statute of 
limitations. In order to take the case out of 
the statute, a letter was given in evidence, 
written by the defendant to the plaintiff, in 
which the defendant said 44 I cannot send you 
the 20/., I have no money by me now, nor 
shall I have till after the fair; your better way 
will be to give up that bill which you hold, aud 
draw another for 30/. 9s. 9 d. which will be the 
balance of the account, which shall be honour- 
ed when due:" held, that this was a sufficient 
acknowledgment to take the case out of the 
statute: the jury having found that the bal- 
ance spoken of in the lottcr related to the bill 
in question. 

( p) Frost r. Bengough, 8 Moore, 180; I 
Bing. 266; 1 Law J. 96, C. P. Where a let- 
ter which ia put in to take a case out of the 
statute, contains a clear admission of an ex- 
isting cause of action, a jndge is warranted in 
telling the jury, “ that after such letter the 
statute is out of the question," provided he do 
not altogether withdraw the letter from their 
consideration; Cotledge r. Horn, 10 Moore, 
431; 3 Bing. 119, S. C. 

( q ) Edmunds v. Downes, 2 C. & M. 459; 
4 Tyrw. 173, S. C. 
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CHAP. IV.] 


cipal or interest unaffected, and therefore recourse must still be had to those II. Of the 
decisions. Actual payment of a part of the principal-money or of intertst p,ea *‘ 
made by any person whatever, having authority to pay, and whether on a Statute of 
joint or several bill or note, would as well before as since the act take the 
case out of the statute as against all persons living , and tut juris at the wh#t a 
time such payment was made(r). The legislature considered that a pay- ga fficient 
ment of any part # of the*principal-money or interest is so substantial an ad- Part-pay- 
mission of liability that it might be well admitted as an exception to the ne- 
cessity for requiring a written admission, and it was not considered that it is 0 utof 
as easy to swear falsely that the defendant made a small payment, as that he 8tatnte. 
promised to pay(s). But after the death of one maker of a joint and seve- [ *615 ] 
ral promissory note signed by two, a payment upon it by the executor of the 
deceased party will not take the case out of the statute of limitations as against 
the survivor, because the joint contract was served by the death, and there- 
fore the payment could only operate upon the separate contract(I)( 1). And 
where a joint and several note was signed by to whose signature there 
was a subscribing witness, and afterwards by the defendant as surety for S., 
and the defendant, being sued alone on the note, pleaded the statute of limi- 
tations, and at the trial, to take the case out of the statute, it was proved 
that a person named S. had made payments on the note, evidence, but not 


(r) Burleigh r. Stott, 8 Bar. & Cres. 36; 2 
Man. & Ry. 93; Duns. & LI. 53, (Chit. j. 
1380); Pease i>. Ilirst, 10 Bar. & Cres. 122, 
(Chit j. 1456). 

Burleigh and others v. Stott, 8 Bar. & Cres 
36. To an action upon a joint and several 
promissory note of A. and B. (the latter being 
a mere surety) brought by payee against the 
administrator of B., the defendant pleaded 
that the cause of action did not accrue within six 
years, upon which the plaintiff took issue. 
The plaintiff proved that within six yenrs.and 
during the life-time cf J?., A. made n payment 
on account of the note. B- afterwards died. 
Held, that such payment operated as a new 
promise by B. to pay according to the nature 
of the instrument, and that his administrator 
was liable on the note. In this case the pay- 
ment was mode within six years from the con- 
tracting of the debt, and, consequently, befoio 
debt barred; see Ex parte* Wood ward, 3 Mont. 
& Ayr. 609, 615. But this makes no difference; 
Channel! r. Ditchburn, 5 M. & W. 494; post , 
616, note (/ ). 

And see Pease r. Ilirst, 10 Bar. & Cres 
122; 6 Man. & Ry. 88, (Chit. j. 1546). 
Payment of part of the principal or of the in- 
terest within six years, by 1 A., the principal, on 
a joint and several promissory note, is a suffi- 
cient acknowledgment by t all the makers of 
the note (though the restj were^mere sureties) 
to take the case out of the statute. 8. P. ruled 


by Parke, J. in Chippendale r. Thurston, 
Mood. & M 411; 4 Cur. & P. 99, (Chit j. 
1468) ; and see Perham v Raynal and another, 
2 Bing. 306; 9 Moore, 566, 8. C. ; Bealy r. 
Grecnslade, 2 C. & J 61, S. C.; 2 Tyr. 121; 
10 Law J. 1, Exek.; Wyatt v. Ilodson, 1 
Moore & 8. 442; S Bing. 309, 8. C. ; and 
cases in the following notes. 

(s) Instances of such perjury have occurred 
since the act 9 Geo. 4, c. 14. 

(/) 81ater r. Lawson, 1 B. & Adol. 396, (Ch. 
j 1508). Lord Tenterden, C. J. now deliver- 
ed the judgment of the court: “ It appears to 
us that this case is not essentially different from 
Atkins r. Tredgold, 2 Bar. & Cres. 23; 3 Dow. 
& Ry 200, (Chit. j. 1183); ante , 612, note 
(A). There the action being against the exec- 
utor of a deceased contractor, the payment re- 
lied upon to take the debt out of the statute of 
limitations wns made by the surviving contract- 
or; here in an action against the survivor, the 
payment proved is by the executrix of the one 
deceased. But the same principal appears to 
us applicable in both cases, and we think that 
where a joint contract is severed by the death 
of one of the contractors , nothing can be done 
by the personal representative ot the other to 
take the debt out of the statute as against the 
survivor. The contract here was severed by 
the death of Warwick, and the act of his exec- 
utrix could not bind the defendant.*’ Rule re- 
fused. 


(1) In the case of a joint and several note made by two promistors, a partial payment made 
within six years by the administrator of one of them, will not take the note out of the statute of 
limitations as against the remaining promissor. Hathaway t\ Haskell, 9 Pick. Rep. 42. 

An acknowledgment, by a personui representative of a deceased person, that a demand against 
tho estate of the deceased, barred by the statute of limitations, is due, will not take the case out 
of the statute. Peck w. Botsford, 7 Conn. Rep. 172. 

To make an acknowledgment of a person sued as administrator, available to take a note drawn 
by bis intestate, out of thejitatute of limitations, it should bo shown that he was administrator at 
the time of the alleged acknowledgment. Larason t?. Lambert, 7 Halst. 247. 
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II. of the that of the subscribing witness , having been offered 16 shew that the name S. 
Pleas. on ih e note was in the hand-writing of the party who made the payment, it 
Statute of was held, that this could not be proved without calling the subscribing wit- 
Limita- ncss? an d that without such proof there wa s no primu facie case in answer 

* to the plea(ti).^ And in order to take a case out of the statute by a pari 

sufficient it must appear that the payment was made on account of the debt 

Part-pay- for which the action is brought, and that it was made as part payment of a 
ment to larger debt; because the principle upon which a part-payment takes a case 

out ofStat- out l * ,e slalule it admit a larger debt to be due at the time of the 

ute. part-payment: unless it amounts to an admission that more is due, it cannot 

operate as an admission of any still existing debt(x). The appropriation, 
however, of such part-payment of principal, or of payment of interest, to a 
particular debt, may be shew n by any medium of proof, and does not require 
an express declaration of the debtor at the time of the payment to establish 
it; it may, therefore, be proved by previous or subsequent declarations of 
the debtor, although the fact of the payment must be proved by independent 
evidence(y), and a mere verbal admission on the part of the debtor that he 
has made a part-payment within six years will not be sufficient (r). And al- 
though where a debtor owes his creditor some debts from a period longer 
than six years, and others from a period within six years, and pays a sum 
[ *616 ] without appropriating it to any particular debt, such payment is not # a pay- 
ment on account, to take out of the statute the debts due longer than six 
years, yet the creditor may, at any time before action, apply such payment 
to the debts due longer than six years(a). 

Delivery of And if the parties to a bill of exchange agree that goods shall be supplied 
Goods. * m p ar t payment, and they are supplied and taken accordingly, that is part 
payment, so as to prevent the operation of the statute (6). 

Delivery of Where a debtor draws a bill of exchange to be applied in part payment 

of the debt, and the bill is paid when due by the drawee to the creditor, it 
operates as part payment to defeat the statute from the time of the delivery 
of the bill by the debtor, and not from the time of its payment; the delivery 
of the bill being the fact from which the implied promise to pay the residue 
of the debt is to be inferred(c). And a mere agent on whom such bill is 
drawn cannot, by paying it, make such an acknowledgment as will prevent 
the operation of the statute in favour of the principal(d). 

m 116111 Payment of money into court on a count on a promissory note payable by 
into Coart. instalments, is only an admission by the defendant that money to the amount 
paid in w as due on the promissory note, it docs not bar the statute of limita- 
tions as to the further sum claimed to be due on the same note(e). 


(») Wylde v. Porter, 1 Adol. & Ellis, 742; 
3 Nev. & Man. 585, S C. 

(j) Tippets v. II cane, 1 C., M. St R. 252; 
Waters r. Tompkins, 2 C , M. St R. 723; I 
Tyrw. St G. 137, 8. C. 

(y) Waters v. Tompkins, 2 C\, M. St R. 723; 
I Tyrw. St G. 137, 8. C. 

(s) Willis v. Newhaiu, 3 Younge St Jer. 
518. 

(a) Mills r. Fowkes, 5 Bing. N. C. 455; 7 
Scott, 444, 8. C. See the judgment of Tindal, 
C\ J. where the principle of the civil law, that 
a general payment not appropriated by the cred- 


itor at the time t is to be applied to the more 
burdensome of two debts, is denied to be the 
rule of our law. And see generally as to the 
application of payments, on/e, 402 to 408. 

(b) Hart v. Nash, 2 C , M. & R. 337; and 
see Hooper v. Stephens, 7 C. St P. 260. 

(c) Irving t\ Veitch, 3 M. St W. 90, 98. 
(rf) Id. ibid ; and see Hyde v. Johnson, 2 

Bing. N. C. 776; 3 Scott, 289; 2 Hodges, 94, 
S. C. 

(e) Reid r. Dickons, 5 Bar & Adol. 499; 2 
Nev. St Man. 369, 8. C. 
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Payment of interest by one of two makers of a joint and several promis- II. Of the 
sory note, though made more than six years after it became due, is sufficient Plea# - 
to take the case out of the statute of limitations as against the other(/); and Statute of 
the statute 9 CJeo. 4, c. 14, has not altered the law in this respect; and if 
this interest was one of the items in an account of which the party paid the a 
balance, that is a sufficient payment of interest^). And where A. and B. sufficient 
had given a joint promissory note for 600/. to C. it was held in an action by Payment of 
C. against A. and B. that an account in which B., as between himself and 
C., took credit for interest upon a sum of 600/., was evidence to oust the Caseoutof 
statute of limitations (A). So if A. and B. sign a formal promissory note, Statute, 

by which they promise, “as churchwardens aad overseers,” to pay C. or 
order a sum, with interest, which sum is iu fact the amount of a loan made 
by C. for the use of the parish, the payment of interest on such note from 
time to time by the vestry as sufficient to take the case out of the statute; and 
a fortiori , where B. has audited the parish accounts, in which payments of 
interest on the note are entered (t) (1). And in an action on a promissory 
note bearing interest, proof that the defendant, being sent to by the plaintiff 
for money, paid 1/. and said, u this puts us straight for last year’s interest 
all but 18*., some day next week I will bring that up,” is a sufficient answer 
to a plea of the statute of limitations, no evidence being given of any other [ *617 ] 
debt due from the defendant to plaintif) (j). 

Payment of interest upon a promissory note by the makers to the person- 
al representative of the payee, within six years before the commencement of 
the action, is a sufficient acknowledgment to take the case out of the statute 
of limitations, although the letters of administration, under w hich the party 
to whom the payments were made claims, were not obtained in the diocese 
in which the note was bona notabilia(k) . And if trustees for the payment of 
legacies at a distant period lend to a third person, on his promissory note, a 
portion of the money appropriated to the payment of the legacies, a payment 
by such third person of interest, or of part of the principal, to the legatees 
will be sufficient to take the case out of the statute in an action by the trus- 
tees on the note(/). 

The interest due on a promissory note made payable with interest cannot 
be treated as constituting a distinct and substantive cause of action, and, 
therefore, where the declaration stated that the defendant, sixteen years be- 
fore, delivered his promissory note payable on demand with interest, to the 
plaintiff, but neglected to pay, except interest, which he paid up to a day 
within six years, a plea that the cause of action did not accrue within six years, 
was held suflicient(m); the allegation as to the payment of interest being 
prematurely introduced into the declaration, and at most amounting to matter 
of evidence. 

We have seen, that an indorsement or memorandum in the hand-writing Indorae. 
of the holder of the bill or note, of the receipt of interest, or of part of the & c • 

meat 

(/) Channel! r. Ditchburn, 5 M. & W. 494; Ad. & El. 196, 8. C. 

3 Jurist, 1107, 8. C. O') Evans v. Davies, 4 Ad. & Ellis, 840. 

( g ) Chippendale t?. Thurston, 4 Car. & P. ( k ) Clarke v. Hooper, 4 Moore & 8. 363; 

99; Mood. & M. 441, (Chit j. 1468); Ex parte 10 Bing. 480, 8. C. 

Woodward, 3 Mont. & Ayr. 609, 614. (/) Meggjnaon v. Harper, 2 C. & M. 822 ; 4 

(A) Mandertson v. Robertson, 4 M. & R. Tyrw. 94, 8. C. 

440, (Chit j. I486). (m) Hollis r. Palmer, 2 Bing. N. C. 713; 8 

(») Crew v. Petit, 3 Nev. & Man. 466; 1 Scott, 266; 2 Hodgea, 66, 8. C. 


(1) See poet, 824, (61). 


Digitized by CaOOQle 



617 


OF THE DEFENCES, 


[PART II. 


II. Of the 
Pleas. 

Statute of 
Limita- 
tions. 


In Equity. 


[* 618 ] 


Foreign 

law(x). 


principal, will no longer be of any avail for the purpose of taking the case 
out of the statute of limitations (n) ; but if an indorsement or memorandum 
for payment be receivable in evidence, as not having been made by the 
plaintiff, it will be presumed to have been written at the time it bears date(o). 
And if a witness, who says he settled all kind of accounts for the defendant, 
admit that an account containing a memorandum of a payment of interest on 
the part of the defendant is in his own hand-writing, but says he cannot re- 
collect the fact of payment, this will, nevertheless, be evidence to go to the 
jury as to the fact of payment(p). 

In courts of equity it is considered, that when real estates are devised in 
trust for the payment of debts, in aid of the personal estate, the statute of 
limitations does not run after the death of the testator(^); nor does it run 
after the death of the testator in case of a trust or charge for the payment of 
debts (r). So under a commission of bankruptcy, which constitutes a trust 
for the benefit of all creditors, debts otherwise barred by the statute may be 
proved (s). But a devise for the payment of debts does not revive a debt 
upon which the statute of limitations had previously taken effect, by the ex- 
piration of the time * before the testator’s death (t) ( 1 ). And sometimes when 
proceedings at law have been delayed or suspended by proceedings in equity, 
the latter court will prevent the defendant from availing himself of the plea 
of the statute of limitations(u) (2). 


It has been held, that with respect to simple contracts not under seal, 
whatever may be the law of a foreign country, or of Scotland, where they 
were made, yet if they be sued upon in England, the English statute of limi- 
tations (six years) will in general apply(y); though a different doctrine is 


(n) 9 Geo. 4, c. 14, a. 3; ante, 609. 

(o) Smith v. Battens, 1 Mood. & Rob. 341; 
Anderson v. Weston, 6 Bing. N. C. 296, 302, 
303. 

( p) Trentham v. Deverell, 3 Bing. N. C. 
397; 4 Scott, 12S, S. C. 

(q) Hughes v. Wynne, 1 Turn. & R. 307; 
See Chitty’s Eq. Dig. tit. Trust to pay Debts , 
and Limitations , Statute of. 

(r) Hargreaves v. Mitchell, 6 Madd. 326. 

(s) Ex parte Ross, in re Coles, 2 Glyn & 
Jam. 336; but see Ex parte Dewdney, 15 Ves. 
479. 

(t) Burke v. Jones, 2 Ves. & B. 275, over- 
ruling Bac. Ab. tit Limitations. 

(u) Sirdefield v. Price, 2 Younge & J. 73. 
On a bill by a creditor against an executor for 
payment oi his demand, and an account of the 
testator’s estate, the court, in consequence 'of 
some doubt respecting the validity of the debt, 
retained the bill for a year, with liberty for the 

f daintiff to bring; an action; and the statute of 
imitations having taken effect between the fil- 
ing of the bill and the decree, the court re- 
strained the defendant from insisting at law on 
the benefit of that statute; and see Bnc. Ab. tit. 
Limitations, E. 6; 2 Ch Ca. 217; 2 Vern. 73, 


74. Sed quart, the general practice is, for a 
court of equity not thus to interfere, and there 
must be some special circumstance to justify 
any interference. 

(jr) See ante, 167 to 172, 226, 226. 

( y ) Ante, 170; The British Linen Company 
v. Drummond, 10 Bar. & Cres. 903; cited in 
De la Vega v. Vianna, l B. & Ad. 284; Hu- 
ber n. Steiner, 2 Bing. N. C. 202; and sec 
Hawkes r. Borwich, 1 Younge & J. 376, (Chit, 
j. 1333). 

In Hay and another v. Fisher, 2 M. & W. 
722, which was an action to recover the amount 
of a bill of exchange drawn by the plaintiffs 
upon and accepted by the defendants in Scot- 
land, more than six years before the commence- 
ment of the action; the plaintiffs, to bar the 
statute of limitations, introduced a count stating 
the drawing and acceptance of the bill, and set- 
ting forth at length the making and registering 
of a protest of non-payment in the court of ses- 
sion in Scotland, and the issuing and executing 
of letters of horning and poinding on the de- 
fendant, charging him to make payment of the 
amount of the bill and interest to the plaintiffs, 
according to the law of Scotland, and his de- 
fault thereto; and alleging, that by virtue of the 


(1) A clause in a will directing all the just debts of the testator to be paid, will not save a debt 
barred by the statute of limitations from the operation of that statute. Peck v. Botsford, 7 Con. 
172. 

(2) The statute of limitations is a good plea in bar in equity as well at law. Stafford v. Bry- 
an, 1 Paige’s Chan. Rep. 239. Lewis et at. v. Marshall, 5 Peters’ Rep. 407. 
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entertained in France(r). In France, the time within which proceedings 
must be commenced against the drawer and indorsers on a bill, is five years, 
and three years in the case of a lost bill(a). By the 189th article of the 
Code de Commerce it is declared that 44 all actions relative to letters of ex- 
change and to bills to order, subscribed by merchants, tradesmen, or bank- 
ers, or for matters of commerce, are prescribed (se prescrivent) by five 

i rears, if the debt has not been acknowledged by an 4 acte st'pare neverthe- 
ess the supposed debtors shall be held, if required, to affirm upon oath that 
they are no longer indebted; and their widows, heirs, or representatives, that 
they bond fide believe that there is nothing more due:” This prescription 
merely operates in bar of the remedy, and not as an # extinguishment of the 
right or contract itself; but a special plea setting up this prescription as an 
absolute bar, without qualification, is bad, the article containing an exception, 
that the debt is not 44 ackdowledged by an acte stpare(b).” In an action on 
a promissory note drown in a foreign country, and due about twenty years 
since, the defendant pleaded the statute of limitations, and the plaintiff replied 
that he resided abroad until within six years of the commencement of the 
action. The court afterwards (upon terms) allowed the defendant to add a 
plea setting up a provision of the law of the country where the note was 
made and the parties resided, similar in its effect to the statute of limita- 
tions^)^). 


•event premises the defendant become liable to 
pay the plaintiff* the amount of the bill with in- 
terest, and being so liable promised to pay the 
same: at the trial Mr. Mackenzie, a Scotch ad- 
vocate, who waa examined for the plaintiffs, *s 
to the proceedings necessary in such a case, by 
the law of Scotland, to bar the statute of pre- 
scription, 12 Geo. 3, c. 72, (continued by 23 
Geo. 3, c. 18,) stated that, according to the 
Scotch law, a bill of exchange is usually pro- 
tested on the third day of grace, or, against the 
acceptor, within six months from that day; 
then the protest may immediately be recorded 
in the books of the court of session, or of the 
sheriff, and thereupon a warrant of execution 
may be immediately issued from the court of 
sessions against the debtor. If no action is rais- 
ed, or execution issued, within six years from 
the last day of grace, the hill is affected by the 
statute of limitations; but if diligence is raised 
and executed, or action commenced, within the 
•ix years, the statute of limitations is barred, 
and the party may commence an action at any 
time within forty years. The witness then de- 


scribed the forms of the process of diligence by 
protest, registering the same in the hooka of 
court, and the issuing and execution of the let- 
ters of horning and poinding; and stated that 
the diligence is complete, so as to bar the pre- 
scription, when the debtor has been charged by 
the messenger to make payment, and of whicn 
charge the legal evidence is the return of the 
officer written on the letters of homing On 
cross examination be said, that the original pro- 
test recorded in court was held to be a judgment, 
and the judgment was complete upon the regis- 
tration: held, that such count did not disclose a 
sufficient cause of action ns upon a judgment 
in Scotland, ns it did not aver either that the 
registration was equivalent to a judgment or de- 
cree, or that there was a judgment or decree. 

(z) 4 Pordess. 223; un/e, 171, note (e). 

(a) 1 Psrdess. 436, 442. 

( b ) Huber r. Steiner, 2 Scott, 304; 2 Bing. 
N C. 202; 1 Hodges, 206, S. C. 

(c) Huber v. Steiner, 4 Moore & Scott, 
323; 2 Dow I P C. 7SI. 


(1) The following statement of the time within which actions upon bills, &c. most be prose- 
cuted, after the right to bring them accrues, in the states below mentioned, may not be wholly 
unuseful. The periods of limitation iu the different states are indicated by the number of years 
specified in connection with their respective names. Vermont, 6 years on notes not attested by 
one witness nr more, and J4 years on notes thus attested. Ncw-Hampsbire, 6 years. Connect- 
icut, 17 years, on specialties and promissory notes not negotiable; 6 years, on negotiable notes. 
Rhode Island, 6 years New-York, 6 years. North Carolina, 8 years. Pennsylvania, 6 years. 
Virginia, 8 years. Ohio, 6 years. Illinois, 6 years Georgia, 6 years. Indiana, 5 years. 
Massachusetts, 6 years. Witnessed notes, when suit is between original parties, are left at com- 
mon law. Alabama, 6 years; specialties, 16 years; ordinary accounts, 8 years. Missouri, 5 
years. Mississippi, 6 years; specialties, 16 years. In Louisiana, all personal actions may be 
presented against after 80 years; those payments generallv which are to he made by the year 
may be pr e sen ted against in 6 years; bills and notes would seem to have thirty years to run. 
Tennessee, 8 years, on bills, &c.; 2 yours, on accounts proved by plaintiff, and 6, on those prov- 
ed by witnesses. South Carolina, 4 years. Maryland, Svears. Maine, 6 years. Delaware, 8 
years. Kentucky, 6 years. New Jersev, 6 years. Griffith’s Register, passim. 
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OP THE DEFENCES, 


[PART II. 


n. Of the The defences under the Bankrupt and Insolvent Acts will be considered 

Pleas. in a subsequent chapter (d). These defences, even before the new rules, 
Bankrupt- must have been pleaded, and could not have been given in evidence under 
ty and In- g enera i issue, though it sufficed to plead the defendant’s discharge gent- 
■ovency. ra Hy^- an d the principal on which this rule proceeded was, that the dis- 
charge was a statutory answer to the plaintiff’s demand, and did not go to 
the destruction of the debt(/). 


III. Oftha III. Of the Replication. 

Replica- 

tion. We j iaye S0en t j iat a g Cnera ] pj ea 0 f want 0 f consideration will be bad on 

wanfoT ° f s P ec ' a ^ demurrer (g), but if instead of demurring the plaintiff take issue upon 
Considers- the want of consideration, it will be sufficient to reply generally that there 
tion, &c. was a sufficient consideration; thus, where to a declaration on a bill of ex- 
change by the indorsee against the acceptor the defendant pleaded that no 
value or consideration had been given for the successive indorsements, and 
the plaintiff replied that his immediate indorser did not indorse the bill with- 
out value or consideration for so doing, but that he took it for a good and 
valuable consideration, concluding to the country; it was held, on special 
demurrer, that the replication was sufficient, and that it was not necessary to 
state the nature of the consideration (A). So, to a plea by the acceptor of 

a bill of exchange, that it was, to the knowledge of the holder, negotiated by 
fraud, and that no consideration was given for the indorsement to the holder, 
it is sufficient for the holder to reply generally that he had no notice of the 
fraud, and that the bill was indorsed to him for a good consideration(i). 

Where in an action on a bill of exchange the defendant pleaded a plea of 
want of consideration, concluding with a verification, and the plaintiff, in- 


( d ) Post , Chap. VIII. 

(e) See Chitty on Pleading, 6th edit. vol. i. 
p. 479; Bircham v. Creighton, 3 Moore &. S. 
345; 10 Bing. 11, S. C. 

(/ ) Per Tindal, C. J. in Bircham v. Creigh- 
ton, 3 Moore & S 34S. 


(g) Ante , 602, 603 

(A) Prescott r. Levi, 1 Scott, 726; 3 Bowl 
403, S. C. 

(i) Bramah r. Roberts, 1 Bing. N. C. 469; 
1 Scott, 360, S. C. 


It is a well settled principle that the statute of limitations does not run against a state. Linds- 
ley ct al. v. Miller, 6 Peter’s Rep. 666. Treasurer v. Weeks, 4 Vermont Hep. 315. 

The disability of marriage cannot he added to the prior disability of infancy, to avoid the ope- 
ration of the statute. Carlisle v. Stiller, 1 Penn. Hep. 6. 

It is a well settled principle, that a statute of limitations is the law of the forum, and operates 
upon all who submit themselves to its jurisdiction. M’Clunny t\ Sillimau, 3 Peters’ Rep. 276. 

A plea of the statute of limitations of the State where the contract is made, is no bar to a soil 
brought in a foreign tribunal to enforce the contract; but a plea of the statute of limitations of the 
State where the suit is brought, is a good bar. Lincoln v. Battelle, 6 Wend. Rep. 475. 

Whether accounts between copartners are in any case barred by the statute of limitations? 
Q,u. Nair v. Ragland, 1 Devereux’s Eq. Rep. 533. 

It seems, that a plea of the statute of limitations would be a bar to an action by the second in- 
dorser against the first indorter , for monies paid after the statute of limitations had actually ran 
as against the defendant Wright t\ Butler, 6 Wend. Rep. 284. 

Where a debt was contracted in a foreign country, between subjects thereof, who remained 
there until the debt became barred by the law of limitations of such country, it was held, that 
our statute of limitations could not be pleaded in bar to an action upon the debt, brought within 
six years after the parties came into this commonwealth. Bulger i\ Roche, 11 Pick. Rep. 36. 

Where a legacy to a daughter was payable on her marriage, or when she became of age, and 
■he married before arriving at full age, in a suit brought by her and her husband for the legacy, 
after the lapse of six years, it was held, that the statute of limitations did not ran against her, she 
coming within the exception in the statute in favor of femes covert. Wood and wife t>. The ex- 
ecutors of Riker, 1 Paige’s Chan. Rep. 616. 
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stead of replying by taking issue on the plea, merely added the similiter, the III Of the 
court, after verdict for ihe plaintiff, held that the record was imperfect and ^ e P ,ic *- 
that there must be a repleader, but to save expense the plaintiff was allowed 
to amend on payment of costs (i). And if in an action on a bill of exchange, 
where there is a plea that there was no consideration, it appear at the trial 
that the plaintiff has not put any replication on the record, the judge will not 
allow any ^replication to be added at the assizes without the consent of the [ *620 ] 
defendant, but will order the case to be struck out of the list(Z). 


Although formerly the replication de injuria seems to have been consider- Dt Inju- 
ed as applicable to cases of tort only, yet a different doctrine now prevails, fli - 
and if in an action on a bill or note the defendant plead mere matter of ex- 
cuse for the non-performance of his contract, the replication de injurid will 
be proper(m)(l). Thus in an action by the payee of a promissory note 
against the maker, a plea that the note was made and delivered to the plain- 
tiffin consideration of money and goods then agreed to be thereafter lent and 
supplied by the plaintiff to the defendant, but that the plaintiff had not lent 
or supplied the money and goods, and that the defendant had not received 
any other consideration for the note, a replication that the defendant broke 
his promise, without the cause in his plea in that behalf alleged, has been 
held good on special demurrer; nor is the omission in such replication of the 
words u of his own wrong,” any ground of special demurrer (n). But if the 


( k ) Wordsworth r. Brown, 3 Dowl. 689. 

(/) Rowlinson v. Roantre, 6 Car. & P. 551. 

(m) Isaac r. Farrar, 1 M. & W. 65; 8. C. 
I Tyrw. & G . 281; 4 Dowl. P C. 750; 1 
Gale, 385; Griffin r. Yates, 2 Bing N. C. 679; 
8. C. 2 8cott, 845; 4 Dowl. P. C. 647; 1 
Hodges, 397; and cases in the following notes. 

(n) Watson r. Wilks, 5 Ad. & Ellis, 237; 
6 Nev. &, Man. 752; see Noel r. Rich, 2 C., 
M. & R. 360; 8. C. 4 Dowl. P. C. 228; 1 
Gale, 225. 

Isaac v. Farrar, 1 M. & W. 65. Assumpsit 
by the indorsee against the maker of a promis- 
sory note for 250/., payable three mouths after 
date to the maker’s order, and by him indorsed 
to one II. R. who indorsed it to the plaintiffi 
The plea began by stating that an advertise- 
ment had been inserted in a newspaper offering 
money to be lent upon personal security, on ap- 
plication to Mr. A, 12 Fludyer street, West- 
minster; and that in consequence of that adver- 
tisement the defendant called at that place and 
saw A., and in consequence of representations 
made to him by A., he, the defendant, was in- 
duced to and did draw and deliver to A. two 
promissory notes, by each of which the defend- 
ant promised to pay to his own order the sum of 
250/. three months after the date thereof, (ono 
of them being the note in the declaration men- 
tioned,) upon the faith of and promise from A. 
that the said notes should be renewed when 
due, for tho space of two years; and that ha 
should receive from the said A., on a certain 
day, to wit, the Friday then next following, be- 
ing, to wit, the first of May, 1835, the amount 
of the said notes, deducting discount and stamp. 
And the defendant averred that the said A. did 
not, either on Friday, the 1st of May, 1835, or 


at any other time, although often requested, 
pay to the defendant the amount of the said 
notes, deducting as aforesaid, or any sum of 
money whatever, but on the contrary thereof 
that he, the said defendant, on the Ut day of 
May, 1935, by appointment of the said A , 
went to the said place, to wit, 12, Fludyer 
street, but the said A. wus not, nor was uny 
such person, either then or at any time after- 
wards there to be found; and that the said 
transaction was a gross fraud and imposition 
upon him the defendant; and that the note was 
indorsed to the plaintiff without consiueiuiion, 
and that he held the same without value or con- 
sideration, and that there never was any con- 
sideration or value on the said note between uny 
parties thereto. The plea then went on to aver 
that 11. R. und the plaintiff, at the respective 
times when the note was so imloised to them 
respectively, were privy to and had full know- 
ledge and notice of the said transaction m the 
plea detailed, and of the said fraud and impo- 
sition, concluding w ith a verification. To this 
plea the plaintiff replied de injuri't. It was 
held, on special demurrer, that the replication 
was good, inasmuch as the plea amounted only 
to matter of excuse for the non-performance of 
the promise, und to one ground of defence only. 

Reynolds r. Blackburn, 7 Ad. & Ellis, 161; 

2 Nev. & F. 136; 6 Dowl. 19, S. C. Assump- 
sit by indorsee against acceptor of a bill of ex- 
change. Plea, that the hill was accepted for 
accommodation of tho drawer, that after the 
bills were due the drawer give plaintiff', and 
plaintiff accepted from him, other bills of ex- 
change of larger amount, and plaintiff -greed, 
in consideration thereof, to givo the drawer time 
as to the bills now sued upon for three months. 


(!) <{ See also to the same point, Humfreys v. 0‘Cornell, 5 Jurist, 271. } 
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III. Of the # defence set up be not mere matter of excuse, as if it be in discharge or de- 
Kepliea- n { a i 0 f (he plaintiff’s right of action, then the replication de injund will be 
1100 bad(o). It is now settled, however, that if the replication dt injuria be im- 

properly replied, the objection can only be taken advantage of on special de- 
murrer(p). 

To Plea of To a plea of paym3nt of a certain sum in satisfaction and discharge of the 
and°8atu- defendant’s promise, the plaintiff may take issue as well upon the payment 
faction. * n satisfaction, as upon the receipt in satisfaction (q). But where to an ac- 
tion on a promissory note the defendant pleaded, that after the making the 
note the plaintiff drew a bill on the defendant, which the defendant accept- 
ed, and plaintiff received in satisfaction of the note, and the plaintiff replied 
that he did not draw, that the defendant did not accept, and that the plaintiff 
did not receive the bill in satisfaction, the court refused to set aside a demur- 
rer to the replication as frivolous, upon an affidavit that the plea was totally 
false(r). And a general replication of dt injuria to a plea of accord and 
satisfaction is bad(r). 


To Plea of Where to a declaration against the defendant as the maker of a promisso- 
Relcase. ^ notei (| ie defendant pleaded that the note was a joint and several note by 
defendant and A., and that A. had been released , and the plaintiff replied, 
that A. had been so released at the defendant’s request, and that the defend- 
ant, in consideration of such release at his request, ratified the promise in 


and until default in payment of the new bills; 
that the new bills were given and received in 
payment of the bills now declared upon, and 
that the agreement was unknown to defendant. 
Replication de injurii. Demurrer on the 
ground that the replication attempted to put in 
issue more than one matter of defence: held, 
that the defendant haring, up on his own shew- 
ing, set up the two matters of defence in his 
plea, could not take this objection: held also by 
Patteson, J. that the replication df de injuni 
here waa not bad as pleaded to a plea partly in 
denial, for that the plea contained no denial. 

Qu<ere % whether in an action of assumpsit , 
where the plaintiff does not reply de injur id 
generally to the facts stated in the plea, the cir- 
cumstance of his only taking issue on one of 
them entitles the jury to treat the facts alleged 
in the plea, and not denied in the replication, as 
admitted; Noel i?. Boyd, 4 Dowl. P. C. 415. 

(o) See Solly v. Neish, 2 C., M. & R. 355; 
Whittaker v. Edmonds, 2 Bing. N. C. 859; S. 
C. 2 Scott, 567; 1 Hodges, 819. 

Jones v . Senior, 4M. & W. 12S. To a 
declaration on bills of exchange for 520/. drawn 
by M. upon and accepted by the defendant, and 
indorsed by M. to the plaintiffs, the defendant 
pleaded, that before the accepting of the bills 
he was indebted to M. in a larger amount, and 
that they were accepted on account of 520/. 

K rtof the debt; that after the acceptance, and 
fore the bills becamo dne, the defendant waa 
also indebted to other persons named, and was 
embarrassed in bis circumstances and nnable te 
pay his debts in full ; and thereupon by an in- 
strument in writing made between M. and the 
said other persons of the one part, and the de- 
fendant of the other, and subscribed by M. and 
the several persona whose debts were set against 


their names, they agreed to receive firom the 
defendant a composition of 7s. in the pound on 
their respective debts, payable on a day named 
(which was after the bills became due). The 
plea then averred payment of the composition 
by the defendant to M. and the other subscrib- 
ing creditors; and also, that afterwards, and be- 
fore the commencement of this suit, M. paid 
to the plaintiffs, and they received from him, 
divers sums of money, amounting to a sum suf- 
ficient to satisfy all consideration whatever for 
or in respect of the indorsement of the bills in 
the declaration mentioned, and all money due 
from M. to the plaintiffs, in respect of the bills 
or otherwise, and all claims and demands of the 
plaintiffs, in respect of the bills or otherwise, 
on M. in fall satisfaction and discharge of the 
bills and of all claims and demands whatever in 
respect of them or otherwise; and that the 
plaintiffs then became, and thenceforth continu- 
ed holders of the bills without consideration, and 
in fraud of the defendant and bis creditors. Re- 
plication de injurii: it waa bold on demurrer 
that the replication was bad; for that the plea 
amounted to matter o (discharge, not of excuse. 

(p) Parker c. Riley, 6 Dowl. P. C. 875. 
In Curtis v. Headfort, id. 496, de injurii to a 

f iles, in an action on a check, that it was given 
or a gambling debt, was held good on general 
demurrer; and see Noel v. Rich, 2 C., M. St 
R. 560. 

(</) Webb u. Weatherby, 1 Bing. N. C. 
502; 8. C. 1 Scott, 477; 1 Hodges, 89. 

(r) Edwards v. Greenwood, 5 Bing. N. C. 
476; 7 Scott, 492, S. C. 

(«) Id. ib. per Coltman, J.; and see Crisp 
c. Griffiths, 2 C., M. & R. 159; S. C. 8 Dowl. 
P. C. 752; 1 Gale, 106; Jones v. Senior, 4 N. 
& W. 128; supra , nota (o). 
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the declaration, and promised that be would remain liable on the uote, as if 
there had been no such release; it was held, that the replication was bad, as 
setting up a parol contract to avoid the release (I). 

Where a plea of set-off stated that the plaintiff made his promissory note 
payable to A. C., which was duly indorsed and delivered to the ^defendant 
after A. C.’s death by A. C.’s administrator, and was unpaid; and the plain- 
tiff replied, that the supposed cause of set-off on the said note did not accrue 
to the defendant within six years, in manner and form, &c.; it was held, that 
the replication admitted not only the making of the note, but the indorsement 
of it to the defendant by A. C.’s administrator, and that the defendant might, 
therefore, avail himself of memorandums of the payment of interest, written 
on the note by A. C., (before Lord Tenterden’s Act(ti)), to bar the statute 
of limitations; and that if the plaintiff meant to deny that the set-off accrued 
to the defendant al ally he should have replied something equivalent to the 
general issue (x). 

In trover for a bill of exchange, where the defendant pleaded that the 
plaintiff indorsed the bill in blank, and that R. became the holder, and the 
defendant, believing that be had authority to dispose of it, took it as a pledge 
or security for a debt; and the plaintiff replied that the defendant knew that 
R. had no authority to pledge or deposit the bill; the court held the replica- 
tion good, as traversing the material allegation in the plea(y). 

To an action on a bill of exchange against an indorser the defendant plead- 
ed that he had no notice of the presentment, and concluded his plea to the 
country; the plaintiff omitted to add the similiter; and after a verdict for the 
plaintiff, the defendant moved for a new trial because there was no issue 
joined: but as the plea concluded with an 44 &c.,” it was held, that after ver- 
dict, the 44 &c.” might be considered to include the similiter , and that the 
record was sufficient(r)(l). 


(0 Brooks v. Stewart, 1 Per. & Dot. 615. 
(u) 9 Geo. 4, c. 14, a. 8, anti, 609. 

(x) Gale v. Caper n, 1 Ad. & Ellis, 102; 8 
Not. & Man. 868, S. C. 


(y) Hilton o. Swao, 7 Dowl. 417; 5 Bing. 
N. C. 413; 8 Scott, 898 ; 8 Jurist, 842. 

(*) Swain v. Lewis, 3 Dowl. 700; 2 Crom. 
& M. 261, S. C. 
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(1) 8m port, 824, (62). 
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"CHAPTER V. 

OF THE EVIDENCE IN ACTIONS ON BILLS AND 
NOTES, &c. 


I. In general what Facts must 
BE PROVED AND HOW 623 

First, Proof of the Bill or Note 624 
What should be proved ib. 

How proved 625 

Secondly, How Defendant became 

Party to Bill or Note 626 

What should be proved ib. 

As against Acceptor or Maker ib. 
As against Drawer or In- 
dorser 628 

Mode of Proof 629 

Proof of Hand-Writing ib. 

When comparison of Hand- 
writing inadmissible 631 

In case of subscribing Witness 633 
Costs of Proof 635 

Effect of defendant's Admission 636 
Effect of Promise or Part-pay- 
ment 637 

Thirdly, Proof of Plaintiff's In- 
terest or Title ib. 

As Payee or Bearer ib. 

As Indorsee 638 

Indorsements , when and how 
proved ib. 

Admissions , Src. 644 

As Drawer or Indorser 647 

As Accommodation Acceptor ib. 

Consideration , when and how 
proved 648 

Fourthly, Defendant's Breach of 
Contract 652 

Presentment , when necessary or 
not ib. 

Protest 655 

Notice of Dishonour , when neces- 
sary and how proved 656 

If by Letter or in Writing ib. 


Notice by Post , how proved , 658 

Proof of verbal Notice 669 

• Excuse of Notice ib. 

Want of Effects 660 

Promise of Part-payment ib. 

II. Evidence for Defendant in 

GENERAL 661 

Forgery ib. 

Defect in Stamp ib. 

Insufficiency or Illegality in Consid- 
eration or Contract ib. 

Failure of Consideration 662 

Statements of prior Holder , when Ev- 
idence for Defendant 663 

Evidence to prove Laches 665 

Secondary Evidence 666 

Proof of Time given to Acceptor , $c. ib 
Other of Defences ib. 

Bight to begin 667 

Right to reply 668 

III. Competency of Witnesses ib. 

Party to Bill or Note in general ad- 
missible 669 

Provisions of 3 Sr A Will. 4, c. 42, s. 

26, 27 ib. 

Distinction between Competency ] and 
Credibility ib. 

Liability to Costs 671 

In case of Accommodation Bill t SfC. ib. 
Co-defendant , when a Witness for the 
other 672 

Drawer , when competent ib. 

Indorser 674 

Acceptor ib. 

When Party not a Witness to prove 
Title in himself ib. 

Admissions 675 

When Witness compellable to give Ev- 
idence against his interest ib. 


I. In general what Facts must be proved, and how. 

The evidence to be adduced in an action on a bill or note, &c. is to be 
considered with reference, first, to the plaintiff's cause of action; and sec- 
ondly, the defendant's answer to the action. 

The evidence which the plaintiff should adduce in support of his declara- 
tion, in which the bill, &c. is set forth, may be considered with reference to 
the facts which must be proved, and to the manner of proving those facts. 

With respect to the facts which must be proved, the evidence is in all 
cases governed by the pleadings, it being necessary to prove every thing put 
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in issue, and no more; unnecessary averments need not be *proved(a). And I. In cene- 
since the new rules of pleading, requiring the defendant to traverse specially must 
some matter of fact(4), the evidence in an action on a bill or note is much be proved, 
narrowed, it being only necessary to prove the particular point referred to the and how. 
jury, for whatever is not expressly denied is admitted by the pleading; and 
on the same principle, where the issue lies only on the defendant, as where 
it is joined on the plea of infancy, and there is no other plea, it is not in- 
cumbent on the plaintiff to adduce any evidence in support of his declaration. 

We will consider each of the above heads in their natural order, and the 
mode of proof to be adduced in support of them. 

First . The bill or note , and the allegations respecting it , must be proved First, 
as described in the declaration, in terms, or in substance, whoever may be Proof of 
the defendant, and any material variance will be fatal (c); though the power or 

given to the judges to allow amendments in cases of variance, is now very What 
liberally exercised where the amendment does not affect the merits of the #hoo!d bo 
case, and the defendant is not prejudiced thereby (d). If there be any mis- P r0Tcd - 
take in the date or circumstances of the instrument necessary to be explain- 
ed, then evidence must be adduced accordingly. And in an action by the 
indorsee against the acceptor of a bill, the dale of which appears to have 
been altered, it lies on the plaintiff to shew that the alteration was made 
previous to the indorsement by the drawer, to whose order it was made 
payable(e); and without some evidence to this effect, the jury cannot, 
on a bare inspection of the instrument, determine at what time the altera- 
tion took place(/). And if the plaintiff sue on a * promissory note, which [ *025 ] 


(a) 8ee Tanner v. Bean, 4 Bar. & Cres. 
312; 6 Dow. & Ry. 338, (Chit. j. 1261); 
Freeman r. Kennell, (iuildhall, 25th May, 
1826, per Abbott, C. J. et post , 625, note (t). 

(/») See ante, 596. 

(c) Ante , 560 to 569. 

(d) See ante, 567, ns to Amendments. 

(e) Johnson v. Dnke of Marlborough, 2 
Stark. 313, (Chit. j. 1020); Bui. N. P. 255; 
Herman r Dickenson, 5 Bing. 183; 2 M. & 
P. 289, (Chit. j. 1416); ante, 189. 

(/) Knight r. Clements, 8 Ad. & Ellis, 
215; 3 Nev. & P. 375, S. C. A bill was 
drawn upon a two months' stamp and had be- 
gun with the words “ Three months after date,” 
but the word " three” had been defaced (as if 
blotted while the ink was wet) and ” two” 
written upon it, and “ two” written again un- 
derneath, and the plaintiff, who put in the bill 
at nisi prius, offered no evidence to account for 
the alterations: it was held, that the document, 
by itself, wns no evidence to go to the jury, of 
the alterations having been made at the original 
writing of the bill; and (issue having been 
joined on a plea of non accepit) that the plain- 
tiff must be nonsuited. Lord Denman, C. J. 
in delivering the judgment of the court, said, 
“ This was an action on a bill of exchange at 
two months: plea non accepit. The plaintiff 
produced the bill, which had the word two (be- 
fore months ); but the letters of that word were 
written over the word three, and the strokes 
composing the letters of the latter word appear- 
ed to have been blotted. The stamp was good 
for a two months’ bill, bad for one at three 
months. The defendant’s counsel objected that 
the party producing a document is bound to ex- 


plain such an ambiguity appearing on the face 
of it, und to shew distinctly that the alteration 
was made before the bill wns negotiated. The 
plaintiff ’s counsel, not disputing this rule, ar- 
gued that the inspection of the hill wns alone 
sufficient to prove the alteration so made, inas- 
much as the word three plainly appeared to 
have been blotted out while wet and in the 
course of the writing; and my learned brother 
who tried the cause placed the bills in the hands 
of the jury, and asked their opinion whether 
they thought so, directing a verdict for the 
plaintiff if they did. They found that the al- 
teration wns completed in time; and their ver- 
dict was entered for the plaintiff, subject to a 
motion for a nonsuit if the question was im- 
properly submitted to them. This point was 
argued, and has beeu considered by us. Wo 
think the rule for a nonsuit must be mode abso- 
lute. The plaintiff wns bound to prove a bill 
accepted payable at two months: that which he 
produced was accepted payable either at two 
or three months, with no evidence whether it 
was the one or the other. The mode of ob- 
literation might have furnished arguments in 
favour of one or the other supposition, and ma- 
terial confirmation to any proof adduced as to 
that fact. But standing by itself, it was ob- 
viously no better than a conjecture; for the al- 
teration might have been too late, and accom- 
panied with a fresh marking by wet ink rubbed 
over on the instant. The case of Bishop r. 
Chambre, (M. & M. 116; Lord Denman, C. 
J. in the course of the argument referred to the 
same case at nisi prius as reported in 3 Car. & 
P. 55; and in banc, 1 Dans. & LI. 83; see 
ante , 189, 190, note (y>), in which the point 
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1. In gene- purports to be payable to a person of a different name, he should be prepar- 
Factii^ast ec * Wlt ^ evidence that he was the person intended(g). In an action against 
be proved, the drawer or indorser of a bill, for default of payment, if it be unnecessarily 
and bow. alleged that the bill was accepted, yet the acceptance need not be prov- 
First, proof e d(A). Nor is it necessary in an action against the acceptor, if his accept- 
or the Bill ance be unnecessarily stated to have been made payable at a particular place, 
w Note, and there is an averment of presentment there, to prove such presentment (i). 
should be ^ hill were in foreign money, it should be proved what was the rate of 
proved. exchange and value of such money at the time when the bill became due(fc); 

and if the bill were payable at usances, the duration of such usances should 
be proved. It seems doubtful whether in an action of assumpsit where the 
plaintiff docs not reply de injuria generally to the facts stated in the plea, the 
circumstance of his only taking issue upon one of them entitles the jury to 
treat the facts alleged in the plea, and not denied in the replication, as ad- 
mitted (/j. 

How prov- With respect to the mode of proving the bill , and the allegations resptct - 
ed. ing it , according to the rule that the plaintiff must adduce in support of his 

action the best evidence in his power, he must in general produce the instru- 
ment declared on, in proof of the allegations that it was made, and in the 
case of a foreign bill drawn in sets, both sets should be produced(m)(l). 
And we have already seen, that proof of the mere loss of the bill will not in 
general excuse the non-production of it(n) ; for the defendant may be called 
on again to pay the amount to a bona fide holder. Where, however, it can 
be proved that the original bill has been destroyed(o ), or that it is withheld 
by the defendant p), or, in case of loss, that it was not negotiable, or not in- 
dorsed, or only specially indorsed^), it will suffice to produce a copy, or to 
give parol evidence of its contents; and where the defendant tore his own 
note of hand, a copy was admitted as good evidence(r}(2). But in diese 


taken in the principal case, as to the question 
to be considered by the jury, does not appear to 
have come under discussion,) was cited on the 
trial for the plaintiff, and the marginal note ap- 
pears favourable to him. But Lord Tenterdon’s 
proceeding on that occasion, was, in truth, the 
other way: he permitted the jury to inspect the 
bill, to see if there had been any alteration, 
which there manifestly had, and then decided 
against the party producing it for want of proof 
that it was made before the instrument was 
complete.” Rule absolute. Semble, over-rul- 
ing Taylor r. Moseley, 6 C. & I*. 273 ; ante , 
190, 191, note (y). 

(g) Willis r. Barrett, 2 Stark. Rep. 29, (Chit, 
j. 989); ante , 166. 

( h ) Tanner n. Beau, 4 Bur. & Cres. 312; 6 
Dow. & By. 338, (Chit j. 1261); over-ruling 
Jones r. Morgan, 2 Campb. 474, (Chit. j. 
807). 

(i) Freeman v. Kennell, Guildhall, 26th 
May, 1826, cor . Abbott, C. J. Dickenson, at- 
torney. 

(k) See Dclegal v . Naylor, 6 M. $L P. 443; 
7 Bing, 460, S. C ; post , Cb. VI. Sum Recov- 


erable. 

(l) Noel r. Broyd, 4 Dowl. P. C. 415. 

(m) See 2 Stark, on evidence, 227, 22S. 
The bill must he produced to entitle the plain- 
tiff to interest; Fryer r. Brown, Ry. & Moo. 
145, (Chit. j. 1227). \Y hen necessary inac- 
tion for money had and received, to recover 
amount of bill improperly paid by defendant 
into his own bankers, who have given him cred- 
it thereon; Atkins r. Owen, 2 Ad. & El. 35; 
4 N. & M. 123, S. C. But see as to right of 
action, ante , 251, note (s). 

On an application by the defendant for a 
commission to examine witnesses abroad, the 
court refused to make it a part of the rale to call 
upon the plaintiff to produce a bill of exchange 
in bis possession at the time of executing the 
commission; Cunliffe r. Whitehead, 3 Dowl. 
634. 

(n) Ante, 253 to 271, as to the loss of bills. 

(o) Anie % 268. 

(p) Ante , 265. 

lq) Ante , 268. 

(r) Per Holt, C. J. Anon. Ld. Ra/m. 731. 


(1) 4 Wells v. Whitehead, 16 Wend. 627, 8.P i 

(2) Secondary evidence of the contents of a note, is admissible where it appears the original 
is destroyed or lost. Benner t\ Bank of Columbia, 8 Wheat. 596. See Hindsdale c. Milaa, 6 
Conn. Rep. 3T1. 
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cases, the plaintiff must shew sufficient probability to satisfy the court that I. Ingene- 
the original note was genuine(*). Where A. deposited with B., a banker, ^u* t 
a promissory note as a security for advances, it was held that B. might re- 5 C proved, 
cover on the note, although before it became due he parted with the posses- and how. 
sion to enable A. to procure payment from the maker, and Although the First, 
note remained in A.’s hands till his bankruptcy, and then came into the pos- Proof of 
session of his assignees(Z). And in an action by the indorsee of a bill, ac- ^ le ' or 
cepted in a foreign country, against a party in London, who undertook to Hqw 
negotiate it, for not paying over the proceeds which he held after the bill be- proved, 
came due, parol evidence may be given of the particulars of the bill (ti) . It [ *626 ] 
has been decided, however, that when the original note is in the hands of the 
defendant, the plaintiff must give him notice to produce it, and prove the 
service of such notice, or he will not be allowed to go into evidence of its 
loss or contents^); and this rule has even been considered ns applying to an 
action of trover for a bill of exchange in the possession of the defendant (y); 
but it is now established, that in such action of trover, or in any other pro- 
ceeding, as on an indictment for stealing a bill, or for forging a note, which 
the defendant swallowed, which necessarily imports that the plaintiff means 
to charge the defendant with the possession of the instrument, no notice to 
produce need be served upon him(r). Where a notice lias been given in 
order to let in the secondary evidence, the service of such notice, and the 
destruction or detention by the defendant, of the instrument, must he prov- 
ed (a). If a check drawn by one of the parties in a cause be proved to be 
in the hands of the banker of such party (having been paid), the opposite 
party need not, if he wish to have it put in evidence, call the banker’s clerk 
to produce it, but may call for it under a notice to produce, because bankers 
are the agents of the parties who draw on them(i). 

The payment of money into court, generally, precludes the defendant 
from disputing the validity of the bill, or the defendant’s liability to that ex- 
tent, or the plaintiff’s right, and from shewing that if is improperly stamp- 
ed(c). In such case the plaintiff should on the trial produce the rule, and it 
willl not suffice to call the attorney to prove that he took the money out of 
court(d). 

In the absence of evidence to the contrary, a bill of exchange must be 
taken to have been drawn at the time it bears date(e)(l). 


Secondly. It must b« proved that the defendant teas a party to the bill or 
note. In an action against the acceptor of a bill, it must be proved that the 
defendant accepted the bill; and we have already seen what is an accept- 
ance^). 


(«) Goodier r. Lake, 1 Atk. 446, (Chit. j. 
284). 

(/) Bruce c. Horlev, 1 Stark. 23. 

(«) Hunt r. Alew\n, 3 Car. &, P.284; I 
Moor* & P. 433, (Chit. j. 1389). 

(x) Phil on F.videnm, 3 edit. 389; and as 
to the usual proof to warrant the introduction of 
secondary evidence, see 1 Stark, on Evidence, 
327. 

( y) Cowen r. Abrahams, 1 Esp. Rep. 50, 
(Chit. j. 613). 


(r) How r. Hall, 14 East, 274; Phil, on 
Evid. 3d edit. 891. 

(a) Phil, on Evid. 3d edit. 390. 

(h) Burton c. Pavne, 2 Car. P. 520, (Chit, 
j. 1316). 

(c) Israel r. Benjamin, 3 Campb. 40, (Chit, 
j. 837); post, 637, note(c). 

(d) i Libit. 

(c) Anderson v . Weston, 6 Bing. N. C 2^’. 
«{ 8 Scott, 5S;i, S C. )> 

(/) Jn!e, 287 to 3o3. 


Secondly, 
How de* 
fendant b*»' 
came Par- 
ty to Bill 
or Note. 
What 
should bo 
proved. 


(1) ^ A written memorandum given by the drawer to the acceptor of a bill, stating that it is 
drawn altogether for his accommodation, isevidenoo to show that it is an accommodation hill, 
even at between the acceptor and a bona fide indorsee. Reeves t. Toome, 5 Jurist, 370. ^ 

89 
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I. In gene- 
ral what 
Facts mfast 
be proved, 
and how. 

Secondly, 

How De- 
fendant be- 
came Par- 
ty to Bill 
or note. 

What 
should be 
proved. 

As against 
Acceptor 
or Maker. 

[ *627 ] 


If the acceptance was made by an agent , it must be shewn that he was le- 
gally authorised by the principal (g ) ; if the authority was in writing, the in- 
strument must be produced and proved(A); and in general *the agent himself 
should be subpoenaed; but it is not in all cases necessary to subpoena the 
agent himself: thus in an action on a policy of insurance, the affidavit of a 
person, stating that he subscribed the policy on the behalf of the defendant, 
which affidavit the defendant himself had previously used on a motion to put 
off the trial, was, under the particular circumstances, admitted as proof of 
the agency; for the defendant having used the affidavit for such a purpose, 
must be considered as having known and adopted its contents, though the 
single circumstance that the affidavit purported to have been made by a per- 
son as agent, would not have been a sufficient proof of his being invested 
with that authority (t); and when it has been proved that A. is agent of B., 
whatever A. does or says, or writes, in the making of a contract as agent of 
B. is admissible in evidence, because it is part of the contract which he 
makes for B. and which therefore binds him, but it is not admissible as the 
agent’s account of what passes(/c). And the declaration of an agent can on- 
ly be evidence against the principal where it accompanies the transaction 
about which he is employed, and if made at another time it is not admissi- 
ble^). If it be averred in the declaration that the defendant became a party 
by accepting, drawing, or indorsing a bill, “ his own proper hand-writing 
being thereunto subscribed,” it will nevertheless suffice to prove a signature 
by an authorised agent (m). 

In an action against several acceptors of a bill or makers of a note, the 
hand-writing of each must be proved^); (one of whom is competent to 
prove the hand-writing of the other’s (o)) ; or it must be shown that a partner- 
ship existed at the date of the instrument, or time of acceptance, and that 
the partnership name was written by one of the partners or their agent(p)(l). 
If the partnership be established, then it will suffice to prove an admission 
by one of the defendants of the hand-writing of one of the partners to the 
acceptance in the name of the firm(g); and it will not be necessary to prove 

(g) Johnson v. Mason, 1 Esp. Rep. 90; (m) Booth v. Grove, Mood. & Mai. 182; 3 

Cooro v. Callaway, l Esp. Rep. 116. As to Car. & P. 836, (Chit. j. 1395) ; Helmsley r. 
such evidence, see Stark, on Evid. tit. Agent. Looder, 2 Campb 450, (Chit. j. 799); anti, 
As to how far an agent is authorized, see ante , 670. 

27 to 37. (n) Gray v. Palmer, 1 Esp. Rep. 135, (Chit- 

In an action against a defendant as acceptor j. 525) ; per Lawrence, J. in Sheriff v. Wilks, 
of a bill of exchange, no evidence being given 1 East, 52. 

in whose hand the acceptance was written, it (o) York r. Blott, 5 M. & Sel. 71, (Chit j. 
was held that the circumstance of the bill hav- 957). 

ing been paid by the drawer, and the amount ( p ) Thwaites v. Richardson, Peake Rep. 16. 

of it obtained on discount by defendant’s wife, (q) Gray v ■ Palmer, 1 Esp. 135, (Chit, j- 

hnving been applied by her in discharge of his 525); Wood v. Braddick, 1 Taunt. 104; Phil- 
debts, was not sufficient to prove that he had Evid. 3d edit. 75; Hodenpyl r. Vingerhoed. 
sanctioned the acceptance; Goldstone v. Tovey, Hodenpyl r. Vingerhoed and another, cor. 
6 Bing. N. C. 98: 3 Jurist, 1175, 8 Scott, Abbott, C. J. 3d July, 1818, Guildhall. As- 

894, £ S. C. sumpsit on a promissory note, dated at Rotter- 

( h ) Id. ibid. dam, and drawn in Dutch for the payment of 

(i) Johnson v. Ward, 6 Esp. Rep. 48; Phil. 900 guilders to the plaintiff, and subscribed by 

on Evid. Sd edit. 79. the firm of'* Vingerhoed and Christian.” The 

( k ) Per Gibbs, J. in longhorn r. Allnutt, 4 declaration stated several Christian names of 
Tnunt. 619; Phil Evid. 3d edit. 78. each defendant. A witness swore that he knew 

(/) Retkam v. Benson, Gow Rep. 48, 49. the firm of Vingerhoed and Christian, and that 


(1) Evidence that it was not generally known in the place where a certain partnership was 
carried on, that T. was a partner, is admissible to the jury, where the inquiry is, whether th« 

K laintiffknew that defendant was a partner in order to make him liable. General evidence that 
• was known as a partner, is also admissible under such circumstances. Bernard r. Torrence, 
6 Gill & John. 888. 


Digitized by 


Google 



CHAP. V.] 


OF THE EVIDENCE. 


627 


that the defendants were of the Christian names stated in the declaration (r). 
And this doctrine has been carried so far, that in an action against three 
persons as drawers of a bill of exchange, purporting to have been drawn by 
an agent of the firm upon one of the partners, it was held, that the accept- 
ance by the drawee was evidence against three partners of the bill having 
been regularly drawn, and rendered it unnecessary to prove the authority of 
the agent(#). So the admission by one partner *of his partnership with the 
co-defendants, who were sued with him as acceptors of a hill of exchange, 
and who had been outlawed, has been received as proof against him of a joint 
promise by all(/). The rule has even been extended in actions so far as to 
admit the declarations of one partner to be evidence against another, con- 
cerning joint contracts and their joint interest, although the person who has 
made such declarations is not a party to the suit; as where in an action by 
a creditor against some of the partnership firm, the answer of another party 
to a bill filed by the other creditors was received in evidence against the de- 
fendants, not indeed to prove the partnership, but that being established, as 
an admission against those who are as one person with him in interest(u). 
And the admission of a partner, though not a party to the suit, is evidence 
as to joint contracts against any other partner, as well after the determina- 
tion of the partnership as during its continuance (a*). But in a joint action 

against three persons as acceptors of a bill of exchange, as a joint liability 
must be proved, the circumstance of two of the defendants having been out- 
lawed will not dispense with proof of their joint liability, although the defend- 
ant, who alone pleaded to the action, was in justice liable to pay the debt(y). 
So in an action against tw f o persons, as makers of a note, if one of them suf- 
fer judgment by default, his signature must nevertheless be proved on the 
trial against the other(r). We have already seen what evidence of facts are 
necessary to he proved to constitute a parol acceptance in the case of a for- 
eign bill(a). In an action against the acceptor of a bill, payable after sight, 
it is in general necessary to prove the date or time of the acceptance; but if 
his signature as acceptor is proved, the date of the acceptance appearing 
over it, although in a different hand-writing, will be presumed to have been 
written by his authority (6). Evidence, it seems, is admissible to shew that 
a bill with a cancelled acceptance upon it has been accepted by mistake; so 


there were two person* of those surnames in the 
firm, but that he did not know their Christian 
names: and that in a conversation with Vinger- 
hoed, he admitted that the note was subscribed 
by him in the name of the firm. This was held 
sufficient to establish the action against both de- 
fendants. Blunt and Bowman, for plaintiffs. 
But see po»t. 

(r) Id. ibid. 

(*) Porthouse r. Parker and others, 1 Campb. 
82, (Chit. j. 741). This was an action by 
payee against the drawers of bill, which pur- 
ported to be drawn by one Wood, as the agent 
of George, James, and John Parker, upon John 
Parker. There was no proof that Wood had 
authority from the defendants to draw the bill ; 
but a witness swore that he, ns the agent of 
John Parker, the drawer, and one of the de- 
fendants, had accepted it on his account. Lord 
Ellenborough held, that the bill having been 
accepted by order of one of the defendants, this 
was sufficient evidence of its having been regu- 
jarly drawn; and further, that the acceptor be- 
ing likewise a drawer, there would be no occa- 
sion for the plaintiff to prove that the defend- 


ants had received express notice of the dishon- 
our of a bill, as this must have necessarily been 
known to one of them, and the knowledge of 
one was the knowledge of all; Bayl. 5th edit. 
462 . 

(0 Per Lord F.llenhoroagh, in Sangster p. 
Mnzarrcdo, 1 Stark. 161; Phil. Evid 3d ed. 
161. 

(u) Grant r. Jackson, Peake, 203; Wood r. 
Braddick, 1 Taunt. 104; Nichol r. Dowding, 1 
Stark. Rep. 81. 

(j*) Wood v. Braddick, I Taunt 104. In 
equity the answer of one partner is not admissi- 
ble in evid (Mice against the other; see Booth v. 
Quin, 7 Price, 198, (Chit j. 1059); ante , 54, 
note (q). 

(y) Sheriff v. Wilkes, l East, 48, (Chit j. 
525). 

(r) (in y f. Palmer, 1 Esp. Rep. 135; ante , 
627, note (</). 

(a) Jl ntc , 295 to 299. 

( b ) Glossop r. Jacob, 4 Campb. 227; 1 
Stark. Rep. 69, (Chit, j 944); ante, 292, not* 
(*>. 
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OF THB EVIDENCE. [PART II. 

proof may be given that a check has been cancelled by mistake, and it may 
be returned unpaid(c). 

In an action against the drawer or indorser of a bill or note, the hand-writ- 
ing °f th e defendant , or a signature by his agent, having power to bind him, 
must be established in evidence in like manner as in an action against the ac- 
ceptor of a bili(d); and if au indorsement on a promissory note purports to 
have been attested by a subscribing witness, such witness must be calfed(e); 
but if the defendant pay money *into court generally, or upon the count on 
the instrument, the signature and its validity is admitted, and need not be 
proved, and the only question to be tried will then be the quantum(f). 

The mode of proving that the defendant was a party to the bill or note 
has already beed partially considered (g). If there be one invariable mode 
in which bills of exchange are drawn between particular parties, this maybe 
proved by parol evidence, without any of the bills being produced(A). In 
an action against the acceptor of a foreign bill, his acceptance, if by parol, 
must be proved by the witness who heard him accept; and if the answer, 
which it is insisted amounted to an acceptance, was given by a clerk or third 
person, that person must be subpoenaed; or it must be proved that the defend- 
ant has previously recognised his general authority to accept for him; and 
it has been held, that proof of an answer given at the house of the drawee, 
that the bill would be taken up when due, is not sufficient proof of an accept- 
ance, but it must be shewn that the answer was given by the drawee, or by 
his authority (t). If the acceptance was in writing, it must be produced, and 
the signature proved. An acceptance in writing of an inland bill may be 
valid although given since the 1 & 2 Geo. 4, c. 78, and not signed; but 
the plaintiff may, it has been supposed, in that case be required to prove 
that it was intended to operate as a complete aoceptance(/c). The latter 
supposition seems, however, scarcely tenable(Z). Proof that the acceptance 
was written whilst the bill was in blank affords no objection(m). In an ac- 
tion against the drawer or indorser of a bill or note, his signature must also 
be proved. The signature may be established by a witness who can swear 
to the hand-writing, or to an admission of it by the party sued. 


( c ) Ante , 308, 309. 

\d) Gutteridge r. Smith, 2 Hen Bin 374, 
(Chit. j. 534). As to authority of wife to in- 
dorse in name of husband, see ante , 22, 23; 
and see Goldstone r. Tovey,6 Bing. N. C, 98; 
ante , 626, note (if). 

(e) Stone t\ Metcalf, 1 Stark. Rep. 53, (Ch. 
j. 943). 

( f ) Gutteridge c. Smith, 2 Hen. Bla. 374, 
(Chit. j. 534); ante , 626. 

(g) A T.'e, 625 to 628. 

( h ) Spencer r. Billing, 3 Campb. 810; 1 
Rose, 362, S. C. 

(t) Savor v. Kitchen, 1 Eap. Rep. 209, 
(C! lit. j. 533). Assumpsit against acceptor of 
a bill, drawn upon him by one Holland, and 
also a further sum for goods sold and delivered. 
The plaintitf was unable to prove tho hand- 
writing of the defendant subscribed to the bill 
by any wituess who was acquainted with it, 
but otfered the following as an admission by 
him, tantamount to proof of his acceptance. 
This evidence was that of a clerk of the bank- 
ing house into which the bill in question had 


been paid, and who had brought the bill to tbs 
defendant’s house for acceptance. The de- 
fendant was not then at home; but the clerk 
received for answer at the house, that the bill 
would bo taken up when due. Mingay, for 
the plaintiff, contended, that this answer so re- 
ceived at the bouse of the defendant to a bill, 
upon which his name appeared ns drawee, was 
a sufficient acknowledgment of the acceptance, 
upon which to charge him. Lord Kenyon 
ruled, that it alone, without some proof of the 
defendant’s hand writing, or something to shew 
that tho acknowledgment came from him, was 
insufficient; the plaintiff having no further 
evidence to that point, the count on the note 
was abandoned. 

(A*) Dufaur v. Oxenden, 1 Moo. &, Rob. 90, 
(Chit. j. 1566); but queere as to the propriety 
of leaving the question to the jury. Note, l 
Moo. & Rob. 92; and id. 119. 

(/) Id. ibid. 

( m ) Leslie v . Hastings, 1 Moo. & Rob. U9, 
(Chit j. 1567); Scholtz v . Aatley, 2 Bing. N. 
C. 544; 2 Scott, 815, 8. C. ; anit, 214* no* («)• 
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The simplest and most obvious proof of hand-tcriting, is the testimony of j. Ingcne- 
a witness who saw the defendant subscribe the bill or note; but (unless there jj 1 * 
was a subscribing witness, who, as we shall hereafter see, must be subpee- be Proved 1 
naed(n)), this evidence is not essential, and it will suffice to call a witness and how. ' 
who is acquainted with the defendant, and who, from seeing him write even Secondl?, 
his surname or other writing(o), or from correspondence with him, has ac- How De- 
quired a knowledge of his hand-writing, and can swear to his belief that the ^m* 
subscription is the # defendant's( p) ; and this knowledge may be acquired, t y to Bill" 
though it seems the witness has only seen the party write once; and in anac- or Note, 
tion on a foreign bill, to prove the hand-writing of the defendant, it is evi- p^f^f 
dence to go to a jury, that a person who saw him write once thinks the hand- Hand- 
writing alike, though he has no belief on the subject^). This suffices, be- 
cause in every person’s manner of writing there is a certain distinct prevail- L J 
ing character, which may be easily discovered by observation, and when 
once known, may be aflerwards applied as a standard to try any other spe- 
cies of w r riting whose genuineness is disputed. A witness may therefore be 
called and asked whether he has seen the defendant write, and afterwards 
whether he believes the signature to the bill or note to be the defendant’s 
hand-writing(r) ; but it is reported to h ive been decided at nisi prius, that a 
person who has only seen a party write his surname, is not competent to 
prove his hand-writing to the Christian as well as surname to an accept- 
ance^); but in a subsequent ease, the contrary was ruled(f); and an instru- 
ment executed by mark may be proved by a person who has seen the party 
so execute instruments^). The usual course is to subpoena a witness who 


(n) Post, 633. 

(o) Lewis r. Sapio, Mood. Sc M. 39, (Chit, 
j. 1326). 

(p) Bui. Ni. Pri. 236; Lord Ferrer* r. Shir- 
ley, Fitz. 193; Willes r. Sugar, Esp. N. P. C. 
144 ; 2 Stark, on E\ id. 65 1 

(q) Garrells r. Alexander, 4 Fsp. Rep. 37, 
(Chit. j. 639). Assumpsit on a foreign bill of 
exchange. To prove the hand-writing of the 
defendant, the plaintifF called the clerk of the 
defendant’s attorney. I! is e\idenre was, that 
he had seen the defendant sign the bail bond 
in the cause, but bad never seen him write on 
any other occasion. Being asked whether he 
believed the acceptance to be the hand-writing 
of the defendant, he said he could form no be- 
lief on the subject; it was like the hand-writing 
in which the bail-bond was subscribed, and was 
about to compare them together. Lord Ken- 
yon told him he must form a judgment without 
such comparison of hands. He then looked on 
the bill ugain, and said it was like the hand- 
writing in which the defendant had subscribed 
the bail-bond, but that he could not speak to 
any belief further than be had already done. 
Garrow, for the defendant, objected that there 
was not sufficient evidence, and that it would 
be of dangerous consequences to allow such 
loose evidence of a hand-writing to charge a 
party with a debt. 

Lord Kenyon, “ This is the case of a for- 
eign bill of exchange, and 1 think there is evi- 
dence to goto the jury, and that I am bound to 
leave it to them. To be sure, mere comparison 
of hands is not admissible evidence of itself: 
that was Algernon Sidney’s case; but there the 
witness had never seen him write; and the 
only evidence in the case was ©ere comparison 


of hands; but in the present case, the witness 
has seen the defendant write, and he speaks to 
the likeness of the hand-writing, in which the 
bill is accepted, bear* to that which he has seen 
the defendant actually write; I therefore think 
that it is evidence to go to the jury.” 

But it has been holden, that a witness who 
has only seen the drawee write bis name, pend- 
ing the action, for the purpose of shewing the 
witness his usual mode of writing bis accept- 
ance, is not an admissible witness for such 
drawee to disprove his hand-writing to the bill, 
on which he is sued, because the defendant 
might write differently before the witness pur- 
posely to establish n defence; Stranger r. 
Searle, 1 F.sp. Rep. 14, 15, (Chit. j. 509). 

( r) Peake’s Kvid. 4th edit. 109, 110; Phil. 
Evid. 3d edit. 422; 2 Stark, on Evid. 652. 

(*) Powell v. Ford, 2 Stark. 164, (Chit. j. 
99S). 

(/) Lewis v. Sapio, 1 Mood. & M. 39, (Chit, 
j. 1326). 

(u) George r. Surrey, Mood. Si M. 516, 
(Chit. j. 1499). Assumpsit by the indorsee 
against the acceptor of a bill of exchange 
drawn by Ann Moore to her order, and indors- 
ed by her to the plaintiff. Ann Moore drew 
the bill by her mark, and it was indorsed by 
mark; the writing, “ Ann Moore, her murk,” 
on the indorsement, being in the plaintiff’s 
hand. A witness was called to prove the in- 
dorsement, who stated be had frequently seen 
Ano Moore make her mark, and so sigo instru- 
ments, aod he pointed out some peculiarity. 
Tiodal, C. J. after some hesitation, admitted 
the evidence as sufficient, and the plaintiff had 
a verdict. 
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I. in gene- can swear he knows the defendant, and that he has seen him write frequent- 
Factsnuwt or ^ as ^ re( l uent b’ addressed letters to him and received answers in return; 
be proved, an d from the knowledge he has thus acquired of his hand-writing, he believes 
and bow. the particular signature to be the defendant’s hand-writing. A knowledge 
Secondly, of the hand-writing acquired by a witness in the course of correspondence 
How De- vvith the defendant, is sufficient to enable him to swear to his belief of the 
cam^Part" hand-writing, though he has never seen him write; as if the witness has paid 
ty to lull bills According to the written directions of the defendant, and for which he 
or Note, afterwards accounted; or where letters are sent directed to a particular per- 
Proof of son on particular business, and an answer is received in due course, a fair 
Hand- inference arises that the answer was sent by the person whose hand-writing 
1 it purports to be(x); but barely having seen letters, purporting to have been 
^ J franked by him, or other papers, which he has no authentic information are 
of the defendant’s hand-writing, is not sufficient(y) ; and to support evidence 
of this nature evidence of the identity of the defendant is essential. 


When 
compart- 
ton of 
hand-writ- 
ing inad- 
missible. 


In forming this belief it has been observed, that a witness, when called to 
speak to the indentity of the defendant’s hand-writing, ought to judge solely 
from the impression which the hand-writing itself makes upon his mind, 
without taking any extrinsic circumstances into his consideration(z). Gen- 
erally speaking , evidence by comparison of hands is not admissible; and 
though in an action on a bill, which the defendant contended to be a for- 
gery, other bills w r ere handed to the jury for their inspection, being illiteral, 
to compare the hand-writing(a), a contrary practice now prevails( 6 ). There- 
fore where a witness said, “ that looking at the hand-w r riting, he should have 
thought it to have been that of the party whose name it bore, but from his 
knowledge of him he thought he could not have signed such a paper,” it was 
held, that this was prima facie evidence of the hand-writing(c); and on the 
same principle, where it was contended that the paper produced was the for- 
gery of a third person, evidence that such third person had forged the de- 
fendant’s name to other instruments of a similar nature was held to be inad- 
missible^); and even in one case which came before the court, a party who 
contended that the hand- writing was a forgery was only permitted, after a 
gre3t deal of other evidence, to examine a clerk at the post-office, whose 
business it is to inspect franks and detect forgeries, to prove, that from the 
appearance of the hand-writing, it was, in his opinion, a forgery, and not a 
genuine hand-writing (e) ; and in a subsequent cas e(/), Lord Kenyon said 
that such evidence was wholly inadmissible, and observed, that though in 
Revett v. Braham it w’as admitted, yet that in his direction to the jury he 
had laid no stress at all upon it. And in a later case it was holden, that the 
opinion of the inspectors of franks at the post-office, whether a writing is 
written in a natural or a feigned character, is of little weight, and the Court 
of King’s Bench refused to grant a new trial, which was moved for on the 
ground that such evidence had been rejected (g) . And in another case Lord 


(*) See Phil. Evid 8d edit. 422 to 424, 427, 
428; Peake’s Evid. 4th edit. 1 10. 

(y) Cary r. Pitt, Peake’s Evid. 4th edit. 
110; Peake’s Rep Add. 130, S C. 

(z) Peake’s Evid. 4th edit. 110; 2 Stark, on 
Evid. 653, 654. 

(а) Allesbrook v. Roach, MS. Peake’s Add. 
27; 1 Esp. Rep. 351, (Chit. j. 646). 

(б) Allesbrook v. Roach, MS. Peake’s Add. 
28, note (a); Clermont v. Tnllidge, 4 Car. & 
P. 1 ; and id. notes 2 and 3, S. P. ; and Can' 
r. Pitt, Peake Rep. Add. 130. 


(c) Da Costn v. Pym, Sittings at Guildhall, 
after Trin. Term, 87 Geo. 3; Peake’s Evid. 
4th edit. App. 85; 2 Stark, on Evid. 664. 

(d) Balcetti r. Serani, Peake’s Rep. 142, 
(Chit. j. 497); Craft r. Lord Brownlow Bertie, 
Sittings at Westminster, after T. T. 1777, MS.; 
Peake’s Evid. 4th edit 110. 

(e) Revett r. Braham, 4 T. R. 497. 

(/) Cary v Pitt, Peake’s Evid. 4th edit. 
110; Peake’s Repp. Add. 130, S. C. 

(g) Gnrney v. Langtands, 5 B. Si Aid. 330. 
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Tenterden said, “ It was formerly held that persons conversant with hand- 
writing could be asked whether certain letters were genuine or not, but it has 
been long since held that this is not evidence(A) .” 

It has been observed, that the analogies of law appear strongly to support 
the admissibility of this evidence, for opinion founded on # observation and 
experience, is received in most questions of 9 similar nature. There is a 
certain freedom of character in that which is original, which imitation seldom 
attains, and the want of that freedom is more likely to be detected by one 
whose attention has been directed to the subject, than by another who has 
never given his mind to such pursuits. It should seem therefore that such 
evidence is not wholly inadmissible, though it certainly ought to be received 
with great caution, and meet with little attention, unless as corroborating oth- 
er and stronger evidence. 

The true distinction as to the admissibility of such evidence seems to have 
been taken by Mr. Baron Hotliam on the trial of The King r. Cator(i), 
where the defendant being indicted for publishing a written libel, and a per- 
son from the post-office, who had never seen him write, being called as a 
witness, that judge permitted the witness to give general evidence that the 
writing appeared to be in a feigned hand; but when the witness was asked 
whether, on comparing such handwriting with papers proved by others to be 
the genuine hand-writing of the defendant, he could say it was the disguised 
hand of the same person, his lordship rejected the evidence attempted to be 
introduced by such examination, because it arose only from comparison of 
hands. The case of Revett v. Braham(/c) may therefore still be considered 
as an existing authority to shew, that for the purpose of proving generally 
and in the abstract that a hand-WTiting is not genuine, for the want of free- 
dom in the hand-writing, such evidence is admissible, though deserving of 
little attenlion(Z). And the painting of the letters, as it was called by the 
witness in that case, may arise from the infirmity of the writer, or his not 
having formed a fixed character, or many other causes which a person un- 
acquainted with the genuine hand-writing cannot take into consideration. A 
tradesman who is daily making entries in his books will acquire a more free 
and steady character than an illiterate person who can but just write his 
name; and a man whose habits of life lead him to write much oftener and 
with less care, will still get more of a peculiar character in his hand- writing; 
all which circumstances should certainly be taken into the consideration of a 
jury before they give weight to such evidence. 

It has been well observed, that inasmuch as the mind arrives at the belief 
of hand-writing merely by recollection of the general character from an ac- 
quaintance by frequently seeing it, and and not from the formation of partic- 
ular letters or a single inspection, courts of justice have wisely rejected all 
evidence from bare comparison of hands, unsupported by other circum- 
stances; they will not therefore permit two papers, one of which was proved 
to be the hand-writing of a party, to be delivered to a jury for the purpose 
of comparing them together, and thence inferring that the other is also of 
his hand-writing(m) ; but where witnesses have been called to prove the simil- 
itude of hand-writing, and other witnesses have from the same premises 
drawn a different conclusion, this rule has been relaxed in favour of a jury 


(A) Clermont v. Tnllidge, 4 Car. & P. 1,2. 
(t) 4 Eap. Rep. 117. 

(A) 4 T. R. 497; anU , 631, note («). 

(1) Gurney r. Lang lands, 5 B. & Aid. 330; 
tee Doe v. Snckermore, 6 Ad. & El. 703; 


2 N. k P. 16, 8. C. 

(m) Macferson v. Thoytee, Peake’s Rep. 
20, (Chit j. 469); Brookhard e. Woodley, 
Peoke’e Rep. 20, note (a). 
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whose habits of life have accustomed them to the sight of hand-writing(n) ; 
nnd in a late case a jury were allowed by Lord Tenterden to judge of a dis- 
puted hand-writing by comparing it with other documents already *in evidence 
in the cause for other purposes(o)^ and admitted to be the hand-writing of 
the defendant(p) ; but this mode of proceeding seems rather a departure 
from the strict rules of evidgnce, and before an illiterate jury would proba- 
bly not be adopted (q). See post , 824 (63). 

In some cases, where the antiquity of the hand-writing makes it impossi- 
ble for any living witness to swear that he ever saw the party write, compar- 
ison of hand-writing with documents known to be in his hand-writing has 
been admitted(r)(l). 


( n ) Allesbrook r. Roach, Sittings at West- 
minster after T. T. 1795, MS.; 1 Esp. Rep. 
351, (Chit. j. 546); Da Costa v. Pym, ante , 
631, note (c). 

(o) See Doe v. Newton, 5 Ad. & El. 514; 
1 N. & P. 1, S. C. See also Doe t?. Sucker- 
tnore, 2 N. & P 16; 5 Ad. & El. 703, S. C. 

(p) Solita r. Yarrow, 1 Moo. &. Rob. 133; 


and see Smith r. Sainsbury, 5 C. & P. 126. 

( q ) Peake’s Evid. 4th edit. 110 to 115. 

(r) Per Le Blanc, J. Roe r. Rawlings, 7 
East, 202; Bui. N. P. 236; nnd see Taylor v. 
Cooke, 8 Price, 653, as to comparison of hand* 
writings of former rectors with entries in regis- 
ters. 


(1) It is a general rule, that evidence by comparison of hands is not admissible, when the 
witness has had no previous knowledge of the hand-writing, but is called upon to testify merely 
from a comparison of hands. Kelly r. Jackson et «/., 6 Peters’ Rep. 662. 

The jury may find that a party signed an instrument not witnessed, by comparing the hand- 
writing to such instrument with the hand-writing to another instrument, which the party admits 
he signed. Gifford v. Ford, 5 Verm. Rep. 532. 

A bill may be proved to be counterfeit, by persons who know the signatures of the president 
nnd cashier of the bank, by having seen bills in circulation. The State v. Carr, 5 New Hamp. 
Rep. 361. 

The evidence of a witness as to hand-writing, who has formed an acquaintance with it, from 
seeing the party write or from a course of correspondence, is not rendered incompetent nor its 
weight impaired, by his having referred to papers in his own possession, known to be written by 
the party, to refresh his (the witness’) memory. Bedford’s Adm’r v. Peggv, 6 Randolph’s 
Rep. 316. 

Upon the trial of issue on plea of non est factum whether the party’s signature to the instru- 
ment in question be genuine or no: Held inadmissible to lay other proved specimens of the par- 
ty’s hand-writing before the jury, that it may judge by comparison thereof with the writing in 
question whether this be genuine. Such comparison of hand-writing is not proper evidence. 
Rowt’s Adm’x. v. Kilos’ Adm’r., 1 Leigh’s Rep. 216. 

B. is appointed adm’r of S. at a time when S. was supposed to have died without a will; a 
will is afterwards found ; B. had never seen S. write; but acquired a knowledge of his hand- 
writing from an examination of his papers after his death, and testifies from his knowledge of the 
hand-writing thus acquired, that the will is wholly in S.’s hand: Held, this is competent evidence 
of the hand-writing in the court of probate. Sharp v. Sharp, 2 Id. 249. 

Proof of hand-writing of the indorser of a note, going no farther than that the witness be- 
lieved it to be the hand-writing of indorser, founded upon the facts of having seen him write his 
name two months before the trial, and also having seen him write five years before the trial, stal- 
ing at the same time that he would not have been able to have testified to the hand-writing from 
the fact alone of having seen him write five years ago, and expressing doubts ns to a part of the 
signature, would scarcely be sufficient to uphold a verdict, if the question as to its sufficiency 
had been properly submitted to a jury. Utica Ins. Co. v. Badger, 3 Wend. Rep. 102. 

Where a judge upon such evidence in an action by the indorsees of a promissory note, charged 
the jury that the plaintiffs were entitled to a verdict, instead of leaving it to them, under proper 
instruction, to say whether the indorsement was or was not the band-writing of the party, a new 
trial was granted, lb. 

Where the plaintiff* in an action for a libel, to prove that the paper alleged to be libellous, was 
in the hand-writing of the defendant, introduced witnesses who h id seen him write, who testified, 
that they believed the paper to be in the hand-writing of the defendant, but who, upon their 
cross-oxamination, said, that they did not know that they were sufficiently acquainted with his 
hand to determine, except by comparing it with other writings of his proved to be genuine; it 
was held, that such testimony was admissible. Lyon v. Lyman, 8 Coon. Rep. 55. 

Where the plaintiff in such action offered the testimony of cashiers of banks, who had never 
seen the defendant write, and who had no knowledge of his hand-writing, but who compared tbs 
paper in question with other writings proved to be his, and who testified that they were written 
by the same hand, and that such paper was in a disguised hand; it was held, that such cashiers, 
as persona of skill in their art, were competent witnesses to establish these points. Ib. 
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Although the declaration expressly allege that the defendant’s own proper 
band-writing was subscribed, it will nevertheless suffice to prove a subscrip- 
tion by agent($)(l). And where in an action against John K., on 44 a bill 
accepted by Joseph K. in the name of John K. and Co.,” it was proved 
that the acceptance was in the hand-writing of Joseph, and that he had done 
business in the name he signed, it was held that die plaintiff was entitled to 
recover(f). 

If there was a subscribing witness to the bill or note, or to an indorsement 
thereof then in an action against the drawer of the bill, or the maker of the 
note, it will be necessary to subpoena such witness, and if there be any doubt 
as to his proving that he saw the defendant write his name, the subscription 
must be proved by some other evidence, which will in that case be admissi- 
ble (u)(2); and if a person who sees a defendant sign a promissory note, 


I. fo fed- 
eral what 
Facts most 
be proved, 
and bow. 

Secondly, 
How De- 
fendant be- 
came Par- 
ty to Bill 
or Note. 

In case of 
subscribing 
Witness. 


(i) Both r. Grove, Mood. & Mai. 182; 3 
Car. & P. 335, (Chit. j. 1395); ante , 627, 
note (m). 

See as to the introduction of the words “ his 
own proper hand being thereunto subscribed,” 
ante, 570, Declaration. 

Semble , thnt a count on a guarantee for the 
repayment of bills, &c. drawn and subscribed 
by M. and E., must allege that the bills were 
subscribed by M. and E., although it be averred 
that they accepted the bills, and by n memo- 
randum added to such acceptance expressed 


the same to be payable at a particular place; 
Corlett v. Conway, 5 M. & W. 653. 

(0 Wilde o. Keep, 6 Car. & P. 235. 

(u) Lemon r. Dean, Lancaster Lent Assizes, 
1810, cor . Le Blanc, J. 2 Catnpb. 636. Action 
on a promissory note, which appeared to be 
witnessed by one Bentley. Bentley was call- 
ed and swore that he did not sec the defendant 
subscribe the note, but the defendant merely 
desired him to try to write Ins name upon the 
paper, and that he did not observe whether any 
thing was at that time written on it. Plaintiff’s 


Where the plaintiff in such action, to prove the genuineness of the alleged libel, offered other 
writing* proved to be in the hand-writing of the defendant, to go to the jury, to he compared by 
them with the paper in dispute; it was held, that such writings were admissible for thnt puipose. 
Ib. Respecting this point, Daggett, J., remarks: * 4 It is not denied, that the general rule found 
in our elementary writers, is opposed to this decision. £wift, in our own state, and 8fnrkie and 
Phillips, and many others, concur in declaring such testimony inadmissible. Mr. Day, in a learn- 
ed note to his edition of Esp Rep. vol. 4, p. 273, examined all the cases on this subject, and 
came to the same result. The treatises of Starkie and Phillips have appeared since the note of 
Mr. Day; and several cases are cited by those writers in favor of the admissibility of this species 
of evidence. Fn Abbe r. Daniels, Worcester county, Mass. Sept term, 1911, Parsons, Ch. J. 
admitted skillful witnesses, who had never seen the defendant write, to sw'enr that the signature 
in dispute was not, is their opinion, a natural one, nor written by the same person who made oth- 
er signatures, which were produced and acknow ledged to be the defendant’s. 2 Stark. Ev. 658, 
n. 1, by Metcalf. In Massachusetts and Maine, comparison of bands is always admitted. 

Homer v. Wallia, 11 Maas. Rep. 309. Hammond’s case, 2 Greenl. 33. In New- York, it is 
doubtful whether genuine papers can be delivered to the jury to determine, by comparison, tha 
genuineness of the paper hi question. Titford r. Knott, 2 Johns. Ca. 211. In Pennsylvania, 
such evidence is received in corroboration. M’Corkle r Binns, 6 Binn. Rep. 340, 349. Penn- 
sylvania v. M’Kee, Addis. Rep. 33. The same evidence has been recognized in South 
Carolina, where it is offered in aid of other proof. Roman’s adm’r r. Plunkett, 2 M’Cord, 51 S. 
The only reported case on that subject, in Connecticut, is that of the State r. Brunson. 1 Root, 
307, where thia species of evidence was admitted in a criminal case. I am aware, that there 
have been contradictory decisions on this point, at the circuits; hut it has never come before tide 
court until now. Lnder these circumstances, the court may, without embarrassment, resort to 
the reason of the rule.” He then states and answers the arguments in favor of the rule. “ An 
unfair selection of specimens may be made for the purpose of comparison. 2 Stark. Ev. 656.” 
But 44 the party whose hand-writing is questioned, may be presumed to know more sources of 
the proof of his own writing, than the party who is bound to establish it.” A contrary rule might 
44 open the door to a great deal of collateral evidence. 2 Stark. Ev. 656.” But “ this objection 
lies with equal force against many other kinds of proof, which is daily admitted.” But 44 the 
great objection, and the only one suggested by the courts in the adjudged cases, is the ignorance 
of the jury on the subject of writings.” This objection Justice Daggett conceives to have no 
force in Connecticut, and be says it has always appeared to him to be very feeble. Ib, 

(1) Where a promissory note is stated in a declaration to have been made by the defendants, 
proof that it was mado by one of the tirm in the partnership name, supports the declaration. 
Vallett r. Parker, 6 Wend. 615. Mack r. Spencer, 4 Wend 411. 

(2) A note, although referred to in an instrument produced bv the opposite party, cannot ho 

90 
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but is not desired by the parties to attest it, he cannot, by afterwards putting 
his name to it, prove it as an attesting witness(ar)(l). 

Where there are several subscribing witnesses, it suffices to call one of 
them; but if there be any doubt as to proof of signature, it is best to call 

all(y). 

if the subscribing witness be dead, proof of his death and hand-writing, 
and that the defendant was present when the note was prepared , is sufficient, 
without proving the hand-writing of the defendant^) : and this even where 
the defendant signed by mark(a). And in an *action on a promissory note, 
to which there was a subscribing witness, who bad since become insane, it 
was held, that proof of his hand-writing was sufficient to establish the mak- 
ing of the note(6); so in case of blindness(c): and proof of the hand-writ- 
ing of the witness when dead has been considered sufficient without any oth- 
er further proof whatever of the identity of the parties(d). But it was al- 
ways deemed most prudent in such cases to be prepared with proof of the 
hand-writing of the acceptor or maker, and of the subscribing witness, in 
order to establish the identity of the former; and in the first-mentioned case, 
where the witness was dead, it was doubted whether the mere proof of his 
hand-writing, without the evidence of the defendant’s having been present 
when the note was prepared, would have sufficed(e). And it is nowaeWied, 
that in an action on a bill or note, the subscribing witness to which is dead 
or resident abroad, although it is not necessary, in addition to proof of the 
hand-writing of the subscribing witness, to prove the hand-writing of the ac- 
ceptor or maker; yet some evidence of the identity of the party sued with 


counsel then proposed to call witness to prove 
tlie defendant’s hand-writing. Williams ob- 
jected, that there being a subscribing witness to 
the note, who was not incompetent, no other 
evidence of it could be given. He cited Phipps 
u. Parker, l Campb. 412. Le Blanc, J. “ I 
will make no observation upon that case. It 
may be distinguishable, as there the instrument 
was a deed. Bat I am quite clear, that if the 
subscribing witness to a note, when called, can- 
not prove it, by reason of his not having seen 
it drawn, the plaintiff may proceed to prove by 
other means.” Vide Fasset v. Brown, Peake’s 
Rep. 23; Grellier t?. Neale, id. 146; Barr. 
2224, 2225. And see Wylde v. Porter, 1 Ad. 
& El. 742; ante , 615, note (u), as to necessi- 
ty of calling subscribing witness. 

(x) M’Craw v. Gentry, 3 Campb- 232. 

(y) Stra. 1254; Bur. 2224. 

(s) Nelson ?>. Whittall, l Bar. & Aid. 19, 
(Chit. j. 99S); Barnes v. Tromposki, 7 T. R. 
265. 

(а) Mitchell r. Johnson, Mood. & M. 176. 

(б) Per Lord Ellenborough, Currie v. Child, 
3 Cnmpb. 283; cited in Nelson v. Whittall, 1 
Bar. & Aid. 22, note (a), (Chit. j. 998); and 
sea Gough v. Cecil, Selw. 9th edit. 547, n. 

(c) Wood v. Drury, Ld. Ray in. 734. See 
post, 824 (65). 

(d) Page v. Mann, Mood. & M. 74; Kay v. 
Brookmau, id. 286; 3 Car. & P. 555, S. C. 


To dispense with the necessity of calling the 
subscribing witness to a deed, it is sufficient to 
shew that he expressed an intention of leaving 
the country ; that he had reason for doing so to 
avoid a criminal charge, and that his relations 
had not seen him since he expressed his inten- 
tention of going. It is not necessary in the ab- 
sence of the subscribing witness to prove the 
hand-writing of the party executing the deed; 
it is enough to prove tne hand-writing of the 
witness. 

(e) Per Bay ley, J. in Nelson r. Whittall, 1 
Bar. & Aid. 21, (Chit. j. 998). It is laid down 
in Mr. Phillips’s Treatise on the Law of Evi- 
dence, that the proof of the hand-writing of tbe 
attesting witness is in all cases sufficient I al- 
ways felt this difficulty, that that proof alone 
does not connect tbe defendant with the note. 
If the attesting witness himself gave evidence, 
he would prove, not merely that the instrument 
was executed, hat the identity of the person so 
executing it; bat tbe proof of the band-writing 
of the attesting witness establishes merely that 
some person, assuming the name which tbe in- 
strument purports to bear, executed it, and it 
does not go to establish the identity of that per- 
son ; and in that respect the proof seems to me 
defective. In this ewe, however, there is evi- 
dence sufficient to connect the defendant with 
the note, for he was present in the room when 
it was prepared. 


read in evidence, without production of the subscribing witnesses, or accounting for their ab- 
sence, especially where the note offered in evidence purports to be a tealed note , and tbe fact 
whether sealed or not has an important bearing upon the issue of the cause. Jackson v. Sackett, 
7 Wend. Rep. 94. 

(1) See post, S24, (64). 
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the party who appears to have executed the instrument must be given (/). I. Ionia- 
And the same rule appears to have prevailed in the case of a bond, where, 
on issue on a plea of non est factum , some evidence must have been given ^ provec | # 
of the identity of the party executing the deed, which was not to be assum- and how. * 
ed from its having been executed by a person in his name, in the presence Secondly, 
of the attesting witness, who was unacquainted with him(ij). How Do- 

If the witness is abroad out of the process of the court, whether he be re- j^^Pai^' 
sident there(A) or uot, as if he be in Ireland(i), or he cannot be found on t y to Bill* 
diligent inquiry (fc), proof of these (acts lets in other evidence of hand-writ- or Note, 
ing. And if the subscribing witness to the acceptance of a bill of exchange, 
being one of the acceptor’s family, cannot be served with a subpoena in con- 
sequence of the conduct of that family, the bill may be read without his evi- 
dence^). And it should seem that where a copy of the bill or note is ad- 
missible(m), the plaintiff will be entitled to recover without calling the sub- 
scribing witness(n). 

*By the General Rules of Hilary Term , 2 Will. 4, (1832) reg. vii. it is No Com 
ordered, that the expense of a witness called only to prove the hand-writing 
to, or the execution of, any written instrument stated upon the pleadings, ing without 
shall not be allowed, unless the adverse party shall, upon summons before a provion* 
judge, a reasonable time before the tr’nl, (such summons stating therein the ^dmiUt 
name, description, and place of abode of the intended witness), have neg- Role H. T. 
lected or refused to admit such hand-writing or execution, or unless 
judge, upon attendance before him, shall indorse upon such summons that t ^ J 
he does not think it reasonable to require such admission(o). 


(/) Whitelock v. Mosgrove, 1 Crom. & M. 
511. The same point is stated to have been 
ruled in another case which stood over for the 
decision of this; ib. note (a). 

(g) See per Dampier, J. in Middleton r. 
Sanford, 4 Campb. 84. 

(h) Prince v. Blackburn, 2 East, 250; Cogh- 
lan v. Williamson, Dougl. 93. 

(i) Hodnett v. Forman, 1 Stark. Rep. 90. 

{k) Cunliffe r. Sefton, 2 East, 183; Burt v. 

Walker, 4 B. & Aid. 697; Stark, on Evid. 
Part II. 338. 

(/) Hill c. Phillips, 5 Car. & P- 350. 

(m) See ante , 025. 

(n) See Cooke t*. Tanswell, 8 Taunt. 450; 
Poole c. Warren, 8 Ad. & El. 582; 3 N. & 
P. 6.93 S C 

(o) And by the rule of If. T. 4 Will. 4, 
(1834,) s. 20, it is ordered, that either party, 
after plea pleaded, and a reasonable time be- 
fore trial, may give notice to the other, either in 
town or country, in the form hereunto annexed, 
marked A., or the like effect, of his intention 
to adduce in evidence certain written or printed 
documents; and unless the adverse party shall 
consent by indorsement on such notice, within 
forty -eight hours, to moke the admission speci- 
fied, the party requiring such admission may 
call on the party required by summons to shew 
cause before a judge why he should not consent 
to such admission; or, in case of refusal, be 
subject to the costs of proof. And unless the 
party required shall expressly consent to make 
soch i admission, the judge shall, if he think the 
application reasonable, make an order that the 
costs of proving any docoment, specified in the 
notice, which shall be proved at the trial to the 
satisfaction of the judge or other presiding offi- 


cer, certified by his indorsement thereon, shall 
be paid by the party so required, whatever 
may be the result of the cause. 

Provided, that if the judge shall think the 
application unreasonable he shall indorse the 
summons accordingly. 

Provided also, that the judge may give such 
time for inquiry or examination of the docu- 
ments intended to he offered in evidence, and 
give such directions for inspection and exami- 
nation. and impose such terms upon the party 
requiring the admission, as he shall think fit. 

If the party required shall consent to the ad- 
mission, the judge shall order the same to he 
made. 

No costs of proving any written or printed 
document shall be allowed to any party who 
shall have adduced tho same in evidence on 
any trial, unless he shall have given such notice 
ns aforesaid, and the adverse party shall have 
refused or neglected to make such admin.* 
or the judge shall have indorsed upon the 
uion* that he does not think it reasonable to re- 
quire it. 

A judge may make such order as he may 
think fit respecting the costs of the application 
and the costs of the production and inspection; 
and in the absence of a special order, the same 
shall be casts in the cause. 

Form of Notice referred to. 

A. B. r. C. D. 

In the K. B., C. P , or Exchequer. 

Take Dotice that the j JjSSldLt \ “ lhi * 

cause proposes to adduce in evidence the seve- 
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L In gene- *In general the signature of a party to a bill or note may be proved as 
Fact* mast a g a * nst Wm by h ,s ae/miswon; and if he made such admission before the bill 
beVroTed, was due, and the holder received the bill on the faith of such representation, 
and how. the party will be precluded afterwards from disputing the fact, or shewing 
Secondly, that the hand-writing was a forgery (p) (1) : and in an action against a person 
D kL as acceptor, though the plaintiff* fail in proving the defendant’s hand-writing, 
came Par- and li appear to be a forgery, yet proof that the defendant has paid several 
ty to Bill other bills, accepted in like manner, will establish his liability ( 9 ) . And an 
or Note, admission of a hand-writing, made by the defendant, pending a treaty for 
Effect of compromising the suit, is evidence against him(r). But not so if expressly 
ant’iTad- raa( ^ e without prejudice, whether verbal or in writing(s). In an action 
mission. against an indorser, proof that the defendant had written a letter, stating that 
he had received a bill corresponding with that upon which the action was 


ral documents hereunder specified , and that the 
same may be inspected by the | j 

his attorney or agent, at , on , be- 
tween the hours of , and that the 

\ pfafntfff Dt | k 0 required to admit that 

such of the said documents as are specified to 
be originals were respectively written, signed, 
or executed, as they purport respectively to 
have been ; that such as are specified as copies 
are true copies; and each documents as are 


stated to have been served, sent, or delivered 
were so served, sent, or delivered respectively; 
saving all just exceptions to the admissibility of 
all such documents as evidence in this cause. 
Dated, &c. 

G. H. attorney for JP“ n( j 

To E. F. attorney C defendant. ) 
or agent for ( plaintiff. J 
[Here describe the documents, the manner 
of doing which may be as follows:] — 


Originals. 


Description of Documents. 

( inter alia ) 

Letter defendant to plaintiff. 

Bill of exchange for 100/. at three months, drawn by A. B. on and 
accepted by C. D., indorsed by E. F. and G. If. 


Date. 


1st March, 1828. 
1st May, 1829. 


Description of Documents. 

( inter alia) 

Letter plaintiff to defendant. 
Notice to produce papers 


Copies. 


Date. 


Original or Duplicate served, sent, or de- 
livered, when, how, and by whom. 


1st February, 1828. 
1st March, 1828 


Sent by general post, February, 1828. 

( Served 2nd March, 1828, on defendant’s 
( attorney, by E. F. of . 


In Field v. Fleming, 5 Dowl. P. C. 450; 7 
C. & P. 619, S. C. nom. Field v. Hemming, 
the plaintiff declared on a note dated the 10th 
of November, but in the notice to admit the 
hand-writing described the note as bearing date 
the 10th day of October. A verdict having 
been found for the plaintiff, the court refused 
to set it aside, as it did not appear the defend- 
ant had been misled. 


( p ) Leach v. Buchanan, 4 Esp. Rep. 226, 
(Chit. j. 657); Cooper r. Le Blanc, 2 Stra. 
1051, (Chit. j. 281); on/e, 407, note (t); 
Hart v. King, 12 Mod. 809, (Chit, j- 212.) 

(q) Barber v. Gingell, 3 Esp. Rep. 60, (Ch. 
j. 618) ; on/e, 31, note (g). 

(r) Walridge v. Kennison, 1 Esp. Rep. 143. 
(*) Cory v. Bretton, 4 Car. &. P. 462. 


(1) But notwithstanding an acknowledgment of the signature to the note, the maker may pro- 
duce evidence of persons acquainted with his hand-writing, to state their opinion that the signa- 
ture is not genuine, and also to prove the same by signatures known to be his. Such an acknowl- 
edgment is not conclusive, and may be shown to have been made by mistake. Hall v . Hose, 10 
Mass. Rep. 39. The acknowledgment of the maker of his hand-writing on the note does away 
the necessity of proving it by the subscribing witness. Hall *. Phelps, 2 John. Rep. 461. if th® 
subscribing witness deny the executiou of the note, it may be proved aliunde. Ibid. Where the 
subscribing witness is out of the state, other evidence is admissible to prove the hand-writing of 
the maker, and this before proving the hand-writing of the subscribing witness. Horner p. Wallis, 
11 Mass. Rep. 309. 
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brought, and that after issue joined he had declared that he came to town to I. In gene- 
hasten the trial of a cause brought against him on an indorsement he had 
made upon a bill, and that he had carried the cause down by proviso, was be proved, 
held sufficient^)- And in an action against defendant as acceptor, his giv- and how. * 
ing a notice to produce papers relating to the bill described therein as u ac- 
cepted by the said defendant,’’ is primd facie evidence of defendant’s ac- 
ceptance^). And an admission under a judge’s order, that a bill was ac- 
cepted by the defendant’s partner for self and partner, coupled with produc- 
tion of the bill, is sufficient evidence in an action brought upon the bill against 
the defendant, the only plea being a traverse of the acceptance^) . 

But an admission in general only operates against the party making it; and Admission* 
therefore proof that one of the indorsers had confessed his signature is not 
admissible evidence in an action by an indorsee against the drawer of a against 
bill(y) ( I ) ; and we have seen that in an action against several drawers, in- third Par- 


(t) Dale t?. Lubbock, 1 Barn- K. B. 199. 

(u) Holt r. Squire, Ryan & Moody, 282, 
(Chit. j. 1272). 

( x ) Bartlett r. Martin, ! Jurist, 499. 

( y ) Hemming* v. Robinson, Barnes, 3d edit. 
436, (Chit. j. 274); cited in Whitcomb c. Whit- 
ing, 2 Dougl. 652, (Chit. j. 409). In an action 
by the indorsee of a note against the maker, it 
was reserved as a point whether the acknowl- 
edgment of an indorser was sufficient evidence 
to prove his indorsement, and the court held not; 
Roscoe on Bills, 287. 

In Western r. Wilmolt, tried at Westminster 
Hall, 5th July, 1920, before Abbott, C. J. plain- 
tiff declared against defendant as acceptor of a 
bill drawn by Berne, payable to his own order, 
indorsed by him to Smith, by him to Cross, and 
by him to the plaintiff. Plaiutiff proved the in- 
dorsement by Berne and by Cross, and that 


Smith, on being applied to after the defendant 
was shewn the bill and indorsements, admitted 
the indorsement of Smith as his hand-writing. 
It was also proved that the defendant, after tho 
bill became due, was shewn the bill, and in- 
formed that plaintiff was the holder; whereupon 
he admitted it was a just debt, and that he 
would pay shortly. Chitty, for plaintiff, sub- 
mitted, that such acknowledgment by Smith was 
sufficient in this action, and that defendant’s ad- 
mission was also equivalent to an account stat- 
ed. But Abbott, C. J. said, that such admis- 
sion by a third person could not affect the de- 
fendant; and that as there was no original debt, 
or privity between the parties, this was not an 
account stated ; therefore plaintiffwas nonsuited. 
But see Mnddocks v. Ilankey, 2 Esp. Rep 647, 
(Chit. j. 59*); post , 645, note (e). 


(1) ^ An acknowledgment, however, made by the maker of a note, to one who had once held 
the note as endorsee, will enure to the benefit of the holder. McRoe r. Kcnnon, 1 Ala. Rep. 
(New Series), 296. So the declarations of the payee of a negotiable note, made while he retains 
it in his possession, are admissible in evidence, although he may have previously written thereon 
his endorsement to a third person, in whose name the action is brought- Whittier r Yozc, 16 
Maine Rep. 403. But the declarations of the payee of a note, who is not at the time, the holder, 
and while it is actually held by another for value, are not admissible in evidence in a suit upon it 
against the maker, by on indorsee. Russell r. Doyle, 15 id. 112 ^ 

The confessions of one partner mnde after the dissolution of the partnership, in relation to a 
demand against the partnership not barred by the statute of limitations, are competent, though 
not conclusive evidence against a copartner, the joint contract being first proved aliunde. Cady 
v. Shepherd, 11 Pick. Rep. 406. 

In an action on a note payable to A. B. or bearer , transferred and suit brought by the assignee, 
evidence of the declarations or admissions made by the payee , while the holder and owner of the 
note, in discharge of the drawer , is inadmissible. Whitaker r. Brown, 8 Wend. Rep. 490. 
The payee is a competent witness, and should be produced to prove the defence set up. Pink- 
erton v. Bailey, 8 Wend. 600. Baker v. Briggs, 9 Pick. Rep. 122. 

A note was made by a failing debtor, on which the payee immediately made an attachment 
of the debtor’s property. Part of the alleged consideration of the note was an acceptance made 
by the payee, of an order drawn on him by the debtor, in favor of another creditor. A subse- 
quent attaching creditor being admitted, under the statute, to defend, it was held , that the plain- 
tiff could not introduce evidence of his own declarations made on the day when the note was giv- 
en, to show that the acceptance was made before the attachment. Carter r. Gregory, 8 Pick. 
Rep 165. 

In an action by the assignee of a note against the payee, who had assigned it warranting it to 
be due, the admissions of a person whose name appeared to the note, as maker, were held to bo 
inadmissible in evidence to prove the execution of the note by him, and thereby defeat a recove- 
ry by the plaintiff, on the ground that the supposed maker himself might be called on as a witness. 
Warner et al. v. M’Gary, 4 Vermont Rep. 607. 


Digitized by Tooele 


636 a 


OF THE EVIDENCE. 


[PART II 


I. Id cene- 
ral what 
Facto must 
be proved, 
and how. 

[* 637 ] 

Effect of 
Promise or 
Part-pay- 
ment. 


Thirdly, 
Proof of 
Plaintiff ’a 
Interest or 
Title. 

As Payet 
or Bearer. 


dorsers, or acceptors, a mere admission upon the pleadings by one, of his 
signature, will not exempt the plaintiff *from proving it against the others, 
though an admission in fact would be otherwise (r). 

A promise to pay the amount of the bill, or a part payment of it after it 
is due, is an admission of the acceptance (a) and of the other party’s hand- 
writing^). The payment of money into court, generally, on the whole de- 
claration, precludes the defendant from disputing his signature (c). But an 
offer to pay a part as a compromise is no evidence, because, as observed by 
Lord Mansfield, u men must be permitted to endeavour to buy their peace, 
without prejudice to them, if the offer do not succeed (d).” Though an of- 
fer of a specific sum by way of compromise is admissible in evidence, unless 
accompanied with a caution that the offer is confidential or without preju- 
dice(e). 

Thirdly . It wilTbe incumbent on the plaintiff to prove his interest in the 
bill or note, or in other words, how he became a party to it. The payee or 
the bearer of a bill or note, originally payable to bearer, has in general only 
to produce the instrument (/); though, under suspicious circumstances, the 
bearer of a note transferrable by delivery may be required to prove that he, 
or some person under whom he makes his title, took it bona fide , and gave 
a valuable consideration for it(#). But if in an action by the indorsee of a 
note, payable to A. or bearer, the indorsement by A. be unnecessarily stat- 
ed, it must be proved(/t). Where a bill is drawn with the payee’s name in 
blank, and the plaintiff inserts his own name as payee, he must adduce evi- 
dence to shew he was intended as payee(i). Proof of a promissory note 
payable to A. B., generally, is primd facie evidence of a promise to A. B. 
the father, and not to A. B. the son, the names being the same; but A. B. 
the son, bringing the action, and being described as the younger in the dec- 
laration, and being in possession of thenote, is entitled to recover upon it (k). 


( 2 ) Ante, 628, notes ( 2 ) and (a). 

(a) Jones v. Morgan, 2 Campb. 474, (Chit, 
j. 807). 

(A) Helmsley v. Loader, 2 Campb. 460, 
(Chit. j. 799); Bosnnquet v. Anderson, 6 Esp. 
Rep. 43, (Chit. j. 726). 

(c) Gutteridge r. Smith, 3 Hen. Bla. 374, 
(Chit, j 534); Watkins v. Towers, 2 T. R. 
275; Guillod v. Nock, 1 Esp. Rep. 347; Israel 
v. Benjamin, 3 Campb. 40, (Chit. j. 837); an- 
te , 626, note (c). 

(d) Bull. N. P. 236; Gunn r. Gulloch, 
Westminster Sittings after Trinity Term, 1755, 
1 Esp. Dig. 175. 

( e ) Wallace v. Small, Mood. & M. 446. 

(f ) Per Lord Mansfield, Dougl. 632; King 
v. Milsom, 2 Campb. 6, (Chit. j. 764). 

(g) Per Lord Mansfield, in Grant t?. Vaugh- 
an, 3 Burr. 1627, (Chit j. 635); ante , 263 to 
271. 

( h ) Wynnm v. Bend, l Campb. 176, (Chit, 
j. 746) ; Rex r. Stevens, 6 East, 244; 1 Smith’s 
Rep. 437, S. C. 

Wynam v. Bend, 1 Campb. 175, (Chit. j. 
746). Action against the defendant as maker 
of a promissory note for 200/., Payable to 


L. Toader or bearer. The declaration stat- 
ed that L. Toader, to whom the sum of mo- 
ney mentioned in the note was payable, in- 
dorsed it to the plaintiff*. No evidence of this 
indorsement being given, it was contended, that 
the plaintiff's case was imperfect, and that he 
must be called. The counsel on the opposite 
side answered, that the averment being unne- 
cessary might be rejected, and that at any rate 
the plaintiff might recover under the count for 
money had and received, the note being for 
value received. Lord Eilenborough held, that 
as an indorsement was stated, though unneces- 
sarily in the count on the note, it must be prov- 
ed; and that the plaintiff’ could not recover un- 
der any of the money counts, as be was not an 
original party to the bill, and there was no evi- 
dence 01 any value being received by the de- 
fendant from him. A witness, however, was 
afterwards found, who proved the hand-writing 
of L. Toader, and the plaintiff bad a verdict. 

(i) Crutchlev v. Mann, 1 Marsh. 29; 5 
Taunt. 529, (Chit, j 908). 

(/c) Sweeting v. Fowler, 1 Stark. Rep. 106, 
(Chit. j. 946). 


The declarations of one of several partners cannot be given in evidence to prove a partnership; 
they are testimony only against the party making them. M Thereon v. Ratbbone, 7 Wend. Rep. 
216. 
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If a note be payable to a firm of A. B. and Co., and A. B. and C. D. sue 
thereon, they must prove that they were, at the time the note was given, the 
competent members of such firm(/)(l). 

# ln an action against the acceptor or indorser of a bill(m), or the indorser 
of a note(n), the hand-writing of the drawer of the bill as such , and the mak- 
er of the note, are considered as admitted, and need not be proved, nor can 
it be contradicted by the defendant(o) ; and the circumstance of its having 
been forged constitutes no defence, unless it appear that the bill was accepted 
before the drawer had sight^of the bill, in which case it is said that the draw- 
er’s hand-writing must be proved (p). in an action against the drawer or in- 
dorser of a bill, accepted generally , if it be unnecessarily alleged that it was 
accepted, such acceptance need not be proved (q). But if the bill has been 
accepted payable at a place different to the address at the foot of the bill, 
and it be necessary to prove a presentment at the place so specified in the 
acceptance, then such acceptance must be proved in an action against the 
drawer or indorser(r), though it need not be alleged in the declaration («). 

An indorsee of a bill or note, transferrable in the first instance only by in- 
dorsement, must, in an action against the acceptor or draw er, prove that die 

(/) Post, 644, note (c) ; Waters and others sory note, of which Sir Robert Salisbury was 
v. Paynter, Sittings at Westminster, 14th De- the maker, and the defendant became the payee 
cember, 1826, before Abbott, C. J. This was and indorser, as surety for Sir Robert Salisbu- 
an action by the payees against maker, on a ry, to the plaintiffs. The only evidence of the 
note payable to Messrs. Waters, Jones, and Co. making of the note by Sir Robert Salisbury 
bankers, Carmarthen. The promise in the was by proving the indorsement of the note by 
declaration being stated to the plaintiffs under the defendant, which was objected to by Mr. 
the name and description of .Messrs. Waters, Serjeant Lens. But fiibhs, (\ J. ruled, from 
Jones, and Co , the only proof for the plaintiffs the analogy of a bill of exchange, where theac- 
was the hand-w riting of the defendant. Ab- ceptance is an admission of the hand-writing of 
bott, C. J. “In this ense you must go further, the drawer, that the indorsement by the payee 
and shew that Messrs. Waters, Jones, and Co. is an admission of the hand-writing of the 
bankers, Carmarthen, are Robert Waters, John maker. 

Waters, and David Jones, the plaintiffs in this (o) Sed ride Bui. N. P. 270, whtre it is 
action. The distinction ought to be understood said, that although an acceptance is primft fa- 
— where a bill or note is indorsed generally, cie an admission of the hand-writing of the 
the holders, whoever they may be, are as such drawer, in an action against the acceptor it is 
entitled to recover: but where the promise is to not conclusive so as to prevent him from prov- 
pay a certain firm, it must be shewn that the ing the contrary. 

plaintiffs are the persons who compose that ( p ) Free r. Hawkins, Holt, C. N. P. 550, 
firm.” Chilton for plaintiff. The learned (Chit. j. 1000); Peake’s Evid. 4th edit. 248, 
judge permitted the cause to stand over for a sed quare; see per Parke, B. in Farr r. Ward, 
few hours until the necessary witness was ob- 2 M. & W. 844, 846. And in Schultz v. Ast- 
tained. ley, 7 Cur. & P. 99, it was held, that where a 

(m) Wilkinson r. Lutwidge, 1 Stra. 648, party draws a bill in a name different from that 
(Chit. j. 263); Jenys r. Fowler, 2 Stra. 946, which he generally used at the time, it is not 
(Chit. j. 272); Pricer. Neale, Burr. 1351; 1 necessary in an action against the acceptor to 
Bla. Rep. 390, (Chit. j. 364, 365) ; per Dam- shew that such name was on the bill at the time 
pier, J. in Bass. Clive, 4 Maule & S. 15, (Ch. it was accepted. 

j. 930). ( q ) Tanner r. Bean, 4 Bar. & Cres. 312; 6 

(n) Free n. Hawkins, Holt, C. N. P. 550, Dow. & Ry. 338, (Chit. j. 1261); overruling 
(Chit. j. 1000). In an action against the pay- Jones r. Morgan, 2 Campb. 474, (Chit. j. 807). 
ee of a promissory note, who was likewise the (r) Sedgwick r. Jager, 5 Car. & P. 199, 
indorser, held, that his indorsement was an ad- (Chit. j. 1592). 

mission of the hand -writ ing of the maker. Ac- («) Parks r. Edge, 1 C. & M. 429; S. C. 8 
tion by indorsee against the payee of a pro mis- Tyrw. 364 ; 1 Dowi. P. C. 643. 


(1) Where a note or bill is payable to a firm, strict proof is required that the firm consists of 
the plaintiffs on the record; a letter stating who composes the firm from one of the plaintiffs to the 
attorney, and the information of one other individual to the same effect, is not sufficient. M’- 
Gregor t?. Cleaveland, 5 Wend. Rep. 475. 

It is sufficient to prove by a person who knows the fact, that the plaintiffs at the date of the 
note carried on business in partnership under the name or firm contained in the note as payees. 
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bill was indorsed by the person to whose order it was intended to be made 
payable(f) ( I) ; and if there was a subscribing witness *to the indorsement he 
must be subpoenaed (u). And even in an action against the acceptor, the 
first indorsement of a bill must be proved, although it was payable to the 
drawer’s own order, and indorsed by him, because the acceptance only ad- 
mits the hand-writing of the party as drawer, and not as indorser(x). And 
it has even been holden, that the circumstance of the defendant having ac- 
cepted the bill after it was indorsed, does not dispense with proof of such in- 
dorsement (y ) ; and in an action by an indorsee against the drawer, the in- 
dorsement of the payee must be proved, although the bill, with the indorse- 
ment upon it, was shewn to the defendant after it was due, and he did not 
then object to the title of the holder (r) (2). 


(t) Smith v. Chester, 1 T. R. 654, ('Chit. j. 
439); Macferson v. Thoytes, Peake’s Rep. 20, 
(Chit. j. 469). 

Smith v. Chester, 1 T. R. 654, (Chit. j. 
439). Indorsee of a bill of exchange against 
the acceptor. It appeared at the trial before 
Buller, J. at the last Sittings at Westminster, 
and when the bill was accepted there were sev- 
eral indorsements upon it; but the plaintiffs not 
being able to prove the hand-writing of the first 
indorser, was nonsuited. Bower now moved to 
set aside this nonsuit, on the ground that as 
these indorsements were on the bill at the time 
of the acceptance, they must be taken to have 
been admitted by the acceptor, and he could 
not afterwards dispute them: and ho cited in 
support of this a determination of Lord Mans- 
field’s in the case of Pratt v. Ilovvison, Sittings 
after T. T. 23 Geo. 3, at Guildhall; and anoth- 
er case, in Sayer, 223, observing, that there 
would be great hardship in the cuse of foreign 
bills of exchange, in many instances, on account 
of the difficulty and inconvenience of proving the 
hand-writing of the first indorser, who may be 
unknown to fhe holder. Per Ashhurst, J. 
41 The law has been otherwise settled: and if 
it were not so, there would be no difference in 
this respect between bills payable to order and 
those payable to bearer, and it would open a 
door to great fraud ” Per Buller, J. “ This 
point was much considered in a late case before 
this court, when they were perfectly clear that 
an indorsee of a bill of exchange in an action 
against the acceptor, was obliged to prove the 
hand-writing of the first indorser. For when a 
bill is presented for acceptance, the acceptor 
only looks to the hand-writing of the drawer, 
which he is afterwards precluded from disput- 
ing; and it is on that account that an acceptor 
is liable, even although the bill be forged.” 


Per Grose, J. 44 This matter appears extreme- 
ly clear; for the payment of a bill of .exchange * 
to the holder is no payment to the person in 
whose favour it is drawn, unless it is indorsed 
by him.” Rule refused. 

Macferson v Thoytes, Peake’s Rep. 20, 

( Chit. j. 469). Assumpsit on a bill of exchange, 
indorsee against acceptor. The bill was drawn 
by one Parrv, payable to his own order, and 
the name of Parry was indorsed on it. The 
plaintiff proved the hand-writing of all the in- 
dorsers except the first The defendant’s 
counsel insisted that this should be proved. It 
was answered, that the acceptance was an ad- 
mission of the hand-writing of the drawer, and 
that by comparing that hand-writing with the 
indorsement, they would be found to corres- 
pond. Per Lord Kenyon, “ Comparison of 
hands is no evidence. If it were so, the situa- 
tion of a jury, who could neither write nor read, 
would be a strange one; for it is impossible for 
such a jury to compare the hand- writing.” 
The plaintiff wns therefore called. And see 
Skinn. 411; 1 Atk. 282. 

(n) Stone v. Metcalf, 1 Stark. Rep. 53, 
(Chit. j. 943); an/e, 633, 634. 

(r) See note(f), supra; and Bosanquet r. 
Anderson, 6Esp. Rep. 43, (Chit. j. 726), post, 
645, note (/). But after the indorsement is 
proved to have been made by the drawer, the 
acceptor is estopped from objecting to an ir- 
regularity in the indorsement; Schultz v. 
Astlcv, 2 Bing. N. C. 544; 2 Scott, 815, S. 
C.; ante , 214, note (o). 

( y ) See note (t), ante , 637; and Bosanquet 
v. Anderson, 6 Esp. Rep. 43, (Chit. j. 726); 
post , 645. note (/). 

(s) Duncan v. Scott, 1 Campb. 101; 2 
Campb. 183, in notes, (Chit. j. 742). When 
otherwise, Ryan & Mood. 403. 


(1) In an action against a party sought to be charged as the indorser of a promissory note, 
where it is proved that the signature of the indorser is not in the hand-writing of the party, but 
in that of the maker, it is competent to the plaintiff, for the purpose of showing authority in the 
maker, and acquiescence in the indorser, to prove that the defendant remained silent, although 
he received notice of protest, was sued, suffered a default in pleading, and took no measures to 
defend the suit, until after the maker aJtsconded , and that the indorser had assumed the payment 
of other notes similarly situated. Weed v. Carpenter, 10 Wend. Rep. 403. 

It is for a jury to determine, in such a case, whether the drawer had authority or not, taking 
into view the connection and relationship of the parties, and the probable motives of the indorser. 
Tho maker in this case was the brother-in-law of the defendant. Ib. 

(2) Where a sealed bill is signed, and suit brought in tho name of the assignor, he must prove 
the assignment under the plea of nonest factum. McMurtry v. Campbell, Ohio Rep. Cond. 125. 
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And though the drawee by the terms of his acceptance make it payable at 
a banker’s, the latter must in an action for the money, as paid for his use, 
prove the first indorser’s hand-writing(a) So although the acceptance of a 
bill, drawn by procuration, admits the agent’s hand-writing and his authority 
to draw, yet it does not admit the indorsement by the same procuration; and 


in an action against the acceptor, the 
make it, must be proved (6). # And 

(a) Forster r. Clement®, 2 Campb. 217, 
(Chit. j. 765). Assumpsit for money paid. 
Plea, the genera! issue. This was brought by 
Messrs. Forster, Lubbock®, and Co. banker® in 
London to recover the ®um of 100/., paid bj 
tbern to the holder of a bill of exchange, accept- 
ed by the defendant, payable at their banking* 
bouse. The bill was drawn by one Hanley, 
payable to his own order, and when paid by 
the plaintiffs, had his indorsement upon it. 
Paley, of counsel for the plaintiffs, at first satis- 
fied himself with proving the defendant's hand- 
writing to the bill; that it was paid by the 
plaintiff®, and that the defendant had then no 
effects in their hands. Lord F.llenborougb said 
he must go farther, and give evidence of the 
indorsement by lfnnley, to whoso order the bill 
was payable. Paley contended, that prim'i 
facie the hand-writing must be taken to be Han- 
ley’s, and that as it was the custom of banker® 
to pay a bill with the name of the payee writ- 
ten on the back of it, a request from the ac- 
ceptor must be understood for them to do so. 
When this bill was presented to the plaintiffs 
for payment, it appeared in a negotiable shape, 
and they were authorised to pay it without in- 
quiring into the title of the holder. Per Lord 
Ellenborough, “ If the acceptor of a bill of ex- 
change makes it payable at a banker's, be re- 
qoests the latter to pay it only to the payee or 
his own order, and not to any person who pre- 
sents it. If the banker pays it without ascer- 
taining the indorsement to be genuine, it is at 
his own risk. The name of llnnney upon this 
bill may be forged, in which case the plaintiffs 
have paid it in their own wrong.” Evidence 
was afterward® given of acknowledgment by 
the defendant that Hanley had indorsed the bill, 
and the plaintiffs had a verdict for the 100/ , 
but without interest, to which Lord F.llenbo- 
roogh said they had shewn no right. 

(A) Robinson r. Yarrow, 7 Taunt. 455; 1 
Moore, 150, (Chit. j. 903). Held, that the 
acceptance of a bill of exchange admits mere- 
ly the drawing, but not the indorsement of the 
drawer Therefore, if a hill he drawn and in- 
dorsed by procuration, it was held in an uction 
by the indorsees against tho acceptor, that ns 
the indorsement by procuration wus not proved, 
they were not entitled to recover. This wa® an 
action brought by the plaintiffs a® indorsees 
against the defendant as acceptor of the fol- 
lowing bill of exchange: — 

• •• London, July 6, 1316. 

Two months after date, pay to ouror- 
M der Thirty Pounds, for value received. 

" Per pro, Chas. Stachen and Co. 

“ A. HeNRY " 

" To Mr. John S. Yarrow, 

91 


indorsement, as well as the authority to 
it should seem, that where the indorse- 

“17, Broad-street Buildings, London.*' 
And indorsed on tho back, — 

•• Per pro. Chas. Stachen and Co." 

“ A. Henry and Co." 

The first count of the declaration stated, that 
A. Henry, using the name, style, and firm of 
C. Stachen and Co drew the bill on the de- 
fendant, and that after his acceptance, he in- 
dorsed it to the plaintiffs. The second coant 
stated, that Henry drew and indorsed the bill 
in his own name; and the third, that the bill 
was drawn and indorsed by certain persons 
using the name, style, and firm of Stachen and 
Co. who indorsed it, but neither of these counts 
noticed the procuration. The cause was tried 
before Mr. .1 ustiru Burrough at the Sittings at 
Guildhall after the last Hilary Term, when the 
plaintiffs adduced evidence to prove that the 
body of tbc bill of exchange, ns well as the in- 
dorsement, was of the hand-writing of Henry, 
who was previously a partner with Stachen and 
Co. but that at the time of drawing the bill 
there was no such firm a® Stachen and Co.; 
that such a firm had existed, which was dis- 
solved on the 1st of January, 1916; and after 
that time Henry carried on business on his own 
account The hand-writing of the defendant 
as acceptor, and the due presentment of the 
bill were also proved, but no evidence was 
given of tbc hand-writing of the indorsement 
by llenrv Oil the production of the bill it 
appeared to have been drawn and indorsed by 
Henry, per procuration of Stachen and Co. 
The learned judge thought the plaintiffs ought 
to prove the procuration, and ns they were not 
prepared with such proof, he accordingly di- 
rected a nonsuit. A rule nisi had been ob- 
tained. and on shewing cause, Lord Chief Jus- 
tice Gibbs said. “ 1 cannot say whether there 
has been any private communication between 
these parties: hut ran only look to the instru- 
ment itself. Stachen and Co. appear to have 
authorized Henry to draw the bill, payable to 
their order. The defendant, by his acceptance, 
admits that such n firm ns Stachen and Co. 
was in existence, and also the hill was drawn 
by Henry by their procuration. By accepting 
this bill purporting to be drawn by Henry, a® 
the agent for Stachen and Co. the defendant 
renders himself answerable to them for it® 
amount. The defendant has by his acceptance 
admitted that Henry was authorized to draw 
the bill by procuration, hut he has not admitted 
thereby that it might be indorsed in this man- 
ner; it was not proved that Henry was ®o em- 
powered. The defendant might say that be had 
by his acceptance admitted the existence of 
the firm of Stachen and Co., and that tho bill 
was drawn by Henry a® their agent, bat be 
doe® not thereby admit that the mdoreeroeat 
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meat only states the initial of the name of the principal, thus, “ Per pro . 
H. Pickersgill, John Pickersgill,” and the declaration avers that Hannah 
Pickersgill indorsed, not only her authority but her Christian name must be 
proved (c); although it is supposed that in that case Lord Tenterden thought 
at nisi prius, a that as the defendant’s acceptance admitted the authority to 
draw by procuration in that particular form, and that the indorsement being 
in the same form and hand-writing, it might be taken to have been made with 
the same authority;” yet it further appeared that other bills had been pre- 
viously drawn, accepted, and indorsed in like manner, and the decision turn- 
ed upon other particular circumstances, and must not be considered as a 
precedent for other cases. And in a subsequent case, where in an action 
by indorsee against *acceptor, the witness proved that neither the drawing 
nor indorsement was in the hand-writing of the person whose they purported 
to be, but that the defendant had acknowledged the acceptance to be his, 
and it was contended, that as the acceptance admitted the drawing to be cor- 
rect, the jury might find for the plaintiff, if they thought upon inspection of 
the bill that the drawing and indorsement were of the same hand-writing, yet 
it was held by Tindal, C. J. that it was necessary that some proof should 
be given as to whose the hand-writing was, and for want of it the plaintiff 
was nonsuited (d). So it has been held, that in an action on a promissory 

note, in which the question is whether the defendant has indorsed it or not, 
the plaintiff cannot give in evidence a number of other notes, bearing the de- 
fendant’s undoubted signature, with a view of having the jury compare the 
hand-writing of those signatures with the indorsement on the note in ques- 
tion; nor can the jury compare anything with the indorsement, except docu- 
ments otherwise in evidence in the cause (e). It seems, however, that if the 
drawer and payee of a bill deliver it with his name indorsed on it to another, 
proof of such delivery, with the name indorsed, is sufficient, without proof 
of hand-writing(/) ; and the court will not, in an action by the indorsee, al- 


was on the same terms, and it was therefore 
necessary that such procuration should be prov- 
ed.” Rule discharged. As to authority of 
agent in general, see ante , 28 to 32, and 197 
to 200. 

(c) See per Bay ley, J. in Jones r. Tumour, 4 
Car. & P. 206, (Chit. j. 1489). The declaration 
in an action on a bill stated it to have been 
drawn by one Haonah P., accepted by the de. 
fendant, and indorsed by the said Hannah P. 
to the plaintiffs. The drawing and indorsement 
appeared to be in this form : — Per pro. H. P. 
— John P. A clerk of the plaintiff proved that 
the drawing ^nd indorsement were of the hand- 
writing of a Mr. John P., whom he understood 
to be the son of a Mrs. P., whom he had never 
seen, but with whose house the house of his 
employers had dealings, and that he had seen 
bills drawn and accepted in the same form as 
the bill in question, some of which bills had 
been paid. The plaintiffs, on this evidence, 
had a verdict, and a rule nisi for a new trial 
having been obtained, an affidavit, in conse- 
quence of an observation made by the Lord 
Chief Justice, was produced, stating the name 
of the party to be Hannah P. , and that the bill 
was drawn by her authority. And the court on 
the whole evidence refused to make the rule 
absolute. 

(d) Allport v. Meek, 4 Car. & P 267, (Ch. 
j. 1489) ; and see Cooper v. Meyer, 1 Lloyd & 
Welsby’s Comm. Cases, (Chit. j. 1480). 


The case of All port and another v. Meek was 
thus: — Assumpsit on a bill of exchange, drawn 
by one Williams on and accepted by the de- 
fendant, and indorsed by Williams to the plain- 
tiffs. The witness, who was called to prove 
the hand-writing of Williams, said, that neither 
the drawing nor the indorsement were written 
by him, and that he did not know by whom 
they were written. 

Wilde, Serjeant, for the plaintiffs, then prov- 
ed that the defendant had acknowledged that 
the acceptance was his, and submitted to his 
lordship, that as the acceptance admitted the 
drawing to be correct, the jury might look at 
the indorsement to see whether it was of the 
same hand-writing, as thetdrawing. The rea- 
son why a witness is not allowed to speak to 
hand-writing by comparison is, that it is the 
province of the jury, and it has been decided 
that the jury may judge by comparison. 

Tindal, C. J. — “ I think you must call some 
witness to lay some evidence before the jury, on 
which they may decide.” 

Wilde, Serjeant, admitted that he could not 
carry the case any further, and the plaintiffs 
were nonsuited. 

(e) Bromage v. Rice, 7 Car. & P. 648; see 
Doe v. Suckermore, 5 Ad. & Cl- 703; 2 N. & 
P. 16, S. C ; ante % 633, note(o). 

(/) Glover v. Thomson, Ryan & Moo. 403, 
(Chit. j. 1806). 
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low the acceptor of a bill who negotiates it with the drawer’s name indorsed, I. In gene- 
to plead that it was not indorsed by the drawer to the plaintiff ( g ). Facte rouet 

Proof that the bill was indorsed by a person of the same name as the per- ^ p rove d, 
son intended, will prima facie suffice; but if there beany doubt whether and how. 
the transfer were made by the proper party, the witness who is to prove the Thirdly, 
indorsement should be prepared to prove the identity of the party, though Proof of ^ 
in general such latter proof is not required, and it lies on the defendant to ^ 

disprove the identity (A). Where in an action by the indorsee against the Title, 
acceptor of a bill, of which E. S. was the payee, the plaintiff proved that a As/ndor# 
person calling himself E. S. came to C. having in his possession the bill in ee. 
question, and also a letter of introduction (proved to be genuine), which was indorsa- 
expressed to be given to a person introduced to the writer as E. S., and menu 
also another bill drawn by the writer of that letter, and that the bearer of jjjjf 

these documents, after remaining ten days at C. (during which time he daily prov ~ 

visited the plaintiff), indorsed to him the bill in question, and received value 
for it, and also a letter of credit, it was held, that this was evidence of the 
identity of this person with E. 8., the payee of the bill, &c. in the absence 
of any evidence in answer sufficient to justify a verdict for the plaintiff(t). 

*So where the first indorsement was in full, directing the acceptor to pay L ] 
the bill to a certain person, who indorsed the same to the plaintiff', the latter 
must, in an action against the drawer or acceptor, prove the indorsement of 
that person(fc); and all the indorsements stated, though unnecessarily, in 
the declaration, must be proved (/). 

But if the first indorsement was in blank, it will be unnecessary, even in 
an action against the drawer or acceptor, to prove any of the subsequent in- 
dorsements, although they were in full(m); and they may be struck out at 
the time of the trial, unless unnecessarily stated in the declaration n). And 
it has been held that the indorsement on a bill, not stated in the declaration, 
may be struck out even after the bill has been read in evinence, and after an 
objection has been made on account of the variance(o). And a small mis- 
take in the declaration in the name of the indorser, as describing him as Phil- 
lip, when the bill and evidence prove him to be Phillips, will not be materi- 
al(p). 


( g ) Gilmoro v. Hague, 4 Dowl. P. C. SOS, 
K. B. 


(h) Mead r. Young, 4 T. R. 29, (Chit. j. 
467); antty 199, note (e). 

(t) Bulkelev r. Butler, in error, 2 Bar. & 
Cres 434; 3 Dowl. & Ry. 625, (Chit, j- 
1193). 

It is a question for the judge, and not for the 
jury, whether the evidence of identity is sutli- 
cient so ns to let in the declarations of the par- 
ty; Corfield c. Parsons, l C. £* M. 730. 

( k ) Ante , 231, 232 

(/) Cooper r. Undo, B R. Sittings, London, 
after M. T. 62 Geo. 3, Selw. 9th edit. 372, note 
(0; Bosanquet v. Anderson, 6 Lsp. Rep 43, 
(Chit j. 726); po«/, 645, 646, in notes; Sid- 
ford r. Chambers, 1 Stark. Rep. 326, (Chit. j. 
960); post , 645, in notes. And see a nte, 571, 
572. 

Cocks and others r. Borradaile and Co. MS. 
Action on a bill drawn by R. Borradaile on 
Messrs. W. C. and C. Borradaile and Co (de- 
fendants), payable to G. Borradaile, or order. 
Bill indorsed by G. Borradaile; Sikes, Snaith, 
and Co.; Hodges and Co. First count staled 
all the indorsements. Second count, that plain- 


tiffs were immediuto indorsees of the first in- 
dorser. Abbott, C. J. said, “ all the indorse- 
ments must be proved, or struck out, although 
not stated in the declaration. 1 remember Mr. 
Justice Bayley so ruling, and striking them out 
himself on the trial, and this need not be done 
before the trial. In the course of the cause it 
appeared that plaintitfs were indemnified by 
Hodges and Co., the last indorsers; and Scar- 
lett then offered evidence of what Hodges and 
Co. had said respecting the bill after action 
brought.” Gurney and Pollock objected. Ab- 
bott, C. J. said, “ that where the sheriff was 
indemnified, what the indemnifying party said 
was always received as evidouce, and he thought 
the evidence was admissible in this case.** 

( m ) Walwyn v. St. Quintin, 1 B. & P. 659; 
2 Esp. 514, (Chit. j. 579); Chaters r. Bell and 
others, 4 Esp. Rep. 210, (Chit. j. 636); Smith 
u. Chester, 1 T. R. 654, (Chit. j. 439); Bosan- 
quet r. Anderson, 6 Esp Rep. 43, (Chit. j. 
726); ]H)$ty 645, note (/). 

(n) Supra , note (/), and 571, 572; 1 T R. 
654; 6 Esp Rep. 43. 

(o) Mayer v Jadis, 1 Mood. & R. 247. 

(p) Forman r. Jacob, 1 Stark. Rep. 47. It 
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If the bill or note be payable to the order of several persons not in part- 
nership, the hand-writing of each must be proved (q ) ; and though it is report- 
ed to have been held in one case, that an acceptance after an indorsement 
by one of the payees admits the regularity of the indorsement (r), that decis- 
ion appears to be contrary to the former authorities; though, if a bill have 
several indorsements upon it at the time it is presented for acceptance, and 
the drawee, when he accepts, *expressly promises to pay the bill, it has 
been decided that the indorsements are admitted ($). 

In an action against the drawer or accepior of a bill payable to the order 
of several persons in partnership, it is in general necessary to prove the part- 
nership, and the hand-writing of one of them or of an agent in the name of 
the firm(f). But where a bill has been drawn and indorsed by one partner 
in the name of the firm, and the partnership is afterwards dissolved, the 
holder is not bound to prove that the bill was drawn and indorsed before 
the dissolution took place, because, in the absence of evidence to the con- 
trary, the bill is presumed to have been drawn on the day on which it bears 
date; and although the indorsement bear no date, it may properly be left to 
the jury to determine the time at which the indorsement was made, and to 
infer, from the circumstance of the drawers being also the payees and in- 
dorsers of the bill, that the indorsement took place at or shortly after the 
date of the bill (it). And where to an action by the indorsee against the 
drawers of a bill, it was pleaded that the bill was drawn by a partner, but 
not for partnership purposes, and was indorsed to the plaintiff after it became 
due, to which the plaintiff replied, that it was not indorsed after it became 
due, but was indorsed to and taken and received by the plaintiff before it be- 
came due, it was held, that it was sufficient for the plaintiff to put in the bill, 


appeared that the name of the indorser was 
Phillip Phillips; and it was objected that this 
varied from an allegation of an indorsement by 
Phillip Phillip, the person being different. The 
bill itself was payable to Phillip Phillips, and 
the name was so indorsed on the bill. Per 
Lord Ellenborough, “ whether the name on the 
bill be the party’s false or true name is imma- 
terial, if it be his name of trade, the only ques- 
tion is ns to the identity of the person.” 

( q ) Carvick v. Vickery, Dougl. 653, (Chit, 
j. 410). 

(r) Jones and another r. Radford, K. B. Sit- 
tings after H. T. 46 Geo. 3, 1 Campb. 83 , (but 
•ee Carvick v. Vickery, Dougl. 630, 653, Ch. 
j. 410); Hankey p. Wilson, Sav. 223, (Chit. j. 
337), contr'i, held, that in an action upon a 
bill, drawn payable to the order of two persons 
not partners, indorsed by one in the name of 
both, and afterwards accepted by the defendant, 
that the regularity of the indorsement could not 
be disputed. Action by the indorsee against 
the acceptor of a bill of exchange, payable to 
two persons of the names of Hopkins and M‘- 
Michell. The bill had been indorsed by Hop- 
kins in the name of himself and M‘MichelI, and 
defendant had accepted it with the indorsement 
upon it. The defence was, that the payees 
were not partners, and that the bill ought there- 
fore to have been indorsed by both But Lord 
£llenborough held, that the defendant having 
accepted the bill indorsed by one for himself 
and the other, could not now dispute the regu- 
larity of this indorsement; but see Carvick v. 
Vickery, Dougl. 85, (Chit. j. 410); Smith v 


Chester, 1 T. R. 654, (Chit. j. 439); ante, 633, 
note (/). 

( s ) Hankey v. Wilson, Bay. Rep. 223, (Ch. 
j. 337). Upon a rule to shew cause why a 
new' trial should not be had in an action of as- 
sumpsit, it appeared that the action was brought 
by the plaintiffs, as indorsees of a bill of ex- 
change; that the defendant had acceptad the 
bill; that there was no actual proof, that the 
name of one of the indorsers of the bill was of 
his hand-writing; that the name of that indors- 
er, and the names of all the other indorsers, 
were upon the bill at the time of its being ac- 
cepted ; that at the time of his accepting it, the 
defendant promised to pay the bill, and that 
upon this evidence, which was left by Ryder, 
C. J. to the jury, a verdict was found for the 
plaintiffs. The question was, whether upon 
this evidence the matter ought to have been left 
to the jury? It was holden that it ought. And 
by the court. — It is in general necessary to give 
actual proof that the name of every indorser i* 
of his hand-writing; but it is not necessary to 
do this in every case. In the present case, it 
was a matter proper for the determination of a 
jury, whether the acceptance of the bill when 
all the indorsers * names were upon it, togeth - 
er with the promise to pay, did not amount to 
an admission that the name of every indorser 
is of his hand-writing, inasmuch as such an ad- 
mission would supersede the necessity of actual 
proof, that the name of any indorser is of hi* 
hand-writing. 

(t) Ante, 37 to 61 

(u) Anderson r. Weston, 6 Bing. N. C. 296 
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and not necessary that he should give any evidence to shew that the bill was 
indorsed to him before it became due'ar). 

Where a bill has been made payable to the order of a fictitious person, it 
has been derided, that proof that the party sued knew of that circumstance 
at the time he became a party to the bill, or before he transferred the same, 
will dispense with proof of the hand-writing of the supposed indorser(r/). 

Where several persons sue as indorsers of a bill of exchange, if the bill 
appear indorsed in blank, there is no necessity for their proving that they 
were in partnership together, or that the bill was indorsed or delivered to 
them jointly ( r ) . But when a bill of exchange is payable *or indorsed spe- 
cially to a firm, it has often been ruled, that in an action by the payees or 
indorsees, strict evidence must be given that the firm consists of the persons 
who Hie as plaintifi’s on the record (a). And it has been held, that if a note 
be payable to a firm of A. B. and Co., and A. B. and C. 1>. sue thereon, 
they must prove that they were, at the time the note was given, the component 
members of such firing). And where a bill of exchange was, by the direc- 
tion of the payee, indorsed in blank and delivered to A. B. and Co., who 
were bankers, on the account of the estate of an insolvent, which was vest- 
ed in trustees for the benefit of his creditors, it was held that A. and B., 
two of the members of the firm, and also trustees, could not, conjointly with 
a third trustee who was not a member of the firm, maintain an action against 
the indorser, without some evidence of the transfer of the bill to them as 
trustees by the firm, by delivery or otherwise) (1). When it is incumbent 


(x) Parkin t>. Moon, 7 Car & P. 408 

(y) Ante , 157, 158. 

( z ) Ord r. Portal, 3 Campb. 200; Rordasnz 
v. Leach, 1 Stark. Rep. 44b, (Chit. j. 977) ; 
Atwood r. Rnttenbury, 6 Moore, 570, (Chit, 
j. 1131). Actions by the plnintiti* as indorsees, 
against the defendant as acceptor of a bill of 
exchange, drawn by one Sted, payable to his 
own order, and indorsed by him in blank. The 
plaintiffs’ case being closed without shewing 
that the plaintiffs were in partnership, or that 
the bill had been indorsed to them jointly, Gar- 
row, for the defendant, insisted that they ought 
to be nonsuited. The declaration alleged, that 
the drawer of the hill indorsed and delivered 
the bill to the three plaintiffs, and there was no 
evidence whatsoever in support of this allega- 
tion. Per Lord Ellenborough, “ There is no 
occasion for any such evidence. The indorse- 
ment in blank conveys a joint right of action to 
as many as agree in suing on the biil.” The 
plaintiff's had a verdict. 

Rordasnz v. Leach, 1 Stark. Rep 446, (Ch. 
j. 977). The two plaintilfs sued ns the in- 
dorsees of two hills of exchange. The bills had 
been indorsed in blank, and the only question 
was, whether it was incumbent on the plaintiffs 
to prove their joint title to sue on the bill by 
skewing that they were partners, or by proving 
a transfer to them jointly. Lord Ellenborough 
held that it was not. V'erdict for the plain- 
tiffs. 


(a) Note, in Ord r. Portal, 3 Campb. 240, 

(Chit. j. >6 ; ). 

(b) Water# r. Paynter* MS.; ante, 637, 
note (/). 

(r) Mnchell r. Kinnenr, 1 Stark. Rep. 499, 
(Chit. j. 981 ). This was an action by Mnchell, 
Roucher, and Birkbeck, ns the indorsees of a 
biil of exchange, against the defendant as the 
indorser. The hill in question was doted on 
the 21st of August, 1815, and was drawn by 
Corbett on Goldie, for the payment of 400/, six 
months after date to his own order, indorsed by 
Corbett to Kinnenr, the defendant, and indors- 
ed by the latter in blank The principal ques- 
tion was, whether under the circumstances such 
a right had been transferred to the plaintiffs as 
entitled them to sue upon the hill. It appear- 
ed that Mnchell and Roucher were two of the 
partners of which (he firm of I^angton and Co. 
consisted. Machell, Boucher, and Birkbeck, 
the three plaint iti’s, were the trustees of tho es- 
tate of Holder, an insolvent for the benefit of 
the creditors; Birkbeck not being a member of 
the firm of Lnngton and Co. The defendant 
being indebted to the estate of Holder, trans- 
mitted the bill in question to his clerk in Liver- 
pool, with directions to deliver it to Langton 
and Co. on the account of Holder’s estate, and 
either to indorse it or give them a letter of 
guarantee to secure the payment. The clerk 
accordingly indorsed it in blank and delivered 
it to Langton and Co. Garrow, A. G. for the 
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(I) ^ Where the payee of a note sued as “ manager of the National Provincial Bank” &c. 
but did not sue as a public officer, and the defendant not having pleaded that the bank was es- 
tablished under 7 Geo. 4, c. 46, and that the plaintiff was not the public officer, held that the 
plaintiff was not obliged to show that he was, and that the defendant could not show that he was 
not such public officer. Robertson r. ftheward, I Scott New Rep. 419. ^ 
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I. In gene- on the plaintiiF lo prove the names of the partners of a firm, the counsel for 
ml what suc | 1 plaintiff may suggest lo the witness called to prove the partnership the 
^proved! names of the component members of the firm(d). 

and how. 

Admia- *It has been decided, that the admission by an indorser of a promissory 
■ions, &c. note of his hand-writing is sufficient evidence of the indorsement in an action 
[ *645 ] a S a * nst the maker, because such admission is in derogation of the party’s 
own title to the note, and therefore admissible(c); but that doctriqe seems 
over-ruled (/). The indorser himself may be called as a witness to prove 
his own hand- writing^), and the consideration given by the plaintiff; and 
he may be called to prove his indorsement after another witness for the 
plaintiff has negatived it(/i); though it has been doubted whether, after the 
plaintiff has failed in proving the indorsement by one witness, he can call 
any other person (t). And a promise to pay(fc), or request to renew(i), 


defendant, objected that it was not competent 
to two of the firm of Langton and Co. to asso- 
ciate with themselves a third person who was a 
stranger, for the purpose of bringing an action 
on the bill, without shewing that the bill had 
been transferred by Langton and Co. to the 
plaintiffs, thus associated. Marryatt, for the 
plaintiffs, contended, that since the bill had 
been indorsed in blank, it was competent to any 
nnmber of persons to associate together for the 
purpose of bringing an action. And he cited 
the case of Ord and others r. Portal, 3 Campb. 
239, where it was held, that an indorsement in 
blank conveyed a joint right of action to as 
many as agreed to sue upon the bill; per Lord 
Ellenborough, “ the bill having been indorsed, 
and delivered to Langton and Co. according to 
Kinnear’s direction, Langton and Co. had au- 
thority to appropriate it Since it was paid to 
them on account of Holder’s estate, if they had 
received the amount it w’ould have been money 
had and received by them on account of the 
estate, but the evidence, as it stands, proves 
the interest in the hill to be in Langton and Co. 
It would be sufficient to prove that Langton 
and Co. consented to appropriate the bill to the 
three plaintiffs ns trustees. If Langton and 
Co. had indorsed it to the plaintiffs the right to 
sue would have been clear, or they might have 
transferred the right by a delivery of the bill, 
but without some evidence of this kind, the right 
to stue still remains in Langton and Co. Had 
it not been for the evidence of the particular 
transfer to Langton and Co. an indorsement in 
blank might have entitled the parlies who bring 
the action to recover.” Plaintiffs nonsuiled. 

( d ) Acerro v. Petroni, l Stark. Rep. 100. 
Assumpsit by the plaintiffs, hankers at Paris, 
upon an account stated by the defendant. Tho 
witness called to prove the partnership of the 
plaintiffs could not recollect the names of the 
component members of the firm so as to repeat 
them without suggestion, hut said he might pos- 
sibly recognize them, if suggested to him. 
Lord Ellenborough, alluding to a cu«e tried be- 
fore Lord Mansfield, in which the witness had 
been allowed to read a written list of names, 
ruled, that there was no objection to asking the 
witness whether certain specified persons were 
members of tho firm. The witness recollected 
tho surnames but not the Christian names, of 
those mentioned as members of the firm, and 


their Christian names being specified in the dec- 
laration in the count upon an account stated, 
and the terms of the acknowledgment being 
generally to Acerro and Co, the plaintiffs were 
nonsuited Sed queer e as to the Christian 
names, which are not in general material. See 
Hodenpyl r. De Vingerhoed and another, ante, 
627, note ( q)\ Boughton n. Frere,3 Campb. 
29; Walker v. Willoughby, 2 Marsh, 139. 

(e) Maddocks i\ Haukey, 2 Esp. Rep. 647, 
(Chit. j. 598). Assumpsit by the indorsee of 
a promissory note against the maker; the pro- 
missory note was drawn by the defendant pay- 
able to one Sellier, who indorsed to Rymer, by 
whom it was indorsed to the plaintiff The 
plaintiff proved the hand-writing of the defend- 
ant and Rymer, by persons acquainted with 
them, and the only doubt in the case was as to 
the hand-writing of Sellier. The evidence to 
establish that fact was a person who had gone 
to Sellier, he then being in prison, and asked 
him if that was his hand-writing — To whom 
he acknowledged that it was. Gibbs, for the 
defendant, objected to this evidence, insisting, 
that such an admission of a fact was not evidence 
against the defendant, as it might be material 
lo ascertain the time when the indorsement had 
been made. Lord Kenyon said, that he thought 
it was admissible and sufficient evidence, as it 
went jn derogation of the parties’ own title to 
the note, hut he offered to reserve the case. 
The plaintiff had a verdict. Roscoe, 287, but 
see ante, 636, note (y). 

(/) Western r. Wilmott, and Hemming* 
Robertson, ante , 636, note (y). 

( p) Richardson r. Allan, 2 Stark. Rep. 334; 
2 Chit. Rep. 657, (Chit. j. 1022); Hobson 
v. Rich, Bart, on motion for new trial, K .B. 
a. d. 1826. 

(h) Id. ibid. 

(*) Id. ibid. 

( k ) Hankey. t>. Wilson, Say. 223, (Chit. j. 
337); ante, 643, note ($). 

(/) Bosnnquet v. Anderson, 6 Esp. Rep. 43, 
(Chit. j. 726); Sidford v. Chambers, 1 Stark. 
Rep. 326, (Chit, j 960). 

Bosanquet r. Anderson, 6 Esp. Rep. 43, 
(Chit. j. 726). In an action by the indorsee 
of a bill of exchange, where several indorse- 
ments have taken place, which are laid in the 
declaration, though necessary to be proved in 
general, yet if defendant applies for time to the 
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made to an # indorsee after the bill was due, dispenses with the necessity 
for proof of the indorsement, because it admits the title of the holder. And 
after a partnership has been established in evidence, the admission of a part- 
ner, though not a party to the suit, is evidence as to joint contracts against 
any other partner, as well after the determination of the partnership as during 
its continuance(m). But although a bill of exchange has been shew n to the 
drawer, with the name of the payee indorsed upon it, and he merely objects 
to paying, that he had drawn it without consideration; in an action against 
him by the indorsee, this does not dispense with regular proof of the indorse- 
ment^). The payment of money into court generally, on the whole decla- 
ration, amounts to an admission of the indorsement, and dispenses with the 
necessity of proving it(o), after proving the payment into court(p). 

In an action against an indorser of a bill or note, the hand-w riting of the 
drawer^), and all prior indorsers (r) being admitted by the defendant’s in- 


holder, and offers terms, it is an admission of 
the holder’s title, and a waiver of proof of all 
the indorsements except the first Assumpsit 
hythe plaintiff as indorsee of a bill of exchange, 
drawn by Wilson in his own favour on the de- 
fendant who accepted it, and indorsed over by 
Wilson. The declaration stated several in- 
dorsements on the hill. The evidence for tho 
plaintiff was only pioof of the hand-writing of 
the first indorser, and that the defendant, when 
the bill became due, came to the plaintifls, who 
were bankers, and then holders of the bill, and 
offered another bill in the place of it, he being 
then unable to take it up. It was contended 
for the defendant that it was necessary for the 
plaintiff to prove all the indorsements on the bill 
stated in the declaration, for that by the aver- 
ments so made he had bound himself to prove 
them, though if he had not done so and declar- 
ed only on the first indorsement, he might have 
recovered on that only. It was answered by 
the plaintiff’s counsel that it was sufficient for 
the plaintiff to prove the hand-writing of the first 
indorser under the circumstances above stated; 
that of his offering terms to tho plaintiff and 
thereby admitting the bill to he his; and that 
there was no necessity for proving the hand- 
writing of all the indorsers though so laid in the 
declaration, as by such admission and offer he 
admitted the plaintiff’s title to the bill, and 
thereby waived the necessity of such proof as 
would be otherwise necessary. Lord Ellenbo- 
rough said, “ that the acceptor by his accept- 
ance admitted the hand-writing of his corres- 
pondent, the drawer, but if payable to the 
drawer’s own order, his hand-writing as such 
indorser must in every case be proved, of that 
put the bill into circulation, and though he ac- 
cepted the bill with many names on it, if they 
were laid in the declaration they should be 
proved; but he was of opinion that tho offer 
here made to the acceptor to pay the bill to the 
plaintiffs, who then held the bill, with all the 
names on it, was a sufficient admission of the 
plaintiff’s title, which was derived through 
tho several indorsements, and of the defend- 
ant’s liability, so as to supersede the necessity 
of proof of each person’s hand-writing.*' Ver- 
dict for the plaintiff. 

Sidford v. Chambers, 1 Stark. Rep. 326, 
(f hit j INTO). Thi** was r.n rrijon by the in- 


dorsees of a hill of exchange against the in- 
dorser The bill was drawn bv Fish on Hill 
and Co., payable four months after date to the 
order of l i»h, and indorsed by Fish to the de- 
fendant, by the defendant to Sheckles, by 
Sheckles to Niblock and Co., and by the latter 
to the plaint ills. All the indorsements were 
stated in the declaration. The pi. intiffs proved 
all the indorsements except that of Sheckles, 
and in order to supersede the proof of this in- 
dorsement they gave in evidence a letter writ - 
ten by the defendant to the plaintiffs, offering 
to give them a substituted bill, to be approved 
of by any moderate person , but stating that he 
had not money to take it up with; adding that 
he hoped it w*as not in the hands of Niblock 
and Co. At the time this letter was written 
the bill was in the hands of the solicitor for the 
plaintiffs, and the indorsements were complete. 
The Attorney-General for the plaintiffs submit- 
ted that this evidence was sufficient without 
further proof, and cited the case of Bosanquet 
v. Anderson, 6 Ksp. Rep. 43, to shew that an 
application by a defendant for time was an ad- 
mission of liability. Ix>rd Ellenborough, re- 
marking, that the hope expressed by tho de- 
fendant that the bill was not in the hands of 
Niblock and Co., who were indorsers subse- 
quent to the Sheckles, shewed that he knew 
the channel through which the plaintiff’s title 
had been derived, was of opinion that the evi- 
dence amounted to proof of their title through 
that channel Verdict for the plaintiffs. 

(m) Wood v. Braddick, l Taunt. 104; Phil. 
Evid 3d edit 75, 76; see fully as to this, an/e, 
53, 54. 

(n) Duncan r. Scott, 1 Campb. 101, (Chit 

j. 742). 

(o) Gutteridge v. Smith, 2 Hen. Bla. 374, 
(Chit. j. 534). 

{p) Israel v. Benjamin, 3 Campb. 40, (Chit. 

j. 937). 

( q ) Lambert r. Pack, 1 Salk. 127; 1 Lord 
Raym. 443; 12 Mod. 244; Holt, 117, (Chit, 
j. 211); Free v. Hawkins, Holt, C. N. P. 550, 
(Chit. j. 1000). 

(r) Id, ibid.; Critchlow v. Parry, 2 Campb. 
1S2, (Chit. j. 774); Chaters r. Bell, 4 Esp. R. 
210, (Chit. j. 636). 

Critchlow v. Parry, 2 Campb. 192, (Chit. j. 
774). Action by an indorsee agninst the ia- 
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dorsement, they need not be proved, although the bill be forged and although 
stated (5). But if a subsequent indorsement be stated in the declaration it 
must be proved (I). 

Where A. made a promissory note payable to B. or order, and B. indors- 
ed it and gave it to C. to get it discounted, and C. went away and shortly 
afterwards came back to B. with the money, and the executors of C.’s fa- 
ther, of whom C. was one, brought an action on the note as executors, it 
was held, that as the executors produced the note on the trial as executors, 
they might recover on it, although there was no evidence that C.’s father 
ever had possession of the note in his lifetime(tt). In an action, however, 
at the suit of an executor against the acceptor of a bill, on a promise laid to 
the testator, the plaintiff must prove that the bill was accepted in the testa- 
tor’s lifetime(r) (I); and *as we shall hereafter see, when a bill or note is 
attempted to be set off against the claim of the assignees of a bankrupt, the 
party must prove that the instrument came to his hands before the bankrupt- 
cy, though returned to him afterwards (it). But if the act of bankruptcy 
were secret, and the bill or note proposed to be set off were afterwards re- 
ceived by the party before the commission was issued, and without notice of 
the bankruptcy, he may set it olf(.r'. 


When the drawer of a bill payable to the order of a third person, and re- 
turned to and taken up by him , sues the acceptor, and states that he trans- 
ferred it and that the same was returned to him, in order to shew that the 
right of action has become vested in him, he should be prepared to prove 
such return to him(v); though it is not necessary to prove that the acceptor 
had effects in hand, that fact being primd facie admitted by the accept- 
ance (z). And it has been considered, that when a prior indorser, who has 


dorser of a bill of exchange. The declaration 
slated several indorsements prior to that of the 
defendant, which was immediately to the plain- 
tiff. A question arose whether, upon proof of 
the defendant’s hand-writing, it was necessary 
to prove the hand-writing of any of the prior 
indorsers. Lord Ellenborough at first doubted 
whether it was not necessary in this case, as 
well as in an action against the acceptor, to 
prove all the indorsements that were mentioned 
in the declaration, and particularly that of the 
originnl payee. Clark, for the plaintiff, con- 
tended, that the defendant’s indorsement ad- 
mitted nil antecedent indorsements; that even if 
they were forged, he would be liable; that he 
was to be considered as the drawer of a new 
bill of exchange; and that his contract was very 
different from that of the acceptor, who only 
undertook to pay to the payee, or his order, 
nnd against whom, therefore, a title through 
the payee must be established. Lord Ellenbo- 


rough was of this opinion, and the plaintiff had 
a verdict. 

(s) Id. ibid. 

(/) See ante , 641, C42. 

(u) Godson f. Richards, 6 Car. & P. 138. 
(r) Anon. 12 Mod. 447; Sarell c. Wine, 3 
East, 409. 

(to) Dickson t*. Evans, fi T. R 57, (Chit. j. 
531 ) ; Moore r. Wright, 2 Marsh. 209; 6 Taunt. 
517, (Chit. j. 959); Oughterlony t\ Easterby, 
4 Taunt. 8SS, (Chit. j. S90); see poi/, tit 
Bankruptcy. But see Bolland v. Nash, 8 Bar. 
& ("res. 105; 2 Man & Ry. 189, (Chit, j- 
1381); and Collins r. Jones, 10 Bar. & Cres. 
777, (Chit j. 1493). 

(x) 6 Geo 4, c. 16, s. 50. 

(y) As to such action, sne an/e, 537, note 
( h ) ; and Sirnmonds v. Parminter, 1 Wils. 185; 
4 Bro. P. C. 604, (Chit. j. 321). 

(z) Vere r. Lewis, 3 T. R. 182, 183; 2 
Stark. Ev. 276. 


(!) In nn action of assumpsit brought by an administrator, the defendant pleaded the itatote 
of limitations, to which tho plaintiff replied, that tho defendant promised to the intestate to pay 
within six yenrs; it was held, that evidence of a promise to the administrator was admissible to 
maintain the replication. Buswcll, adm’r. v. Roby, 3 New Hump. Rep. 467. 

Per Richardson, C. J. 44 Wo are aware that, it has been long settled in England, that when 
an administrator declares upon a promise made to intestate, tho declaration cannot be supported 
by evidence of a promise made to tho administrator after the decease of the intestate. Bot in 
this state, and in Massachusetts, the practice has always been otherwise. 9 Mass. Rep. 134; 
Baxter v. Penniman.” Ibid. 
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been obliged to pay a subsequent indorser, sues the acceptor, he should 
prove such payment(a). 

In an action by an accommodation acceptor against the drawer for money 
paid, or specially for not indemnifying the plaintiff, in addition to the proof 
of the drawing the bill and the absence of consideration, l. j should prove 
payment of the bill by himself, or execution or some damage against his per- 
son or property (A); and the production of the bill from the custody of the ac- 
ceptor is not prima facie evidence of his having paid it, without proof that it 
was once in circulation after it had been accepted; nor is payment to be pre- 
sumed from a receipt indorsed on the bill, unless such receipt is shewn to be 
in the hand-writing of a person entitled to demand payrnenl(c)(l). And 
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(a) Mendez r. Carreroon, 1 Ld. Raym 742, 
(Chit j. 215), ted quart. Action upon a bill 
of exchange. Upon the evidence at the trial 
before Holt, C. J. at Guildhall, November 28d, 
M. T. 12 Will. S, the case was this: — A. drew 
a bill of exchange upon B. payable to C. at Pa- 
ris; B. accepted the bill, C. indorsed it, paya- 
ble to D., D. to E., E. to F., F. to G. G. de- 
manded the bill to be paid by B. and upon non- 
payment G. protested it within the time, &c. 
and then G. brought an action against D. and 
it was well brought, and he recovered; atter- 
wards D brought an action against B., and 
though P produced the bill and the protest, yet 
because be could not produce a receipt for the 
mouey paid by him to G. upon the protest as 
the custom is among merchants, os several mer- 
chants on their oath* affirmed, he was nonsuit- 
ed. But Holt, C. J. seemed to be of opinion, 
that if he bad proved payment by him to G. it 
bad been well enough. 

In an action on a bill of exchange (hy drawer 
against acceptor), iu order to rebut the presump- 
tion arising from the pluintitf ’s possession of the 
bill, that he was the holder; tho defendant of- 
fered in evidence a draft of n declaration deliv- 
ered in the year 1829, in an action on a bill of 
exchange of the same date and amount, and 
drawn and accepted bv the same parties, in 
which action the plaintiff and another sued as 
assignees of a bankrupt: this was held insuffi- 
cient to call upon the plaintiff to shew how he 
become repossessed of the biil in his individual 
capacity; Dabbs v. Humphieys, 4 Moore U S. 
285 ; 10 Bing. 446. g. C. 

(5) Taylor r. Higgins, 3 East, 169: Chilton 
v. Whiffin, 3 Wfls. 13. Defendant is liable if 
the acceptor has incurred, though not ortually 
paid costs; Bullock v. Lloyd, 2 Car. & P. 119. 

(c) Pfiel t\ Van Battenburg, 2 Cempb. 439, 
(Chit j 797). Action for money lent. The 
plaintiff’s case was, that he hod accepted ond 
paid several bills of exchange for the defendant’s 
accommodation. The bills were produced by 


the plaintiff, and proved to have been drawn by 
the defendant. They were likewise receipted 
in the usual form of bills paid, but it did not ap- 
pear by whom the receipts were written. Rich- 
ardson contended that the simple production of 
the bills by the acceptor was prim* facie evi- 
dence of payment. They could rot have got 
into his hands unless he had paid them, and the 
presumption that nn instrument in the possession 
of the person liable upon it is satisfied, hns been 
invariably acted upon. But the receipts indors- 
ed on these bills put the matter beyond nil doubt, 
as the defendant was guilty of forgery if the bills 
had not been paid, and the law would not pre- 
sume that n mr.n had committed a capital of- 
fence. Lord Ellcnborongh, “Shew that the 
bills were once in circulation after being accept- 
ed, and I w ill presume that they got back to 
tho acceptor's hands bv his having paid them. 
But when he merely produces tin. in, how do I 
know that they were ever in the hands of the 
payee, or any indorsee, with his name upon 
them us acceptor ? It is very possible, that 
when they were left for acceptance, ire refused 
todeliver them hack, and havirg detained them 
ever since, now produces them as evidence of 
n loan of money. Nor do I think the receipts 
carry tlie matter a hit fut tin r, unless you shew 
them to be in the hand-writing of the defendant, 
or some other person authoris'd to receive pay- 
ment of the bills. A mr.n cannot be allowed to 
manufacture evidence for himself at the risk of 
being convicted of iorg< ry ; and it is possible, 
that though the bi.ls aie unsatisfied, these re- 
ceipts may have been fraudulently indorsed 
without the plaintiff ’• privity. 7 he tact of pay- 
ment still h res in doubt, and you must do 
something more to turn the balance.. Prove 
the hills out cf the plaintiff's possession accept- 
ed, and I will presume that they got hack again 
bv payment, if )ou do not, ihc plaintiff most 
he called." 1 ewever. n witness afterwards 
swore that the defendant had acknowledged the 
debt, and the plaint id* had a verdict. 


(I) The rule that an acceptor of a bill is bound to show, not only tho drawing and acceptance 
ef the bill and its payment, but that it was put in circulation utter acceptance, and that the draw- 
er had no funds in his hands, applies only to cases where the acceptor declares upon a bill of 
exchange against the drawer. Bell r. Norwood, adm'r., 7 Louis. Rep. 95. 

Vn an netion on an account current, founded on a long course of commercial transactions be- 
tween the parties, in whieh payments are charged for sums paid to take np dratts or bills accept- 
ed by the plaintiff, the possession of the dratt by the acoeptor is prima facie evidence of the pay- 
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]. In gene- though it has *been held, that a general receipt on the back of a bill is prtma 
ml wbat facie evidence of its having been paid by the acceptor , and will not of itself 
be C pro™ed! evidence of a payment by the drawer, although produced by him(d); yet 
and how. we have seen that such receipt is not conclusive evidence, and may, there- 
fore, be contradicted or explained (e). 


Consider- We have seen, that in general it is presumed that a bill or note was given 
awi how 60 ^ or a dequate consideration, but that in some cases the plaintiff will be called 
proved. upon to prove the consideration which he gave for the bill or note(/)(l). 
Onus Pro- an a ction by the indorsee of a bill of exchange, if it appear, on the part 
bandi. of the defendant, that the defendant or a prior party made it under dwreu y 
or was defrauded of it, or had only a part of its value, the plaintiff must 
be prepared to prove under what circumstances, and for what value, he be- 
came the holder (g). , But in an action on a bill of exchange by a third indor- 
see against the acceptor, the defendant cannot put the plaintiff to prove con- 
sideration, by giving prima facie evidence to shew the want of it, merely &9 
between the drawer and his indorsee, and each subsequent indorser and 
indorsee, but he must also shew the want of consideration as between himself 
and the drawer (A). And for this purpose it is not enough to prove that the 
[ # 649 J d ra wer, on the day before the maturity of the bill, procured all the indorse- 
ments to be made without consideration in order that the action might be 
brought by an indorsee, on the understanding that the money, when recover- 
ed, should be divided between one of the indorsees and the drawer(i). And 
where in an action by the drawer against the acceptor of a bill, the defend- 
ant pleads that it was accepted without any consideration, and the plaintiff 
replies that it was accepted for a good consideration, the onus of proof lies 


( d ) Scholey v. Walsby, Peake’s Rep. 24, 
25, (Chit. j. 469); ante , 424, note (r). 

(e) Ante y 428, 424; Scboley v. Walsby, 
Peake’s Rep. 24, 25; Graves v. Key, SB. & 
Ad. 318; Farrar r. Hutchinson, 1 Perry & Dav. 
437. 

(/) Ante , 68 to 70, &c. 

( g ) Duncan t\ Scott, 1 Campb. 100, (Chit 
j. 742) ; antty 70, &c.; Paterson v. Hardacre, 
4 Taunt. 114, (Chit. j. 836); antty 72, &c. in 
notes; Rees v. Marquis of Headfort, 2 Campb. 
574, (Chit. j. 823). This was an action against 
the defendant as acceptor of a bill of exchange, 
drawn by one Whitton, payable to his own or- 
der, indorsed by him to Chamberlain and Co. 
and by them to the plaintiff. The plaintiff 
made out a prim* facie case; but Whitton, the 
drawer, having been called to prove the hand- 
writing of the parties, it appeared from his 
cross-examination that he himself bad never re- 
ceived any consideration for the bill, and had 
been tricked out of it by means of a gross fraud. 
Lord Ellenborough held, that on this ground the 
plaintiff was bound to prove what consideration 
he gave for it; and as he was not prepared to 
do so, his lordship directed a nonsuit. And see 
Thomas v. Newton, 2 Car. & P. 606, (Chit. j. 
1184). 

(A) Whitaker v. Edmunds, 1 Ad. & El. 688; 


1 Mood & Rob. 366, S. C. ; et per Patteson, 
J. in Heydon v. Thompson, 1 Ad. & El. 210; 
3 Nev. & Man. 319, 324, 8. C. 

Whitaker v. Edmunds, 1 Mood. Sc Rob. 866. 
Per Patteson, J. “ Since the decision of Hesth 
v. Sansom, 2 Bar. & Adol. 291, the considera- 
tion of the judges has been a good deal called 
to the subject; and the prevalent opinion 
amongst them is, that the courts have of late 
gone too far in restricting the negotiability of 
bills and notes. If, indeed, the defendant can 
shew that there has been something of fraud 
in the previous steps of the transfer of the in- 
strument, that throws upon the plaintiff the 
necessity of shewing under what circumstances 
he became possessed of it. So far I accede to 
the case of Heath v. Sansom ; for there were in 
that case circumstances raising a suspicion if 
fraud: but if I added, on that occasion, that 
even independently of these circumstances of 
suspicion, the holder would have been bound to 
shew the consideration which he gave for the 
bill, merely because there was an absence of 
consideration as between the previous parties 
to the bill. Jam now decidedly of opinion that 
such doctrine was incorrect.' ' And see per 
Tindal, C. J. in Lowe v. Chifney, 1 Scott, 95, 
97; 1 Bing. N. C. 267, 8. C. 

(t) Whitaker v. Edmunds, 1 Ad. & El. 638. 


ments charged in the account, and may be given in evidence in rapport of items in the general 
account, lb. 

(1) l It is only upon evidence showing suspicions circumstances that the bolder of a note pay- 
able to bearer will be held to show how be came by it. Jones v. Westcott, 2 Brev. Rep. 166; 
2 Johns, Rep. 51. 
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on the defendant, to shew the want of consideration (j ). So, where to an I. fn en- 
action by the drawer of a bill of exchange against acceptor, the defendant what 
pleaded that there was no consideration for the acceptance, concluding with ^ pro™? 1 
a verification; and plaintiff replied that there was a consideration, to tat/, the and bow. ’ 
sale and delivery of goods concluding to the country; it was held, that the Thirdly, 
plaintiff' was not bound to prove the consideration alleged, and that it lay on Proof of 
the defendant to shew want of consideration; though, if the replication had 
concluded with a verification , the consideration alleged would have been Title, 
part of the issue, and the plaintiff must have proved it(/c). And in an ac- contider- 
tion by the indorsees against the indorser of a promissory note for 500/., ation when 
where the defendant pleaded as to 300/. that the note was indorsed by the how 
defendant for the accommodation of the maker, and as a security to the P roved 
plaintiffs*, who were the makers’ bankers, for subsequent advances, and that ° n ^ i Pro ~ 
only 200/. was subsequently advanced, and therefore as to 300/. there was ban % 
no consideration; and the plaintiffs replied that they were holders of the 
note for value given to the maker to the full amount; it was held, that upon 
this hsue it was not incumbent on the plaintiff's, in the first instance, to give 
any evidence of consideration, but that the defendant w as bound to begin 
and to impeach the plaintiff’s title, because the simple fact of the note hav- 
ing been indorsed for the accommodation of the maker raises no inference 
that the holder has not given value for it, but rather that he has given value, 
that being the object for which the note is given(Z). It was also held, it 
having been proved that more than 500/. being due from the maker to the 
plaintiffs at the time the note was paid in to them, they entered the note as 
a bill discounted to his credit, but that 198/. only was actually paid to him, 
that that was equivalent to their having advanced the amount mentioned in 
the note, and was a giving of a valuable consideration wiihin the meaning of 
the issue. And further, that if the note were given to them as a security 
for a previous debt, the plaintiffs might be properly stated to be the holders 
for a valuable consideration(m). 

In order, therefore, in the case of an accommodation bill or note, to cast 
upon the holder the onus of proving consideration, the defendant must first 
make out a case of fraud or $uspicion(n) . Nor is the fact of a bill having 
been accepted in order to raise money for the acceptor, and of the payee 
having appropriated the money so paid to his own use, sufficient to call upon 
a subsequent indorsee to shew that he gave value for the bill (o) . So if to a 
declaration by the indorsee against the acceptor of a bill of exchange, the 
defendant plead that the bill was # drawn for the accommodation of the de- [ # 650 ] 
fendant and indorsed to the plaintiff' ’s indorsee for the purpose of its being 
discounted for the defendant’s use, that it was indorsed to the plaintiff in 
fraud of the defendant, and that plaintiff' took the bill, by such indorsement, 
after it was due; and the plaintiff reply that the bill was indorsed to him be- 
fore it became due, he not knowing the premises, w ithouf this that the plain- 
tiff took it after it was due; it lies upon the defendant to begin, by proving 
that the bill was indorsed after it became due(p). And in an action by the 

(/) Batley v Catterall, 1 Mood. & Rob. 379; 180; 3 Dowl. 748. S. C.; and see Mills r. Bar- 

Lacev v. Forrester, 2 C., M. & R. 59; S. C. 3 ber, 1 M & W. 425, 431,432; infra, note («). 

Dowl. P. C. 668; 1 Gale, 139. (m) Id. ibid . 

(k) Lowe r. Burrows, 2 Ad & El. 4S3; 4 (w) Mills v. Barber, 1 M. & \V. 425; 5 

New. Sc Man. 866, S. C. ; Batley r. Catterall, Dowl. 77; 2 Gale, 5, S. C. ; and see Percival 
1 Mood. & Rob. 879, per Aldcrson, B. r. Frampton, 2 C., M Si R. 180, 188; tupra , 

That a general plea of no consideration is a uote(/). 
bad plea, see caaea ante, 603, note (s); but (o) Jacob r. 11 ungate, 1 Mood. & Rob. 445. 
that a replication traversing generally the want ( p) Lewis r. Parker, 4 Ad. & El. 838 ; 6 
of consideration is good, see ante , 619. Nev. & Man. 294; 2 Har. & W. 46, S C. 

(/) Percival v. Frampton, 2 C., M. & R 
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indorsee against the maker of the note, where the defendant pleaded that the 
note was given for a gambling debt, and indorsed to the plaintiff with notice 
thereof and without consideration, and the plaintiff replied that the note was 
indorsed to the plaintiff without notice of the illegality, and for a good and 
sufficient consideration, on which issue was joined ; it was held, that on 
these pleadings the illegal making of the note was not so admitted as to ren- 
der it necessary for the plaintiff to give any evidence of consideration, but 
that in order to compel him to do so, the defendant ought to have proved 
the illegality by evidence^). 

Formerly, in the Common Pleas, the defendant was not allowed to call 
on the plaintiff to prove the consideration which he had given for the bill, 
even where the bill had been lost or fraudulently obtained, unless be had 
given him reasonable noiiee, before the trial, that he would be required to 
bring forward such proof, so that the plaintiff might come to the trial prepar- 
ed to establish the consideration (r) ( 1). But in the King’s Bench the prac- 
tice was otherwise(s). And since by the new rules of pleading, a defendant 
is now bound to plead the want of consideration specially, this notice is alto- 
gether unnecessary. The merely giving a notice, however, that the plain- 
tiff would be required to prove what consideration he gave, was not sufficient 
to throw the burthen upon him; but some suspicion must first have been cast 
upon bis title, by shewing that the bill was lost or obtained from the defend- 
ant or some previous holder by undue means, after which, and not till then, 
the plaintiff was required to prove how he became the holder(J). *And 
though at one time it was considered, that when the plaintiff had in due time 
received a notice from the defendant to prove the consideration, he ought to 
do so in opening his case to the jury; and that after his counsel had closed 
his case, he should not be permitted to go into evidence of consideration, in 


(q) Edmonds v. Groves, 2M. & W. 642; 5 
Dowl. 775, S. C. An admission of a fact on 
llie record amounts merely to a waiver of te- 
quiring proof of that fact; but if the other party 
seeks to have any inference drawn by the jury 
from the fact so admitted, he must prove it like 
any other fact; id. ibid, per Alderson, B. 

In an action against the drawer of a check 
on a banker, where the defendant pleads that 
the nmount for which the check was drawn 
was illegally won at play, upon which issue is 
joined, the plaintiff is not bound to produce the 
check, nor can the defendant insist on its pro- 
duction as part of his case; Reed t*. Gamble, 5 
Nev. & Man. 433. 

(r) Paterson v. Hardacre, 4 Taunt. 114, 
Chit j. 8TG). Mansfield, C. J. Declared the 
ecision of the court to be, “ that wherever a 

defendant meant to avail himself, as a defence 
against an act ion brought upon a bill of exchange 
of the circumstance that the bill had been lost, 
or fraudulently obtained, and that the plaintiff 
had no right to the possession thereof, it teas 
necessary that the defendant should distinctly 
give notice to the plaintiff', that he meant to 
insist at the trial that the plaintiff should prove 
the consideration upon which he received the 
bill ; and no such notice having been given in 


this case, the rule must be discharged ” 

(a) Heath t>. Sansom, 2 13. & Ad. 291. So 
where a suspicion was cast upon the plaintiff ’i 
case by his own evidence he was bound tQ prove 
consideration though no notice had been given; 
Foulger p. Jadis, Sittings at Westminster after 
H. T. 1830, February 1 3th, M. S.; and sea 
Green r. Dakin, 2 Stark. Rep. 347; and Mann 
v. Lent, 1 Mood. & Mai. 240, that defendant 
might go into evidence of want of consideration 
without having given notice. 

( t ) Reynold! n. Chettle, 2 Campb. 596, 
(Chit j. 823). The defendant had given the 
plaintiff notice to prove what consideration be 
gave for the bill, which it was submitted he 
was bound to prove accordingly. Lord Ellen- 
borough, “ The notice is insufficient to throw 
this burthen on the plaintiff; you must first cast 
some suspicion upon his title, by shewing that 
the hill was obtained from the defendant, or 
some previous holder, by force or by fraud.” 
The plaintiff had a verdict. And see per Bur- 
rough, J. in Rawlings v. Hall, 1 Car & P. 11; 
De la Chaumette v. Bank of England, 9 Bar. 
& Cres. 208; Coster p. Merest, 7 Moore, 87. 
See also per Parke, B. in Mills v. Barber, 1 
M. & W. 425, 428, 429; ante, 649, note(«). 


(1) It seems, that fraud in the consideratioti of a promissory note, as between the original par- 
ties, may be given in evidence under the general issue, without notioe. HiHs v. Bansieter, 8 
Cowen, 31. 
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reply to the defendant’s case(u); yet a different practice afterwards prevail- 
ed, and the course was for the plaintiff to begin by merely proving a pritnj 
facie case, and then if the defendant succeeded in proving that he lost the 
bill, or received no value, the plaintiff was allowed, iu answer to the defend- 
ant's evidence, to go into full proof of the circumstances under which he held 
the bill(x). And the practice at the present day is, as we have just seen, 
not to require the plaintiff’ to prove consideration in any case until his title 
bas first been impeached. It should seem, however, that if the plaintiff in 
the first instance attempts to prove the consideration, he must do so as far 
as he can, and cannot afterwards adduce evidence of it in reply (y). 

A notice served on defendant, requiring him to produce a check, though 
in his banker’s hands, is sufficient, because the banker is considered to be 
merely the defendant’s agent (*). 

We have already stated when the want of consideration, or the illegality 
of it, will affect the plaintiff’s right of action(n) . In the case of a bank-note, 
unless there be a strong presumption of fraud or want of consideration, the 
plaintiff’s interest in the security cannot be disturbed (b). And we have 


(u) Per Lord Ellenborough, in Dellanncy t*. 
Mitchell, l Stark. Rep. 439, (Chit. j. 976). 
This was an oction by the plaintiff, as the in- 
dorsee of a bill of exchange, against the de- 
fendant as acceptor. Scarlett, for the plaintiff, 
having adduced the usual documentary proofs, 
was inclined to rest his case there, intimating, 
that if in the course of the cause it should be- 
come necessary, he was prepnred to prove the 
consideration given for the bill. The Attorney- 
General insisted, that since notice had been 
given, that one ground of defence was the want 
of consideration, it would not be competent to 
the plaintiff, after having closed his case, to go 
subsequently into such evidence. Lord F.llen- 
borough held that after such notice he could not. 

Humbert v. Ruding, K. B. Westminster, 
18th July, 1817, MS. Action on a bill of ex- 
change. The defendant had given notice to 
the plaintiff to prove the consideration of the 
bill, and Lord Lllenborough said, “ 1 think as 
this is the cose you mast go into proof of the 
consideration in the first instance. ** Mr. Jer- 
vis, for the plaintiff. And see Spooner t>. Gar- 
diner, Ryan 4c Moody, 86, (Chit. j. 1211); 
see also per Abinger, C. B. in Simpson t\ 
Clarke, 2 C., M. & R. 342, 346 to 348. 

(x) Lord Tenterden, at Nisi Prius, declared 
this to be the correct course. And according 
to the note in Browne r. Murray, Ry. & Moo. 
258, this practice of the K. B. prevailed also 
in the C. r., though it was otherwise ruled in 
Spooner v. Gardiner, Ry. & Moo. 86, (Chit. j. 
1211); and see Stark, on Evid. part iii. p. 883, 
note (a); Phil, on Evid. 6th edit. vol. ii. p 17. 
See also per Abinger, C. B. in Mills r. Barber, 
1 M. & W. 431. 

In Mason and another v . Robertson, Guild- 
hall, March, 1830, K. B. which was an action 
by a third indorsee agaiost acceptor, oo a bill 
for 87 1. Oo the part of defendant it was prov- 
ed that the bill was accepted for the accommo- 
dation of the drawer, sod the first indorsee 
proved that he advanced to the drawer only 
J6/.,and banded it over to the second indorser, 
Norton, an attorney, for 16/. only, and who in- 
dorsed it to the plaintiffs. It was contended for 


the defendant that upon this evidence the plain- 
tiff could only recover 15/. On behalf of 
plaintiffs, it was contended that it was incum- 
bent on the defendant to go further, and to 
shew that plaintiffs gave no more than the 15/. 
But Lord Tenterden said, “ That as the defend- 
ant had proved that tho bill was accepted for 
the accommodation of the drawer, that evidence 
was sufficient to call on the plaintiffs to prove 
affirmatively how and for what value they be- 
came possessed of the bill.*' Plaintiffs then 
called Norton, who swore that he owed the 
plaintiffs much more than the amouul of the 
bill; whereupon plaintiff's had a verdict for the 
whole sum. Chilly for defendant. MS. 

()/) Browne v. .Murray, Ry. & Mood. 254. 

( z ) Partridge v. Coates, Ry. & Mood 156, 
(Chit. j. 1013). As to production by plaintiff 
of check declared upon, see Reed v. Gamble, 
5 Nev. & Man. 433; ante , 650, note ( q ). 

(a) Ante , 68 to 101. 

(/>) Solomon r. The Bank of England, 18 
East, 135, (Chit. j. 811); ante , 256, note(rf); 
King r. Milsom, 2 Cnmpb. 6, (Chit. j. 764). 
Possession is prim A facie evidence of property 
in negotiable instrument. Therefore, in trover 
for a bank-note, it is not a primd facie case for 
the .plaintiff to prove that the note belonged to 
him, and that the defendant afterwards convert- 
ed it; and the defendant will not be called 
upon to shew his title to the note, without evi- 
dence from the other side that he got possession 
of it maid fide , or without consideration. Tro- 
ver for a 60/. bank of England note. Tho 
plaintiff’s case was, that he had lost the note from 
his pocket in tho street, and that the defendant, 
into whose possession it soon afterwards came, 
was not the bond fide holder of it for a valuable 
consideration. Lord Elleuborough, “ There is 
a distinction between negotiable instruments and 
common chattels; with respect to the former, 
po ss es s ion is primd facie evidence of property. 

I most presume that the defendant, when pos- 
sessed of ibis note, was a bond fide bolder for 
a valuable consideration. It lies upon you Is 
impeach his title. You might have thrown so 
■Nieb suspicion upon his conduct in the transac- 


Digitized by 


Google 


L In gene- 
ral what 
Facts must 
be proved, 
and bow. 

Thirdly, 
Proof of 
Plaintiff’s 
Interest or 
Title. 

Consider- 
ation when 
and how 
proved. 

Onus Pro- 
bandi . 



*652 OF THE EVIDENCE. [PAIT II. 

I. In gene- seen that the claim of the holder of a *negotiable instrument, who has given 
Facts^mnst va ^ ue ’ cannot now be defeated without proof of mala fides{c)(\). 
be proved, 

and bow. Fourthly . In an action against the acceptor , upon a general acceptance 
Fourthly, to pay the bill according to its tenor, and in an action against the maker of a 
Defend- promissory note, it is not necessary to prove a presentment for payment , be- 
Bieacb ^ cause such presentment, we have seen, is not essential to the action (d). So 
Contract, in the Court of King’s Bench, where a bill is drawn payable generally as to 
Aa jf cctp- pl ace > but has been accepted payable at a banker’s or other particular place, 
tor or Afo- but not within the meaning of the 1 & 2 Geo. 4, c. 78, it is not necessary , 
ktr - in an action against the acceptor , to go into proof of a presentment at such 
Present- place(e), nor is it necessary, though such presentment has been unnecessari- 
nece»* n y averrec H/)* And though in the Court of Common Pleas, before the 
or not. above act, a different doctrine was entertained by some of the judges, it is 
now no longer necessary in that court to be prepared to prove that fact(g). 
When a bill has been accepted payable specially in the express terms of this 
act, a note has in the body of it been made payable at a particular place, the 
contract is considered as qualified, and a presentment there must be averred 
and proved in an action against such acceptor or the maker of the not e(A). 
In short, whenever a particular presentment is essential to the support of the 
action, it must be proved(i). We have already fully considered what is a 
sufficient presentment. In case of a conditional acceptance, it is necessary 
to allege and prove that the terms of the condition have been performed (k), 
or else an excuse for non-performance must be shewn (Z). 

As Draw- In an action against the drawer or indorser of a bill, or the indorser of r 
« r or In - note, as his contract is only to pay in case of the party primarily liable does 
dorur ’ not, the default of such party must be proved, or some evidence must be 

adduced to dispense with the necessity for such proof. Thus in an action 

tion, as to have rendered it necessary for him torney; ante , 364, note (a), 
to prove from whom be received the note, and (g) Ante , 364, note (a), 
what consideration he gave for it: but I think ( h ) Ante , 152, 153,364,865. In Phillips 
you have not done so. The suspicious circum- v. Franklin, Gow’a Rep. 196, which was In- 
stances, detailed by the witnesses, may be ac- fore the 1 & 2 Geo. 4, c. 78, Holroyd, J. held, 
counted for from the defendant’s ignorance, that although in an action against the acceptor 
It would greatly impuir the credit, ana impede of a bill of exchunge accepted payable at a par- 
the circulation of negotiable instruments, if per- ticular place, a presentment at such place was 
sons holding them could, without strong evi- not necessary in order to entitle the plaintiff to 
dence of fraud, be compelled by any prior hoi- recover the principal sum, yet that a present, 
der to disclose the manner in which they re- ment there must be proved to entitle him to is- 
ceived them.** Plaintiff non-suited. tereet. 

(c) Ante, 257 ; and see Uther v. Rich, 2 (t) As to the cases when a presentment is 

Perry & Dav. 579; ante , 604, note (r). necessary, see ante , 364, 365. 

(</) Ante , 359 to 365. ( k ) Swann v. Cox, 1 Marsh. 176; Langston 

(e) Ante , 364, note (<); Fayle r. Bird, 6 r. Corney, 4 Campb. 176, (Chit. j. 930); An- 
Bar. & Cres 531; 9 Dow. & Ry. 639; 2 Car. demon v. Hick, 3 Campb. 179, (Chit. j. 855); 
& P. 303, (Chit j. 1329); De Bergareche c. and see Wynne t . Raikes, 6 East, 514; 2 Smith, 
Pillin, 3 Bing. 477; 11 Moore, 350, (Chit. j. 98, (Chit. j. 700.) 

1292); ante , 364, note (5). (1) Leeson v. Pigott, Bayl. 5th edit. 401, 

(/) Freeman v. Kennel!, Guildhall, 25th (Chit. j. 446); Bowes v. Howe, 5 Taunt. 30, 
May, 1826, cor. Abbott, C. J. Dickenson, at- (Chit. j. 895.) 


(1) Proof that the plaint iffs were trustees of a bank, and the check sued upon was one of 
a number obtained by a person against whom the bank bad a large account, and paid over by him 
to one of the bank agents, on a corrupt understanding, that it was to be entered in the bank 
books for the purpose of creating a colorable balance of the account, and that after the books 
were inspected by the trustees, the check should be returned, and none of the parties sued upon 
it and tbit the check had been obtained from defendant in consideration of a counter check w r a 
like amount given by the payee, and on an understanding that neither was to be presented for 
payment, was held not to sustain a plea that the check had been given and endorsed without 
consideration. Rosanquet v. Corner, 5 Jurist, 369. } 
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against the drawer or indorser of a bill, or *tlie indorser of a note, it is nec- I. Ineene- 
essary to prove a presentment to the drawee for payrnent(m); or if the ac- J^ c J^ l 0il 
ceptance was to pay at a particular place, then as well the acceptance and i* proved, 
a presentment there, or to the acceptor in person, or at his house, must be and bow. 
proved (n). So if the bill be drawn payable at a particular j)lace, as in Fourthly, 
London , and be accepted so payable, though not in the terms of the act(o); Defend-* 
or if the bill be accepted payable at a particular place, though not so as to ^ 
constitute a special acceptance(p), a presentment at the place specified must Contract 
be proved in order to charge the drawer or indorser. But it is not necessa- ^ Dra ^ 
ry to prove that the presentment was made by the person named in the de- er or In - 
deration (9). Nor is it necessary in an action against the indorser of a bill dorter. 
to prove any presentment to, or demand upon, the drawer , because the in- 
dorser, by the act of indorsement, engages that the bill shall be paid, which 
contract being broken by the dishonour of the bill, the holder is entitled to 
sue without reference to the drawer's breach of contract(r). 

(m) Pardo v. Fuller, 2 Com. Rep. 579, clearly and satisfactorily laid down by Lord 

(Chit j. 296); Heylin r. Adamson, 2 Burr. 676, Mansfield, 2 Burr. 675, by whom the law up- 
(Chit. i. 849). on the subject appears to have been settled: 

Pardo v. Fuller. This was an action on a “ As to foreign bills of exchange, the question 
promissory note against the indorser. At the was solemnly determined by this court, upon 
trial before Chief Justice Willes, at Guildhall, very satisfactory grounds, in the case of Brom- 
it was doubted whether the plaintiff ought not ley v. Frasier, 1 Stra. 441. That was an ac- 
to prove a demand upon the drawer before the tion upon the case upon a foreign bill of ex- 
action was brought. The matter of proof was change, by the indorsee ogaiost the indorser, 
left to the jury, whether a demand was made and on general demurrer, it was objected that 
or not On a motion, for a new trial, Judge they hod not shewn a demand upon the draw- 
Fortescue mentioned the case of Davis v. Ma- er in whose default only it is that the indorser 
son, 1 Geo. 2, in the Court of Common Pleas, warrants.*' And because this was a point nn- 
wberein it was agreed by the court, that there settled, and on which there are contradictory 
ought to be a demand upon tbedratrer, for the opinions in Salk. 181 and 133, the court toolc 
indorser undertook conditionally only if the time to consider of it And on the second ar- 
drawer did not pay. Indeed, if a note be forged, gument they delivered their opinions, that the 
Chief Justice Holt held the indorser liable, declaration was well enough; for the design of 
though no demand, and indeed no demand can the law of merchants, io distinguishing these 
be, for when a note is forged there is no draw- from all other contracts, by making them as- 
er. So on a note payable to a man or bearer, signable, was for the convenience of commerce 
no demand need be from him to whom it is that they might pass from hand to hand in the 
made payable. But a new trial was denied, way of trade, in the same manner as if they 
for the evidence of the demand was left to the were specie. Now to require a demand upon 
jury, who were proper judges of that fact, and the drawer, will be laying such a clog upon 
knew best the course of dsuling. these bills as will deter every body from taking 

(n) Sedgwick v. Jager, 5 Car. P. 199, them. The drawer lives abroad, perhaps in 

(Chit. j. 1582). the Indies, where the indorsee has no corres- 

( 0 ) Gibb v. Mather, 8 Bing. 214; ante , 152, pondent to whom he can send the bill for a de- 
864, 675, 576. mand, or if he could, yet the delay would be 

( p ) Parks r. Edge, 1 f . & M. 429, ante, so great, that nobody would meddle with them. 

576, note ( 0 ). Suppose it was the case of several indorsements, 

(q) Boehm n Campbell, Gow’s Rep. 55; 8 must the last indorsee travel round the world 

Moore, 15; 1 Bing. 216, (Chit. j. 1045). before he can fix his action upon the man from 

(r) Heylin r. Adamson, 2 Burr. 669, 675, whom he received the bill? In common expe- 
(Chit. j. 349) ; Bromley r. Frasier, 1 8tra 441. rience, every body knows that the more indorse- 

It was determined in the case of Heylin r. ments a bill has, the greater credit it bears; 

Adamson, 2 Burr. 669, ^Chit. j. 349), which whereas, if those demands are all necessary to 
examines and reconciles the authorities upon be made, it must naturally diminish the value 
the subject, that to entitle the indorsee of an in- by how much the more difficult it renders the 
land bill of exchange to bring an action against calling in the money. And as to the notion that 
the indorser upon failure of payment by the has prevailed, that the indorser warrants only in 
drawee, it it not necettary to make any de- default of the drawer, there is no colour for it, 
stand of, or inquiry after, the firtt dravoer. for every indorser is in the nature of a new draw- 
This point had been laid down differently in er, and at Nisi Prius the indorsee is never pot to 
different books, owing to the drawer of a bill prove the hand of the first drawer, where the ac- 
of exchange being confounded with the maker tion is against an indorser. The requiring 
of a promissory note; vide 1 Ld. Raym. 443; a protest for non-acceptance is not because a 
Rep. temp. Hardw. p. 822 ; 2 Burr. 677. protest amounts to a demand, for it is no nor* 

The distinction subsisting between them is thus than giving a notice to the drawer to get his 
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*Wben the action is for default of the drawee to accept, a due presentment 
and a refusal must also be proved (r); and when it is essential from the cir- 
cumstance of the bill being payable at a banker's, that a presentment should 
be made there, such presentment must, in an action against the drawer or 
indorser of a bill, be proved to have been made in due time, and proof of a 
presentment by a notary in the evening, when no person was at the banking- 
house to give a proper answer, will not suffice though if it appear that upon 
such presentment in the evening, there was some person at the banker's, who, 
in pursuance of authority, gave an answer to the holder, such evidence would 
suffice («). 

Where a bill is payable so many days after sight, the plaintiff must prove 
a presentment for acceptance^). But in other cases it is sufficient to prove 
a presentment for payment when the bill becomes due, and a refusal to 
pay(y). It suffices to prove a presentment for acceptance and a refusal to 
accept at any time before the bill becomes due, for upon the dishonour the 
drawer becomes liable immediately^) ; it also suffices to prove that the 
drawee refused to accept according to the form of the bill, and evidence is 
inadmissible, for the purpose of proving that the # mode of payment proposed 
would have been equivalent to a payment according to the terms of the 
bill(a); the plaintiff must prove that the refusal came from the drawee; it is 


effects out of the hands of the*drawee, who, by 
the others drawing, is supposed to have sufficient 
wherewith to satisfy the bill. Upon the whole, 
they declared themselves to be of opinion, that 
in the case of a foreign bill of exchange, a de- 
mand upon the drawer is not necessary to make 
a charge upon the indorser, hut the indorsee has 
the liberty to resort to either for the money, 
consequently the plaintiff (they said) must have 
judgment. Every inconvenience here suggest- 
ed holds to a great degree, and every other ar- 
gument holds equally in the case of inland bills 
of exchange. We are therefore all of opinion, 
that to entitle the indorsee of an inland bill of 
exchange to bring an action against the indors- 
er upon failure of payment of the drawee, it is 
not necessary to make any demand of , or in- 
quiry after , the fust drauer. The law' is ex- 
actly the same, and fully settled upon the analo- 
gy cf promissory notes to bills of exchange, 
which is very clear, when the point of resemb- 
lance is once fixed. While a promissory note 
continues in its original shape of a promise from 
one man to pay to another, it bears no similitude 
to a bill of exchange. When it is indorsed, the 
resemblance begins, for then it is an order by 
the indorser upon the muker of the note ( his 
debtor by the note) to pay to the indorsee. This 
is the very definition of a bill of exchange. T he 
indorser is the drawer, the maker of the note is 
the acceptor, and the indorsee is the person to 
whom it is made payable The indorser only 
undertakes, in case the maker of the note does 
not pay. The indorsee is bound to apply to the 
maket of the note, he takes it upon that condi- 
tion, and therefore must in all cases know who 
he is, and where he lives, and if after the note 
becomes payable, he is guilty of a neglect, and 
the maker becomes insolvent, he loses the mo- 
ney, and he cannot come upon the indorser at all. 
Therefore, before the indorser of a promissory 
note brings an action against the indorser, be 
most shew a demand or due diligence to get 


the money from the maker of the note, just as 
the person to whom the bill of exchange is made 
payable must shew a demand or due diligence 
to get the money from the acceptor, before be 
brings an action against the drawer. This was 
determined by the whole Court of Common 
Pleas, upon great consideration, in Pasch. 4 
Geo 2, as cited by my Lord Chief Justice Lee, 
in the case of Collins t*. Butler, 2 Stra. 1087, 
(Chit. j. 285). So that the rule is exactly the 
some upon promissory notes as it is upon bills 
of exchange, and the confusion has in part 
arisen from the maker of a promissory note 
being called, the drau er , who eat by compari- 
son to bills of exchange the indorser is the 
dr aver. All the authorities, and particularly 
Lord Harclwicke, in the case of Hamerton v. 
Muckerell, Mich. 10 Geo. 2, according to my 
brother Denison’s statement of what his lord- 
ship said, put promissory notes and inland 
bills of exchange just upon the same footing, 
and the statute expressly refers to inland bills 
of exchange: but the same law must be applied 
to the same reason to the substantial resemb- 
lance between promissory notes and bills of ex- 
change, snd not to the same sound which is 
equally used to describe the makers of both. 

(«)* Ante, 272, £c. 

(t) Ante. £87; Parker t . Gordon, 7 East, 
385; 2 Smith, £58; 6 Esp. 41, (Chit j. 727). 
Aliter , if drawee be not a banker, ante, 387; 
and Wilkins v. Jadis, 2 Par. & Adol. 165; 2 
Meed. & Mol. 41, (Chit, j 1537). 

(w) Garnett r. Woodcock, 1 Stork. 476; 6 
Mnu. & S. 44, (Chit. j. C79, 981); ante , 387, 
note ( m ). 

(x) Ante, 272. 

(y) Bui. N. P. 269; Bright r. Punier, 3 
East, 488, (Chit. j. 371); Ballinghalls v. Glou- 
cester, 3 East, 481 ; 4 Esp. 268, (Chit j. 673). 

(*) Id. ibid. 

(a) Boehm v. Garcias. I Campb. 426, 
(Chit j. 766). 
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not sufficient therefore to produce a witness who went to the drawee’s resi- 
dence, and was there told by some one that the bill would not be honour- 
ed^). 

To prove a presentment for payment , it has been held that the entry of a 
clerk, deceased, in the book of a notary public, containing a minute of time 
and place of presenting the bill, is, upon proof of his band-writing, admissi- 
ble in evidence(c). 

In an action against the drawer or indorser of a foreign bill (and even in 
an action on an inland bill, when a protest is averred (d)), it is necessary to 
prove, besides the presentment and notice of dishonour , a protest for non- 
acceptance (e)(1), or non-payment(/), the requisites and points relating to 
which have already been considered. Under circumstances, however, there 
may be an excuse for not protesting^), and which in such case should be 
proved. In the case of an inland bill, interest or damages may be recovered 
from a drawer or indorser without proof of a protest(A). A protest, appar- 
ently under the seal of a notary public, and made abroad , need only be pro- 
duced, and proves itself without shewing by whom it was made(i). But a 
protest made in England must be proved by the notary who made it, and 
by the subscribing witness, if any(fc)(2). The necessity of proving a pro- 
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(b) Check v. Roper, 6 Eap. 175, (Chit. j. 
702); Stark, on Evid. p. iv. 257. 

(c) Sutton v. Gregory, Peake’s Rep Add. 
150, (Chit. j. 698); Peake’s Evid. 18; Price 
v. Torrington, 1 Salk. 285; 2 Ld. Raym. 875; 
Hagedorn r. Reed, 3 Campb. 379; 1 M. & 
Sel. 567, S. C.; potty 658, note (m). 

An entry of the dishonour of a bill of ex- 
change made in the utual count of businest , 
at the time of the dishonour , in the book of a 
notary, by his clerk, who presented the bill, 
may be given in evidence in an action on the 
bill upon proof of the death of the clerk who 
made the entry; Poole v. Dicas, 1 Bing. N. C. 
649; 1 Scott, 600; l Hodges, 162, S. C.; 7 
Car. & P. 79, S. C. The same principle was 


established in Doa d. Patteshall v. Turford, 8 
Bar. & Adol. 89. 

(d) Bouloger v. Talleyrand, 2 Esp. Rap. 
550, (Chit, j- 5S5); Selw. 9th edit 875; ted 
quart, the averment might be rejected as sur- 
plusage. 

(e) Ante , 331. 

(/ ) Ante, 455. 

(g) Ante, 435, 486 

(h) Ante , 465, notefz); Windle v. An- 
drews, 2 Bar. & Aid. 696; 2 Stark. 425, (Chit 

j. 1062). 

(») Anon. 12 Mod. 345, (Chit. j. 212); 2 
Rol. Rep. 346; 10 Mod. 66; Peake’s Law of 
Evid. 4th edit 80, in notes. 

( k ) Chesmer v, Noyes, 4 Campb. 129, (Chit 
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(1) A protest of an inland bill of exchange or promissory note is not necessary, nor is it evi- 
dence. Young v. Bryan, 7 Wheat. 146. The Union Bank v. Hyde, 6 Wheat. 572. Nicholas 
e. Webb, 8 Wheat. 826. In relation to protests of bills drawn in one State of the Union upon 
another State, see Townsley v. Summit, 2 Peters, 170, 180. Bills of this description partake of 
the character of foreign bills, and ought to be treated as such in the courts of the United Staten. 
Buckner v. Finley, Id. 5S6. 

By an act of the legislature of Pennsylvania, 2d January, 1815, the official acts, protests, and 
attestations of notaries public certified according to law under their respective hands and seals of 
office may be received in evidence provided any party may contradict them by other evidence, 
any such certificate. Under this act, notice to the indorser of the non-payment of a promissory 
note, is held to be an official act, and the protest is primA facie evidence thereof. Brown v . 
Philadelphia Bank, 6 Serg. & Rawle, 484. Stewart r. Allison, Ibid. 824 The certificate of 
tbe notary under teal is primA facie evidence that such person is a notary public. Ibid. But 
the notary may bs admitted to give evidence to explain or rebut the facta stated by him in the 
protest. Craig v. Shallcross. And may even be compelled to appear and give such evidence. 
Wright v Almond, Sop. Court, Pennsylvania, March Term, 1825. 

^ The protest of a notary, with a copy of tbe noto declared on attached thereto, and his certi- 
ficate that he had given doe notice, is sufficient evidence upon which to charge the iodoreer, un- 
der tbe plea of noo assumpsit Smith v. M ’Manus, 7 Yerg. 477. 

A protest made in another State which wants the seal prescribed by law in that State, wOl 
not be received in evidence as such in Louisiana. Tiekner r. Roberta, 11 Curry’s Louis. R. 
14. > 

(2) In 8outh Carolina, tbe set of 1822 makes protests of notaries who are dead, or raside out 
of the district where the snit is brought, evidenoo as well of notice to the indorser as of a demand 
on the drawer. Tbe protest should state both tbe demand and notice of non-payment, and is ev- 
idence of both. Dobson r. Laval, 4 M ’Cord’s Rep. 57, 

93 
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test is superseded by proof of an admission by the defendant of his liability, 
as by a part-payment or promise of payment(Z). 

*In an action against the drawer or indorser of a bill, or indorser of a note, 
it is in general necessary to prove that due notice of the dishonour was given 
to the defendant. The sufficiency as to lime is a question of law, dependent 
on facts(m). The requisites and time within which notice of non-accept- 
ance^) or non-payment (o) must be given, have already been considered. 
This, we have seen, cannot be left to inference and without positive proof, 
and therefore a witness swearing that he gave notice in two or three days 
after the dishonour, when three days would be too late, will not be sufficient 
proof (p). 

We have already considered what notice of non-acceptance (q) and non- 
payment^) is sufficient; and we have seen, that a statement in a letter, giv- 
ing notice that the holder did not, till within a few days, know where the 
party was to be found, is not to be taken as an admission that the notice was 
not given on the next day after the residence of the party had been ascer- 
tained^). 

If the notice was given by letter, or in writing , it was formerly decided 
that evidence of the contents of such notice could not be given without first 
proving the service of a notice to the defendant to produce such letter or 
writing, and it is still always advisable to serve such notice to produce(t). 


j. 929). This was an action on a foreign bill 
of exchange drawn at St. Croix upon a person 
at Bristol. In the coarse of the trial it became 
material to shew that the bill had been present- 
ed to him for payment. For this purpose the 
plaintiff’s counsel offered as evidence a nota- 
rial protest under seal, stating the fact of the 
presentment in the usual form, and contended, 
that by the usage of merchants a protest under 
a notary’s seal is evidence of the dishonour of 
foreign bills of exchange. Lord Ellenborough, 

The protest may be sufficient to prove a pre- 
sentment which took place in a foreign coun- 
try; but I am quite clear that the presentment 
of a foreign bill in England must be proved in 
the same manner ns if it were an inland bill or 
a promissory note.*' The plaintiff had a ver- 
dict upon other evidence. 

Marin v. Palmer, 6 Car. & P. 460. Indor- 
see against acceptor of an English bill of ex- 
change. To shew that the plaintiff had receiv- 
ed the bill when it was overdue, a protest, 
which had been made of it by the plaintiff's 
immediate indorser, being in the hnnds of the 
plaintiff, was called for by the defendant at the 
trial on notice to produce. On its production 
it appeared to be attested by a subscribing wit- 
ness: held, that the mere circumstance of the 
protest coming out of the hands of the plaintiff, 
as he did not claim title under it, was not suf- 
ficient to dispense with the necessity of calling 
the subscribing wilness; hut it being proved 
that on two occasions the paper had been pro- 
duced by the plaintiff’s attorney, to the de- 
fendant’s attorney, as the protest applying to the 
bill in question, it was admitted in evidence 
without proof of the attestation. 

(!) Bayl. 5th edit. 475; Gibbon a. Coggon, 
2 Campb. 189, (Chit. j. 774); Taylor r. Jones. 
2 Ompb. 105, (Chit j. 791); Stark, on Evid. 


part iv. p. 266; poet, 660, note (*)• 

(m) Per Lawrence, J. in Darbishire v. 
Parker, 6 East, 3; 2 Smith, 195, (Chit. j. 707); 
see Fry v. Hill, 7 Taunt. 897, (Chit. j. 992). 
Sed vide Lord Kenyon’s opinion in Hilton v. 
Shepherd, 6 East, 14, note, (Chit. j. 710). 

(n) Ante , 336. 

(o) Ante , 476 to 493. 

(p) Lawson v. Sherwood, 1 Stark. Rep. 
314, (Chit. j. 959); ante , 480, note (p); El- 
ford v. Teed, 1 Maul© & S. 28, (Chit. j. 879). 

( q ) Ante t 381 to 335. 

(r) Ante , 466 to 475. 

($) Kerby v. England, 2 Car. & P. 300, 
(Chit. j. 1303); Firth e. Thrush, 8 Bar. & 
Cres. 387; 2 Man. & Rv. 359; Dans. & L). 
151, (Chit. j. 1398); ante , 493 

(0 Shaw v. Markham, Peake’s Rep. 165, 
(Chit. j. 498); Langdon v. Hulls, 6 Esp. Rep. 
156, (Chit. j. 697); Peake's Law of Evid. 4lh 
edit. 115; Phil. Evid. 3d edit. 895. 

Shaw v. Markham, Peake's Rep. 165, (Chit, 
j. 498). Assumpsit against the defendant as 
indorser of two promissory notes drawn by 
Thomas Thomas A witness of the name of 
Osborne swore that when Thomas dishonoured 
the note he wrote three letters to the defendant 
to inform him of it, and sent one to his liyiog 
at Chester, another to his living at Yorkshire, 
and a third to the book-seller’s where be usoally 
lodged when in London. No notice had been 
given to the defendant to prodnee these letters, 
nor any copy kept. Erskme, for the defendant, 
objected to the evidence, contending that no 
notice having been given to produce these let- 
ters, the plaintiff could not give parol evidence 
of their contents. Bower, lor the plaintiff, an- 
swered, that the letters themselves were nothing 
more than a notice, and that it was an established 
rule that no notice need be given toprodneea no- 
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But it is now settled, that secondary evidence *may be given of a written 
notice of the dishonour of a bill, upon which the action is brought , without 
notice to produce such writing(ti)(l). So a copy of a letter, containing no- 
tice of the dishonour of a bill, is admissible, without notice to produce the 
original(2), and proof that duplicate notices of the dishonour of a bill were 


lice- Lord Kenyon said thin objection conld not 
begot over, and no evidence of the content! of 
the letter could be received without a notice to 
produce. Call it a notice or by any other name, 
U wai still a letter, and must be proved as any 
other written paper. 

Lnngdon v. Hulls, 6 Esp. Rep. 156, (Chit. j. 
697). Assumpsit on a bill of exchange drawn 
by the defendant in his own favour on one Pugh 
for 50'., two months after date, accepted by 
Pugh, and indorsed by the defendant to the 
plaintiff. The plaintiff having proved the ac- 
ceptance and band-writing of the defend int to 
the indorsement, then proved that the bill, when 
due, was presented for payment at Pogh*s 
house, and that it was not then paid. To prove 
the notice to the defendant as the drawer, of 
the non-payment by the acceptor, the plaintiff 
proved, by the notary’s clerk who presented the 
bill, that he had left word at the defendant's 
house that the bill had not been paid, the plain- 
tiff also proved that his attorney, by his direc- 
tions, had written a letter to the defendant, in- 
forming him of the non-payment of the bill by 
Pugh. It becoming necessary to prove this no- 
tice so given by the plaintiff's attorney by let- 
ter to the defendant, the attorney was called. 
No notice had been given to produce this letter, 
but he having stated that he had written such a 
letter, was proceeding to state the notice of the 
non-payment as mentioned in the letter, of 
which letter he had a copy, when it was object- 


ed that evidence of the contents of the letter 
could not be given, as no notice had been given 
to produce it. It was answered, that the letter 
itself was a notice, and that it had been so de- 
cided that notice to produce a notice was not 
necessary, ond the case of Jory v. Orchard, 2 
Bos. & P. 39, was cited ns in point It was 
contended by the defendant, that notice of the 
non-payment of the bill had not been given in 
due time, nnd that the letter had not been writ- 
ten until several days after the time for regular 
notice had expired, and it therefore became im- 
portant to ascertain the exact time when it was 
written. Lord Ellenborough said that notice of 
the dishonour of a bill of exchange, by letter, 
was certainly good evidence, and had been so 
decided, but that there were other circumstun- 
ce$ besides the mere fact of notice , which t inert 
necessary to give effect to it , to at to entitle the 
plaintiff to recover. Thete were the date and the 
tin\e when it wat sent , which t cat material , for 
notice of the dishonour was not sufficient unless 
given in the time required in the case of bills 
of exchange. To ascertain the date of the 
post-mark might be material, he was therefore 
of opinion that the plaintiff could not give evi- 
dence of the contents of the letter, not having 
given notice to produce it, and that upon that evi- 
dence the plaintiff could not recover. The plain- 
tiff then proved a subsequent admission by the 
defendant that he had notice, and had a verdict, 
(u) Kine v. Beaumont, 3 Brod. & B. 288; 
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(1) Ludenberger v. Beall, 6 Wheat. 104. Faubalt v. Ely, 2 Devereux’s Rep. 67. Leavitt 
r. Simes, 8 New-Hampshire Rep. 14. 

The memorandum of a deceased cashier of a bank, who frequently notified indorsers of non- 
payment of notes in the name of the acting notary of the bank, that on a certain day he sent no- 
tice by mail to an indorser, was held to be competent, nnd prima facie sufficient to charge tha 
indorser. Nichols r. Goldsmith, 7 Wend. Rep. 160. 

A protest of a bill of exchange by a curissitr (an officer of a tribunal of commerce in France, 
authorized by the commercial code of th.«t count™ to make protests.) will not be received in evi- 
dence without proof of the code. Chamoine r. Fowler, 3 Wend. Hep. 173. 

The commercial code of France being written law, must be proved by the production of a 
printed book, admitted to be conformable to the official edition of the code published by the 
government. Id. 

// teems that the same faith nnd credit would not be given to the protest of an officer unknown 
to the law merchant , that is given to the acts of a notary public , although]the acts of such officer 
are in strict conformity to the laws of the country in which ha resides, and such laws are duly 
proved; evidence beyond the production of the bill and protest would be required to show the 
authenticity of the act. Id. 

After a lapse of ten years , a written memorandum, made at the time of the transaction, re- 
specting notice of protest of a note, may be read in evidence, as a link in the chain of testimony. 
Hart r. Wilson, 2 Wend Rep. 513. And see Holiday v. Martinett, 20 John. Rep. 168. Welch 
v. Bennett, 15 Mass. R. 3S0. 

The memoranda of a deceased notary, of the demand and notice of non-payment of a pro- 
missory note, are prima facie evidence of the fact. Butler t?. Wright, 2 Wend. Rep. 369. 

^ Farmer's Bank of Maryland v. Duvall, 7 Gill & John. 78, S. P. 

In Louisiana, the act of 1821 ( 1 Moreau's Digest, 93) provides th it the notary keep a record 
of his protests, signed by himself and two witnesses; and the act of 1827 authorizes the notary's 
certificate from this record to be given as evidence of notice to the indorsers. M'Donough o. 
Thompson. 11 Curry, 566. ^ 

(2) ^ The letter of the cashier of a bank (the holder of the note sued on), addreiied to and 
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written, and that a letter was delivered to the defendant upon the dishonour 
of a bill, together with proof of notice to produce the letter so delivered, as 
containing notice of dishonour, is evidence, on default of production, that the 
defendant had notice(x); and proof of a letter from the defendant, in which 
he acknowledged the receipt of a letter from the bolder, of a named date 
(being the proper time for giving notice), but without referring to its contents, 
would afford presumptive evidence of the receipt by the party of a regular 
notice(y). If a notice to produce be given, it should specify particularly 
the intended instrument(z). Where the witness who forwarded the letter 
cannot recollect the date or time when he did so, then a notice to produce 
such letter, bearing the proper date, appears to be particularly requi- 
site^). 

If it should become necessary to prove notice to a party of the dishonour 


7 Moore, 112, (Chit. j. 1143); Roberts e. 
Bradshaw, 1 Stark. Rep. 29, (Chit. j. 933). 
Both the courtt having consulted together on 
the point . Ackland r. Pearce, 2 Campb. 601, 
(Chit. j. 824); Phil. Evid. 3d edit. 395. 

Ackland v. Pearce, 2 Campb. 601, (Chit. j. 
824). Action against drawer of a bill. The 
witness called to prove notice of the dishonour 
of the bill, said, that on the day it became due, 
be left a written notice of its having been flia- 
bononred at the defendant's house. Le Blanc, 
J. after argument, ruled, that the secondary 
evidence of the contents of this notice might be 
given without a notice to produce it, and com- 
pared it to a notice to quit. If the document 
oe in the possession of the banker of the plain- 
tiff, he is to be consid ered as the agent of the 
plaintiff, and notice to produce, served on plain- 
tiff, is sufficient, without subpoenaing the bank- 
er. Burton v. Payne, 2 Car. &. P. 620, ( Chit, 
j. 1316). 

(x) Roberts v. Bradshaw, 1 Stark. Rep. 28, 
(Chit j. 983) ; Hetherington v. Kemp, 4 Campb. 
194, (Chit j. 932). 

Roberts v. Bradshaw, 1 Stark. Rep. 28, (Ch. 
j. 933). Action on a bill of exchange by the 
indorsee against the drawer. In order to prove 
notice of the dishonour, the counsel for the 
plaintiff called a clerk of the plaintiff's, who 
stated, that on the 2d of February, the day on 
which the bill had been dishonoured, his mas- 
ter gave him two papers to compare with each 
other, one of which the witness now produced, 
and purported to be a notice of the dishonour of 
the bill in question. Topping, for the defend- 
ant, objected, that this could not be read with- 
out proof of notice to produce that which bad 
been so delivered; but Lord Ellenborough, C. 
J. was of opinion, that a letter acquainting a 
party with the dishonour of a bill was in the na- 
ture of a notice, and that it was unnecessary to 

J irove a notice to produce such a letter. Upon 
urther examination the witness stated, that 
upon the day after he had compared the two 
papers, he carried a letter from the plaintiff to 


the defendant, but did not know the contents. 
Lord Ellenborough was of opinion that this was 
not sufficient evidence. The plaiotiff then 
proved the service of a notice on the defendant, 
calling upon him to produce a letter from the 
plaintiff, giving him notice of the dishonour of 
the bill mentioned in the declaration. The At- 
torney-General contended that this was suffi- 
cient evidence to go to a jury, that the original 
had been sent, and that it lay upon the defend- 
ant to shew, by producing it, that the letter 
proved to have been delivered on the 3d of Feb- 
ruary was nothing more than an invitation to 
dinner, or something else equally unconnected 
with the dishonour of the bill in question. 
Topping, “No answer has been given to the 
objection ; a notice is of no avail to warrant the 
reading of a copy, unless the party be proved to 
have been in possession of the original; on the 
contrary, the notice itself assumes the fact of 
possession." Lord Ellenborough, C. J. “ l think, 
certainly, that there is a looseness in this evi- 
dence, and you may afterwards move the court 
upon it. Supposing, however, that the paper 
delivered had been a perfect blank, or contain- 
ed matter wholly unconnected with the dishon- 
our of the bill, you might have produced if, 
and shewn the fact to be so, since it is evident 
what letter was the object of the plaintiff's no- 
tice. This is the first time the identity of such 
a letter has been so minutely scrutinized, and 
the proof might, in many instances, be attend- 
ed with great difficulty t as where letters, after 
being written, are placed upon the table, it 
might afterwards be exceedingly difficult to iden- 
tify them with those afterwards put into tbs 
post-office." Verdict for the plaintiff. In the 
ensuing Term the court refused a rule niti for 
a new trial. 

( y ) Hetherington v. Kemp, 4 Campb. 194, 
(Chit. j. 932). 

(z) France r. Lucy, Ry. & Mood. 341; 
poet, 606, note (n). 

(a) See Langdon r. Hulls, 6 Esp. Rep 166, 
(Chit. j. 697); anfe, 656, in notes. 


notifying the indorser of the note that it was held unpaid and that he was held liable for its pay- 
ment, was found in the letter book of the bank, with this entry opposite; “ Put into the post of- 
fice at A." on the day of its maturity. The cashier was dead, and the defendant admitted that 
the entry was in his hand-writing. Held this evidence waa not sufficient to authorize the jury 
to find that payment had been demanded of the maker. Farmer's Bank of Maryland v. Duvall, 
f Gill & John. 78. } 
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CHAP. V.] 

of olAer Wtt* than that on which the action is founded, then notice to produce I. Ingene- 
the letters giving such notice must always be given and proved; for the rule p 1 
of not requiring notice to produce a notice of dishonour, only applies to the be proved, 
bills tued on(b ); and therefore it was held, that an examined copy of a let- and bow. 
ter containing notice of the dishonour of a bill of exchange which is not pro- Notice of 
duced, nor the subject-matter of the action, is not admissible without proof Dishonour, 
of notice to produce the letter sent(c). And in another case the same rule when 
was adopted (d). The plaintiff’s counsel, however, may call the defendant’s hmTpro"- 

attorney, and ask him whether he has the letter giving notice, in order to let ed. 
in secondary evidence of it, if not produced(e). 

In general, on proof of notice of the dishonour of a bill or note having Notice by 
been given, it will suffice to shew, that a letter containing information of the ^tbow 
fact, and properly directed, was in due time put in the proper post-office(/), prov 
or left at the defendant’s housed). In civil cases, the post-mark upon the 
letter seems to be evidence of the time and place when it was put into the 
post-office(A); and sometimes a reference to the poet-mark on a letter mis- 
dated will establish the real time of sending notice of the dishonour. In such 
case, although the post-mark is not necessarily to be assumed to be genuine, 
and the best evidence of its authenticity w ould be the testimony of the very 
person who impressed the mark, yet it should seem that it may be proved by 
any post-master, or any person in the habit of receiving letters by that 
post(t). Proof of having forwarded a notice or other paper, properly di- 
rected, by the post , has generally been considered in mercantile transactions 
to be sufficient proof of notice to the party to whom it was directed, and this 
on a principle of general convenience; a question has, however, frequently 
arisen as to the requisite proof of the fact of sending by the post. It must 
be proved precisely , and not left to inference , at what time and in what man- 
ner the letter was sent. Therefore, where the witness swore that it was given 
in two or three days, the plaintiff was nonsuited (j); and where the holder's 
clerk, who copied the letter containing the notice, said that the letter was put 
into the post on Tuesday morning, but he had no recollection whether it was 
done by himself or another clerk, this was held insufficient proof of notice(A:). 

In one case(/), where it became necessary to prove that a licence to trade 
bad been sent by the plaintiff to A. B., it was proved to be the invariable [ *659] 
course of the plaintiff’s office, that a clerk who copies the licence sends it off 
by the post, and writes on the copy a memorandum of his having done so; a 
copy of the licence in question was produced from the plaintiff’s letter- 
book(m), in the hand-writing of a deceased clerk, who had written a memo- 
randum, stating that the original had been sent to A. B.; and a witness, ac- 
quainted with the plaintiff’s mode of transacting business, swore that he had 
no doubt that the original had been sent according to the statement in the 


(6) Kine v. Beaumont, 8 Brod. & Bing, 288; 
7 Moore, 112, (Obit. j. 1148); Nauze r. Pal- 
mer, Mood. & M. 81. 

(c) Id. ibid,; Affialo v. Fourdrinier, Mood. 
& M. 885; S. P. 6 Bing. 306, (Chit, j 1468). 

(d) Afflalo v, Fourdrinier, Mood. & M. 835; 
6 Biog. 806, (Chit j. 1468). 

(«) Bevans v. Water*, Mood. & M. 235. 
(/) Saunderson v. Judge, 2 Hen. Bla. 509; 
Scott v, Lifford, 9 Eaat, 847; 1 Campb. 246, 
(Chit j. 747, 749); ante, 656, note (p). 

(g) Stedman v, Gooch, 1 Eap. Rep. 5, (Ch. 
). 508); Jonea r. Marsh, 4 T. R. 465, (Chit. 
J* 779). 


(A) Archangel o. Thompson, 2 Campb. 623. 
(*) Abbey r. Lill, 5 Bing. 299. 

( j ) Per Lord Ellenboroogh, in I/iwson v. 
Sherwood, 1 Stark. Rep. 814, (Chit j. 959); 
ante , 480 , note ( p). 

( k ) Hawke* r. Salter, 4 Bing. 715; 1 Moore 
& P. 750, (Chit j. 1387). 

(/) Hagedorn r. Reed, 3 Campb. 379; 1 
Mau. & S. 567, S C. And see Poole r. Dicas, 
1 Bing. N. C. 649; and Doe d. Patteshall v. 
Tnrford, SB. & Ad. 890; anU, 655, note (c), 
8. P. 

(m) See Sturge r. Buchanan, 2 Perry A 
Dar 573. 
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memorandum; this evidence was held to be sufficient. In another case re- 
lating to a bill(n), where the question was whether tbe defendant had received 
due notice of the dishonour of a bill of exchange, it was proved, that on the 
day after the bill became due, the plaintiff wrote a letter addressed to the 
defendant, stating that it had been dishonoured; and which letter was put 
down on a table, where, according to the usage of the counting-house, letters, 
for post were always deposited, and that a porter carried them from thence 
to the post-office; but the porter was not called, and there was no evidence 
as to what had become of the letter after it was put down upon the table; and 
a notice to produce the letter had been served upon the defendant; and it 
was contended for the plaintiff, that this was good primd facie evidence that 
the letter had been sent by the post; but Lord Ellenborough held, that some 
evidence ought to be given that the letter had been taken from the table in 
the counting-house and put into the post-office; if the porter had been called, 
and if he had said, that although he had no recollection of this particular let- 
ter, he invariably carried to the post-office all letters found upon the table, 
this might have been sufficient; but it was not sufficient to give such general 
evidence of the course of business in the plaintiff’s counting-house(l). In 
general all the persons through whose hands the letter containing the notice, 
and the last of whom put the same in the post-office, must be called as wit- 
nesses; and the evidence of the practice of a particular private counting- 
house, leaving the fact of putting the letter into the post-office to conjecture, 
will not suffice(o)(2 ‘. 


(n) Hetherington r. Kemp, 4 Cainpb. 193, 
(Chit. j. 939); see ante, 657, note (y); Phil, 
on Evid. 8d edit. 390. 

(o) Toosey v. Williams, Mood. & M. 120. 
Where the practice of the defendant’s count- 
ing-house was, that the clerk, after copying a 
letter into the letter-book, returned it to the de- 
fendant to seal, and that he or another clerk 
carried all letters to tbe post office, but there 


was no particular place of deposit in the office 
for such letters, and neither of the clerks had 
any recollection of the particular letter offered 
in evidence, though they swore that they uni- 
formly carried all letters given them to carry; 
held, that tbe entry in the clerk’s writing in 
the letter-book of a letter to the plaintiff could 
not be read ns proof of such letter having been 
sent to the plaintiff. Lord Tenterdeo, C. J. “ I 


(1) Although the protest of a notary public is not evidence in the case of promissory notes and 
inland bills of exchange, yet the books of a notary public proved to have been regularly kept, 
are admissible in evidence after his death, to prove a demand of payment, and notice of non- 
payment, of a promissory note. Nicholas v. Webb, 3 Wheat. 326. The register of a deceased 
notary is not evidence of demand and notice on a promissory note, where the entries were made 
by his clerk, who is still alive; though he be gone out of the jurisdiction of the court, and on dil- 
igent inquiry, cannot be found. Wilbur r. Selden, 6 Cowen, 162. 

The protest of a deceased notary and a register of protests kept by him in which the notes and 
memoranda in hia hand-writing, proved by u witness, stated that the notary had made diligent 
search and inquiries after tho maker of a note in the city of New York, (where the note was dat- 
ed), in order to demand payment of him, and that he could not be found, &c. and that notice of 
non-payment was put in the post-office: Held, that this was sufficient evidence of due diligence 
as to the demand of payment of the maker of the note, but not of notice to the indorser, as the 
note or memorandum of the notary did not state where the indorser resided nor to what place 
the notice to him was directed: But it seemt that if the notary had stated that the indorser after 
diligent search and inquiry could not be found, that would have been sufficient to entitle tbe 
plaintiff to recover ngainst the indorser. Holliday r. Martinet, 20 Johns. 168. 

The learned reader will 6nd the subject of notice of the dishonor of bills of exchange and pro- 
missory notes, ably and fully discussed in the following cases. Brent’sEr’rs v. Bank of tbe Me- 
tropolis, 1 Peters, 89. Bank of Columbia t\ Lawrence, Id. 578. Fullerton r. Bank of tbe Unit- 
ed States, Id. 604, 616. Bank of Washington r. Triplett, Id. 25. Williams t. Bank of the 
United States, 2 Peters, 96. Bank of the United States v. Corcoran, Id. 221. Bank of the United 
States n. Carneal, Id. 543. Bank of the United States v. Smith, 11 Wheat. 171. Mills r. Bank 
of the United States, Id. 431. United States r. Barker, 12 Wheat. 559. Mead v . Engs, 6 Cow- 
en, 303. 

(2) 4 As to what admissions and acts of the defendant are proper to go to the jury rs evidence 
that he nas received due notice of dishonour. See Brush r. Hayes, 1 Irish Law Rep. 327, Led* 
lie t\ Lockhart, Id 89; Brounell r. Bonnav, 21 Leg. Obs. 238; 5 Jurist, 6. 8. C. ; Tsbbetts r. 
Dowd, 28 Wend. 329. J- 
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It suffices, we have seen, to prove that a verbal notice of the dishonour 
was left on the proper day, and within reasonable hours, or even to shew 
that an attempt to leave such notice was made, but that there was no person 
at the proper place to receive the the same notice(p). 

The plaintiff, however, may prove facts to excuse his neglect to make a 
due presentment or a protest in the case of a foreign bill, or to give notice 
of the non-acceptance or nou-payment, as that the defendant *when drawer, 
bad no effects in the hands of the drawee, from the time it was drawn until it 
became due(q); and proof that the drawer made the bill payable at his own 
house, affords presumptive evidence that it was drawn for his accommoda- 
tion, and primu facie dispenses with proof of a regular notice (r). A bank- 
er’s ledger, produced by one of the clerks to prove how it was kept with 
the customer, is receivable in evidence, to shew that a customer had no 
funds in the banker’s hands; for, per Best, C. J., the inconvenience of call- 
ing all the clerks of the house who made the different entries would be seri- 
ously felt, and without the book it would be impossible to prove that the par- 
ty had no money in the house; to prove the negative, therefore, the book to 
which all the clerks usually referred was sufficient, although it might not be 
admissible to prove the affirmative^). 

So proof of a payment of par/, or a promise to pay after full notice of the 
laches of the holder, we have seen, dispenses with the necessity for proof in 
an action against the drawer of a due presentment, protest, and noiice, and 
has been considered as admitting all these facts, as well the right of the hold- 
er to suef/); and the like evidence suffices in an action against an indors- 
e^u). But it has been considered, that admitting a drawer of a bill may, 
by circumstances, impliedly waive bis right of defence founded on the laches 
of the holder, yet it must be proved that an indorser has expressly waived 
it(x). In these cases it is to be left to the jury to say whether, under the 
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have great reluctance in refuging thig evidence, 
but am bound to do it. The practice here dif- 
ferg from that in mo*t counting-house*. If the 
duty of the clerk had been to gee the letterg 
he bad copied carried to the post-office, it 
might have done; hut here there is something 
elge to be done afterwards, and that by tho 
defendant. There is not enough shown to 
to render the letter admissible.** Verdict for 
the plaintiff. 8ee Hagedorn r. Reed, 3 
Campb. 379; I M. & Sel. 567, S. C.; Heth- 
erington v. Kemp, 4 Campb. 193, (Chit. j. 
939). 

( p) Ante , 471,472. 

(q) Ante , 436, 437; and generally, 433 to 
455. 

(r) Sharp v. Bailey, 9 Bar. & Cress. 44; 4 
Mao. & Ry. 4, (Chit. j. 1416); ante , 437. 

(a) Furness v. Cope, 5 Bing. 114. 

(/) Ante , 499 to 507, where the cases estab- 
lishing and qualifying this rule are collected; 
and see Greenway v. Hindley, 4 Campb. 52, 
(Chit j. 914); Lundie «. Robertson, 7 East, 
231, (Chit. j. 724); Potter v. Rayworth, 13 
East, 417, (Chit j. 826); Stark, on Evid. part 
v. 272. An agreement between the drawer 
and firit indorser, stating the bill to be then 
overdue and dishonoured, and stipulating for 
payment by weekly instalments, admits notice 
of the dishonour; Gunson r. Metz, 1 Bar. & 


Crea. 193; 2 Dow. & Ry. 334, (Chit. j. 
1168). 

(u) Taylor r. Jones, 2 Cnmpb. 105. 

(x) Taylor v. Jones, 2 Campb. 105, (Chit 
j. 771). Action against the defendant as in- 
dorser of a promissory note, due May 5th, 
1S05. The plaintiff proved the defendant** 
indorsement, and also that in the year 1807, 
the defendant being requested to pay the note, 
he promised that he would, but prayed for 
further time. There was no evidence of the 
presentment of the note to the maker, or of any 
notice of its non-payment being given to the de- 
fendant; nor did it appear that when the de- 
fendant so promised to pay, he knew whether 
any application for payment had been made to 
the maker. Gazelee, for the defendant, con- 
tended, that the subsequent promise did not 
dispense with proof of the presentment and no- 
tice, unless made with full knowledge of the 
laches of the holder. In the caees Hitherto de- 
cided upon this subject something appeared that 
might be considered a waiver of any irregular- 
ity with regard to the bill or note, which could 
not be inferred from a mere promise to pay, 
made at a time when the party, without being 
aware of it, was discharged from his liability. 
But Bayley, J. held, that where a party to a 
bill or note, knowing it to be doe, and knowing 
that he was entitled to have it presented when 
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circumstances, the defendant bad notice at the time of his promise or ap- 
plication, that there had been no due presentment, or [that the holder had 
otherwise been guilty of negligence (y). So proof that the drawer of a bill 
knew two days after it was due that it was unpaid and in the hands of a par- 
ticular indorsee, and objected to pay it on the ground of fraud in obtaining 
it, and did not then set up any defence on the ground of laches of the holder, 
was considered as sufficient evidence to go to the jury that he had received 
regular notice of the disbonour(z). 


*11. Evidence for Defendant in general. 

With respect to the evidence on the part of the defendant , it must nec- 
essarily depend on the circumstances of each case. 

. Where a party defends an action on a bill of exchange on the ground that 
his acceptance has been forged, it is not admissible evidence that the party 
who negotiated such bill bad been guilty of other forgeries(t). But in an 
action by the indorsee of a bill against the acceptor, where the defence was 
that the bill was a. forgery, and the defendant had represented it to be so to 
certain bankers who were applied to to discount ii for a prior holder, a let- 
ter written by the bankers stating what the defendant had said, and minutely 
entering into the circumstances, was held to be properly received in evi- 
dence, preliminary to the observation which was made upon it by the hol- 
der (c). We have seen, that in an action against the defendant as acceptor 
of a bill, the indorsement on which lias been forged, and under which the 
plaintiff claims, the defendant is at liberty to prove that the indorsement was 
not made by the person entitled to make it (d). 

If the defendant would wish to establish that the stamp is insufficient, he 
should be prepared to produce and point to the particular provision of a 
printed copy of the Stamp Act on which he relies; and if the objection be, 
that a bill, purporting to have been made abroad, was made in England, and 
therefore required a stamp, it will not suffice merely to prove that the draw- 
er was in England at the time the bill bears date, but the fact must be es- 
tablished by more positive evidencef /). And where a bill or note impro- 
perly stamped is produced in evidence, the practice in general is, that if such 
bill or note has been put in and read, an objection as to the want of a pro- 


due to the acceptor or maker, and to receive 
notice of its dishonour, promises to pay it, this 
is presumptive evidence of the presentment and 
notice, and be is bound by the promise so made. 
Verdict for plaintiff. 

(x) Borradaile v. I*owe, 4 Taunt 93, (Ch. 
j. 885); anie, 647, note (g). 

(y) Hopley v. Dufresne, 15 East, 275, (Ch. 
j. 866); Holford r. Wilson, 1 Taunt. 15, (Chit 
j. 738). 

(3) Wilkins e. Jadis, 1 Mood. & Rob. 41; 
2 Bar. & Adol. 188, (Chit. j. 1537). 

(a) See ante, 260 to 262, 426 to 432. We 
have there seen that although in general a bank- 
er who pays a forged check or acceptance of his 
customer most bear the loss, yet that it is other- 
wise where the customer has been guilty of neg- 
lect. The same principle was recognized in a 


very late case, where it was held that a holder 
of bank stock might, by negligence, disable him- 
self from recovering against the Bank of Eng- 
land stock which had been transferred from his 
account under a forged power of attorney; Coles 
v. Bank of England, T. T. 1840, Q. B. 4 Jurist, 
266. 

(6) Viney v. Baras, 1 Esp. 293; Balcetti 0. 
Seram, Peake's Rep. 142; ante, 631, note(d); 
Griffita v. Payne, M. T. 1839, Q,. B. 3 Per. & 
Dav. 107. 

(e) Miera v. Bowler, 2 Jurist, 95, Q. B. 

(d) See cases, ante , 261, note( p) 

(e) See generally as to stamps 00 bills and 
notes, ante , 102 to 125. 

(/) Abraham r. Dubois, 4 Campb. 259, 
(Chit. j. 946). 
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per stamp cannot afterwards be taken. But where an instrument which is II. Evi- 
defeetive for want of a stamp requires extrinsic evidence to shew the defect, 
as in the case of a post-dated check, the instrument may be read, and the j n e g^er»l. 
ground of objection afterwards proved as part of the defendant’s case(g). 

If the defendant relies on the insufficiency or illegality of the considera - Insvffi- 
tion, he must be prepared with evidence to prove the circumstances under 
w’hich the bill was drawn or negotiated(l). in Consid- 

As between the original parties to the bill or note, the want of conside- r»t»°n or 
ration alone will be a sufficient defence(t) ; but as against a third party the 
defendant must, as we have already seen, go further, and # impeachthe plain- £ #662 ] 
tiff’s title, before the latter can even be called upon to prove the circum- 
stances under which he became the holder of the instrument j )(2). 

When, however, the defendant has proved an illegality in the concoction 
of the bill or note, or in the previous transfer of it, then the plaintiff must, Oration (k). 
in reply, prove himself a bona fide holder for value; for though a party who 
takes a bill or note bona fide , and w ithout notice of the original illegality in the 
consideration, is entitled to recover thereon, yet the onus of proving that he 
so took it lies upon him(Z). But we have seen that the plaintiff by replying, 
to a plea of gaming, that lie took the bill or note w ithout notice of the illegal- 
ity, and for a valuable consideration, does not admit the illegal making of 
the instrument so as to call upon him in the first instance to prove that he 
took it for value, and without nolioe(m). And where the defendant plead- 
ed that a promissory note on which the plaintiff declared was made by the 
defendant in December, 1833, in pursuance of an agreement thereby to se- 
cure to J. A. money lost to him at play in July 1833, it was held, that this 
plea was not supported by evidence that in July, 1833, the defendant gave 
J. A. a bill of exchange, payable six months after date, for 87/., lost at 
play, which hill J. A. indorsed to V. K., and that in December, 1833, the 
defendant substituted for this bill of exchange a promissory note for 100/., 
bearing dale September, 1833, and payable to the order of V . K. six months 
after date, being the note on which the plaintiff sued(n). And if in an ac- 
tion by the indorsee of a bill of exchange against the acceptor tlie defendant 
plead, first, that the bill was accepted for a debt from which he was dis- 
charged under the Insolvent Debtors’ Act, of w hich the plaintiff at the time 
of the indorsement had notice(o), and secondly, that the bill was accepted 
to induce the drawer not to oppose the discharge of the defendant under that 
act (/>), of w hich at the time of the indorsement the plaintiff also had notice, 

(g) Field r. Woods, 7 Ad. Fllis, 114; 2 sen the other points in this case, ante, 70, 

Nev. &. P. 117, S. C. When check must he note (;/»). 

stamped, ante, 106, II s *. (j) See ar:/c, 6 48. 

(h ) As to the consideration, see a /i/e, 69 to (A) See ante, S 1 to 97; 5 & 6 Will. 4, c 41. 

10i, and 648 to 652. (/) See W\att r. Campbell, 1 Mood. & M. 

(*) In an action by the payee against the SO, (Chit, j 1352); 5 £; 6 Will. 4, c 41. 
maker of a promissory note, on an issue who- (w) l'llmunds »> Hroves, 2 M. W. 642; 
ther consideration was given bv the plaintiff, the cn/c, 650, note {(j). 

letters of the plaintitV to a third person, shew- (n) Boulter r Coghlan, 1 Bing. N. C. 640; 

ing that he was pressed for money , are evidence 1 Scott, 5*S; 1 Hodges, 145, S. C. 

for the defendant to prove that the note was (o) Sec po.i/, Part 11. Ch. VIII. 

made for the plaintiff 's accommodation ; Homan (;>) See anlf, H5, note ( g) ; and post. Part 

v. Thompson, 6 Car. & P. 717, per Purke, B.; II. Ch VIII. 

(1) In debt on promissory note, defendant pleads generally that it was without consideration; 
on which plaintiff takes issue; the note is in itself evidence of consideration. McMahon t\ 

Crockett, l Minor's Alabama Rep. 362 

(2) See post, 824, (66). 
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II. EvU and the plaintiff in his replication deny the notice slated in each of the pleas, 
Defendant onU8 proving that the plaintiff had notice is on the defendant^), 
in general. 

reo f As between the original parties to the bill, we have seen(r), that a failure 
Considera- °f consideration may be shewn as a defence. In an action against the ac- 
tion. ceptor of a bill given for the price of a horse warranted sound, the breach of 
warranty, if the horse were returned forthwith, will afford a complete de- 
fence^). But it has been held, that if the consideration has only partially 
failed , and the exact amount to be deducted is unliquidated , the defendant 
cannot go into evidence in reduction of damages, but is driven to his cross 
action (/); and a party who has given his promissory note as the stipulated 
price of a picture, cannot give the inadequacy of the consideration in evi- 
dence with a view to reduce the damages, though he may give it in evidence 
as a circumstance indicatory of fraud, in order to defeat the contract alto- 
gether^). And we have seen, that if a note be payable on demand, parol 
f *663 1 ev ^ ence # cannot be given of an agreement to wait for payment till after the 
J death of the testator (r). 

Statement* In an action at the suit of an indorsee against the maker o( a promissory 
HoFdeT note > "here the defence was usury in its creation, it was held, that letters 
when Ey’i- from the payee to the maker, stating the consideration as between them, if 
dence for shewn to have been cotemporaneous with the making of the note, and whilst 
Defend- j n t h e h anc j s of the payee, were admissible evidence to prove the usury, 
without calling the payee himself(tc); and statements, when part of the ille- 
gal transaction itself, and made at the same time by the very parties to it, 
may perhaps be admissible in evidence against a subsequent holder as part 
of the res gesta(x). Butin a subsequent case, evidence of what a prior 


( q ) Warner t?. Haines, 6 Car. & P. 666. 

(r) Ante, 69, 70, 79. 

(si Lewis r. Cosgrave, 2 Taunt. 2, (Chit. j. 
771). The horse must be returned; Archer v. 
Bamfield, 3 Siark. Rep. 175, (Chit. j. 1162). 
(t) See the cases, ante , 76 to 79. 

(tz) Soloman r. Turner, 1 Stark. Rep. 51; 
ante , 79. 

(r) Woodbridge r Spooner, 3B. & Aid. 233; 
I Chit. Rep. 661, (Chit, j 1073). 

(w) Kent n. Lowen, 1 Campb. 177, ISO (rf), 
(Chit. j. 746): S. P. in Walsh v. Stockdale, 
coram Abhott, J. sittings at Guildhall, after T. 
T. 1 S 1 8 : Pocock r Billings, 2 Bing. 269; Ry. 
& Mood 127, (Chit. j. 1225); see Coster v. 
Merest, 7 Moore, 87. 

Kent v. Lowen, 1 Campb. 177. 180 (rf). 
Assumpsit against the defendant ns maker of a 
promissory note for 153/. 15s. dated 9th August, 
1S06, at ninety days after date, payable to 
Messrs. Coates and Co , indorsed by them to J. 
Watson, and indorsed by him to the plaintiff. 
The making of the note, and the several indorse- 
ments being proved, the Attorney-General open- 
ed, as a defence to the action, that the note had 
been given under an usurious agreement be- 
tween the defendant and Coates and Co. To 
prove this, he offered in evidence certain letters 
from Coates and Co. to the defendant, wherein 
they proposed to accommodate him with their 
acceptance at three months, upon receiving hi* 
note for the same som at ninety days, together 
with two-nnd-a-half per cent, commission. Parke 
objected to the admissibility of this evidence. 


He allowed, that in an action against the ac- 
ceptor of a bill, the drawer or indorser may be 
called to prove that there was usury in its orig- 
inal concoction, but there the evidence wasgiv- 
en upon oath, and an opportunity was afforded 
to cross-examine the witnesses. Here these let- 
ters of Coates and Co. were not upon oath, and 
might be collusively written, with a view to de- 
feat the fair claim of the plaintiff. Lord Ellen- 
borough ruled, that it was first necessary to prove 
by the post-mark, or otherwise, that the letters 
were contemporaneous with the making of the 
note, and that after that they would be evidence 
of an act done by Coates and Co. who were the 
payees of the note, nnd through whom the plain- 
tiff* made title. Whether the act was proved 
by an oral declaration, or by other evidence, bis 
lordship said made no difference. The post- 
mark being examined, did shew the letters to 
have been written just before the date of the 
note, and they were read in evidence accord- 
ingly; and Lord Ellenborongh told the jury, 
that if they believed that the note was made 
on the terms held out in the letters, they me® 1 
find for the defendant, who had a verdict ac- 
cordingly; and on a motion for a new trial, it 
was contended that the letters of the payee had 
been improperly admitted, but the court being 
of opinion that they were legal evidence to 
prove the usury as against the indorser; tbo 
verdict for the defendant was confirmed. Bat 
see posf, 664, note (c). 

( x ) See observations of Lord Tenterden and 
Parke, J. in Beauchamp t?. Parry, 1 Bar. & 
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holder bad said against the validity of a bill whilst ho was the bolder, was re- 
jected, because such holder was living , and ought to have been called as a 
witness(y); and it is now settleJ, that in general the letters of an indorser 
(and at all events those written after he has parted with the bill) are not ad- 
missible in evidence to impeach the indorsee’s title(z), he being an indorsee 
•before the bill became due; because such subsequent indorsee or holder 
does not sue as the trustee of the preceding one, nor stand on his title, but 
on that acquired by the bon'i fide taking of the bill (a). And where in an 
action by the indorsee against the maker of a note payable with interest on 
demand , the plaintiff proved that he gave value for it, and the defendant ten- 
dered evidence of declarations made by the payee when the note was in his 
possession, that he the payee gave no value for it; it was held, that this evi- 


Adol. 91, (Chit. j. 1001); see post* 664, note 
( c )• 

( y ) Per Guzelec, J. in Hedger v. Horton, 3 
Car. & P. 179, (Chit. j. 1369); nnd sec Cos- 
tar p Symons, 1 Car. & P. 148, (Chit. j. 1204); 
Burough v. White, 4 liar Cres. 325; G Dow. 
& Ry. 379, (Chit. j. 1261); and Spargo r. 
Brown, 9 Bar. N. Cron. 935; Healey r. Jacobs, 
2 Car. P 616, (Chit. j. 133 l); Beauchamp 
r. Parry, 1 Bar. & Adol 8J, (Chit. j. 1301); 
Phillips v. Cole, 2 Perry & Dav. 288. next 
note. 

Whitchouse v. lfickmnn, 2 Law J 53, Ch. 
Ca.* Nov. 24, 1823. On a motion after the 
coming in of the answer for an in junction to re- 
strain the defendant (the holder of a promissory 
note) from proceeding at law against th^ plain- 
tiff (the maker of the note', the plaintiff will 
not be allowed to read affidavits in order to 
prove circumstances of conduct, and acts of a 
third party (the original pivee of the note) 
which are necessary to found the equity of the 
plaintiff, and ns to which the defendant in his 
answer neither admitting nor denying them, 
says that he can give no information. 

(z) Cl ipsa ni v. O’Brien, 1 F.sp. Rep. 10, 
(Chit. j. 508 k 

Phillips r. Cole, 2 Perry .Sc Dav 288. As- 
sumpsit on a promissory note, indorsee against 
maker. Plea, that there was no consideration 
for the defendant’s making and indorsing the 
note, that it wan indorsed in blank and deliver- 
ed to one Williams to get discounted for the 
defendant, that Williams did not get the same 
discounted, nnd thereupon defendant requested 
him to return the note; but contrary to good 
faith Williams fraudulently, and without the 
knowledge or consent of the defendant, procur- 
ed one Alves to indorse and deliver the note to 
the plaintiff, and who received the same with- 
out giving consideration, well knowing the 
fraudulent and colorable transfer and indorse- 
ment. The defendant proposed proving the 
above facts by production ot’ two letters written 
by Alves whilst he was holder of the note, 
Alves not appearing when called on his subpai- 
na. The admission of the letters was objected 
to by plaintiff and refused by thejlearned judge 
(Littledale, J.), ami a verdict passed for the 
plaintiff. The court refused a rule for a new 
trial on the ground of improper rejection of evi- 
dence. 

Lord Denman delivered the judgment of the 
court, " It w&b argued that the letters were ad- 


missible on two grounds, first % as declarations 
made not only against the interest but in ac- 
knowledgment of the fraud of the party making 
them; and secondly , as made by one under 
whom the plaintiff being a subsequent holder 
claimed. With regard to the first of these it is 
clear that declarations of third persons alive in 
the absence of any community of interest are 
not to he received to affect the title or interest 
of other persons merely because they are 
njiin.st thf* interests of those who made them. 
The general rule of law, that the living witness 
is to be examined on oath is not subject to any 
exception so wide; nnd we are of opinion that 
the circumstance of fraud being acknowledged 
introduces no difference in principle. That ac- 
knowledgment would certainly make the evi- 
dence, if receivable, more weighty, but only 
upon the ground that it is more strongly against 
the interest of the party titan any merely pecu- 
niary consideration could make it — the ground 
of its admission would be the same in either 
case; and the same objection applies in both — 
the want of community of interest. The sec- 
ond ground, if it could have been established in 
fact, would have made the letters admissible; 
but when they were tendered no evidence had 
been offered which either directly or indirect- 
ly connected the plaintiff with Alves; he had a 
title of his own as indorsee and might have 
an indefensibly good title, though Abes had 
none at all; nothing like want of consideration, 
or the having taken the note overdue, was 
shewn: under these circumstances we hardly 
want an authority for holding that the plaintiff *s 
title is not to be 'affected by the declarations of 
Alves, who might hive been called; but Bar- 
ough « White, 4 Bar. X ('res. 325, nnd Beau- 
champ r. Parry, 1 B. iV Ad. 89 y infra, are 
among others in point. It was stated, that the 
letters themselves would have disclosed fraud 
and brought the plaintiff into privity with the 
writer; but whatever is a preliminary necessa- 
ry to the admissibility of evidence must be 
provi*d aliunde , before such evidence is admit- 
ted. The letters were therefore rightly reject- 
ed, nnd the rule for a new trial must be dia- 
charged.*' 

(a) Shaw r. Broom, 4 Dowl. &. Ry. 731, 
(Chit. j. 1220); Smith r. De Witts, Ry. & 
Moo. C. N. P. 212; 6 Dowl. & Ry. 120, 8. 
C., bat not 8. P.. (Chit. j. 1244, 1263); Phil- 
lips r. Cole, 2 Perry & Dav. 283; ante , 663 % 
note ( t ) 
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dence was inadmissible, as ihe plaintiff’ could not be identified with the pay- 
ee, and the note could not be treated as overdue at the time of the indorse- 
ment^)^). And in a recent case it was decided, that in an action by the 
indorsee against the maker ot a promissory note, the declarations of the pay- 
ee (not uttered at the lime of making the note) are not evidence to prove 
that the consideration for the note was money lost at play, unless it be pre- 
viously shewn that the indorsee is identified in interest with the payee, as by 
having taken the note after it was due, or without any consideration(c)(2). 
A fortiori statement of third persons are *inadmissible(d). And where inau 
action by the holder against the indorsees of a bill of exchange, who indorsed 
it for the accommodation of the drawer, the latter proved that he had ap- 
plied to the plaintiff’s stepfather to get the bill discounted, and that he did 
so, and gave him, the drawer, 32 1. minus the amount of the bill, although 
the diicount at 5 1. per cent, was 1/. 19s. only, it was held, that a conversa- 
tion between the drawer and the party who discounted the bill was not ad- 
missible in evidence on the part of the defendants, it not being shewn that 
such party was the plaintiff ’s agcnt(e). Hut if it be shewn that the plaintiff 
is suing lor the benefit of a third person, what that person has said will be 
admissible in evidence(/). And in an action by the indorsee of a bill against 
the acceptor, the declaration of the drawer is admissible in evidence to shew 
that the bill was obtained by fraud, if it be shewn that plaintiff was in any 
way privy to the fraud (g). However, a declaration by a holder under 


(6) Barough v. White, 4 Bar. & Cres. 323; 
6 Dowl. & Ry. 379, (Chit. j. 1261). 

(c) Beauchamp r. Parry, 1 Bar. & Adol. 89, 
(Chit. j. 1501). Per Lord jTenterden, C. J. 
“ The rule for a new trial must be made abso- 
lute. It occurred to me at the trial, that the 
declarations made by Wade were admissible in 
evidence as part of the res gesta. On further 
consideration, I think they were not evidence to 
affect Beauchamp. He does not stand on the 
title of the person who made the declarations. 
Wade is not identified with the plaintiff in point 
of interest. His declarations are no more than 
assertions, not upon oath, of a particular fact, 
which was capable of proof by testimony upon 
oath. Wade might have been called. If the 
indorsement had been mude to the plaintiff af- 
ter the note had become due, the case would 
have been different.” Bayley, J. “The in- 
dorsee of a bill or note cannot be affected by 
the declaration of the payee, unless it be shewn 
that he is identified in interest with him, as if 
he took it without consideration, or afler it was 
due. There was no such proof in this case.” 
Per Parke, J. “ The plaintiff does not claim by 
the title of the indorser of the note. He has 
a title of his own as indorsee He ought not 
therefore to be affected by the declaration of 


the indorser. If the declarations were part of 
the illegal transaction itself, as in Kentr. Low- 
en, I Campb. 177, where the evidence given 
was the declaration of one of the parlies, made 
at the time of the contract, the case might be 
different. There the evidence admitted was 
proof of the contract. The rule for a new trial 
must he made absolute.” Rule absolute. See 
Phillips v. Cole, 2 Perry & Dav. 288; ante , 
663, note (s). 

( (l ) Healy v. Jacobs, 2 Car. & P. 616, 
(Chit. j. 1334). The payee was absent when 
the statements were made. 

(e) Basset v. Dodgin, 3 Moore & S. 417; 
10 Bing. 40, S. C. 

(/) YVolstcad r. Levy, 1 Mood. & Rob. 
138, (Chit. j. 1567) ; post, 675, note (e). See 
post, 824, (67). 

(g) Peckham r. Potter, 1 Car. & P. 232. 

In a suit instituted against A. and B. to have 
hills of exchange, which have been negotiated 
from A. to B.. delivered up, on the ground that 
it was a fraud in A. to negotiate them, and that 
B. was a party to the fraud; the admissions of 
A., while the bills were in his possession, that 
he was not entitled to negotiate them, was ad- 
missible iu evidence; Lee v. Harrison, 5 Law 
J. 30, Ch. Ca. Nov. 21, 1S26. Even if evi- 


(1) In action by tho indorse? ag linst ; the m iker of a promissory note, which was sold by 
the payee at a rate of interest exceeding seven percent, per annum, evidence of the declarations 
of the payee , who is dead y that the note was an accommodation note lent to him by the maker, 
thus rendering the negotiation which gave vitality to the uote usurious , is not admissible. Kent 
t\ Walton, 7 Wend. Rep. 256. 

^ But where the note was over-due at the time it was indorsed, in an action by the iudoreee 
against the maker, the latter, to show payment, was permitted to prove the declarations of tbc 
payee, made before the indorsement. Hatch v. Dennis, 1 Fairf. 244. ^ 

(2) The admissions of the payee of a note while owner thereof, cannot be given in evidence 
in an action against the maker of a subsequent indorser Bristol c. Dunn, 12 Wend. Rep. M2. 
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whose indorsement the plaintiff claims, that after the bill was due the amount II. Evi- 
was settled between himself and the acceptor, is not evidence for the latter, 
for the bolder may be called; A). And where A. indorsed a bill to B. as a ingce^. 
security for a running account, and after the bill became due, B. indorsed it g totcmeilti 
to C., an entry or declaration by B., as to the state of the accounts, is not of prior 
evidence for A., unless at least it was cotemporary with the indorsement to Holder, 
B.(t'). But where a bill of exchange has been given by the acceptor for the 
accommodation of the drawer, and whilst it was in the hands of the latter, Defendant, 
he made a declaration that it was an accommodation bill, and that the ac- 
ceptor had received no value; and long after the bill was due, the drawer in- 
dorsed the bill to the plaintiff, all accounts between the drawer and accept- 
or being then closed, it was held, the declaration of the drawer was admis- 
sible to affect the plaintiff’s title, on the ground that what would be a good 
defence against the drawer, would be equally a good defence against the in- 
dorser in this case(J). 

Though we have seen that it is incumbent on the plaintiff* in general to Evidence 
prove a due presentment and notice of the dishonour in support of his action *£P r £ ve 
against the drawer or indorser of a bill, yet in doubtful cases it may be ne- 
cessary for the defendant to be prepared with evidence to negative the plain- 
tiff’s prim ; facie proof; and we have seen, that where the bolder of a bill 
upon its being dishonoured received part payment, and for the residue ano 
ther bill, drawn and accepted by persons not parties to the original bill , and 
such holder afterwards *sucd the indorser upon such original bill, it suffices [ *666 ] 
for him to prove the presentment and dishonour of the substituted bill, and 
it is incumbent on the defendant to prove that a loss has been sustained in 
consequence of the want of notice of non-payment of such substituted bill(&). 

In order to let in secondary evidence of any particular instrument the usual Secondary 
notice must be given to the other party to produce it, and it should specify Evidence 
the instrument intended. And a notice to produce all letters, papers, and ’ 
documents, touching or concerning the bill of exchange mentioned in the 
declaration, and debt sought to be recovered, is too general (m). Where in 
an action on a promissory note the defendant wished to give in evidence a 
composition deed executed by his mother and the plaintiff, and also by vari- 
ous of the defendant’s creditors, but not by the defendant himself, and the 
deed was in the hands of a trustee, who was willing to produce it, but the 
plaintiff’s counsel objected, it was held, that the trustee ought not to produce 
it, but that the defendant might give in evidence an extract which had been 
furnished by the trustee, and which he, the trustee, proved to be a correct 
extract (n). If the defendant rely upon the illegality of consideration (o), or 


deuce is read without any objection being taken 
at the time, its admissibility may be objected 
to in the course of the argument; id. ibid. Un- 
der what circumstances B. shall be held to 
have been privy to the fraud committed by A ; 
id. ibid. 

(h) Duckhum c. Wallis, 5 Esp. Rep. 251, 
(Chit. j. 716). 

(t) Collenridge v. Farnuluirson, 1 Stark. 
Rep. 359. 

U) Benson r. Marshal, cited in 4 Dowl. Si 
Ry. 732. 

(A:) Ante, 441, 442; Bishop r. Rowe, 3 M. 
& Sel 862, (Chit. j. 921). See 11 irk ling r. 


Hardy, 7 Taunt. 312; 1 Moore, 61, (Chit. j. 
983); 7 Taunt. 312; Bridges r. Berry, 3 
Taunt. 130, (Chit. j. 804). 

(/) See ante , 656, to 658. 

(wi) France r. Lucy, Ry. & Moo. C. N. P. 
341 ; ante , 658, note (s). See form of notice, 
post, appendix. 

As to the sufficiency of a notice to produce, 
in point of time, see Phil. Ev. 666, ed. 1938; 
Sturge v. Buchanan, 2 Perry & Dav. 573. See 
post, 824, (68). 

( n ) Cocks v. Nash, 9 Car. Si P. 154. 

(o) See per curiam in Reed v. Gamble. 5 
Nev. Si Man. 433; ante, 650, note (q). 


Digitized by 


Google 



OF Till: EVIDENCE. 


666 


[PART II. 


II. Evi- on payment(p) of the instrument declared upon, no notice to produce is ne- 

dence for cessary in order to let in such defence. 

Defendant * 

in general. ... 

Proof of ^ the defence be, that the plaintiff gave time to the acceptor, it may be 
Time giv- answered by evidence in reply that the defendant assented to the indulgence, 
en to Ac- or afterwards with full notice promised to pay, and a written paper authoris- 
ceptor,&c. * m g ^ liojjgp t0 use anv means to obtain payment will be admissible for 
this purpose, though unstamped (q). 

b* ^another Where A. drew a bill on B., and indorsed it to a bank at which he, A., 

Party to had an account, and B. accepted the bill, but not paying it it was returned 
Bill. noted to the bank, who entered it on the debit side of A.’s account, “ B.’s 
return, 100/. Gs.,” and the state of A.’s account at the tinje of the entry, 
and up to the commencement of the action against B., was against A. to the 
amount of about 400/.; and it was proved that the bank had on former oc- 
casions allowed A. to overdraw his account to the amount of 500/. or 600/., 
but there was not any agreement that they should do so; it was held, in an 
action by the bank, that these facts did not prove a plea that the bank had 
received from A. 100/. 6d. in satisfaction ol the bill(r). 


To an action on a promissory note, payable to the plaintiff or order on de- 
mand, with interest at 5/. per cent., the defendant pleaded specially to the 
effect that the plaintiff having agreed with him for the purchase oi one of 
several shares in a business in which he was engaged with others, an agree- 
[ *667 ] nient in writing was entered into between *them that the amount should be 
3,867/. 3s. 9 d., in part payment of which the plaintiff would take yearly the 
defendant’s share of the profits of the concern. The agreement, as set out 
in a plea, contained a memorandum that a note of hand had been given for 
the amount, bearing interest at 5/. percent.; and there was a clause, that 
so long as the defendant should perform the conditions of the agreement, the 
plaintiff would not call upon him, at any future period, suddenly for the bal- 
ance of the note. The note referred to in the agreement contained in the 
body a stipulation which vitiated it, (viz. that the plaintiff’s amount of profit 
should be applied yearly to the liquidation of it). The plea averred [inter 
alia) that the note sued on was substituted, with the plaintiff’s consent, for 
that mentioned in the agreement, and was subject to its conditions: and fur- 
ther, that the defendant performed his part of the agreement, yet the plain- 
tiff, notwithstanding, required him to pay the balance of the note suddenly , 
and before a reasonable time had elapsed. The plaintiff replied that the de- 
fendant, of his own wrong neglected and refused to pay the note, and that 
he did not call on him for payment suddenly and before a reasonable time 
had elapsed: it was held at nisi prius, that notwithstanding the limited nature 
of the replication, the question of reasonable time required proof of the 
whole circumstances of the case, and that the defendant might prove by pa- 
rol evidence that the plaintiff' assented to the substitution of the note sued on 
for that mentioned in the agreement s). If the defendant in pleading pay- 


Sobstituted 
Bill or 
Note. 


( p ) Shearm r. Burnard, 2 Perry & Dav. 
665 . 

(#/) Ante, 415, 416; Hill o. Johnson, 3 Car. 
& P. 466, (Chit. j. 1417); but see 3 Taunt. 
307, and 680. 

(r) Ryder r. Willett, 7 Car. & P. 608. 
When debiting in account operates as payment; 
Belcher and others assignees of Maberlv r. 


Lloyd, 10 Bing. 310; 3 Moore & S. 822,8. C. 

(s) Buy lis v. Ringer, 7 Car. & P. 691, cor. 
Tiudal, C. J. It was also held, that the plain- 
tiff was entitled to a verdict for the interest doe 
upon the note, though the jury should think 
that he was not entitled to the principal sum, 
on the ground of his having called for payment 
before a reasonable time had elapsed. 
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ment of a substituted note unnecessarily aver the giving of the original note, 
no evidence as to such original note need be adduced, and the averment 
may be altogether rejected as surplusage /). 

If the defendant be sued for floods sold, or work and labour, on account 
of which he has accepted or delivered a bill or note to the plaintiff, and 
which the plaintiff does not proceed upon at the trial, the defendant should 
give the plaintiff notice to produce the same, and prove the service of such 
notice, and the delivery of the bill to the plaintiff, which evidence will then 
compel the plaintiff to produce the same, or let the defendant into parol evi- 
dence; and if it was drawn or indorsed by the defendant, will further compel 
the plaintiff to prove that the same was duly presented to the acceptor or 
maker, and that, due notice was given to the defendant of the dishonour, so 
as to enable the plaintiff to sue for the consideration(u). 

Where the declaration in an action on a bill or note contains also the com- 
mon money counts, and the affirmative of the issue as to the bill or note lies 
upon the defendant, he will be entitled at the trial to begin, notwithstanding 
the plea of non-assumpsit to the money counts, unless the plaintiff intend to 
give distinct evidence upon the latter counts(l). Thus if in an action on a 
bill of exchange with a count upon an account stated, the defendant plead 
payment to the count on the bill, and non-assumpsit to the account stated, 
he is entitled to begin, unless the plaintiff’s counsel have some evidence to 
give upon the account stated(r). And where in an action by the indorsee 
against the acceptor the defendant pleaded that the hill was an accommoda- 
tion * bill, and that a blank acceptance had been filled up and applied in dis- 
charge of this and other bills, and the plaintiff replied that the defendant 
44 broke his promise without such cause as in that plea alleged,” it was held, 
that on these pleadings the defendant was entitled to begin tr). To where 
the only plea to an action by indorsee against acceptor was, that the bill had 
been altered after acceptance, it was held, that the defendant’s counsel had 
the right to begin, and that upon his calling for the bill the plaintiff’s counsel 
ought to produce it without notice (x). 


It has been held, that if the defendant's counsel open mere facts, but call 
no witnesses, the plaintiff’s counsel will still be entitled to the general re- 
ply(y). But in a subsequent case(r), Lord Tcntcrden, C. J. stated the 
practice to be against such right, and held, that w here the counsel for the 
defendant opens facts to the jury, and calls no witnesses to prove them, it is 
in the discretion of the judge to allow the plaintiff’s counsel to reply. And 
in a recent case, where the defendant, who had begun and had closed his 
case, and the plaintiff’s counsel had after that, in his address to the jury, 
read a letter which he caused one of the defendant's witnesses to prove, but 
neither gave it in evidence or adduced any evidence at all, the judge would 
not allow the defendant’s counsel to reply, but suggested that the plaintiff’s 
counsel having proved the letter, and read it to the jury, ought in good faith 
to put it in, so as to give the defendant’s counsel the reply (a). Where in 


(t) Sheann r. Barnard, 2 Perry & Dav. 665. 
{*) Ante, 176 to 177, 433, note (r). 

(«) Smart v. Rayner, 6 Car. & P. 721, tor. 
Parke, B- ; and tee Homan v. Thompson, id, 
717 ; and Mill# v. Oddy, id. 728. 

(to) Faith v. M'Intyre, 7 Car. & P. 44. 

, <*) Barker r. Malcom, 7 Car. & P. 101. 


(y) Rex v. Bignold, 4 Dowl. & Ry. 70. 
See Fairlie v. Denton, 8 Car. & P. 103, as to 
the right to reply on case cited in support of 
objection. 

( z ) Crerar v. Sodo, 1 Mood. & Mai. 86. 

(a) Faith r. M‘Intyre, 7 Car. & P. 44, cor. 

Parke, B. 


(1) See post, 924, (69). 
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II. Evi- an action on a bill or note the plaintiff’s counsel makes out a prima facie 
Defendant case ’ an ^ ^ ie defendant’s counsel proves the bill or note to have been found- 
in^general. e d 011 an illegal consideration, and after the plaintiff has called a witness in 
reply to disprove the illegality, a witness be called to contradict the plaintiff’s 
witness in reply, the defendant’s counsel is entitled to observe on the plain- 
tiff’s evidence in reply, and on the contradiction; and the plaintiff ’s counsel 
then has a general reply (6). 


III. Competency of Witnesses. 


III. Com- We have already considered when it is necessary to subpoena a subscrib- 
^Vhnessw. * n § witness (c). It may here be proper to examine the cases respecting the 
admissibility of witnesses in an action on a bill or note, not the whole law re- 
specting the competency of witnesses in general , but only that which more 
particularly relates to bills and notes. A reputed wife is a competent wit- 
ness for or against the supposed husband, in matters relating to bills and 
notes, if in fact they be not married(d). But it has been doubted whether 
the wife of the drawer of a bill is compellable to prove for the defendant that 
the drawer altered it after it had been accepted, and thereby rendered it 
void, as such evidence tended to criminate her husband(e). The proper 
time to object to the incompetency of a witness on the ground of interest is 
[ *669 ] on his being *called on the voir dire , and evidence cannot afterwards be ad- 
duced to shew his incompetency. Where, therefore, in an action by the in- 
dorsee against the indorser of a bill of exchange, a witness called and sworn 
on behalf of the plaintiff as James Dewdney was afterwards recognized as 
George Dewdney, the plaintiff, upon which the counsel for the defendant 
proposed to call evidence to shew that he was the real plaintiff, it was held 
that such evidence was properly rejected(/). 

Party to The general rule is, that it is no objection to the competency of a witness 
®ill °r Note that he is also a party to the same bill or note, unless he be directly interest - 
ndimMible. ln the went of the suit , and be called in support of such interest , or unless 
the verdict to obtain which his testimony is offered, would be admissible 
evidence in his favour in another suit(g)(l). 


(£) Meagoe v. Simmons, 3 Car. &. P. 75, 
(Chit. j. 1367). 

(c) Ante, 633, 634. 

(d) Hill r. Johnson, 3 Car. & P. 456, (Chit, 
j. 1417); Batthevvs r. Galindo, 6 Law J. 738, 
C. P. 6th May, 1828; 3 Car. & P 238, S. C. 

(e) Henman r. Dickinson, 5 Bing. 183; 2 
M. & P. 289, (Chit. j. 1416). Semble , that 
she was not a witness, Rex v. Cliviger, 2 T. 
R. 263; Rex r. Barbee, Chelmsford Assizes, 
overruling Rex r. All-Saints, Worcester, 1 Phil. 
Evid. 92. 

(/ ) George Dewdney r. Palmer, 4 M. &, 
W. 664; 7 Dowl. 177, S. C. Per curiam, 


“ The regular way, although in some instances 
may have been improperly departed from, was 
to make the objection on the voir dire, when 
other evidence might have been called, if ne- 
cessary, to prove the incorn petency, and then, 
if the incompetcncy were established, an op- 
portunity would be afforded to the plaintiff of 
proving his case by other evidence.” 

(g) Bent r. Baker, 3 T. R. 27; Jordoine r. 
Lashbrook, 7 T. R. 601, (Chit. j. 606); Smith 
t\ Prager, 7 T. R. 62; Jone 9 p. Brooks, 4 
Taunt. 164, (Chit. j. 868); Bayl. 5th edit. 535; 
see Stark, on Evid. part iv. 298. 


(1) In an action upon a promissory note against one of several makers, another of the mak- 
ers is a competent witness for the defendant, being released by the latter from all claim to con- 
tribution. Ames v. Washington, 3 New Hamp. Rep. 1 15. 

In an action on the guaranty of a promissory note, not negotiable, to which the defence was, 
that the maker of such note had been taken on execution for the same debt and discharged oat 
of custody; it was held, that the maker was an incompetent witness for defendant. Terrell v . 
Smith, 3 Conn. Rep. 426. 
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And now by the 3 & 4 Will. 4, c. 42, s. 26, in order to render the re- 
jection of witnesses on the ground of interest less frequent, it is enacted, 
u That if any witness shall be objected to as incompetent on the ground that 
the verdict or judgment in the action on which it shall be proposed to exam- 
ine him would be admissible in evidence for or against him, such witness 
shall Nevertheless be examined, but in that case a verdict or judgment in that 
action in favour of the party on who^e behalf he shall have been examined 
shall not be admissible in evidence for him or any one claiming under him, 
nor shall a verdict or judgment against the parly on whose behalf he shall 
have been examined be admissible in evidence against him or any one claim- 
ing under him.” And by the 27th section of the same art it is enacted, 
u That the name of every witness objected to as incompetent on the ground 
that such verdict or judgment would be admirable in evidence for or against 
him, shall at the trial be indorsed on the record or document on which the 
trial shall be bad, together with the name of the party on whose behalf he 
bad been examined, by some ofKeer of the court, at the request of either 
party, and shall be afterwards entered on the record of the judgment; and 
such indorsement or entry shall be sufficient evidence that such witness was 
examined in any subsequent proceeding in wliich the verdict or judgment 
shall be offered in evidence.” 

Independently of this statute, if the verdict will not necessarily affect bis 
own interest, he is a competent witness, and though bis testimony, by de- 
feating the present action on the bill or note, may probably deter the holder 
from proceeding in another action against the witness, yet that only affords 
matter of observation to the jury as to the credit to be given to bis testimo- 
ny (A). Therefore, though it was formerly held, that no party should be 
permitted to give testimony to invalidate an instrument he had signed(i), a 
contrary rule now prevails A:) (2). Consequently, in an action at the suit of 

(A) Id. ibid As to interest in the result of ( i ) Wnlton r. Shelloy, 1 T. R. 300. 

the action in general rendering n witness in- (A*) Bent r. Bilker, 3 T. R. 36; Jorduine r. 

competent, see ihe observation* on the propriety Lnshbrooke, 7 T. R. 601, ((’hit j. 606); Buy- 
©f the rule by Best, C. J. in Hovill r. Stephen- ley on Bills, . r »th edit. 332. 

•on, 5 Bing. 496. 


(1) Some difference exists in the different States ns to n person who has been n party to a ne- 
gotiable instrument, being permitted to testify that it was originally void. In South Carolina 
the Court recently expressed a doubt us to tho law. See Haig r. Newton, 1 Const, ( t. Rep. 
423. In New Hampshire he is held not to bo a competent witness. Houghton r. Page, 1 N. 
H. Rep. 60. So in United States Courts. U. S. Bank r. Dunn, 6 Pet. R. 57, und in Massa- 
chusetts and New York it has been decided that a party to a negotiable instrument cannot be ad- 
mitted as a witness to prove the note oiiginally void. Churchill v. Suter, 4 Mass. Rep. 156. 
Warren i\ Merry, 3 Mass. Rep. 27 Parker v. I*ovejoy, S Mnss. Rep. 565. Widgery r. 
Monroe, 1 Mass. Rep. 349. Jones t*. Coolridgo, 7 Mass. R. 199. Winter v. Snidlcr, 8 John. 
Cat. 185. Wilkie v. Roosevelt, 3 John. Cas. 206. Coleman r. Wire, 2 John. Rep. 165. 
Skildiog r. Warren, 15 John Rep. 270. Seo Powell r. Waters, 8 Cowen, 669. Murray v . 
Judah, 6 Cowen, 484. But the assignor of n check or note, if ho be discharged from his debts 
under the iosolvent act, subsequent to the transfer, is a competent witness for the holder. Id. 

In Connecticut, it is now well settled, that a parly to a negotiable instrument, who is divested 
of bis interest, is a competent witness to prove it usurious and void in its creation. Townsend v. 
Bush, l Conn. Rep. 260. But he is a good witness to prove any facts subsequent to the due ex- 
ecution of the note, which destroys the title of the holder. Baker r. Arnold, 1 Caines* Rep. 
258; Wood hull r. Holmes, 10 John Rep. 231. Warren v. Merry, 3 Mass. Rep. 37. Barker 
e. Prentiss, 6 Muss. Rep. 430. Parker r. Hanson, 7 Mass. Rep 470 Webb r. Dnnforih, I 
Bay's Rep. 301. Man v. Swann, 14 John. Rep. 270. Hulhv v. Crown, 16 Johns. Rep. 70. 
Myers r. Palmer, 19 John. Rep. 167 The indorser of n negotiable note is not a competent wit- 
ness, in an action between the indorsee and maker, to prove usury in tho transfer of the note by 
hinu Manning r. Wheatland, 10 Mass. Rep. D02. And in Pennsylvania, it has boen decided, 
that an indorser cannot in a like action he a witness, that there was no original consideration for 
the bill. 

95 
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III. Com- an indorsee against the acceptor, the drawer, or indorser, is a competent 
potency of witness for the defendant to prove # that the bill was originally void, as that it 
was ma( ^ e * n London, though dated at Hamburgh, and consequently invalid 
[ 670 J f or W ant of an English stamp(/)(l). And Lord Mans6eld admitted the 
maker of a note to prove, in an action against an indorser, that the date bad 
been altered (m); and though in an old reporter it is stated to have been de- 
cided, that a person supposed to be the drawer of a bill cannot, without a 
release, be called to prove that he did not draw(n), that decision could not 
now be supported(2). 


Equality of So if the witness has an interest inclining him as much to one of the par - 
Interest fa s ^ other , so as upon the whole to make him indifferent in point of 

substantial interest in whose favour the verdict may be given, he will be com- 
petent to give evidence for either party(o). Thus in an action on a note by 
the indorsee against the indorser, the maker is a competent witness for tbe 
plaintiff, on the ground of equal interest both ways(p). And on the same 
principle, a party employed by the plaintiff to get a bill discounted, wbo, in- 


(/) Jordaino v Lashbrook, 7 T. R. 601, 
(Chit j. 606); and Smith o. Prager, 7 T. R. 
62; Cooper v. Davis, I Esp. Ca. 463, (Chit j. 
649). 

(m) Levy r. Essex, M. T. 1775, 2 Esp. 
Rep. 70S. The plaintiff declared as an indor- 
see of a promissory note, drawn by Foster 
Charlton, payable to tbe defendant, dated tbe 
13th of Jane, 1775; the defendant insisted that 
the date of the note had been altered from the 
Sd to the 13th; and to prove it, called Foster 


Charlton. Lord Mansfield admitted him, as at 
all events he was liable to pay the note. 

(n) Anon. 12 Mod. 345, (Chit j. 212); Da- 
pays v. Shepherd, Holt, 297; Trials per Pah, 
502. In 2 Stark, on Evid. part iv. 298, itsesms 
to have been considered, that this rale is confin- 
ed only to criminal cases, but tbe law is not so. 

(o) Phil. Evid. 3d edit. 54 to 67. 

(p) Venning v. Shuttle worth, Bay ley on Bills, 
422. 


Still r. Lynch, 2 Dali. Rep. 194. See also Allen v. Hoik ms, 1 Day’s Rep. 17. Bearing r. 
Reeder, 1 H. & Munf. Rep. 175. 2 Binney, 154. 2 Desaus. Chs. Kep. 224. 

Bat this rule is confined to negotiable instruments. Pleasants t>. Pemberton, 2 Dali. 196. 1 

Yeates, 202. Baring v. Shippen, 2 Bing. 165, 168. M’Ferran v. Powers, 1 Serg. & Rawle, 
102. And they must be such as are actually negotiated ia the usual course of business. Blagg 
v. Phoenix Ins Co., Cir. Co. IT. S. Whart. Dig. 270. Baird v. Cochran, 4 Serg. & Rawle, 399; 
Hepburn v. Cassel, 6 Serg. & Rawle, 113. Bank of Montgomery r. Walker, 9 Serg & Rawle, 
286. 

The indorser is not a competent witness in Pennsylvania in a suit against the maker of a pro- 
missory note, to prove that Ine note was originally drawn for the indorser’s accommodation, and 
thereby enable the maker to set up a discharge by the holder’s giving time to the indorser. 

For, though a party to negotiable paper may be received to prove subsequent facta to dis- 
charge it, yet be is not competent to show that the instrument was not in truth what it purported 
on its face to be. Bank of Montgomery v. Walker, 9 Serg. & Rawle, 236. 

•{ A party to a negotiable instrument may testify to (acts which do not prove it to have been 
originally void; as payment, &c. Wendell v. George, 1 R. M. Chari. 51. 

For further oases as to the competency of parties to a bill or note see, astb drawer i and 
makers, Jackson v Packer, 13 Conn. 342; Griding v. Harris, 9 Port. 225; Adams v. Moore, Id. 
406; Rice r, Gove, 22 Pick. 158; as to Indorser*; Harrisburg Bank r. Forster, 8 Watts, 304; 
Everson v. Heath, % Harr. 245; Todd v. Hardy, 9 Port. 346; as to payees ; Clapp v. Hanson, 
15 Maine Rep. 345; Davidson tr. Dove, l A lab Rep. N. S. 133. ^ 

(1) The first indorser of a negotiable promissory note is a competent witness without a re- 
lease, in a suit by the holder against a subsequent indorser, to prove that the defendant indorsed 
the note merely for the accommodation of the maker, and thut the maker negotiated it ftaodu*- 
lently. Hall v. Hale. 8 Conn. Rep. 336. 

A party to a negotiable instrument shull not be permitted by his own testimony to invalidate it. 
Bank of United States v. Dunn, 6 Peters* Rep. 51. 

The maker of n promissory note, agHinst whom a judgment has been recovered, is a compe- 
tent witness at common law in a suit by the same plaintiff, the lender, against the indorser, to 
prove usury. Kecbley v. Cheer, 4 M ’Cord’s Rep 397. 

In an notion against one of several makers of a promissory note, another of the makers is » 
competent witness for the defendant, being released by the latter from all claim to contribution, 
to prove the consideration of the. note to have been an illegal contract for the sale of the office of 
deputy sheriff. Carleton r. Whitcher, 5 New Hamp. Rep. 196. 

(2) Sn post, 825, (70). 
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stead of doing so, deposits it with the defendant as a security for a debt due III. Com- 
from himself to the defendant, is a competent witness for the plaintiff in an 
action of trover for the recovery of the bill(y). So one joint maker of a 
promissory note is a witness to prove the signature of the other who has been 
separately sued (r). But if the interest of the witness on the one side be 
direct , and on the other contingent only, the former will prevail. Therefore 
in an action against one of two makers of a joint and several promissory 
note, ike other is not a competent witness to prove the illegality of the con- 
sideration; nor will it make any difference that the witness before action 
brought paid his share of the principal, if interest be also due upon the note 
at the time of such payment; inasmuch as the witness, in case of a verdict' 
against the defendant, will be liable to contribution in respect of that inter- 
est^). 

Where one partner drew a bill in the partnership firm, and gave it in pay- 
ment to a separate creditor, in discharge of his own debt, the Court of King’s 
Bench held, that in an action by such creditor against the acceptor, either 
of the partners might be called on the part of the defendant to prove that the 
partner who drew the bill had no authority to draw it in the name of the 
firm, and that the bankruptcy of the partners would not vary the question as 
to the competency of the witness; in this case the partner who drew the bill 
would have been liable to the plaintiff for the amount of his debt, if the plain- 
tiff had failed in the action; and if the plaintiff had succeeded, he would 
have been liable to the defendant, the acceptor; and with respect to the oth- 
er partner, though he would have been liable to the defendant, if the plaintiff 
recovered, he wou’d have had his remedy over against the joint partner(i). 

And though in another case the court held that a # witness who might have a t # 67l ] 
remedy by action, whether the plaintiff or defendant had a verdict, was nev- 
ertheless interested, because under the particular circumstances he would 
have a greater difficulty in the one case than in the other to enforce that rem- 
edy (u), it has been observed that this appears to be the only case which has 
been decided on such a ground, and that from the leading cases on this sub- 
ject which rest on the broad ground of interest, such a circumstance may 
now more properly be considered as having a strong influence on the witness, 
but not as forming any solid objection to his competency (x) (1), 

But, before the late act, if the verdict would necessarily benefit or affect Liability to 
the witness, as if he were liable to the costs of the action , then without a re- CoBtl * 
lease, which would annul his interest in the event, he was not a competent 
witness(y). Therefore, a person who had received a bill to get it discount- 
ed for the drawer, and delivered it to the plaintiff in payment of a debt of his 
own, was not competent to prove the fact in an action against the drawer, 
for he would have been liable to the costs if the plaintiff had succeeded(z) ; 

( q ) Fancourt v. Bull, 1 Bing. N. C. 681; I (u) Buckland e. Tankard, 5 T. R. 579, (Ch. 

Scott, 645, S. C. j 523). 

(r) York v. Blott, 5 Maule & S. 71, (Chit. (x) Phil. Evid. 3d edit. 56, 57. 

j. 957); Stra. 35. (y) Jonea v. Brooke, 4 Taunt. 464, (Chit. j. 

(#) Slen v. Phillip*. 4 Ad. & Ellis, 852; 6 868); Hardwick v. Blanchard, Gow’s Rep. 

Nev. & 5lTn. 860; 2 Har & W. 51, S. C. 113, (Chit, j 1061); Phil. Evid. 3d edit. 49, 

(0 Ridley v. Taylor, 13 East, 175, (Chit, j. 56; Hall c Cecil, 6 Bing. 181. 

812); ante, 48, note(s); and aee York r. (*) Harman r Lasbrey, Holt, C N. P. 390, 

Blott, 5 Maule & S. 71, (Chit i. 957); Phil. (Chit, j 976); Larbalestier r. Clark, 1 B. 

Evid. 8d edit 65. Adol 899. 


(1) ^ 4f the witness can neither gain nor lose by the event of the suit, and the verdict in the 
case cannot be given in evidence either for or against him, he is competent to testify. All other 
objectione go to his credibility. Wendell e. George, 1 R. M. Chari. 51. ^ 
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and in an action against the acceptor of a hill, accepted by him for the ac- 
commodation of the drawer, the latter was not, without a release, a compe- 
tent witness to prove that the holder obtained the bill on usurious considera- 
tion, because he did not stand indifferently liable to the holder and the ac- 
ceptor; for the holder could recover against him only the contents of the bill, 
but the acceptor w r ould have been entitled in a special action for not indem- 
nifying him to recover, as well the amount of the bill as the interest and costs 
of the action against himself, and therefore the drawer had a direct interest 
in defeating such action (a). So where in an action by the indorsee against 
the drawer of a bill it appeared by the plaintiff ’s case that he had received it 
from the acceptor in discharge of a debt due from him, and it was stated for 
the defendant, that the bill was accepted in discharge of part of a debt due 
from the acceptor to the drawer, and that it was indorsed and delivered to 
the acceptor in order that he might get it discounted, and that he delivered 
it to the plaintiff upon condition that if he procured cash for it he might re- 
tain out of it the amount of the debt due to him from the acceptor, but that 
he never # did got cash for the bill; it was held that the acceptor could not be 
examined to prove these facts, for although he was disinterested as to the 
amount sought to be recovered on the bill, he was interested as to the costs , 
against which he would have to indemnify the defendaut if the plaintiff ob- 
tained a verdic-t(i). This rule, however, did not apply unless the drawer 
was under an express or implied engagement to indemnify the acceptor 
against the costs of the action as well as the principal debt(c). Neither did 
it extend to the case ol a bon t fide drawing where the drawer has over- 
drawm and the drawee lias accepted under ignorance that he had previously 
been over-drawn (c) . And an indorser, who, as agent , had received money 
from the acceptor to pay the bill, was a competent witness for the acceptor 
in an action against him by a subsequent indorsee, to prove payment of the 


(j) Jones v, Brooke, 4 Taunt. 4G4, ( Chit, j.' 
868) ; Hardwick v. Blanchard, (Sow’s Rep. 113, 
(Chit j 1061); Maundrell v. Kennett, 1 Campb. 
408, (Chit. j. 755); Bottomley r. Wilson, 3 
Stark. Rep. 148, (Chit. j. 1151); Edmonds t>. 
Lowe, 8 Bar. & Crcs. 407; 2 Man. & Ry. 427; 
Dans. & LI. 88, (Chit, j 1400); Larbuleslier 
r, Clark, l Bar. & Adol. SI) J ; and see Phil. 
Evid. 3d edit. 56; Stark, on Evid. part iv. 299. 

Jones v. Brooke, 4 Taunt 464, (Ch j 86S). 
Per Mansfield, C. J. “ This action is brought 
against Brooke as acceptor of a bill of exchange; 
at the trial, the defence made was, that this bill 
was given by the drawer td the indorser on usu- 
rious consideration, the latter having taken usu- 
rious interest on discounting the bill; and that 
the bill was accepted for the accommodation of 
the drawer. An objection was taken to the 
witness, who was the wife of the drawer; nnd 
the objection was overruled, on the ground that 
it is now the practice to receive persons whoso 
names are on bills of exchange, as witnesses to 
impeach such bills. And go it is; but here the 
question is, inasmuch ns this was an action 
against the acceptor, whether she should be re- 
ceived as against the acceptor, the drawer, as 
it was contended, being interested to defeat tho 
action; the doubt was this: the drawer has an 
interest to protect the acceptor; for if tho hold- 
er succeeds ngainsl the acceptor, the acceptor 
will have a right against the drawer, to mako 
the drawer pay, not only tho money, but also 
all damages he. tho acceptor, might have sus- 


tained by being sued for it; for the drawer of an 
accommodation-bill is bound to indemnify the 
acceptor against the consequences of an accept- 
ance made for the accommodation of the draw- 
er; wc are therefore of opinion that the drawer 
cannot be a witness, nnd consequently the rule 
must be made absolute for entering a verdict for 
the plaintiff.* * And see Hardwick v. Blanch- 
ard, Cow’s Rep. 113. 

( b ) Edmonds c. Lowe, 8 Bar. & Ores 407; 
2 Man. & Ry. 427; Dan«. & IJ. 83, (Chit. j. 
1400). 

(c j Bagnall v. Andrews, 7 Bing. 217; 4 M. 
& P. 839, (Chit. j. 1514). W. drew a billon 
the defendant, to whom lie had been sending 
goods for sale, and defendant accepted the bill, 
neither party knowing the state of the account 
between them; it turned out that W. was at 
the time indebted to the defendant. W. lurking 
from his creditors at large after an act of bank- 
ruptcy, indorsed the bill upon importunity to 
plaintiff, one of his creditors, with whom he was 
on fi iendly terms, and then became a bankrupt 
Plaintiff iutving sued defendant on the bill, it 
was held, that VV. was an admissible witness in 
the cause, and the jury having found for the de- 
fendant, the court refused to disturb the verdict 
Semble , that the prior cases of Birt v. Kershaw, 
2 East, 458, (Chit. j. 652); and Shuttlewoitb 
r. Stephens, 1 Campb. 407, (Chit. j. 765), are 
overruled. Birt v. Kershaw, however, is cited 
by Patteson, J. in Reav v. Packwood, 7 Ad. & 
El. 17. 
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bill; for, otherwise, the rule would have excluded every witness who had 1U. Corn- 
paid money as agent(d). And if an accommodation acceptor released the ^j^e^ 
drawer, the latter was rendered competent(p) ; and the drawer of a bill who j. 

had become bankrupt was a good witness in an action against an acceptor, Accomm*- 
who accepted the bill for the accommodation of such drawer, on being re - dation Bill. 
leased by such acceptor, although the latter had formally released the assign- 
ees of the estate (/ ). And where the drawer or indorser of an accommo- 

dation bill, or a person who had guaranteed the payment of a bill had been 
discharged by his bankruptcy and certificate from any further liability to pay 
the amount of the bill, he was a competent witness, because he was also 
thereby relieved from liability to eosts(^). 

Since the 3 & 4 Will. 4, c. 42, the drawer of an accommodation bill is 
rendered a competent witness for the defendant, in an action by the indor- 
see against the acceptor, by an indorsement of the witness’s name on the 
postea under the twenty -seventh section of that statute; because he could 
only be made liable to the costs of the action by means of the verdict and 
judgment, which, in consequence of the witness’s name being indorsed, are 
prevented from being used against him(A). But the joint maker of a pro- 
missory note, signed by the defendant as surety only, is not a competent w it- 
ness for the defendant in an action by the payee, nor can he be rendered so 
by an indorsement on the postea; for he is liable to indemnify the defendant, 
not only against the damages and costs to be recovered by the* plaintiff, but 
also against the defendant’s own costs (?). 

•Where A. and B. dissolved partnership, and an action was brought by 
the accommodation acceptor of a bill, drawn after the dissolution, in the f tn dard 
name of the firm, and A. pleaded his subsequent bankruptcy and certificate, when a 
and a nolle prosequi was entered as to him, it was held, that A. was a corn- Witoew 
petent witness for B. to piove that the bill was drawn for A.’s accommoda- ol i, cr> 
tion alone; and that consequently B. was merely surety for A., and there- [ *673 *| 
fore discharged from liability (fc). And where two persons were sued as ac- 
ceptors of a bill, and one of them pleaded bis bankruptcy and certificate, and 
thereupon the plaintiff entered a nolle prosequi as to him, and he released 
his interest in the surplus effects, it was held, that he w f as a competent wit- 
ness for the other defendant(Z). So if instead of entering a nolle prosequi, 
the plaintiff take issue on the plea of bankruptcy and a verdict be found on 
such plea for the defendant, the latter may immediately after be examined 
as a witness for the other defendant(m)(l ). On the other hand, in an action 
brought to charge A. with others as a partner in a trading company, a per- 
son, who by other evidence than his own, appeared to be one of the partners, 


( d ) Reay r. Packwood, 7 Ad. & El. 917; 
post , G74, note ( z ). 

( e ) Hardwick v . Blanchard, Gow’sRcp. 113, 
(Chit, j 1061). Where a witness is rendered 
competent by a release it is not necessary to 
produce the release, though the interest of the 
witness appear upon the record; Lunnis v. Row, 
sitting in Banc after T. T. 1S'39, Q.B 3 Jurist, 
604, overruling Goodhnv r. Hendry, 1 Mood. 
& M. 319. 

(f) Cartwright r- Williams, 2 Stark. Rep. 
840, (Chit, j 1023). 

{g) Brend v. Bacon, 5 Taunt. 183; Ashton 


t\ Longes. Mood. Si M. 127, (Chit. j. 1871); 
per Lord Tenlerden, 6 Geo 4, c. 16, s 62. 

(h) Faith v. M‘Intyre, 7 Car. &. P. 44, cor. 
Parke, B overruling Burgess v. Cuttill, 6 Cor. 
& P. 282; 1 Mood. & Rob. 316, S. C. 

(i) Stanley r. Jobson, 2 Mood. & Roh. 103; 
and see Green r. Warhurton, ib. 105, S. P. 

(A*) Moody v. King, 2 Bar. & Cres. 569; 4 
Dowl. Sc Rv. 30, (Chit. j. 1200). 

(/) Alllalo r. Fourdrinier, 6 Bing. 306; 8 
Moore & P. 743, (Chit. j. 1460). 

(m) Bate r. Russell. Mood. & M. 332 


(l) In a sail against three joint and several obligors of a promissory note, but who sever in 
their trial, after one of them has a verdict in bis favoor he is a competent witness to testify on 
behalf of his co-defendants Row v. Richardson, 4 Miller's Louis. Rep. 651. 


Digitized by Tooele 



673 


or THE EVIDENCE. 


[PAHT II. 


III. Com- was holden to be competent to prove the liability of A. as a partner(n). If 
potency of a witness has given a note jointly with others for a sum to indemnify the de- 
itneuea. f en( j ant j n ac tj on? anc j his name has been erased from the note by the 
consent of all parties, his competency is restored, and he may be examined 
for the defendant(o). 

Drawer , In an action against the acceptor of a bill, the drawer is a competent wit- 

whencom- neS3 f or the plaintiff to prove not only his own indorsement(p), but also the 
hand-writing of the acceptor^) (1), or for the defendant to prove that the 
plaintiff discounted the bill upon an usurious consideration (r) (2), or that it 
[ # 674 ] has k een paid(*)(3). And the circumstance of the wituess *being then in 


( n ) Hall v. Carzon and others, 9 Bar. & 
Cres. 646. 

(o) Sewell v. Stubbs, 1 Car. & P. 73. 

( p ) Willsheir r. Cox, Guildhall, 25tb Muy, 
1826. Coram Abbott, C. J. thought it was 
urged by Chitty that the drawer’s evidence, was 
proving a title beneficial in the result to him- 
self; Hobson v. Rich, ante, 645, note ( g ). 

( q ) Dickenson r. Prentice, 4 Esp. Rep. 32, 
(Chit. j. 693); Barber v. Gingel, 3 Esp. Rep. 
62, (Chit j. 618). 

Dickenson r. Prentice, 4 Esp. Rep. 32, (Chit, 
j. 693). This was an action against the de- 
fendant as acceptor of a bill, the defence in- 
tended to be set up was, that the acceptance 
was a forgery; to prove defendants hand-writ- 
ing, the plaintiff called the drawer, it was ob- 
jected that having drawn the bill, the forgery of 
the acceptance could only be imputable to him, 
and that as he might be committed for a capital 
offence if the forgery was established, he had 
snch an interest os ought to disqualify him 
But Lord Kenyon said, this was matter of ob- 
servation as to his credit; but no objection to 
his admissibility. He was admitted, and the 
plaintiff had a verdict. 

So where in an action by the indorsee against 
the acceptor of a bill, it appeared that the de- 
fendant had taken the benefit of the insolvent 
debtors’ act, and had set down the drawer its a 
creditor in his schedule, it was held, that the 
drawer wns, notwithstanding this, a competent 
witness for the plaintiff in this action ; Cropley 
v. Corner, 4 Car. & P. 21, (Chit. j. 1449). 

(r) Rich v. Topping, Peake’s Rep. 224; 1 
Esp. Rep. 176, (Chit. j. 528) ; Brown v. Acker- 


man, 5 Esp. Rep. 119. 

Rich v. Topping, Peake’s Rep. 224, (Chit 
j. 528). The drawer himself had indorsed the 
bill to tbe plaintiff for an usurious consideratioa, 
he had a release from the acceptor, which Lord 
Kenyon thought was necessary. The learned 
reporter, however, in a note on tbe case, con- 
sidered that the witness stood indifferent, and 
ought to have been received even without a re- 
lease; and in Brown r. Ackerman, 5 Esp. Rep. 
119, the drawer (under precisely similar cir- 
cumstances) was admitted without a release, at 
least it is not stated that he had any. 

(#) Humphrey r. Moxon, Peake’s Rep. 52, 
(Chit. j. 481); Charrington r. Milner, Peake’s 
Rep. 6, (Chit. j. 463); Adams v . Lingard, 
Peake, 1 17, (Chit. j. 495). Sed tide Pbetbe- 
on v. Whitmore, Peake, 40, (Chit. j. 469). 

Humphrey v. Moxon, Peake’s Rep. 52, (Ch. 
j. 481). Assumpsit on a bill of exchange, in- 
dorsee against acceptor. The defendant’s coun- 
sel offered to call the drawer to prove that the 
bill was paid by him, and relied on the case of 
Gardner and Curter, determined some time 
since. Erskine objected to this witness. This 
case differs from that of Gardner and Carter, 
there tbe payee was the plaintiff; this action is 
brought by the indorsee: Lord Kenyon, “ It 
makes no difference. The courts have laid 
down a rule that a man shall not destroy his 
awn security: this man does not come to destroy 
his own security, but to shew that it has been 
satisfied.” He was therefore received, hot it 
appearing that notice had been given to him the 
day after the bill became due, of its having been 
dishonoured by the acceptor, he was again ob- 


(1) It has been held in Massachusetts, that in an action by an indorsee against the drawer, 

the indorser is not a competent witness to prove tbe hand-writing of tbe drawer withont a release, 
or its equivalent, a discharge from liability on the indorsement. Barnes v. Ball, 1 Mass. Rep. 
73. Rice v. Stearns, 3 Mass. Rep. 225. •{ Reid v. Geoghegan, 1 Miles, 204. }> 

(2) In the case of the Bank of the United States v. Dunn, 6 Peters, 51, this court decided 
that a subsequent indorser, was not competent to prove facts which would tend to discharge the 
prior indorser from the responsibility of his indorsement By tbe same rule, the drawer of the 
note is equally incompetent to prove facts which tend to discharge the indorser. Bank of the 
Metropolis v. Jones, 8 Peters* Rep. 12. 

(3) <{ In an action by the indorsee of a promissory note, against the indorser, the drawer is 
not a competent witness for the defendant, to prove that when the note was made the indorsee 
had stipulated not to hold the indorser responsible, and that the note was for the accommodation 
of the indorsee, unless there be proof aliunde that the indorsee was an original party to the note. 
Harley v. Emerick, 1 Miles, 36. 

In an action on a note by the p^yee against the surety, the principal is a competent witness; 
and his testimony is admissible to prove facts happening after its execution, to discharge the sure- 
ty. Freeman’s Bank e. Rollins, 1 Shepley, 202. ^ 


Digitized by Tooele 



or THE EVIDENCE. 


674 


fir, CIUP. v.J 


... l-rJ. 

. mTJ 


>r- 

‘.V 4 > ■* * 

< y *"* ‘ 


"Ml • • *' 



. U„m 13- 
. V r *v 
\..n : ■* 
v 

(V- i* 

, ,u' 

V 

V, - 

■ ** 

■*_„ 1 ^ 

.r'^ ^ r 
- >** 

. «< 

' t! ^ 

-* : 

, ^**** 
r 01*^^ 


*tf ’V '■ 

* v*'^ 
; l>‘ f 



»*r v 


prison under a charge of having forged the bill will not affect his competency 
to give such cvidcnce(Z). 

In an action by the indorsee against the drawer of a bill, a prior indorser is 
a competent witness for the plaintiff, to prove that he the witness indorsed 
the bill(ts) ( 1 ) , or that the defendant promised to pay the bill after it became 
due(x), and a prior indorser of a note is a competent witness for the maker 
to prove it paid(y). So, in an action by indorsee against acceptor, issue 
being joined on a plea of payment, a prior indorsee is a competent witness 
for the defendant, though lie acknowledges on the voir dire that he received 
the money from the defendant to pay the plaintiff the bill(z). And in an 
action by the second indorsee against the first indorser, the second indorser 
was held a competent witness to prove that he, on receiving notice of dis- 
honour from the plaintiff, gave notice thereof to the defendant(a). 

In an action against the drawer of a bill, in order to excuse the neglect to 
give him due notice of the dishonour, the acceptor is a competent witness to 
prove that be had not received any value tor his acceptance, for though by 
supporting the action against the drawer he may perhaps relieve himself from 
an action at the suit of the holder, yet he at the same time gives an action 


jected to on account of interest Lord Kenyon 
inclined to think this last objection a good one, 
because being liable to puy the bill himself on 
account of due notice having been given, by 
proving it paid, now he destroyed the bill, and 
would eventually discharge hirnself. His lord- 
ship, however, doubting whether the notice was 
given early enough, did not reject, but admitted 
his testimony subject to the opinion of the court, 
if the plaintiff chose to move for a new trial. 
The bill was for 73/ , and the witness proving 
payment of 30/. only, the plaintiff had a verdict 
for the balance. 

(/) Barber r. Gingell, 3 Esp. Rep. 62, (Chit, 
j. 018). 

Barber r. Gingell, 3 Esp. Rep. 62. The 
drawer wns called to prove that he had paid 
the bill. Being nt that time a prisoner on a 
charge of having forged the bill, and brought up 
by habeas corpus , he was objected to as incom- 


petent, but I^ord Kenyon overruled the objec- 
tion. See Dickenson r. Prentice, anti, 673,' 
note (q). 

(ti) Richardson p. Allan, 2 Stark. Rep. 334, 
(Chit j. 1022); Hobson v. Rich, Bart, anti, 
645, note (g-). 

( j) Stevens r. Lynch, 2 Campb. 332; 12 
East, 38, (Chit. j. 782). 

(y) Charring ton p. Milner, Peake's Rep. 6, 
(Chit j. 463); Humphrey r. Moxon, Peake's 
Rep. 42, (Chit. j. 481); supra, note (*). Char- 
rington v. Milner, Peake's Rep. 6; the note had 
been indorsed by Monk to the plaintiff, and 
the defendant was allowed by Lord Kenyon to 
call Monk to prove that he had paid the note to 
the plaintiffs. 

( z ) Rea y v. Packwood, 7 Adol. & El. 917, 
ante , 672, note ( d ). 

(a) At Guildhall, 3d March, 1S22, cor. 
Abbott, C. J. Vincent, attorney. 


(1 ) ^ Or the hand writing of the drawer, in a suit by the holder or indorsee against the draw- 
er. Reid p. Geoghegan, I Miles, 204. But in such a suit the indorser is not a competent wit- 
ness for tho defendant, to prove that the plaintiff constituted him (the indorser) his agent to re- 
ceive payment of the note from the defendant and that he did receive such payment. Elias v . 
Teill, Idem, 272. 

The payee of a note, in a suit between the assignee and the maker, ia a competent witness to 
prove upon what terms the assignment was made, if called by the maker; their interests being 
adverse. Stone v. Vance, 6 Ham. 248 V 

(2) In an action by the holder of a bill of exchange against an indorser, a subsequentlndorser 
is not a competent witness to charge the defendant, without a release from the plaintiff. Talbot 
p. Clark, 8 Pick. 61. 

In an action by an indorsee against the maker of a promissory note, the payee is a competent 
witness to prove the time of the indorsement. Spring p Lovett, 11 Pick. Rep. 417. 

An indorser not shown to have been made liable by notice of the dishonour of a note, and not 
called to prove the genuineness of the note, is a competent witness , in an action by the indorsee 
against the maker, to show that the note is not usurious. Barretto v. Snowden, 5 Wend. Rep. 
181. And per Savage, C. II. J. “ Perhaps it might be doubted whether the witness ought to be 
excluded, aven if his liability as indorser had been showo; for, by fixing the debt upon the de- 
fendant, he does not discharge himself; if he is liable, the plaintiff may prosecute him as well as 
the defendant, and prefer to take execution against him; or the maker may be insolvent; so that 
his interest would be contingent. Ib. 
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III. Com- against himself at the suit of the drawer, in which the evidence he has given 
petency of Q f t | ie wanl 0 f consideration would not avail him, but must be proved by an- 

W ltDM329« i / I \ 

other person (o). 


When Par- ^j ]e drawer will not, however, be allowed, in support of a defence to an 
Vfttnessto ac t»on at the suit of an indorsee against the acceptor, to set up a title to the 
prove Tiile bill in himself, by proving that he had delivered (he bill to the plaintiff with* 
m himself. out consideration, and as his agent only, to enable him to obtain payment, 
for his situation would be better or worse according to the event of a verdict; 
nor will a release from the defendant render him a competent witness for 
such purpose (c) (1). 


dmis- *We have already seen how far the admissions or declarations of other 
# 6 75l P art * es 10 the bill or note are admissible in evidence(c/). In general, evi- 
J dence of what a third person said when he was holder of a bill, is not admis- 
sible against the plaintiff; but it is olherwise if it appear that the plaintiff is 
merely an agent for, or a tool of, the third pariy(e). As regards the identi- 
ty of the party making the admission or declaration, it has been held, that 
where a person, on being sent by the defendant, an indorser of a bill of ex- 
change, to the plaintiff, the indorsee, to inquire as to the solvency of B., a 
prior indorser, went to the plaintiff’s residence, and on lhe*street door being 
opened, a person in a dressing gown, whom he had never seen before or 
since, asked him what his business was, the evidence of identity was not 
sufficient to let in proof of the conversation; and that whether the evidence 
of identity was sufficient or not, was a question for the judge, and not for 
the jury (/). 


When wit- 
ness com- 
pellable to 

5 ive evi- 
ence 

against his 
Interest. 


It is declared by the 46 Geo. 3, c. 37, “ that a witness cannot by law 
refuse to answer a question relevant to the matter in issue, the answering of 
which has no tendency to accuse himself, or to expose him to penalty or 


( b ) Staples r. Opines, 1 Esp. Rep. 332, 
(Chit. j. 544); Legge v. Thorp, 2 Campb. 310, 
(Chit. j. 7S3); Peake’s Evid. 4th edit. 170. 

(c) Buckland i\ Tankard, 5 T. R. 578; t 
Esp. Rep. S5, (Chit. j. 523); Bui. N. P 2SS. 
Set qnare, for if the plaintiff recovered, 
he would still he but a trustee for the witness; 
Stark, on Evid. part iv. 301, note (s). 

Buckland i\ Tankard, 5 T. R 573, (Chit. j. 
523). This was nn action by an indorsee 
against the acceptor of a bill. The bill was 
drawn by Gregson, payable to his own order, 
and indorsed by him in blank, and the defend- 
ant called Gregson to prove that he had indors- 
ed and delivered it to the plaintiff, that he 


might get it paid, and not give him any interest 
in it, and that he had no consideration for it, 
and was still entitled to it The witness had a 
release from the acceptor. Lord Kenyon 
thought him interested, and rejected him. And 
on a rule nisi for a new trial, the court held, 
that his situation would be better or worae ac- 
cording to the event of the verdict, and that 
therefore he was properly rejected. Rule dis- 
chnrged. » 

(d) Jlnte, 064, 665. 

<c) Welstead v. Lew, 2 Mood- & M 1S8» 
(Chit. j. 1567); ante, 665, note (/). 

( f ) Corfield r. Parsons, 1 Crom. & Mee. 
730. 


(1) In an action bv an indorsee against an indorser, the maker, a certificated bankrupt, under 
a commission issued since the making of the note, and released by the indorser, is a competent 
wiln»*9S to prove that ho has paid the note to the plaintiff. Warren t\ Marry, 3 Mass. Rep. 27. 
And in an action by the indorsee against the drawer, the indorser, (who was the payee) is a com- 
petent witness to prove that the indorsement was made in trust for himself without any recourse 
to himself. Barker v. Prentiss, 6 Moss. Rep. 430. 

Th^ payee of a noto who has indorsed it with a saving of his own liability-* is a competent wit- 
ness to prove an alteration in the note since its execution. Parker r. Hanson, 7 Mass. Rep. 470. 
So u drawer is a competent witness to prove that at the time of drawing the bill he communicat- 
ed certain conditions and restrictions ns to his right to draw the bill. Storer r. Logan, 9 Maw- 
Rep. 55. An indorser is a competent witness in an action by an indorsee against the maker to 
prove that the note was, after the indorsement, fraudulently put into circulation. Woodball v. 
Holmes, 10 John. Rep. 231. See also Owen v. Mann, 1 Day’s Rep. 833, n. (1). 
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forfeiture of any nature whatsoever, by reason only or on the «ole ground 
that the answering of such question may establish, or tend to establish that 
he owes a debt, or is otherwise subject to a civil suit, either at the instance 
of his Majesty Or any other person. But it has been held, that a witness 
may object to answer a question which he thinks will tend to his crimina- 
tion, tliough the answer would not lead to an immediate conclusion of 

guilt(£j. 

In an action on a bill of exchange, if a person called to prove the con- 
sideration say that the bill was accepted for value received, but refuse to say 
of what that value consisted, on the ground that it might render him liable 
to a qui tam action, he cannot be compelled to answer; but if he persist in 
refusing, it will stand upon the evidence *that there was no consideration, 
and unless the plaintiff prove that he gave value, he will fail(/i). A witness 
is not excused from answering a question on the ground that the conduct in- 
quired into would subject him to a penally (as under the Stock-jobbing Act) 
if the time limited for proceeding for such penalty is past(t). And a wit- 
ness may be asked questions tending to disgrace him, but not to subject him 
to punishment (A:) ; and if he answers in part he must state the Whole of the 
facts connected with the part so answered (/), and the objection to answer- 
ing a question must proceed from the witness himself, or from the judge, and 
not from the counael(m). 

Where in an action against the acceptor of a bill of exchange, the plain- 
tiff was nonsuited in consequence of the absence of a witness subpoenaed by 
him to prove the defendant’s hand-writing, the court granted a new trial on 
payment of costs (n). 


(g) Cate* v. Hardacre, 3 Taunt. 424, (Ch. 
j. 931); Phil, on Evid. 3d edit. 222; 1 ('hit. 
Crim. Law, 2d edit. 620; Stark, on Evid. part 
ii. 135; Lloyd v. Passingham, 16 Ves. 50. 

Cates v. Hardacre, 3 Taunt. 424, (Chit, j 
831). Thia was an action by an indorsee 
against the drawer of a bill drawn payable to 
the drawer's order, upon Strutton, and by him 
accepted, and afterwards dishonoured; it was 
stated in the declaration to have been iiidcrsed 
by the defendant to the plaintiff. The case 
was tried before Heath, J. at Westminster, at 
the sittings after H. T. 1811; the plaintiff* 
proved bis case. The defence intended to he 
set up was usury. The first witness called on 
the part of the defendant was one Taylor, nnd 
the bill having been put into his hands, he was 
asked by Shepherd, Serjeant, for the defendant, 
" whether that bill had ever been in his posses- 
sion before;" upon which. Best, Serjeant, in- 
terfered, hy asking the witness whether he had 
not been indicted for usury in this transaction, 
and upon his answering in the atiirmative. Best 
cautioned him against answering questions 
which might tend to criminate him; the witness 
said, that he thought his answer to the question 
proposed would have a tendency to convict him 
of the offence of usury; the learned judge told 
him that if he thought so, he was not bound to 
answer the question; the witness availed him- 
self of this direction, and the counsel for the de- 
fendant being thns prevented from pursuing his 
inquiry, a verdict passed for the plaintiff*. Shep- 
herd, 8eneant, moved for a new trial, contend- 
ing that the judge's direction was wrong; that 

96 


it was not sufficient that a witness thought that 
his answers would tend to criminate him; but 
that it ought clearly to appear that they would 
have that effect. Mnnsfield, C. J. “ Your ques- 
tions go to connect the witness with the bill, and 
they may be links in a chain." Rule refused. 

(h) Dandridge r Cordon, 3 Car. & P. 11, 
( Chit. j. 1351). Assumpsit on a bill of ex- 
change On the part of the plaintiff* a stock- 
broker was called to prove the discounting of 
the bill, ile was asked by Gurney, for the de- 
fendant, whether the bill was accepted for a 
valuable consideration? He answered that it 
was accepted for value received, but declined 
saving what the consideration was, as he might 
make himseif liable to a </wt turn actiotr. 

Gurney Submitted that the witness hnving an- 
swered in part was bound to continue bis evi- 
dence, (i.ifra, note (/),) and having said that 
the hill was accepted for value received, be wn* 
bound to explain of what that value consisted. 

Lord Tenterden, C. J. “ I cannot make him 
answer if he does not think proper. The effect 
of it will he, that if he does not state what the 
consideration was, it will stand aa if there was 
no consideration at all." 

(i) Roberts r. Aliatt, Mood. & M. 192. 

( k ) Cundell r. Pratt, Mood. & M. 108. 

(/) East r. Chapman, Mood. & M. 47; 3 
Car. & P. 570, S C. 

(m) Thomas r. Newton, Mood. & M. 4$, in 
notes; and 2 Car. Si P. G06, (Chit j. 1334). 

(n) Shillito v. Theed, 4 M. & P. 575; 8 C. 

6 Bing. 753; S Law J. 298, C. P.,T T. 1880. 
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The amount of the Damages which the plaintiff is entitled to recover ne- 
cessarily depends on the liability of the parties to the instrument, the nature 
of which liability has already been considered in that part of the work which 
treats of the drawing, acceptance, transfer, and dishonour of bills(a), and 
from whence it may be collected that, in general, the sum for which the bill is \ 

payable may he recovered, and in certain cases interest, and such expences 
as, may have been occasioned by the dishonour of it. 


L The I. The Principal Monet. 

Principal 

Money., With respect to the principal money , or that sum which is payable on the 
R^huo ^ ace or note, many instances occur in which, although the plain- 

recoUrfuil tiff may not have given full value for the bill, &c. he may, nevertheless, re- 
Amount, cover the whole sum, holding the overplus beyond his own demand as trus- 
tee for some other party to the bill, &c. entitled to receive such overplus. 
Thus if a bill be drawn in the regular course of business, as for money really 
due from the drawee to the drawer, in such case, in order to avoid several 
actions, an indorsee, though he hath not given the full value of the bill, may 
recover the whole sura payable, and be the holder of the overplus as a trus- 
tee for the indorser (6) ; and if the holder receive part-payment of the first ia- 
dorser, he may, nevertheless, recover the whole against the drawer and ac- 
ceptor, though if the acceptor pay a part, then only the residue can be re- 
covered against the drawer (c). This rule, permitting the bolder of a bill, 
& c. to recover more than is due to himself, only applies where there is some 

(a) See ante. Parti. Qh. V. to X. 668, (Chit- j. 578); Johnson e. Kennion, 2 

(5) Wiffen v. Roberts, 1 Esp. Rep. 261, Wile. 262, (Chit. j. 871); and see the ««• 
(Chit. j. 586); Jones v. Hibbert, 2 Stark. Rep. rule in proof in bankruptcy, Ex parte De Tm- 
804, (Chit. j. 1009). let, 1 Rose, 10. 

(c) Walwyn v. St, Quintin, 1 Boo. & Pul. 
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CHAP. VI.] IN AN ACTION ON A BILL, &C. 

other person entitled to receive from the defendant the "overplus of what is 
due to the plaintiff, and if there be no such person, the plaintiff will be per- 
mitted only to recover what is due to hirnself(d). But in case of bankrupt- 
cy, though the holder may prove the whole amount under a commission 
against a remote party, and receive a dividend until his debt is satisfied, he 
cannot prove for more than the sum actually due on the balance of account 
against his immediate indorser(e). 

If there is a variance between the sum stated in words in the body of a 
hill or note, and the sum specified in figures in the margin, the former is to 
be taken as the sum for which the bill or note was drawn; and being an am- 
biguity apparent on the face of the instrument is incapable of explanation by 
parol; therefore, where a bill of exchange was expressed in figures to be 
drawn for 245/., in words for 200/., value received, with a stamp applicable 
to the higher amount, it was held, that evidence to shew that the words “ and 
forty-five” bad been omitted by mistake, was not admissible, and that the 
sum of 200/. only could be recovered(/). 

We have, in the preceding chapter, seen that a partial failure of conside- 
ration, where the amount to be deducted is unliquidated, cannot be given in 
evidence to reduce the damages, though the total failure is an answer to 
the action (g). A party to whom a bill or note is delivered to get discount- 
ed, but who pays it away in discharge of a debt of his own, is liable to the 
party by whom the bill or note was delivered to the same amount as if he had 
discounted it (A). 

When a bill or note is payable by instalments, and it contains a clause, 
that on failure of payment of any one instalment the whole shall become due, 
the holder is entitled to recover the whole amount of the sum for which it 
was given; but where the instrument does not contain such a clause, it is 
doubtful on the authorities whether the holder can legally take a verdict for 
more than the instalment due. According to the case of Beckwith a. 
Nott(i), and several other cases cited by Lord Loughborough, in giving the 
opinion of the court in the case of Rudder v. Price (i), the plaintiff is enti- 
tled to the whole sum for which the note was given; but according to other 
cases, and particularly that of Ashford r. Hand(/), the plaintiff is only enti- 
tled to the instalment due at the time of commencing the action(l). When 
at the time of the trial nearly all the instalments are due, the jury will fre- 

(d) Pierson s. Dunlop, Cowp. 571, (Chit. j. (g) Ante , 662; and see ante , 76 to 76. 

892); Steel v . Brad field, 4 Taunt. 227, (Chit. ( h ) Ougton v. West, 2 Stark. 821; see an- 

y 855); Jones v. Hibbert, 2 Stark. Rep. 304, U, 72. 

(Chit. j. 1009). (i) Beckwith r. Nott, Cro. Jac. 505; Jenk. 

(«) Ex parte Bloxham, 6 Ves. 449, 606, (Ch. 333, S. C. 
j. 626, 648, 685); ace. 5 Ves. 448; Cullen, ( k ) Rudder v. Price, I Hen. Bla. 551, (Ch. 

97, n. 85; Ex parte Leers, 6 Ves. 644, (Chit. j. 476.) 

j. 646); contra, pott. (1) Ashford t?. Hand, Andr. 370, (Chit, i, 

(/) Saunderson v. Piper, 5 Bing. N. C. 425; 288); Robinson v. Bland, 2 Burr. 1085, (Ch. 
see ante , 149, 150, 159, 160. j. 865). 


(1) It has been held io MattachuteUt , that the instalments only which are dne at the com- 
mencement of the action can be recovered. Tucker v. Randall, 2 Mass. Rep. 283. And upon 
a note payable in a certain number of years with interest, in the mean time, annually, judgment 
can be recovered upon default of payment of the interest, for the interest only. Hostings v. Wis- 
wall, 8 Mass. Rep. 455. Greenleaf v. Kellogg, 3 Moss. Rep. 568. Cooley c. Rose, 8 Mass. 
Rep. 221. And the interest so recoverable is simple interest only upon the principal sum, al- 
though several years interest be in arrear. Hastings v. Wiswell, 8 Mass. Rep. 455. 

And interest is payable only according to the law of the place where the note is drawn and is 
to be paid, though sued elsewhere. Foden v. 8harp, 4 John. Rep. 183. Slocum r. Poroery, 6 
Crancn, 221. 
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678 a or tiii:: sum recoverable [part ii. 

1. Tfca queully, for the sako of avoiding another action, give the whole sum in dam- 
Principal a g es . If the plaintiff lake a verdict for more than he is entitled to recover, 
oney ' the court will either make him correct the verdict, and pay the costs occa- 
sioned by his misconduct, or grant a new trial(m). 

Where a promissory note purports to he payable on demand , but is in truth 
given to secure the repayment of money by instalments, the payee having 
[ *679 ] already brought an action o:i the note, and taken a cognovit # ior the instal- 
ments then due, cannot maintain a second action on the note for default in 
payment of the subsequent instalments(n). 


II. Inter- II INTEREST. 

est (o). 

When re- With respect to the recovery of interest, the general rule is, that the law 

coverable. does n oi imply a contract on the part of the debtor to pay interest on the 
sum he owed, nor, before the S & 4 Will. 4, c. 42, was the same recover- 
able, although the payment of the principal debt might have frequently been 
demanded(p). But by the 28th section of that statute it is enacted, “that 
upon all debjs or sums certain, payable at a certain time or otherwise, the 
jury, on the trial of any issue, or on any inquisition of damages, may, if they 
shall think fit, allow interest to the creditor at a rate not exceeding the cur- 
rent rate of interest, from the time when such debts or sums certain were 
payable, if such debts or sums be payable by virtue of some written instru- 
ment at a certain time, or if payable otherwise, then from the time when de- 
mand of payment shall have been made in writing, so as such demand shall 
give notice to the debtor that interest will be claimed from the date of such 
demand until the term of payment; provided that interest shall be payable 
in all cases in which it is now payable by law.” And in the case of a bill 
or note, independently of this act, interest is usually recoverable front the 
time it becomes due(l); and a bill or note payable on a day certain carries 
interest from that day, unless the non-payment at the appointed time was oc- 
casioned by the negligence of the holder(< 7 ) ; and in trover for a bill, the jury 
may, if they think fit, include the amount of interest in the damages, and this 
although there was no mention of interest in the declaration, and no special 
damage laid(r). But country bankers’ notes payable on demand do not in 
general carry interest(s). When interest is made payable by the bill, &c. 
itself, there is no doubt of its being recoverable as a debt, in other cases it is 


(m) Bacon v. Searles, 1 Hen. Bla. 88, (Cb. 
j 449); Pierson t’. Dunlop, Cowp 671, (Ch. 
j. 392); acc. Johnson v. Kennion, 2 Wils. 262, 
(Chit. j. 371 ), semb. contra. 

(n) Siddall v. Rawcliffe, 1 Mood. &. Rob. 
263; 1 C. & M. 487, S. C. 

(o) As to the recovery of interest in general, 
sec Chitty’s Ex. Dig. tit. “ Interest;*’ Tide!, 
9th edit. 871 to 875; Arnott v. Redfem, 3 
Bing. 353; 2 Car. & P. 88, S C.; Fruhling r. 
Schroeder, 2 Scott, 143; 2 Bing. N. C. 77, 3. 
C- How far payment of interest evidence of 
principal due, Manley v. Peel, 6 Esp. Rep. 121 ; 
Ante, 424, note (a ). 

( p ) Havilland v. Bowerbank, 1 Campb. 50; 


De Bernales v. Fuller, 2 Campb. 426; Walker 
r. Constable, 1 Bos. & Pal. 307; Chitty, jan. 
on Contracts, 195. 

( q ) Laing v. Stone, 2 Man. & Ry. 561, 
(Chit. j. 1404); Lilhgow v. Lyon, Coop. Ch 
Ca. 29. Diligence to obtain payment seems in 
all cases necessary, when interest is not ex* 
pressly reserved; Bann v. Dalzell, Mood. & 
M. 228; 8 Car. & P. 876, S. C. 

(r) Paine r. Pritchard, 2 Car. & P. 558. 
(Chit. j. 1325). And see the 29th section of 
3 &. 4 Will. 4, c. 42, which empowers juries 
to give damages in the nature of interest in 
actions of troier , $c. 

(s) Parker v, Hutchinson, 3 Ves. 183. 


(1) Where a note was in these words, «• Dae T. N. on demand , 300 dollars,” fee. Held, 
that interest would commence from thetimeof demand onlv. Cannon v Boggs, 1 M’Cord, 370; 
yanghan r, Goode, 1 Minor’s Alabama Rep. 417. 
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CHAP. VI.] IN AN ACTION ON A BILL, &C. 

recovered only as damage* for breach of contractor ; and in such other cases 
the jury are not bound to give it: if they should be of opinion that the delay 
of payment has been occasioned by the default of the holder, they may re- 
fuse; but otherwise they are bound to find a verdict for interest (w); and in 
one case the jury refused to give it where a promissory note had been over- 
due thirty years, and the court, on motion, would not increase the verdict by 
giving it(jr). In case of bankruptcy, ^although there be a surplus, bills do 
not carry interest unless the previous dealings between the parties afford ev- 
idence of a contract to pay inierest(y). In some cases interest is not allow- 
ed after a tender; and where the maker of a promissory note paid money 
into the hands of an agent to retire it, and the agent tendered the money to 
the holder on condition of having it delivered up, and the note being mislaid, 
that condition was not complied with, and the agent afterwards became bank- 
rupt with the money in his hands; it was held, that though the maker was 
still responsible for the amount of the note, he was relieved from payment of 
interest(z). The acceptor of a bill and the maker of a note are liable to 
pay interest; so are the drawer and indorsers(a), without protest(6); nnd 
when goods are sold, to be paid for by a bill of exchange, and the purchaser 
neglects to give the bill, the vendor is entitled to interest as damages from 
the time when the bill, if given, would have become due(c); and the interest 
may in that case be recovered under the common count for goods sold(d); 
and this doctrine applies to any case where there is a contract to pay by a 
bill (e) . To entitle a party to interest on a bill or note he should declare on 
it, and produce the bill or note itself (/)'l). 

But interest is not recoverable on a debt for goods sold, even on limited 
credit(^), or on a balance struck on an account for goods sold(A), or for 


(<) Cameron v . &mith, 2 Bar. & Aid. 305, 
(Chit. j. 1047); 5 Taunt. 626; In re Burgees, 
2 Moore, 745; 8 Taunt. 660. (Chit. j. 1042). 
8o in equity. Ex pnrte William*, 1 Rose, 399; 
Ex parte Cocks, id. 817; Lowndes r. Collens, 
17 Ves. 27; Lithgow r. Lyon, 1 Coop Ch Ca. 
29. W'hen interest recoverable on note paya- 
ble on demand with interest, though plaintiff 
precluded from recovering principal by reason 
of special agreement, Baylis v Ringer, 7 Car. 
& P 691; ante , 667, note (s). 

(tt) Per Bnyley, J. in Cameron r. Smith, 2 
Bar. & Aid. 308, (Chit. j. 1047). 

(jf) Da Belloix r. Lord Waterpark, 1 Dow. 
& Ry. 16, (Chit. j. 1128); Bann v. Dalzell, 
Mood. & M. 228; 8 Car. & P. 376, S. C ; 
Arnott r. Redfern, 3 Bing. 353, 359; 2 Cnr. & 
P. 88, S. C. ; Calton v. Bragg, 15 East, 223; 
Higgins r. Sarjent, 2 Bar. & Cres. 348; 3 Dow. 
& Rv. 616, S. C. ; Page v. Newman, 9 Bar. & 
Cres. 378; 4 Man. & Ry. 305, (Chit. j. 1428); 
aod see assigned reasons 9 Bar. & Cres 380; 
8 Bing 360. 

( y ) Ex parte Williams, 1 Rose, 399; and 
Ex parte Cocks, id. 317; Lowndes v. Collens, 
17 Ves. 27; Lithgow r. Lyon, 1 Coop. Ch. C«. 
29. Interest accruing before the act of bank- 
ruptcy cannot be added to the principal sum 
due on a bill so as to make a good petitioning 
creditor’s debt, unless it be expressly made 


payot’ecn the face of the bill; Ex parte Green- 
way, Buck, 412, (Chit. j. 647) ; In re Burgess, 
8 Taunt. G60; 2 Moore, 745, (Chit. j. 1042); 
Cnmeron v Smith, 2 B. & Aid. 305, (Chit. j. 
1047); but may be proved , 6 Geo. 4, c. 16, s. 
57. See post , Ch. VIII. s iii. Bankruptcy. 

(r) Dent v. Dunn, 2 Campb. 296, (Chit. j. 
877.) 

(a) Cameron r. Smith, 2 B. & Aid. 305, 
(Chit. j. 1047); 5 Taunt. 240. 

( b ) Windla t\ Andrews, 2 B. & Aid. 696, 
(Chit. j. 1062); a/i/e, 466, note ( 2 ). 

(r) Middleton v. Gill, 4 Taunt. 298, 299; 
Lowndes r. Collens, 17 Ves. 27; Porter v. 
Palsgrave, 2 Campb. 472, (Chit. j. 806) ; Boyce 
r. Waiburton, 2 Campb. 480, 482, n. (Chit. j. 
807). 

(d) Marshall v . Poole, 13 East, 98; but see 
Slack p. Lowell, 3 Taunt. 157, (Chit. j. 805). 

(e) Fnrlonge r. Rucker, 4 Taunt. 250. 

( f ) Fryer r. Brown, Ry. & Moo. 145, (Ch. 
j. 1227). 

(g) Gordon r. Swan, 12 East. 419; 2 Campb. 
429, S. C.; 13 East, 99; 15 East, 225; but 
see Mouutford r. Willes, 2 Bos. & Pul. 387; 
Blnnev t\ Hendrick, 3 Wils 205; 2 Bla. Rep. 
761, £. C. ; Trelawny t\ Thomas, 1 Hen. Bla. 
305; De Haviland v. Bowerbenk, 1 Campb. 
51. 


(1) It is error to calculate interest on the amount of a bill from maturity, together with the 
damages up to the time of the rendition of the judgment. Interest can only run on the amount 
for which tr.e bill was drawn. Rowland c. Hoover, 2 How. Rep. 769. } 


Digitized by 


Google 


679 

II. Inter- 
est 

When Re- 
coverable. 

[ *680 ] 


When not 
recovera- 
ble. 



680 


OP THE SUM RECOVERABLE 


[PART II. 


II. Inter- 
est. 

When not 
recovera- 
ble. 

L *681 ] 


work and labour(t), or for money had and received, though fraudulently^); 
or lent(J), unless there was a course of dealing allowing it(m), or unless it 
can be proved that the defendant made use of the money, and did not mere- 
ly withhold it, or unless payment shall have been demanded according to the 
3 & 4 Will. 4, c. 42, s. 28(n); nor is it claimable on money paid for de- 
fendant^), nor on a sum insured(p), nor *in an action on a judgment(g), 
English or foreign, or Scotch decree(r), unless due diligence to obtain pay- 
ment has been used(s). And it has been held, that bail in error are not li- 
able for interest due on a promissory note(f). The circumstance of money 
having been covenanted to be paid on a day or days certain, does not imply 
that interest shall be paid in case regular payment be not made(ti). But in- 
terest is recoverable in debt on an award upon a sum awarded to be paid on 
a day certain, from the time of a subsequent demand (*). 

In all cases interest is allowed if there be an express contract for the pay- 
ment of it. And an agreement between the parties that it should be paid 
may be inferred from the course of dealing between them; as if it has fre- 
quently been charged and paid without objection in former and similar ac- 
counts (y). The invariable custom or usage of any particular trade to charge 
interest may also establish a contract to that effect(z). And even compound 
interest is allowed if consistent with the course of dealing between the par- 
ties(o) ( I ). But it seems that a debtor is not bound or affected by the cus- 
tom of his banker to charge interest upon interest by making rests in their 
accounts, unless it be proved he was aware of such their practice(4)(2). 
Generally speaking, interest is treated as an accessory to the principal debt, 
and where the right to the principal is barred, the accessory falls with it; 


(i) Trelawny v. Thomas, 1 Hen. 61a. 305; 
Blaoey v. Hendrick, 3 Wits. 205; 2 Bla. Rep. 
761, S. C. ; De Haviland v. Bowerbank, 1 
Campb. 51. In some cases damages in tbs 
nature of interest is recoverable for work and 
labour, 9 Price, 134. 

<*) Depeke v. Mann and another, 3 Car. & 
P. 112. 

(/) Calton v. Bragg, 16 East, 223. 

(m) Id. ibid.; Ex parte Williams, 1 Rose, 
899; Denton r. Rodie, 3 Campb. 496, (Chit, 
j. 902); Gwyn v. Godby, 4 Taunt. 846. In- 
terest is not in general recoverable against an 
auctioneer on deposit; Lee r. Munn, 8 Taunt 
45; 1 Moore, 485, S. C.; although be has 
made interest; Harrington v. Hoggurt, 10 Bar. 
& Cres. 677. 

(n) Thompson v. Morgan, 8 Campb. 102, 
(Chit. j. 847); Walker v. Constable, l Bos. & 
Pol. 806; De Haviland v. Bowerbank, 1 Campb. 
60; Crockford v. Winter, id. 129; De Bernal es 
v. Fuller, 2 Campb. 426; Lee v. Munn, 8 
Taunt. 45; 1 Moore, 485, 8. C. ; and see Har- 
rington v. Hoggart, 10 Bar. & Cres. 577, tupra , 
note (m). 

(o) Carr c. Edwards, 8 Stark. Rep. 132. 

(p) Kingston r. M*Intosb, 1 Campb. 618; 
8 Dow. & Ry. 613. 


(9) Hilbouse and others v. Davis, 1 Mauls 
& S. 173; and see other cases in Chit. jua. 00 
Contracts, 196 to 197. 

(r) Arnott v. Redfern, 8 Bing. 858; 2 Car. 
& P. 88 S. C. 

(#) Bann v. Dalzell, Mood. & M. 228; 8 
Car. & p. 876, 8. C. 

(0 Anon. 6 Price, 838. 

(v) Foster v. Weston, 6 Bing. 714; Paget 
Newman, 9 Bar. & Crest. 878; 4 Man. & Rj* 
306, (Chit. j. 1428); Gordon r. Swan, 12 
East, 419; 2Campb. 429, 8. C.; 13 East, 99; 
but see Lowndes v. Collena, 17 Ves, 27; 5 
Ves. SOI ; 8 Ves. 133. Since the 3 t 4 Will. 
4, c. 42, s. 29, the jury might sllow interest 

(x) Johnson v. Durant, 4 Car. & P. 827; 
and aee 3 & 4 Will. 4, c. 42, s. 28, ante, 679. 

(y) 15 East, 223; 3 Campb. 467 ; 4 Taunt. 
346 ; 4 Car. & P. 124; Chit jun. 00 Con- 
tracts, 197. 

(x) Id. ibid ; and see Ikin v. Bradley, 2 
Moore, 206; 6 Price, 636, (Chit j. 1025). 

(а) 2 Campb. 486; 2 Aosta*. 495: Brace v. 
Hunter, 3 Campb. 467; 6 B. & AM. Hi 
Chit. jun. on Contracts, 197. 

(б) 1 Stark. Rep. 487; Eaton v. Bell, 5 B. 
& Aid. 40, (Chitj. 1115). 


( 1 ) The law does not allow interest upon interest, even where a promissory note is mads par- 
able with interest annually. Doe e. Warren, 7 Greenleaf *s Rep. 48. Hyde r. Brown, 5 Mil- 
ler’s Louisiana Rep. 33. 

(2) A bank which by law is limited to atx per cent, interest on all discounts, is entitled to re- 
cover at the rate of seven per cent per annum from the time that the debt becomes due. U. & 
Bsnk * Chapin, 9 Wend. Rep. 471. 
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CHAP* VI.] IN AN ACTION UN A BILL, &C. 

though perhaps in the case of an express contract to pay interest independ- 
ently oi the principal, it may be otherwise(c). 

In some cases it is said that interest is payable from the date of the note, 
as where it appears on the face of it to have been given for money lent(d) ; 
or is payable with interest(e .) As against the acceptor of a bill, and the 
maker of a note, payable at a certain time after date or sight, interest is re- 
coverable from the day on which the bill or note became due, without 
proof of any demand(/), or if payable on demand, without being expressed 
tor payment of interest, from the time of the demand (g). And in a recent 
case it was held, that on a promissory note payable on demand, where there 
is no allegation or proof of any agreement for # interest, the plaintiff is only 
entitled to interest from the day of issuing the writ of summons(A). But 
where the maker of a promissory note promised for himself and bis execu- 
tors to pay A. B. (or her executors), one year after his (the maker’s) death, 
300 L with legal interest , it was held, that the interest began to run from the 
date of the note(t'). The drawer or indorser of a bill, or indorser of a note, 
is only liable to pay interest from the time he receives notice of the dishon- 
our^) : and in the case of an inland bill, it is not necessary it should be 
protested (/). If at the time a bill fall due there be no person legally au- 
thorised to receive it, as if the holder be dead intestate, and administration 
be not taken out, even the acceptor shall be charged with interest only from 
the time the administrator demands payment of the principal(m). 

Under particulars of demand , stating that the action was brought to re- 
cover the amount of a note of band, it was holden, that interest on it is re - 


(c) 8c® per Tindal, C. J in Hollis v. Pal- 
mer, 2 Bing. N. C. 713, 716, 717; 8 Scott, 
266, 266, S. C. ; ante, 617, note ( m ). And 
see Bay 1 is v. Ringer, 7 Car. & P. 691 ; anti , 
667, note (#). 

(< i ) Colten v. Horaemanden, Prac. Reg 367. 

( e ) Kennerley v. Nath, 1 Stark. Rep. 462, 
(Chit. j. 977); Doman v. Dibden, Ryan. & 
Moo. 381, (Chit. j. 1293). A note promising 
to pay “ 1500/. on demand with lawful inter- 
est” carries interest from the dste; Weston r. 
Tomlinson aud others, Guildhall, 28d Decem- 
ber 1826, per Abbott, C. J. and see Roffey r. 
Greenwell, 2 Perry & Dav. 366; poti, 692, 
note (»). 

(/) 8 Ves. 134; 6 Ves. 803; Lithgow v. 
Lyon, 1 Coop. Ch. Ca. 22; Lowndes r. Col- 
lens, 17 Ves. 27; *ed quart. 

(g) Upton v. Lord Ferrers, 6 Ves. 801; 
Weston r. Tomlinson and others, iupra , note 
(e); Farquhar r. Morris, 7 T. R. 124; BJaney 
v. Hendrick, 2 Bla. Rep. 761; 3 Wils. 206, 
S. C.; Vernon r. Cholmondeley, Bunb. 119; 
17 Ves. 27; Firth v. Leroux, 2 T. R. 68; Ma- 
rios, 18; Corten r. Horsewanden, Prac. Re*. 
367; and cases and law in De Haviland v. 
Bowerbank, I Canipb. 60 to 53; Porter v. 
Palsgrave, 2 Campb. 473, (Chit j. 806); 3 
Ves. 134. 

(A) Pierce v. Fothergill, 2 Bing. N C. 167; 
2 Scott, 334, S. C. 

(0 Roffey r, Greenwell, 2 Ferry & Dav. 
366, cur. ade. vult. Lord Denman, C. J. deliv- 
ered the judgment of the court “ The ques- 
tion was from what period interest should be 
computed on a note in the following form — • I 
promise for myself and my executors to pay to 


Frances Harris (or her executors) one year af- 
ter my death, 300/. with legal interest,' no proof 
of the consideration being given. It was ad- 
mitted that no case in poiot could be found, nor 
any which lays down the role or principle by 
which it is to be decided. Generally speaking, 
an instrument of this sort carries interest from 
its date whether payable on demand or at a 
time specified. The reason is, thut the party 
who makes the promise must be expected to 
keep it, and if he does, no interest can be doe 
from any other period than the date. In the 
preseot case there is indeed snother period from 
which it might be computed, that of the maker's 
death; but it appears improbable that if that 
was his intention he should not have expressed 
it with more distinctness. We think, in the 
absence of all pafticular proof, that we must 
presume the note to have been given for value, 
so that interest would be due from the date. If 
that be doubtful, the instrument ought to be 
construed most strongly against the maker. 
Plaintiff is therefore entitled to the larger sum, 
and judgment must he entered for it” 

(A) Walker v. Barnes, 6 Taunt 240. From 
date of protest in France, 1 Pardess. 461. The 
case of Walker e. Barnes, so far as it decides 
that the drawer or indorser is entitled to a rea- 
sonable time after notice to make payment, 
(see Report of same case, 1 Marsh. 86; anti, 
841, note (/>),) is overruled by Siggerse. Lew- 
is, 1 C., M. & R. 370; ante , 341, note (g), 
898, note (x). 

(/) W indie r. Andrews, 2 Bar. & Aid. 696; 
2 Starkie, 426, (Chit j. 1062). 

(m) Murry v. East India Company, 6 B. k 
Aid. 204, (Chit. j. 1121.) 
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[FART II. 


II. Inter- coverable, and that when a note is payable by instalments, in which it is stip- 
• §t ulated that on failure of payment of any instalment the whole is to become 
due, the interest is to be calculated on the whole*sum remaining unpaid on 
default of an| instalment, and not on the respective instalments at the respec- 
tive times when they would become pavable(n). 

When it With respect to the time when interest stops , Lord Mansfield declared (o), 
•top*. that the geueral practice of the associates in taking damages in cases where 
the debt carried interest, was to stop at the commencement of the action(p); 
which practice was not founded in law, but in mistake and misapprehen- 
sion; and that in point of justice, interest should be carried down quite to 
the actual payment of the money; but as that cannot be, it should be car- 
ried down to the time when the demand is completely liquidated by the 
judgment being signed, by which means complete justice is done to the plain- 
tiff, and the temptation to a defendant to make use of all the unjust dilato- 
riness of chicane is taken away: for if interest were to stop at the commence- 
ment of the suit, when the sum is large the defendant might gain by protract- 
ing the cause in the most expensive and vexatious manner; though, even in a 
[ *683 ] *case of great hardship, interest beyond the time of final judgment has been 
refused(g). In trover for bills of exchange, interest from the date of the 
final judgment upon all such bills as has been received before the judgment, 
and upon all such as had been received afterw ards from the time of the re- 
ceipt, was allowed in the Exchequer Chamber on error (r); and though it 
was afterwards determined, that in trover for bills, interest could not be re- 
covered after the time of the demand and refusal to deliver them up($), this 
w r ould now be otherwise, since the 3 & 4 Will. 4, c. 42, s. 29, which au- 
thorises the jury in all actions of trover, if they shall think fit, to give dama- 
ges in the nature of interest, over and above the value of the goods at the 
time of the conversion. We have seen, that after a tender and wrongful re- 
fusal to deliver a bill, the interest thereon ceases to run(/). 

Atwbat The rate of interest allowed in this country is 51. per cent, per annum } 
rale - as well in courts of equity as a: Iaw(w)(l). But when a higher rate of in-’ 
terest is allowed in a foreign country, it may be recovered here, and in In- 
dia it is not always limited to 12/. per cent, (x) (2) . In an action against the 

(n) Blnke v. Lawrence, 4 Esp. Rep. 147, ($) Mercer v. Jones, 3 Campb. 477, (Chit. 

(Chit. j. 648. ) 900). 

(o) In Robinson v. Bland, 2 Burr. 1085, ( t ) Ante , C80. 

(Chit. j. 355, 356). (tO Upton r. Lord Ferrers, 5 Ve*. SOS; an- 

( p ) Randolph v. Raginder, Prac. Reg. 357. te , 87. 

( q ) Jarold v . Rowe, 8 Taunt. 582. (x) Anonymous Case in House of Lords, 3 

(r) Atkins r. Wheeler, 2 Ne*v Rep. 205, Bing. 193. 

(Chit. j. 729). 


(1) In a bond or note to pay a certain sum at a future day, with interest from the date at 5 
per cent, a month if not punctually paid, the contract for interest from the date is a penalty. 
Only interest from maturity at 8 per cent, per anhum is recoverable. Henry and Winston v. 
Thompson, 1 Minor’s Alabama Rep. 209. 

To carry interest at n rate exceeding 8 per cent, per annum, the contract must be in writing# 
signed by the party to be charged, and express that it is for the loan of money, &c. and such in- 
terest is recoverable only for the stipulated lime of forbearance. Ibid. 

(2) When a judgment is obtained in England on a foreign contract, the foreign interest is cal- 
culated up to the time of the judgment, and after that, the English, if any interest is allowed. 
Verree tt al v. Hughes, 6 Halsted’s Rep. 9j. 

Where a contract is made in reference to the law a of another country, and is to be performed 
there, the interest is to be calculated agreeably to the laws of the. place where the contract is to 
be performed. Hosford v. Nichols et al. 1 Paige’s Chan. Rep. 220. 
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drawer of a foreign bill of exchange, dishonoured here by non-acceptance, II. Inter- 
where die plaintiff is allowed a per centage as of 10/. per cent . in name of ^ 
damages, he is only entitled to interest from the day the bill ought to have At what 
been paid; but where there is no such allowance for damages, the plaintiff Ra,e ' 
is entitled to interest from the day the bill was dishonoured for non-accept- 
ance^). And in an action upon a bill drawn in Bermuda on England, 
which ought to have been paid in England, the plaintiff recovered 7 1-2 in- 
terest, being the rate of interest at Bermuda (s). We have before suggest- 
ed that it may be expedient to limit the amount of interest, as well as re- 
exchange and expences, by the express terms of the bill(o). 


111. EXPENCKS, &C. HI- Ex- 

pences, 

The only expence which the holder of a bill, at the time it becomes due, N ol i n g nn< j 
can be put to by the dishonour of it, is that of the charge for noting and Protesting, 
protesting, and he cannot demand more of any of tlie parties to the bill than 
a satisfaction for that expence; and this only in the case of a foreign bill. 

But a party who has been obliged to pay 4 the holder in consequence of the [* #684 ] 
acceptor’s refusal, frequently is put to other expences by the return of the 
bill, such as re-exchange, postage , commission , and prot'ision(b) . 

An indorser of a bill having had an action brought against him by the in- Costs of 
dorsee, is not entitled to recover from the acceptor the costs incurred in Action. 


($0 Gantt r. Mackenzie, 8 Campb. 61, (Ch. 
j. 837), This was an action on a bill of ex- 
change for 1000/., drawn at Barbadoes, the 8th 
February, 1809, by the defendant, on Scott, 
Idles, and Co. in London, payable to the plain- 
tiff at sixty days sight. The bill was refused 
acceptance on the 17th April, 1809, and was 
afterwards presented for payment on the 19th 
June following, and again dishonoured. The 
only question was, from what period interest 
was to be calculated. Lord Elienboroogh left 
this, upon the custom of merchants, to the spe- 
cial jury, who said the holder of the bill was 
entitled to 10/. per cent, as damnges, and that 
interest was to be allowed only from the time 
when the bill was presented for payment; and 


Mr. Wnddington, the foreman, observed, that 
be had known it to be so settled in a case before 
Mr. Justice Buller. Verdict accordingly. But 
in a case of Harrison r. Dickson, tried at the 
same sittings, which was an action against the 
ir.dorscr of a bill of exchnnge, drawn upon 
England from New 8outh Wales, the plaintiff 
did not claim any per centage upon the princi- 
pal as damages, and was allowed interest from 
the time the bill was dishonoured for non-ac • 
ccptance. 

( 2 ) Coughan t*. Banks, N. P. sittings after 
M. T. 57 Geo. 3, Dec. 12, Pocock, attorney. 

( a ) Ante , 165. 

(/>) Auriol r. Thomas, 2 T. R. 52, (Chit. j. 

441). 


As a general rule, interest is payable according to the laws of the place where the contract is 
made. Ibid. 

The contract to accept the bills of exchange on which the action was brought, was made in 
Charleston, South Carolina. The bills were drnwn in Georgia, on B. and II. in Charleston, with 
a view to their payment in Charleston, where the contract was to be executed. The interest on 
the bill which was so drawn, and was unpaid, is to be charged at the rate of interest in South 
Carolina. Boyce et al. r. Edwards, 4 Peters’ Rep. 111. 

A note to be paid in another State, carries interest according to rate there; which must he 
proved as other facts. Peacock v. Banks, 1 Minor’s Alabama Rep. 397. On general princi- 
ples, in the absence of any agreement on the subject, the money is payable where the creditor 
resides, and the interest is to be computed at the rate allowed by the law of the country where 
the contract was made, or is to he performed. Stewart r. Ellice, 2 Paige’s Chan. Rep. 604. 

A bill of exchange drawn by A of Tennessee on B. of New-Orleans, will carry interest ac- 
cording to the laws of Louisiana. Cooper, (’aruthers & Co t*. Sandford, 4 Verger’s Rep. 452, 

Bv the laws of Louisiana, interest is either legal or conventional; by the former it is fixed; by 
the fatter it may be contracted for, provided it docs not exceed ten per cent., if the contract is in 
writing. Held, that the custom of the New Orleans merchants to charge eight per cent, by way 
of damages was illegal, and cannot be enforced upon protested hills accepted for the accommo- 
dation otthe drawers. Ibid. 
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111. Ex- 

penses, 

&c. 

Costs of 
Action. 


such action, unless there was an express and collateral contract of indemni- 
ty^). In a later case, however, it seems to have been doubted whether 
such costs might not be recovered as unliquidated damages, in a special ac- 
tion by the drawer against acceptor (d). 

Where an action was commenced against a surety on a promissory note, 
who agreed that if the plaintiff would take proceedings against the principal, 
lie, the surety, would pay the extra costs occasioned thereby; and the plain- 
tiff did so, and afterwards issued execution against the surety for the balance 
due on the note, and also the extra costs, it was held, that this was a collat- 
eral agreement upon which the plaintiff might sue, but that he could not issue 
execution for the costs incurred against the principal; and the court ordered 
the execution to be reduced accordingly (e). 


IV. lUr IV. Re-exchange. 

exchange 

Re-exchange is the expence incurred by the bill being dishonoured in a 
Nature of. f ore jg a country in which it is payable, and returned to the country in which 
it is made or indorsed, and there taken up: the amount of it depends on 
the cause of the exchange between the countries through which tire bill has 
been negotiated (g). It is not necessary for the plaintiff to shew that he 
has paid the re-exchange; it suffices if he be liable to pay it; but if the 
jury find that there was not at the time any course of re-exchange be- 
tween the two foreign places, then no re-exchange is recoverable(A)(l). 
It appears not to be decided whether any exchange or re-exchange can be 
allowed between this and an enemy’s country (i). It is said, that the relative 
[ *685 ] abundance *or scarcity of money in different countries, is what forms the ex- 


/ 


(c) Dawson v. Morgan, 9 Bar. & Cres. 618, 
(Chit. j. 1440); and see Roach t\ Thompson, 
4 Car. &l P. 194; Mood. & M. 487, (Chit. j. 
1486). Per Lord Tenterden, C. J. ante, 686. 

(d) Stovin v. Taylor, 1 Nev. & Man. 260, 
251. 

(<) Evans r. Pugh, 2 Dowl. P. C. 360, 
Exch. 

(/) As to exchange and re-exchange, see 1 
Pardess. 460 to 463; and the Cambist’s Com- 
pendium, Part II p. 56, et teq. 

( g ) Cullen, 172; 1 Montagu’s Bank. L. 146. 
For the nature of exchange, see Mont. Esp L. 
b. 2, 1. 10; and Smith’s Wealth of Nations, 2d 
vol. 144, 213, 234; and the observations in 
De Tastet r. Baring, 11 East, 269, (Chit. j. 
768). 

(A) De Tastet r. Boring, 11 East, 269, 270; 
2 Campb. 65, S. C. 

(i) De Tastet v. Baring, 11 East, 265; 2 
Campb 65, (Chit. j. 76S). It is there said the 
nature of the transaction which gives rise to the 
question of exchange and re-exchange, is this: 
— A merchant in Loudon draws on his debtor in 
Lisbon a bill in favour of another for so much, 
in the currency of Portugal, for which he re- 
ceives its corresponding value at the time in 


English currency ; and that corresponding value 
fluctuates from time to time, according to tbs 
greater or lesser demand there may be in the 
London market for bills on Lisbon, and tha fa- 
cility of obtaining them: the difference of that 
value constitutes the rate of exchange on Lis- 
bon. The liko circumstances and considera- 
tions take place at Lisbon, and constitute in 
like manner tbe rate of exchange on London. 
When the holder, therefore, of a London bill, 
drawn on Lisbon, is refused payment of it in 
Lisbon, the actual loss which he sustains is not 
the identical sum which he gave for tbe bill in 
London ; but the amount of its contents, if paid 
at Lisboa, where it was due, and the sum 
which it will cost him to replace that amount 
upon the spot by a bill upon London, which be 
is entitled to draw upou the persons there, who 
nre liable to him upon the former bill. That 
cost, whatever it may be, constitutes his actual 
loss, and the charge tor re-exchange And it >• 
uite immaterial whether or not he in fact re- 
raws such a bill on London, and raises the mo- 
ney upon it in the Lisbon market; his loss by the 
dishonour of the London bill is exactly the 
same, and cannot depend on the circa instance 
whether he repay himself immediately by re- 


(1) «{ The difference of exchange may be recoveied on a bill of exchange. But this seems 
not to be the rule where the action is founded on a promissory note and there is no count or al- 
legation in the declaration to cover the rate of exchange. W f eed v. Mill, 1 McLewis Rep- 
428 . ) 
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change between those countries(fc). In the drawing of bills on a foreign IV. Re- 
country, the value of money in l hat country is the first thing to be inquired ®* ch * n f* 
into; thus, for instance, supposing 71,000 livres turnoisare worth 603/. 19*. Nature of. 
lOrf. English money sterling, and that an English merchant has sold goods of 
the value of 603/. 19*. 10 d. to a Frenchman, who wishes to pay for the same 
by a bill of exchange payable in France, the bill must of course be drawn 
for 71,000 livres turnois: if at the time the bill is due the exchange is in fa- 
vour of France, and consequently the value of 71,000 livres turnois exceeds 
that of 603/. 19*. lOrf. English money, and the bill be returned to this coun- 
try, and the drawer or an indorser be called on to take it up, he may (as in 
the case of Mellishr. Simeon(/) ) be obliged to pay 300/. 4s. more than 
the amount of the bill, which sum forms what is called the re-exchange, and 
is the difference between the draft and re-draft(w). In trover for certain 
billetes paid to the plaintiffs by the Puruvian government, and purporting to 
be of the value of 16,000 dollars, the cause was referred to arbitration, and 
an award having been made in favour of the plaintiffs, the court ordered the 
"value of the billetes to be estimated by the prothonotory at the rate at which 
they were current at the time of the award; and it was held, that such value 
was to be estimated as the value of a bill of exchange for the amount of the 
dollars specified in the billetes, upon a solvent house in the country where 
they were issued, although they were at n considerable discount at the lime 
of making the award(n). * 

It appears that the drawer of a bill is liable for the whole amount of the re- JJ * 10 ^** 
exchange, occasioned by the circuitous mode of returning the bill through ° ^ 
various countries in which it has been negotiated, as much as for that occa- 
sioned by a direct return, although payment of the bill were expressly pro- 
hibited by the laws of the country on which it was *dra\vn(o). But the ac- f # 686 ] 
ceptor is not liable for re-exchange; for his contract cannot be carried fur- 
ther than to pay the sum specified in the bill, together with legal interest, 
where interest is due(p). 


drawing for the amount of the former bill, with 
the addition of the charges upon it, including 
the amount of re-exchange, if unfavourable to 
this country at the time, or whether be wait till 
a future settlement of accounts with the party 
who is liable to him on the first bill here: 
hut that party is at all events liable to him for 
the difference; for ns soon ns the hill was dis- 
honoured, the holder was entitled to redraw. 
That therefore is the period to look to It 
ought not to depend on the rise or fall of the 
bill market, or exchange afterwards; for ns he 
could not charge the increased difference by his 
own delay in waiting till the exchange grew 
more unfavourable to England before he drew, 
so neither could the party here fairly insist on 
having the advantage, if the exchange happen- 
ed to b® more favourable when the bill was 
actually drawn. Where re-exchange has been 
recovered on the dishonour of a foreign bill, it 
has not been usual to prove that in fact another 
bill was redrawn. If the quantum of damage 
is not to be ascertained by the existing rate of 
exchange at the time of the dishonour, the rule 
will became extremely complex for settling what 
is to be paid on the bill between different in- 
dorsees, each of whom takes it at the value of 
the exchange when he purchased it. If then 
the amount of the re-cxchnnge between the two 


countries at the time of the dishonour be tho 
true measure of damage which the holder at 
Lisbon was entitled to receive from his indorsee 
in England, and that re-exchange consists of the 
amount of a bill on London, which would put 
the holder of the dishonoured bill in the same 
situation as if he hud received the contents of 
it when dne in Lisbon, it cannot make any dif- 
ference whether the exchange between Lisbon 
und London at the time were carried on direct- 
ly or through the medium of others. The morn 
circuitous and difficult it was, the greater would 
be the loss of the holder by the dishonour. 

(/.*) Cullen, 102, 172; 1 Montagu, 146. For 
the nature of exchange, see Mont Esp. L. b. 2, 
1. 10; I Pardess. 460 to 463; and Smith's 
Wealth of Nations, 2d vol. 144, 234; Camp. 
Comp. 55, et seq.; and see observations in Da 
Tustet r. Paring, II East, 269; 2 Campb. 65, 
(Chit. j. 768). See last note. 

(/) Mellish r Simeon, 2 Hen. Bla. 379, 
t Chit. j. 534); ride note, ante, 193, note (w>). 

(m) Francis r. Rucker, Amb. 674, (Chit. j. 
380) ; 2 Smith's Wealth of Nations, 228. 

(n) Denegal r. Naylor, 5 .Moore & P. 443; 

7 Ping. 160, S. C. 

(o) Ante, 193. 

( ;») Napier r. Schneider, 12 East, 420, (Cli. 
j. 790); ante, 304, note(/). Per Jx>rd Ten- 
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IV. Rfe- 
exchange. 

To what 
Amount* 


[ *637 


We have before suggested the expediency of limitiug the amount of re- 
exchange either on the hill or indorsement (9} . Where A. deposited a sum 
of money at the banking-house of B. in Paris, for which B. gave him his 
note payable in Paris, or, at the choice of the bearer, at the Uuioa Bank in 
Dover, or at B.’s usual residence in London, according to the course of ex- 
change upon Paris, and, after this note was given, the direct course of ex- 
change between London and Paris ceased altogether, having been previous- 
ly to its total cessation extremely low, and the note was at a subsequent pe- 
riod presented for acceptance and payment at the residence of B. in London, 
at which time there was a circuitous course of exchange on Paris by way of 
Hamburgh, it was holden, that A. was entitled to recover on the note accord- 
ing to such circuitous course of exchange upon Paris at the time when the 
note was presented (r). Where, however, acceptance or payment has. been 
rendered illegal by an act of this country, the drawer, &c. may not be liable 
to be sued on the bill(s); and we have already seen, that if a person draw a 
bill in a foreign country upon another in England, and it be protested for 
non-acceptance, the drawer will be discharged from liability to be sued in 
this country, by his having obtained a certificate of discharge, according to 
the law of the country where lie drew the bill(/). Between this country and 
India it is not customary to make a distinct charge of re-exebange; but it 
has been the constant course with respect to bills for payment of pagodas in 
the East Indies, and returned protested to allow at the rate of 10$. per pagoda, 
and * 5 per cent . after the expiration of thirty days from the notice to the de- 
fendant of the bill’s dishonour, which includes interest, exchange, and all other 
charges (u), and by an arrangement entered into in 1822 , between certaiu 
persons connected with the East India trade, 25 per cent, appears to have 
been considered a proper sum(x). But that arrangement could of course 
only bind the parties to it. 

It appears from the case of Francis r. Rueker(y) that the drawer and in- 
dorser of bills drawn in Pennsylvania on any person in Europe, and return- 
ed protested for non-payment to that country, were then liable to the pay- 
ment of 20/* per cent, advance for the damage thereof. But the liability 
to pay re-exchange does not extend to the acceptor of a bill accepted in Eng- 
] land: he is only liable for the principal *sum, together with interest, ac- 
cording to the legal rate of interest where the bill is payable(r). 

In De Tastet v. Baring(u) a verdict having passed for the defendants in 


terden, iu Dawson v. Morgau, 9 Bar. $C Ores. 
620, (Chit. j. 1440") ; aud see post , 687, 11 . {z). 

(q) Ante , 163; see Camb. Comp. 15 to 17. 

(r) Pollard v. llerries, 3 Boa. & Pul. 333, 
(Chit. j. 672) ; ante, 399; and see IJayl. 5th 
edit. 354. 

(s) Pollard r. Herries, 3 Bos. & Put. 340, 
(Chit. j. 672). 

(<) Ante, 16S; Potter p. Brown, 5 Last, 
124, (Chit. j. 694). 

(w) Auriol v. Thomas, 2 T. R. 32, (Chit. j. 
441); Bayl. 5th edit. 354, 355. 

(x) Extracts from the minutes of the 
East India Trade Committee, London, 3d Oct. 
1822:— 

“ The concurrence of all the housos connect- 
ed with the East India trade having been signi- 
fied to a proposition respecting the guarantee 
for the due honour of bills of exchange, it was 
resolved unanimously, that 23 per cent, on the 


original consideration given for bills of exchange 
on the East Indies shall be deemed a fair equita- 
ble guarantee to cover all contingencies of ex- 
change, or re-exchange, &c. up to the period 
when demand shall be made upon the dirawer 
or indorsers, by the production of a regular pro- 
test of non-payment, and that the members of 
the society shall conform to the same as an es- 
tablished custom in all cases not determinable 
by specific contract.” 

Signed J. Cockburr and Co. 

( y ) Francis v. Rucker, Amb. 672, (Chit. j. 
386). 

(s) WooUley t». De Crawford, 2 Campb 
445, (Chit. j. 798); Napier v. Schneider, tJ 
East, 420, (Chit. i. 790) ; but see Pothier, cited 
in Manning's Index, 64. 

(a) Do Tastet v. Baring, 1 1 East* 265; 2 
Campb. 65, (Chit 3 . 768); ante, 626, note (0 
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an action to recover the amount of the re-exchange upon the dishonour of a IV. Re- 
bill drawn from London on Lisbon, upon evidence that the enemy was in exchan «°- 
possession of Portugal when the bill became due, and Lisbon was then block- To what 
aded by a British squadron, and there was in fact no direct exchange between amount. 
London and Lisbon, though bills had in some few instances been negotiated 
between them through Hamburgh and America about that period, the court 
refused to grant a new trial, on the presumption that the jury had found their 
verdict on the fact, that no re-exchange was found to their satisfaction to 
have existed between London and Lisbon at the time; the question having 
been properly left to them to allow damages in the name of re-exchange, if 
the plaintiff, who had indorsed the dishonoured bill to the holder, had either 
paid, or was liable to pay, re-exchange; and, saving the question of law, 
whether any exchange or re exchange could be allowed between this and a 
country in the possession of the enemy. There cannot be any accumulation 
of re-exchange between several indorsers (b). 

All questions as to exchange or re-exchange arising with regard to the 
currency between Great Britain and Ireland , were determined by the stat- 
ute 6 Geo. 4, c. 79, which assimilates the currency and monies between the 
United Kingdoms. 


V. Damages. V. Damn 

gw. 

In a late case a question arose upon the subject of damages, as to the sum L r pon Dit- 
to be allowed as the damages upon the dishonour and protest of a foreign ^ 
bill. It appeared in evidence that upon the dishonourof a bill drawn in De- Foreign 
merara upon England, and sent hack dishonoured and protested, 25/. per Bill. 
cent, was considered to be the amount of the loss; and the plaintiff accord- 
ingly claimed damages at that rate upon the whole amount of the bill of 
500/. It appeared, however, upon further examination, that the bill had 
not been sent back protested for the whole amount, and that the usual prac- 
tice in such cases was (to which some of the special jury pledged their own 
knowledge) to retain the dishonoured bill in this country, and send a protest 
to Demarara, where, upon the arrival of the protest, security was demanded 
of and given by the drawers, and that the whole of the loss from the dishon- 
our was not incurred unless the bill in the result was not paid. It appearing, 
in the present instance, that the bill had been retained in this country until 
400/. had been paid, and that ultimately it had been sent back protested and 
dishonoured to the amount of 100/. only, no more than 25/. damages were 
allowed in that respect(c)(l). 


<b) 1 Pardess. 468. Bar. & Cres. 399; 2 Dow. & Ry. 531, (Chit. 

(c) Laing r. Barclay, 3 Htnrk. Rep. 41; 1 j. 1170). 


(1) The damages on a protested bill of exchange, are not given as a liquidated, arbitrary mulct; 
bat as a compensation for the expense of remitting the money to the place where the bill ought to 
have been paid: And therefore, if the holder receive a part of the mouey of the acceptor, this di- 
minishes the damages, pro rata. Bangor Bank r. Hook, 5 Greenl. 174. 

<{ In Louisiana it has been held that damages allowed on the return of protested bills include 
all charges, such as pretniara, cost of protest, and postage. The holder can claim interest on 
those damages, but is not entitled to the difference of exchange. Robert v . Commercial Bank, 
13 Louis. Rep. 528. 

Where a balance is duo on account, payable in a foreign country, the creditor if he sues for 
the same in another country, is eutitled to be paid at the rate of exchange. In other words he is 
entitled to have the money replaced where it was agreed to be paid. And it seems that there is 


Digitized by Tooele 



687 a 


OF THE SUM ULCOVERABLE, &C. 


[PART II. 


VI : Pr< i' VL Provision, &c. 

▼10100, &C. 

Mean mg With respect to provision it is said by Pothier(d), that it is usual for the 
# - holder of a bill to allow his agent, to whom he indorses it for the *purpose of 

£ *698 J rece i v ; n g payment for him, a certain sum of money called u provision,” at 
the rate of so much per cent, to recompense him, not only for his trouble, 
but also, if such agent be a banker, for the risk he runs of losing the money, 
which he is obliged to deposit with his correspondents in different place: for 
the purpose of repaying his principal the amount of the money received on 
the bills. And it is said that one half per cent, is not an unreasonable allow- 
ance, whether the agent be a banker or not. 

Amount of '[’he charges above enumerated are the only legal ones, nor can 'any ex- 
traordinary loss, not necessarily incidental, which the holder or other parties 
may be put to by travelling, or by some advantageous engagement being de- 
layed or defeated by the want of punctual payment, be in any case legally 
demanded (/U . But where it is necessary or more convenient for the holder 

to send notice of dishonour by other conveyances than the post, he may send 
a special messenger, and he may recover the reasonable expences incurred 
by that mode of giving noticc(/j. 

( d ) Pothier, pi. 86 to SS. Cainpb. 445. (Chit. j. 79S). 

(e) Lovelass, 235, cites Lex Merc. 461; (/) Pearson r. Crallan, 2 Smith’* Rep* 

Poth. pi. 65; Auriol v. Thomas, 2 T. K. 52, 404, (Chit. j. 715); ante , 474, note (o). 

(Chit. j. 441); Woolsley r. Do Crawford, 2 


no difference between bills of exchange and other contracts for payment of money in a foreign 
country, in this respect, except that the usage of trade has fixed the rate of damages. Grunt r. 
Heeley, 3 Sum. 523. 

An inland bill of exchange drawn before the passage of nn act taking off damages, but which 
bill is protested for payment after the passage of the act is not entitled to damages, Puckett r. 
Redman, 2 How, 6S3; Allen r. The Union Bank, 5 Whart. 420. 

Though the liability of the drawer or endorser of an inland bill is fixed on presentment for ac- 
ceptance or payment, and notice, yet damages over accrue on the protest. Jordan v. Bell, S Por- 
ter, 63. And an averment of protest in the declaration i* necessary to authorize damages to be 
given. Ibid. 

Damages, other than interest, are never given by the law-merchant, ogainst an'acceptor of a 
bill as acceptor merely. Han wick r. The Farmers Bank, 8 Porter, 539. 

Where a party draws a bill on himself, payable at the same place, he is liable for damage* if 
the bill be dishonored. Randolph r. Parish, 9 Porter, 76. 

In an action against an indorser of a bill of exchange, the law of the state where the endorse- 
ment was made must govern as to the rate of damages. Culham r. Carey, id. 131. 

Where a bill is paid supra protest, for the honor of the drawer, he can only recover of the 
drawee the coats of pretest for non-acceptance. City Bank of New Orleans tj. Girard Bank, 10 
Curry’s Louis. Rep. 562. 

When damages are claimed by the drawer from the drawee, who was bound to honor the draft, 
the latter must indemnify the former for the damages resulting from the dishonor, t. e. whatever 
he has had to pay the holder. Ibid. • 

Where a bill of exchange, properly drawn, by an authorized agent on the head of a depart- 
ment, is permitted by him to be protested for non-acceptance and non-payment under a mistake 
of fact concerning it, the agent is entitled to credit for the damages paid hy him in consequence 
of the protest Armstrong v. The United States, 1 Gilpin, 399. 

A bill of exchange drawn, accepted, and indorsed by citizens of Kentucky, and there negotiat- 
ed, payable at New Orleans, is not, by force of the statute of Kentucky of 1788, subject to the 
payment of ten per cent, damages. But being a foreign bill, and not having been affected by the 
statute of Kentucky, the holders, by commercial usage, are entitled to re-exchange, on a protcit 
for non-payment. Bank U. S. r. Daniel, 12 Peters, 32. 
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I. Advantages of. 

The remedy by action of debt to enforce payment of a bill or note i9 to be I. Advan- 
considered in this chapter. Ul * e# of * 

The action of debt on simple contract was formerly much in use, but was of the Ac- 
afterwards disused on account of the t eager of Z«tr(«); wager of law, how- non of 
ever, is now altogether abolished by the 3 & 4 Will. 4, c. 42, s. 13; and B^| b J >r ona 
even before this statute the action of debt had become a common remedy Note, 
for the recovery of money due on simple contract(6). The principal ad- 
vantages arising from adopting this remedy are, first y that the plaintiff need 
not, after judgment by default, execute a writ of inquiry, or refer it to the 
master to compute principal and interest; and, secondly , that the defendant 
must, since the 6 Geo. 4, c. 96, in debt on a bill of exchange , if there be 
no other count in the declaration on another simple contract, put in special 
bail on bringing a writ of error(c). But before that act, bail in error was 
not necessary on a judgment by default in debt on a promissory note , the va- 
lidity of which instrument was not established until after the statute James I, 
c. 8(d). And if a declaration in debt on a bill of exchange contained any 
one count on a contract for which debt would not lie at the time of passing 
the statute 3 James 1, c. 8, bail in error was not necessary (e). Debt on 
simple contract was also not sustainable against executors or administra- 
tors^), except in the Court of Exchequer, where wager of law was not al- 
lowed (g), or by special custom in the city of London (A), until the 3 & 4 
Will. 4, c. 42, s. 14, by which it is enacted, that an action of debt on sim- 
ple contract shall be maintainable in any court of common law against any 
executor or administrator. 


II. Br WHOM MAINTAINABLE. 


This action may be supported by the payee of a promissory note against u. By 

whom 

( f) Barry r. Robinson, 1 New Rep. 293; Maiotain- 
Norwood p. Read, Plowd. 182; Palmer v. 

Lawson, 1 Lev. 200; Pinchon’s case, 9 Co. 

86, 87; 3 Bla. Com. 347; 1 Chitty on Plead. 

6th edit. 113. 

(g) See last note. 

(A) The city of London’s ease, 8 Co. 126 (a). 


(a) Gilb. on the Action of Debt, 363, 364; 
1 Chitty on Pleading, 6th edit. 113, 114. 

(A) See King v. Williams, 4 Dow. & Ry. 3. 

(c) Ablet v. Ellis, 1 Bos. & Pul. 249; 
Trier p. Bridgman, 2 East, 359. 

( d ) Trier v. Bridgman, 2 East, 359. 

(«) Webb p. Geddes, l Taunt. 540; Trier 
p. Bridgman, 2 East, 369. 
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OF THE ACTION OP DEBT ON A BILL OR NOTE. [PART II. 


II. By 

whom 

maintaina- 

ble. 


the maker, when expressed to be for value received(i)( 1), or by the*draw- 
er against the acceptor of a bill expressed to be for value received in goods(k), 
and by the payee of a foreign or inland bill of exchange expressed to be for val- 
ue received against the drawer (/) ; and by the first indorsee against the first in- 
dorser, who was also the drawer of a bill payable to his own order (m) (2). 
Tn Bishop v. Young(n) the court observed, “ We do not say how the case 
would stand, if the action were brought by any other person than him to 
whom the note was originally given, or against any other person than him by 
whom it was signed and made, or if the note itself did not express a consid- 
eration upon the face of it.” And in a late case, on demurrer to a declara- 
tion in debt by the payee against the maker of a promissory note, stating for 
cause that it did not appear that the note was expressed to be for value re- 
ceived , or anything equivalent thereto, the Court of Exchequer refused to 
set aside the demurrer as frivolous within the meaning of the rule 2 H. T. 4 
Will. 4(o). 

Debt is not sustainable on a collateral engagement, as on a promise to pay 
the debt of anotherf p) ; and it has been holden, that debt cannot be support- 
ed on a bill of exchange by the payee against the acccplor(q), or by the in- 
dorsee against the acceptor(r); therefore bail in error was not necessary up- 
on a judgment in debt against the acceptor of a bill(s); first , because no priv- 
ily of contract exists between those parties (/); and, secondly , because in an 
action of debt on simple contract, the consideration ought to be shewn, 
which is not stated in a declaration on a bill, and an acceptance is only in the na- 
ture of a collateral promise or engagement to pay, which creates no duty(u). 


(i) Bishop r. Young, 2 Bos. & Pul. 78, 
(Chit, j 621); Selw. 9tn edit. 638, note(fc). 

( k ) Priddy r. Henbrey, 1 Bar. & Cres. 
674: 3 Dow. & Ry. 166, (Chit j. 1179). 

(/) Bishop r. Young, 2 Bos. & Pul. 82 to 
94, (Chit. 621); Hodges v. Steward, Skin. 
346, (Chit j. 194). 

(m) Stratton i». Hill, 3 Price, 253; 2 Chitty’s 
Rep. 126, (Chit. j. 975, 982). 

(n) Bishop r. Young, 2 Bos. & Pul. 78, 84, 
(Chit. j. 621). 

(o) Cresswell r. Crisp, 2 Crom. $l Mee. 
634; 2 Dowl. 635; 3 Howl. 243, S. C. And 
see Lyons v. Cohen, 3 Dowl. P. C. 243, Exch. 

( p ) Anon, llardr. 486; Com. Dig tit. Debt, 
B. ; Purslow v. Bniley, 2 Ld. Itaym. 1040; 
llodsden r. ILirridge, 2 Sound. 62 (b). 

(g) Bishop v. Young, 2 Bos. & Pul. 80,82, 
83, (Chit. j. 612); Anon. Hardr. 485; Sira- 
monds r. Parminter, 1 Wils 185, (Chit. j. 
321); Brown t?. London, 1 Mod. 285, (Chit, 
j. 162); 1 Freem. 14; Gilb. Tit. Debt, 864; 
Com. Dig. tit. Debt, B.; Anon. 12 Mod. 345, 
(Chit. j. 212); Webb v. Geddes, 1 Taunt. 540; 
2 Compb. 187, n. (a). But see Boyl. 5th edit. 
355, 356, n. 53, where it is observed that the 
demand of an indorsee upon a bill against ac- 
ceptor is continually allowed as an item of 
set-off. 

(r) Cloves v. Williams, 3 Bing. N. C. 868; 
5 Scott, 68, S. C. A count that defendant ac- 
cepted a bill and promised to pay the amount. 


whereby an action had accrued to plniotifT to 
demand the amount, was held a count in debt; 

iff. ibid. 

(*) Webb v - Geddes, 1 Taunt. 540. 

(O Rol. Ab. 597, pi. 4, 10; Core’s case, 1 
Dyer, 21 (a). 

(u) Bishop t\ Young, 2 Bos. & Pol. 83, 
(Chit. j. 621); Hodges t\ Steward, l Salk. 
125, pi. 5, (Chit. j. 184); Vin. Ab. tit. Bills, 
N. But, perhaps, the action of debt might 
now be sustainable by the payee against the of* 
ceplor, first, because with respect to privity of 
contract, it has been holden, that if one deliver 
money to another to pay over to a third person, 
the cestui que use may sustain an action of 
debt against the bailee to recover it; Harris c. 
De Beivoir, Cro. Jac. 6S7; 1 Rol. Ab. 441, 
597, 1. 55; Whorewood r. Shaw, Yelv. 23. 
And the acceptance of a bill amounts to a pro- 
mise in law to pay the amount of it to the per- 
son in whose favour it is drawn; Hussey t. 
Jacob, I Ld. Raym. 88, (Chit. j. 189, 191, 
200, 201). And, secondly , because an ac- 
ceptance is not a collateral engagement, nor 
is it similar to a promise by A. to pay the debt 
of B. if B. do not, an argument which was ad- 
duced in support of the doctrine, hot the acceptor 
is primarily liable; Bishop v. Young, 2 Bos. 
& Pul. 88, (Chit. j. 621). And, lastly, be- 
cause whenever the common law or custom 
raises a duty, debt lies for it; Anon. Hardr. 
486; Com. Dig. tit. Debt, A.; Hussey v. h- 


( 1 ) The bearer of a sealed note payable to T. or bearer cannot maintain debt on it. Howell 
t>. Hallett, 1 Minors Hea. Rep. 102. 

(2) An action of debt on a promissory note may be maintained by the indorsee against the 
maker. Wilmarth v. Crawford, 10 Wend. Rep. 341. 
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In ltumball v. # Ball(x) the plaintiff recovered in an action of debt on a pro- 
missory note; and it is said that debt will lie against the maker of a note, but 
not against an indorser (y) (1). In Welsh v. Craig(z) it was holden, that 
debt would not lie upon a note; but, as it has been observed, it does not ap- 
pear by or against what particular party that action was brought(a), though 
from the argument of counsel it may be inferred that the action was against 
an indorser^). Debt is not sustainable on a promissory note payable by 
instalments, unless the whole be due(c). 


cob, Ld. Raym. 88. On which ground Twis- 
den, J. held, that indebitatxt* assumpsU would 
lie on a bill of exchange at the suit of the payee 
against the acceptor; Brown v London, 1 Vent 
152, (Chit. 162); Anon. Holt, 296; Anon .12 
Mod. 345, (Chit. j. 212); Hodges r. Steward, 
Skin. 346, (Chit. j. 184); acc. Bayl. 6tb edit. 
355, 356; Brown r. London, 1 Freern. 14; 1 
Mod 285; 1 Vent. 162, (Chit. j. 162); Hodges 
v. Steward, Comb. 204, (Chit j. 184), contra, 
( x ) Runiball v. Ball, 10 Mod. 38, (Chit. j. 
231), observed on in Bishop r. Young, 2 Bos. 


& Pul. 84. 

(y) 1 Mod. Ent. 312, pi. 18. 

(r) Welsh r. Craig, 2 Strn. 680; 8 Mod. 
173, (Chit, j 259), observed on in Bishop r. 
Young, 2 Bos. & Pul. 80 to 82, (Chit- j. 621). 

(a) Bishop r. Young, 2 Bos. & Pul. 81, 
(Chit. j. 621); Bayl. 5th edit. 355, n. 52. 

( b ) Bishop r. Young, 2 Bos. & Pul. 80, 
(Chit. j. 621). 

(r) Rudder o. Price, 1 Hen. Bla. 548, (Ch. 
j 476). 


(1) In Maryland debt will not lie on a note at the suit of a payee or his administrators against 
the maker. Lindo v. Gardner, 1 Cranch, 343. In Virginia debt will not lie against an accept- 
or of a bill, even in a suit by the payee. Smith r. Sagar, 3 Hen. & Munf. Rep. 894. Wilson 
v. Crowdbill, 2 Munf. Rep. 302. But an action of debt lies by statute for the holder of a bill 
against the drawer and indorser in case of a default in payment* Slacurn r. Pomeroy, 6 Cranch, 
221 . 

An action of debt cannot be maintained on a note for the payment of a liquidated sum in cur- 
rent bank paper. Campbell v. IS e Liter, l Litt. 30. 
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♦CHAPTER VIII. 

OF BANKRUPTCY, AND DISCHARGE UNDER INSOLVENT 

ACT. 


In the preceding chapters our attention has been principally directed to the 
consideration of the remedies in cases where the parties to a bill, or other 
negotiable security, may be supposed to be solvent. In this chapter the 
rights and liabilities of the parties, and the course of proceeding in the case 
of bankruptcy , and of a discharge under an Insolvent Act, will be treated of. 
In the first part we shall only consider so much of the law of bankruptcy as 
peculiarly relates to bills of exchange and other negotiable securities , and 
this depends on the statute 6 Geo. 4, c. 16(a), and the decisions on prior 
statutes applicable to that act. The statute 1 & 2 Will. 4, c. 56(6), re- 
lates to the nets court and the administration of the bankrupt law, and does 
not appear to alter the law itself, or at least any part of that connected with 
bills of exchange and promissory notes. The twelfth section of that act au- 
thorises the Lord Chancellor to issue a fiat in lieu of a commission. 


Part First, of Bankruptcy. 


I. Right* and Liabilities in cask 
or Bankruptcy; and what con- 


8TITUTE8 A TRADING BY BEING 

Party to a Bill or Note 692 

II. The Act or Bankruptcy in Re- 
lation to Bills, &c. 694 

Beginning to keep House id. 

Debtor absenting himself ib. 

remaining abroad ib. 

Fraudulent Transfer of Bill 696 

Act of Bankruptcy under 1 4 2 
Viet. c. 110, s. 9 ib. 

III. The Petitioning Creditor’s 

Debt in respect or a Bill or 
Note 696 

Amount of ib. 

What Bills and Notes sufficient ib. 

IV. The pRoor or Bills, &c. un- 
der a Fiat 701 

Enactments respecting ib. 

1. What Bills , $c. proveable 708 

2. Who may prove 706 

8. Against whom and under vohat 


Fiat 

4. For what Sums , or to what Ex- 
tent Proof may be made 

6. The Time of Proof and if mak- 
ing Claim 

6. The Mode and Terms of Prof , 
and Remedy for the Dividend 

7. The Consequences of not prov- 
ings and Effect of Certificate 

New Contractor Promise 
V. Or mutual Credit and Set-ofe 
Enactments relating to 

1. The Nature of the Debt to be set- 


2 . 

3 . 


In what Right due, SfC. 

The time when the Debt or Credit 


721 

724 

750 

751 

786 

730 

ib. 

ib. 


741 

742 

744 


arose 

[. General Effect or Bankrupt- 
cy on the Property or ^ 

Bankrupt, and or OT J t ^ J . n km 
1. As to the Property of *** **** 

rapt, fyc. 750 

o a 0 the Prnnertv of Other* 


I. The 
Trading. 


Bill 


I. What constitutes a Trading by being Party to a 

or Note(c). 

With respect to the trading , drawing and re-drawing bills of excha 

(a) And aee 2 & 8 Viet. c. 29, ante, 206. (c) As to what is a L a*. 4; 

lb) And see 2 & 3 Will. 4, c. 114; 3 & 4 the 6 Geo. 4, c. 16, ****** ** $th edSA P 
Will. 4, e. 47; 6 & 6 Will. 4, c. 29; 6 & 7 Archbold’a Bank. Law by 
Will. 4, c. 27, Chitty & Holme’s Stat. 47 to 64. 37. 
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for the sake of profit, is a trading sufficient to subject a party to be made a I. Tbs 
bankrupt, without other circumstances, if it be *geueral and not merely 
occasional (d). This is founded on the 6 Geo. 4, c. 16, s. 2, which (re- L *■ 
pealing the 13 Eliz. c. 7, and 21 Jac. 1, c. 19, s. 2, and all other acts) 
enacts, 44 That all persons using the trade of merchandize by way of bar- 
gaining, exchange, bartering, commission, consignment, or otherwise, in 
gross or by retail, and all persons who either for themselves, or as agents or 
factors for others, seek their living by buying and selling, or by buying and 
letting for hire, or by the workmanship of goods or commodities, shall be 
deemed traders, liable to become bankrupt (e).” Instances of this descrip- 
tion do not often occur. In the case of Richardson v. Bradshaw(/), the 
bankrupt, Wilson, for several years received money from officers and other 
persons, and his cashier gave accountable notes for it, and these persons 
drew from time to time upon Wilson for such sums, payable either to bearer 
or order, as they thought proper; and this repeated dealing was held to be a 
trafficking in exchange, and a trading sufficient in itself to subject him to a 
commission of bankruptcy (g), upon the principle that persons of this de- 
scription make merchandise of money and bills, and gain an extensive cred- 
it upon the profits of that course of dealing, in the same manner as other 
merchants and traders do by buying and selling, or using the trade of mer- 
chandize in gross, or by retail, with respect to other goods and moveable 
chattels(/i). On the same principle, borrowing money abroad, for the pur- 
pose of repaying it in England at a certain rate of exchange, and repaying 
it by bills upon bankers in Londou, to whom foreign bills were remitted to 
make the payment, was held to be a trading(i). But an occasional drawing 
and redrawing bills of exchange, through for the sake of profit, as where 
it is done for the purpose of raising money to improve a person’s own estate, 
or for other private occasions, will not render a person liable to the bank- 
rupt laws(k). And the statutes relating to exchequer bills (l) expressly pro- 
vide, that a party circulating the same shall not be deemed a trader within 
the bankrupt laws. 

Bankers are expressly made subject to the bankrupt laws by the 6 Geo. Bankers. 
4, c. 16, s. 2(m). And it has been held, that it is not necessary that a per- 
son, to be considered a banker, should keep an open sbop(n) ; but it seems 
that an army or navy agent is not a banker (o). 

Brokers are also subjected to the bankrupt laws by the same statute (p). Brokers. 
And it has been held that WM-brokers are within the act(^) ; but the dealer 
in accommodation bills without further evidence of trading as a bill-bro- 
ker (r), or merely discounting a bill, and procuring bills to be discounted for 
friends, where the party does not hold himself, out as a bill-broker, but has 

( d ) Richardson r. Bradshaw , I Atk. 129, 

(Chit j. 331); Ilankey v. Jones, Cowp. 745, 

(Chit. j. 896); 1 Mont. 22; Cullen, 10; 

Cooke, 62. 

(c) Ai to this section of the act, and cases 
thereon, see Eden's Bank. Law, 8. What a 
continuance of trading, 8 Swans. 627. 

(/) Richardson v. Bradshaw, 1 Atk. 128, 

(Chit j. 381); Cooke, 61. 

(g) Richardson v. Bradshaw, 1 Atk. 129, 

(Chit j. 881); Ex parte Wilson, l Atk. 218. 

(h) 2 Bla. Com. 475. 

(t) Inglis v. Grant, 5 T. R. 630; 1 Mont. 22. 

(k) Ilankey v. Jones, Cowp. 745, (Chit. j. 


396); 1 Mont 26; Cullen, IS; Cooke, 60, 
61; Harrison r. Harrison, 2 Esp. Rep. 665. 

(/) See the statutes, Cooke, 84. 

(m) Bankers were previously subject to the 
bankrupt laws under 5 Geo. 2, c. 80, s. 39. 

(ft) Ex parte Wilson, 1 Atk. 218. 

(o) Waugh v . Carver, 2 Hen. Bla. 286; 
Eden, 6; 1 Mont. Bank. Law, 2. 

(p) As they formerly were by the 5 Geo. 2, 
c. 30, s. 89. 

(a) Ex parte Phipps, 2 Dea. Rep. 487; 
Archbold's Bank Law, by Flather, 8th edit, 
p. 37. 

(r) Id. ibid. 
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I. The another business, as a proctor, by which he ostensibly obtains his livelihood, 
Trading. ^ oes nol constitute a trading as a bill-broker(s) . 


II. The 
Act of 
Bankrupt- 
cy* 

Begin - 
ntn g o 
kee p 
House. 

[*694] 


*11. The Act of Bankruptcy in relation to Bills((), &c. 

With respect to the act of bankruptcy , stopping payment, or refusing 
payment of or renewing a bill of exchange, does not amount to an act of 
bankruptcy(u). But a denial by a trader to a holder of a bill of exchange 
actually due, or to his clerk, at any time of the day when it becomes due, con- 
stitutes an act of bankruptcy, as a beginning to keep house , which cannot be 
avoided by afterwards appearing in public, and paying the bill before five 
o’clock of that day(x). So if a trader deny himself to a person who desires 
that he may be told that a certain bill of exchange, mentioning the parties to 
it, is dishonoured, and that he wishes to see him in consequence, such denial 
is an act of bankruptcy, without further proof of the party’s being a creditor, 
if the jury believe that the bankrupt so considered hira(y). 


Debtor ab- But if a country trader, having had proceedings , taken against him on a 
himself bill, promise to attend next day to pay the same, and instead of so doing go 
to London to procure friends, and write to the creditor informing him that 
this will prevent his keeping the appointment this will not be an act of bank- 
ruptcy by absenting himself, there being no intent to delay (z). 

Remain - The 6 Geo. 4, c. 16, s. 3, makes it an act of bankruptcy for the debtor 

% jto roa & to depart the realm, or being out of the realm to remain abroad , with intent 

(a). to defeat or delay his creditors. And it has been held, that if a trader goes 

abroad, leaving a general power of attorney with his clerk to transact oil his 
business for him, but provides no means of paying bills of exchange which 
fall due in his absence, he commits an act of bankruptcy, because such ab- 
sence must necessarily delay his creditors (6). 


Com- 

pounding 

with Pe- 
titioning 
Creditor . 


The eighth section of that statute also makes it an act of bankruptcy for 
the trader to compound with the petitioning creditor after docket struck(cf 
either by the payment of money, or by giving or delivering to him anysatis- 


(») Ex parto Harvey, 1 Dea 571; 2 Mont. 
& A. 593. 

(<) As to nets of bankruptcy in general under 
tbe 6 Geo. 4, see Eden’s Bank. Law, 1 1 to 3S. 

(u) Cullen, 65; Anon. I Campb. 492, note. 

(x) Colkett v. Freeman, 2 T. R. 59, (Chit 
j. 441); Mucklow v May, 2 Taunt. 479; Ex 
parte Levy, 7 Vin. Abr. 61, pi. 14; Eden, 12, 
18, 21. Wlmt a denial , Smith v. Moon and 
others, Moo. & M. 458. 

(y) Blensby r. Crossley, 2 Car. & P. 213; 
3 Bing. 430; 11 Moore, 827, (Chit. j. 1276). 
But a mere direction by the debtor to be de- 
nied, where no creditor is in fact denied, is not 
a beginning to keep house; Fisher r. Boucher, 
10 Bar. & Cres. 705; Hare r. Waring, 3 M. 
& W. 362, 376, 377. And, sc mbit, that In 
order to constitute an act of bankruptcy, by 
departing from the dwelling-house, the depart- 
ure must be with an absolute intent to delay 
creditors; and that if it he only with intent to 
delay creditors in case a particular event occur. 


nd that event does uot occur, it is not an act 
f bankruptcy; Fisher v- Boucher, 10 Bar. 
'res. 705. . . 

( 2 ) Ex parte Lavender, 2 Mont. & *y r * 
1 ; 4 Dea & Chit. 484. S. C. 

(a) This, it seems, was not formerly an ac 
r bankruptcy; see I Mont. Bank. Law, 
,rchbold’s Bank. Law, by Flather, 8tb edit- 

(*) Ex parte Kilncr, 8 Mont. & Ayr. 722, 
Dea. 824, S C. 80 , 

(c) The words used in 5 Oeo. „ 

4, are “ after the issuing “f"™ Extend to 
at that ct was, nevertheless, held t t|)jn 
ie case where nothing further 
riking a docket; Ex parte Gedge 3 
49; Cullen, 57. And even th " £ 8 Jo oo 
riking a docket, where no **’!"S mistake as 
ran it further, the party bein*" whic |, he 
the supposed act of hankrup J jpn. 

,d proceeded ; Ex parto Thomson. 1 Ve» J 
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faction or security for his debt, or any part thereof, whereby he may re- II. The 
ceive(d) more in the pound than the other creditors; and declares such act u 

of bankruptcy sufficient to support either a ^commission already issued, or C y. 
a new one; with a forfeiture by the creditor of his whole debt, and a repay- Com ^ 
raent or delivery up of such money or security, &c. for the benefit of the pounding 
bankrupt’s creditors. And where the bankrupt, after commission issued, 
and before certificate, gave to the petitioning creditor, who was also as- Creditor. 
signee, a bill of exchange for part of his debt, the residue having been ^ *595 ] 
proved under the commission, the bill was held to be void, as contrary to , 
the general policy of the bankrupt law, and contrary to the spirit, although 
not strictly within the letter, of this section(e). And if the agreement of a 
petitioning creditor with the bankrupt is wholly or in part the consideration 
for a bill of exchange, the bill is void, and no action can be maintained up- 
on it (/)" But unless the proceedings against the bankrupt be continued, or 
a new fiat issued, the original debt may be recovered (g). The obtaining 
of payment or security seems to be an act of bankruptcy, although it be un- 
certain at the time whether the person obtaining it will thereby receive more 
than the other creditors(/r. But where a friend of the debtor agreed to 
give a creditor 5 s. in the pound on the amount of his debt, on condition that 
the creditor should sue out a commission against the debtor, this was holden 
to be a legal contract, and a bill given for the amount of it a valid bill(t). 

The same statute also introduced a new description of act of bankruptcy, 
declaring that every trader who shall make or cause to he made any /raudu- Tranrftr 
lent gift, delivery, or transfer of any of his “ goods and chattels ,” shall be of Bill(;). 
deemed to have thereby committed an act of bankruptcy. And it was held, 
that a bill of exchange is a chattel within the meaning of this enactment, and 
that the fraudulent delivery or transfer of it, ns a preference, would consti- 
tute an act of bankruptcy (A'). 

By the recent act of l & 2 Viet. c. 1 10, s. 8, as to the mode in which a Actof 
debtor may be made a bankrupt, it is enacted, “ That if any single creditor, 
or any two or more creditors being partners whose debt shall amount to one & 2 Viet 
hundred pounds or upwards, or any two creditors whose debt shall amount c * H°* 
to one hundred and fifty pounds or upwards, or any three or more creditors B * 8 * 
whose debts shall amount to two hundred pounds or upwards, of any trader 
within the meaning of the laws now in force respecting bankrupts, shall file 
an affidavit or affidavits in her majesty’s Courts (/) of bankruptcy that such 
debt or debts is or are justly due to him or them respectively, and that such 


( d ) Instead of 44 shall privately receive,” 
as in 5 Geo 2, c 30, s. 24. 

(O Rose v. Main, 1 Scott, 127; 1 Bing. N. 
C. 357, S. C 

(/) Davis v. Holding, 1 M. 5c \V. 159. 

(g) Davis r. Holding, H. T. 1840, Q,. B. 4 
Jurist, 336. 

(A) Ex parte P. Pacton, 15 Ves. 463. 

(*) Fry t>. Malcolm, 5 Taunt. 117. 

(j) See ante, 208 to 210. 

( k ) Camming r. Bailv, 6 Bing. 363; 4 
Moore &. P. 36, (Chit, j 14S5); nnd per Tin- 
dal, C. J. 44 In some of the old books, and 
previously to the decision in Slade's case, bills of 
exchange seem not to have been considered ns 
goods and chattels ; but in modern times a dif- 
ferent opinion has prevailed, and goods and 
chattels nave heon deemed to include not only 


things that pass by delivery, but also chotes in 
action; and it is no answer to say, that bills of 
exchange have not been esteemed chattels un- 
der certain acts of parliament creating offences , 
and thut an act of bankruptcy is in the nature 
of a crime; because although in times when 
trade was little practised or understood, some 
kind of criminality seems to have attached to 
such an act, such an opinion could no longer 
prevail, when the legislature itself permits a 
trader to commit an act of bankruptcy by de- 
claring his insolvency in the Gazette.” 

It was also held in the same case, that closing 
the doors of n bank is 44 a beginning to keep 
house ,” although the banker be not domiciled 
at the hank. 

(/) Qutrre, Court. 
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II. Tbs debtor, as he or they verily believe, is such trader as aforesaid, and shall 

Act of cause him to be served personally with a copy of such affidavit or affidavits, 

Bankrupt* # an( j w j t jj a not i ce j u writing requiring immediate payment of . such debtor 
l & 2 Viet debts; anc * such trader shall not within twenty-one days(m) after personal 1 
e. liO'slV service of such affidavit or affidavits and notice pay such debt or debts, or se- 
[ *696 ] cure or compound for the same to the satisfaction of such creditor or credit- j 

ors, or enter into a bond, in such sum and with such two sufficient sureties as I 

a commissioner of the Court of Bankruptcy shall approve of, to pay such 1 

sum or sums as shall be recovered in any action or actions which shall have 
been brought or shall thereafter be brought for the recovery of the same, to- 
gether with such costs as shall be given in the same, or to render himself to 
the custody of the gaoler of the court in which such action shall have been 
or may be brought according to the practice of such court(n ), or within such 
time and in such manner as the said court or any judge thereof shall direct, 
after judgment (n) shall have been recovered in such action, every such trader 
shall be deemed to have committed an act of bankruptcy on the twenty-sec- 
ond day after service of such affidavit or affidavits and notice, provided a fiat 
in bankruptcy shall issue against such trader within two calendar months from 
the filing of such affidavit or affidavits, but not otherwise.” 


III. The 
Petitioning 
Creditor’s 
Debt. 

Amount of. 


III. The Petitioning 


Creditor’s Debt 
Note. 


Ilf RESPECT OF A BlLL 


OR 


With respect to the petitioning creditor's debt , when founded in part or the 
whole on a bill or note, there must be a debt, if to one creditor or firm, of 
lOOf. ; or if to two separate creditors, debts of 1 501. ; or if to more than two, 
debts of 2001. (o) ; and such debt must be independently of interest , unless it 
was expressly reserved, for otherwise interest is not a debt, but only in na- 
ture of damages , and cannot be added to the principal, so as to constitute a 
sufficient petitioning creditor’s debt p). But if interest were specially made 
payable on the face of the instrument, it would be otherwise (/>). 


What BUI* If a creditor has received and transferred a bill of exchange, the holitr 
an J* ^ ot< * of the bill is the proper petitioning creditor (q). And when the bill or note 
•a cient j g con ,pj e t e ]y due and payable before the act of bankruptcy, the then bo 
er’s right to strike a docket stands precisely in the same situation as t 
of other demands completely due. But with respect to bills and other . f 
gotiable securities not due at the time of the act of bankruptcy, the ? 0 
stands in a different situation. And where the petitioning creditors 


( m ) What amount* to a consent to defer 
payment beyond the twenty-one days. Ex 
parte Brown, 1 Mont, ct Chit. 198, where see 
as to reauisites of affidavit. 

(n) A defendant who has entered into a 
bond with sureties under this act is to be con- 
sidered in the same sit nation as if he bad been 
arrested and given bail, and may, therefore, he 
rendered btfo re judgment, notwithstanding the 
use of the words •• after judgment,'* in the 
subsequent part of the section; Owston v. 
Coates, 2 Perry & Dav. 485. 

(o) 6 Geo. 4, c. 16, s 15; see sect. 18, and 
cases, post, 699. 

A tender to petitioning creditor after docket 
struck and before ft a t issued, does not destroy 


bCao a, to inralidate/ifff; Ex. pa * g f 
tot. & Ayr. 442; 3 Dea. & C ^ aW. SOS. 

(p) Cameron r. Smith, 2 Bar 

!hit. j. 1047) ; In .« Borg***. 8 1 0nel . 
Moore, 746, ( Obit. J- I0 . 42 i]-P^6 
y. Buck. 412, 


U Dues, ***, r - ' toWcr Ol 

16, s. 57, now enables » do ^ 

lote, over due at the ^ inter* 1 

to prove for 

ere not reserved. But tn® 1 tQ * 

ted to proof , and doe* not ^ of** 

ilder to tan* * 

•eat not r tier ltd. Sta 
it. 416. _ . ft 0 4 |2 

(q) Ex parte Botten. 1 Mont. * 
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was founded on a bill of exchange, which he had negotiated when he issued III. Peii- 
a fiat against the^drawer, and he afterwards procured a new fiat on the same 
docket papers, having in the *meantime got the bill into his bands, the court j) e b t . 
annulled the fiat(r). The date of a promissory note made by a bankrupt ^ 
was once considered to be prima facie evidence, to show that the note exist- ^ Nol6i 
ed before the bankruptcy (s), but a contrary doctrine now prevails(t)\ and, sufficient, 
at all events, no declaration by the bankrupt, subsequent to his bankruptcy, [ *697 ] 
would be admissible to prove the fact. 

Where in an action by the assignee of a bankrupt, it appeared that a bill 
drawn and indorsed by the petitioning creditor and accepted by the bank- 
rupt, had been produced at the opening of the commission, and had been 
then examined by the commissioners, and had afterwards been lost, and, 
though search bad been made, could not be found or produced at the trial; 
it was held, that the petitioning creditor’s debt was proved by evidence of 
the contents of such bill(u). 


The 6 Geo. 4, c. 16, s. 15(r), enables a person who has given credit to • 
any trader upon valuable consideration, for any sum which shall not have c ‘ •*’ 
become payable at the time such creditor committed an act of bankruptcy, 
to be a petitioning creditor, or join in petitioning, whether he ehall hate any 
security in writing for such sum or not . The words in italics are new, and 
not in the previous acts on this point. The previous acts only enabled cre- 
ditors upon written securities to issue a commission (y). 

Under this statute, if a bill be accepted before the act of bankruptcy, 
though it be not then payable, the then holder may issue a commission against 
the acceptor(z) : and as a bill, although not due at the time of the bankrupt- 
cy of the drawer or indorser, may be proved under a commission against 
them(o), it should seem that a commission might also be ^issued against such [ *698 ] 


(r) Ei parte Patzker, 8 Mont. & Ayr. 889; 

2 Dea. 469, 8. C, St mbit, be could have 
supported the fiat at law; id. ibid. 

(«) Taylor r. Kinlock, l Stark. Rep. 175, 
179, (Chit j. 951); 2 Rose, 474; ante , 148, 
note (n); and see Obbard v. Beeiham, Mood. 
& M. 486, (Chit. j. 1490), in which Lord Ten- 
terden approved of this decision; but in Cowia 
r. Harris, Mood. & M. 143, it was held, the 
production of an indorsed acceptance was not 
of itself evidence that the indorsement was be- 
fore the act of bankruptcy, and some other 
proof, such as delivery of the goods by the hold- 
er of the indorsement before the bankruptcy, 
was required; and! see Rose v.. Rowcroft, 4 
Campb. 245, (Chit j. 944); post, 699, note (n); 
but note,' that in Obbard r. Beetham it was 
proved that the note was in existence before tbe 
docket was struck; however. Lord Tenterden 
appear* to have considered the mere production 
ot the note sufficient; see next note. 

(f) Cowie r. Harris, Mood. & M. 143, in 
last note. 

An I. O. IT. bearing date before the bank- 
ruptcy, constitutes no evidence of a petitioning 
creditor** debt, without some proof that it wus 
in existence before the bankruptcy; Wright r 
Lainsoa, 2 M. & W. 789; 6 Dowt. P. C. 146. 

And in the recent case of Anderson s. Wes- 
ton, 6 Bing. N. C. 296,4 ® Scott, 588, 8. C. \ 
tbe court, m laying it down as a general rule 
that a bill or note is to be presumed to htve 
been made on the day on which it bears date, 


observed, “ There' is one exception to which 
there are several cases which apply; it is not 
necessary to go through them in detail; that is 
where a bill or note is produced for the purpose 
of proving a petitioning creditor’s debt to sup 
port a proceeding in bankruptcy; in that case, 
though there may be some variation between 
the different decisions relating to that subject, 

I apprehend it may be taken to be now settled, 
that some evidence besides the date is necessary 
to shew that the instrument produced for that 
purpose had its existence before the act of bank- 
ruptcy took place. But tbe ground for requir- 
ing that proof appears to be a very reasonable 
and substantial one, which is this, that a pro- 
ceeding in bankruptcy differs from an ordinary 
suit. The effect of a proceeding in bankruptcy 
is retrospective, and the object of it is to invali- 
date nil transactions which have taken place be- 
tween tbe act of bankruptcy and the time when 
the commission takes effect. In order, there- 
fore, to support such an instrument bearing 
date before the act of bankruptcy , it may be ne- 
cessary to givo evidence in addition to the date.” 

(u) Poolev t>. Millard, 1 Cro. & Jer. 411; 1 
Tyrw. 881; *9 Law J. 114, S C. 

(x) Repealing the \7 Geo.^1, c.’Sl, and 5 
Geo. 2, c. 80, s. 22. 

(y) Hoskins r. Duperoy, 9 East, 498; 6 Eap. 
Rep. 55, (Chit. j. 749); Cothay r. Murray, l 
Campb. 885. 

(x) I Mont. 44; Cullen, 74. 

(«) Maearty v. Barrow, 2 Stra. 949 ; 3 


Digitized by Tooele 



603 


OF BANKRUPTCY. 


[part 11. 


III. Peti- par ties (6); and tbough it was doubted at nisi prius whether a bill of ex- 
Creditor’* c ^ an 5 e * s a g°°3 petitioning creditor’s debt against the drawer, be- 
Debt * f Qre it becomes due, or has been dishonoured by the acceptor(c), it has since 
Wlimt Bill* been settled, that such a bill does constitute a sufficient petitioning creditor’s 
and Notes debt, and that a commission may be issued against the drawer , although the 
sufficient, bill was neither due nor had been presented for acceptance or payment, and 
though after the issuing of the commission, and when the bill became due, 
the drawee had duly paid it (</) . If two persons exchange acceptances, and 
before the bills are mature, one of them commits an act of bankruptcy, there 
is not such a debt due from him as will sustain a commission (e). And a 
note, though absolute in its terms, but in fact given for securing a contin- 
gent debt, has been considered insufficient to support a coromission(/). 
But this may be questionable, as verbal evidence is not admissible to defeat 
a bill absolute on the face of it(g). 

It has been determined (A) that a bill of exchange to the precise amount 
of 100/., drawn and issued by a trader before an act of bankruptcy, but be- 
coming due afterwards, is sufficient, after it has become due, to found a pe- 
tition for a commission of bankrupt against him, though, allowing a rebate oj 
interest , there was not, at the time of the act of bankruptcy, a debt of 100/.; 

( for the drawer contracts a debt the moment the bill is given. And the hob 

der of a bill or note to the amount of 100/. or upwards, though he may have 
bought it for less, is a creditor for that sum, and may issue a commission (i). 
But where a petitioning creditor’s debt was created by his giving the bank- 
rupt a check on the petitioning creditor’s banker, it was held, that to estab- 
lish the debt the payment of the check must be proved; that it was not suffi- 
cient (especially where the bankrupt’s papers came to the hand of the peti- 
tioning creditor) to shew the check to have come to his hands again, and that 
his bankers, the day after the date of the check, paid on his account to the 
bankrupt’s bankers, a sum corresponding with the amount in the check(fc). 

A creditor by a bill or note, made by the bankrupt before an act of bank- 
ruptcy, but not indorsed to the holder till after , is allowed to be a petitioning 
creditor; for this is a case in which the law allows the assignment of a chott 
in action , and the assignment relates to the original debt, and the assignee 
stands in the original creditor’s place(/). For the same reason a creditor 
rpay, to a debt due to himself before, take a note of the bankrupt, indorsed 
to him after the bankruptcy, to make up a sum required by the statute: it 
being sufficient within the words of the act that there is an existing debt 
(of ther equisite amount) vested in the petitioning creditor at the time he 
[ *699 ] P et *dons(m). It was *holden before the 6 Geo. 4, c. 16, that in such a 


, Wils. 16, (Chit. j. 272, 273) ; Ex parte Adney, 
Cowp. 460, (Chit. j. 603); 1 Mont. 150; Cul- 
len, 98; Ex parte Thomas, I Atk. 73, (Chit j 
320), where this was held as to a note. 

(5) Starey v. Bams, 7 East, 435; 3 Smith, 
441, (Chit. j. 729). 

(c) Roso v Rowcroft, 4 Campb. 245, (Ch. 
j. 944). 

{d) Ex parte Douthat, 4 B. & Aid. 97, (Ch. 
i. 1092); Bayl. 5th edit. 413; Lloyd r. Lloyd, 
Exch. E. T. 1839, April 16th, MS. 

(e) Sarrattr. Austin, 4 Taunt. 200, 208; 2 
Rose, 112, (Chit. j. 844). 

(/) Ex parte Page, 1 Glyn & Jam. 100. 
The note was in the form of a present debt, but 
in fact a security for a contingent debt under a 
marriage settlement. t 

(p) Ante, 142; Moseley v. Hanford, 10 Bar. 


& Cres. 729, (Chit. j. 1493). 

(A) Brett v. Levett, 13 East, 213; 1 Rose, 
112, (Chit. j. 820); Bayl. 5th edit 414. 

(0 Ex parte Lee, 1 P. Wms. 782, (Chit j. 
249); Ex parte Malar, 1 Atk. 150, (Chit j. 
318). 

( k ) Bleasby r. Crossley.S Bing. 430*, 11 
Moore, 327, S. C. 

(/) Ex parte Thomas, 1 Atk. 73, (Chit j. 
320); Anon. 2 Will. 135, (Chit j. 358); 
Binglcy v. M&llison, 3 Dougl. 333; Cooke’i 
Bank. Law, 19, (Chit. j. 425); non. Bingley 
r. Maddison, Cullen, 74; 1 Mont 43, 46; 
Glaister v. Hewer, 7 T. R. 498, (Chit j. 585); 
4 Campb. 246, in notes; Bayl. 5th edit 416. 

(m) Glaister v. Hewer, 7 T. R. 498, (Chit 
j. 596); Cooke, 20; Cullen, 75; 1 Mont 48. 
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case it roust be proved, in order to support a commission, that the bill was III. The 
indorsed by the bankrupt to the petitioning creditor before the suing out of 
the commission; for otherwise the instrument might have been made just be- Debt, 
fore the commission for the express purpose of founding it(n). And where what Bil j § 
a trader accepted a bill to the amount of some goods, leaving a blank for a nd note* 
the creditor’s name as drawer, and the creditor did not sign his name to it sufficient, 
until after he had sued out a commission against the acceptor, it was holden 
that the bill in this case was not sufficient as a petitioning creditor’s debt to 
support the commission (o). 

This statute does not affect bills of exchange or other securities given or 
indorsed after the particular act of bankruptcy on which the commission is 
founded , in respect of which a person cannot, in general, be a petitioning 
creditor(p); and though the act enables persons to prove debts contracted 
after a secret act of bankruptcy, and before the commission, yet it does not 
authorise a creditor to strike a docket in respect of such a debt(^). And 
the acceptor of an accommodation bill, who had paid the amount of it after an 
act of bankruptcy, to a person to whom it had been negotiated, was holden 
not to have a sufficient debt to support a commission(r) ; for though he might 
have proved , he could not strike a docket . The acceptance, however, 
of a security of a higher nature after an art of bankruptcy, does not prevent 
a creditor suing out a commission on a pre-existing debt(s). And if a cred- 
itor take a bill after an act of bankruptcy for a debt contracted before, drawn 
by the bankrupt upon one who had no effects in his hands at the time, or 
previous to the bill’s becoming due, the original debt is not extinguished by 
want of notice to the drawer of the bill’s having been dishonoured, and is 
sufficient to support a commission; for want of notice, though, in general, 
tantamount to a payment, is not so in this case, because having no effects in 
the drawee’s hands, he cannot be injured (/). 


■ j * j 


r. ?■ 



li 


i f 

i iJ5 tf * 
, £ ’* 

' - * 


The 18th section of 6 Geo. 4, c. 16, also enacts, “that if after adjudi- T 10 *?**- 
cation the debt or debts of the petitioning creditor or 'creditors or any of of^inTuffi^ 
them be found insufficient to support a commission, it shall be lawful for the ciencyof 
Lord Chancellor, upon the application of any other creditor or creditors ^editor’** 
having proved any debt or debts sufficient to support a commission, provid- Debt, 
ed such debt or debts has or have been incurred not anterior to the debt or 6 Geo. 4, 
debts of the petitioning creditor or creditors, to order the said commission 
to be proceeded in, and it shall by such order be deemed valid.” Under 
this section, where a petitioning creditor’s debt turns out to be insufficient to 
support a fiat, and the Chancellor orders the fiat to be proceeded in on proof 
of a sufficient debt by any other creditor, the debt of the second may be 
added to that of the first, to make up the requisite amount(u). And a pe- 
titioning creditor who pays a bill which he has accepted for the bankrupt’s 
•accommodation, after it has been proved by the holder, may use the name L # *^0 ] 


(n) Rote e. Rowcroft, 4 Campb. 245, (Chit, 
j. 944); Dickson r. Evans, 6 T. R. 57; Cowie 
r. Harris, Mood. & M. 141; ante , 697, 
note (*); and see other cases, ante, 697, 
note (t). 

(o) Ex parte Farendon, Buck, 34. 

ip) Moss r. Smith, 1 Campb. 489, 490; 
Cullen, 73; 1 Mont. 40, 41; Eden’s Bank. 
Law, 43 ; but see ns to validity of all contracts 
entered into after secret act of bankruptcy, and 
before flat, 6 Geo. 4, c. 16, s. 91 ; 2 & 3 Viet. 

99 « 


c. 29; an/e, 205, 206, &.c» 

(9) Moss v. Smith, 1 Campb. 489; 6 Geo. 
4,c. 16, s. 47. 

(r) Ex parte Holding, 1 Glyn & Jam. 97. 
(Cbit. j. 1115). 

(t) Ambrose r. Clendon, 2 Stra. 1048; 
Daw r. Holdsworth, Ptske, 64; Cullen, 75; 
Eden, 43. 

(t) Bickerdike r. B oilman, 1 T. R. 406, 
(Chit. j. 435) ; Cullen, 75; ante, 486, 437, &c. 
(t/) Byers r. Fouthwell, 6 Bing. N. C. 39. 
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of the proving creditor as a substitution for his own insufficient debt, under 
the 18th and 52d sections of 6 Geo. 4, c. 16'x). 

By the 19th section of the act 6 Geo. 4, c. 16, it is declared that no 
commission shall be deemed invalid by reason of any prior act of bankrupt - 
cy, provided there be an act of bankruptcy subsequent to the petitioning 
creditor’s debt . The object of this section was to protect commissions reg- 
ularly sued out from being defeated by a prior act of bankruptcy. It should 
be observed, that this act does not, like the former (46 Geo. 3, c. 135, s. 
4), contain the proviso that the petitioning creditor should have no notice of 
the prior act of bankruptcy, and for this reason the class of cases relating to 
such notice, and the requisites to support a prior commission, need not be 
noticed(y). Where a hat has been issued founded on a bill of exchange of 
which the commissioner has refused the proof because the bill was fictitious, 
an assignee who has a sufficient debt to support the fiat ought not to petition 
to annul for want of a good petitioning creditor’s debt, without praying fora 
new fiat ( 2 ). 

In general, whatever objection would preclude the holder of a bill from 
recovering at law or in equity, will equally preclude him from issuing a com- 
mission of bankruptcy; for, as observed by Lord Chancellor Eldon, in the 
case of Ex parte Dewdney (a), “ The meaning of the legislature in the 
bankrupt acts requiring the Lord Chancellor to give execution to all the 
creditors was, that this species of execution should be given to those credit- 
ors, who, if a commission had not issued, could by legal or equitable reme- 
dies have compelled payment.” Hence it is necessary, in considering when 
a person may strike a docket or prove in respect of a bill of exchange, to 
keep in view the rules which have been stated in the previous part of this 
work, as well as those more particularly relating to this part of the subject. 

Where the laches or conduct of the bolder have deprived him of bis rem- 
edy at law against the trader, who has committed an act of bankruptcy, it 
will be equally incompetent to him to strike a docket. And, in general, if 
the commission be against the drawer or indorser of a bill, it must be estab- 
lished that he had due notice of non-payment, the same as in an action(fi); 
but proof that after an act of bankruptcy he admitted that he knew the bill 
would not be paid, will suffice(c). It was held in the case of Mann v. 
Shepherd (d), that if a creditor, knowing that his debtor has committed an 
act of bankruptcy, receive part of his debt, the payment i3 void, and the 
original debt remains in force, and will support a commission, founded on 
the petition of such creditor. But a debt which could not be recovered in 
an action, in consequence of a plea of the statute of limitations, nor in equi- 
ty by analogy to it, will not be sufficient to support a commission , or be prove- 
able under it (e). So where the bankrupt entered into a deed of composi- 
tion with *his creditors, by which they released him from his debts, it was 


(*) Ex parte Roger*, 2 Mont & Ayr. 163; 
4 Dea. & Chit. 623, 8. C. 

(y) Rex v. Bullock, 1 Taunt 71. 

(a) Ex parte Briggs, 3 Mont & Ayr. 3 98 ; 
t Dea. 649, 8. C. 

(a) Ex parte Dewdney, 16 Ves. 479. That 
observation is still correct, though the principal 
ease was qualified in Ex parte Rosa, 2 GJyn & 
Jam. 881. 

(A) Cooper*?. Machin, 1 Bing. 426; 8 Moofe, 
636; Brett*?. Lovett, 13 East, 218, (Chit j. 
820) ; Giles v. Powell, 2 C. & P. 269. 

(*) Brett *>. Levett, 18 East, 218; 1 Rose, 
108, nota a, (Chit. j. 820). 

(d) Mann v. Sbaphtrd, 6 T. R. 79; Callen, 


69; 1 Mont. 36; and Doe r. Anderson, 1 Stark. 
C. N. P. 262; 6 M. & Sel. 1. 

(«) Ex parte Dewdney, 16 Ves. 479, 498; 
Eden’s Bank. Law, 42, acc .; butaee 1 Cooks, 
16; In re Coles, 2 Glyn & Jam. 331, pod, 
703, note(t), contra; 16 Vea. 495. If bank- 
rupt do not object no one else ean; see 6 Burr. 
2638; 1 Mont. 88; 16 Ves. 491, 493, 4H 
As to avoiding the statute by a writ and con- 
tinuances, see Gregory v. Hnrrill, 3 B. & B. 
212; 1 Bing. 324; 6 Moore, 625; 6 Bar. & 
Crea. 841 ; Dickenson r. Teague, 1 C., M.fc 
R. 241 ; and toe generally as to the operation 
of the atante of limitationB, anti, 608 to 619; 
at to usury , post, 703. 
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held that a promissory note subsequently given to a creditor for the remain- 111. The 
der of the debt, was nudum pactum, und consequently a bad petitioning 
creditor’s debt(/). And where one of three partners undertook to provide 
for bills of exchange, drawn by the three, such acceptances were holden not l 
to support a commission on a petition of the three against the acceptor(jf). ao(i Not ^ 

When the debt, in respect of which the docket is to be struck, is due to sufficient. 
several persons , whether as general partners or otherwise, they must all be 
petitioning creditors, and a commission, fouuded upon the petition of one of 
such creditors, could not be supported (h ) ; the proceedings under a commis- 
sion being analogous in this respect to an action (t). But a provision has 

been introduced in favour of co-partnerships of bankers, for one of their 
public officers to petition (ft). And it is not necessary in any case that all 
the partners should join in the affidavit of the debt; and it will suffice if one 
of them swear that the debt is due to himself and partners (l). 

Upon a promissory note or bill given to the wife dum sola the husband 
alone may petition(m). 

The petitioning creditor is considered as having determined his election 
by taking out a commission, and is not allowed afterwards to proceed at law, 
though for a demand which is alleged to be distinct from that on which be 
sued out the commission (n). 


IV. The Proof of Bills, Sic . under a Fiat. 

Previously to the statute 7 Geo. I, c. 31, no debt, unless it were com- 
pletely due and payable at the time of the act of bankruptcy, could be prov- 
ed, though it became due between that time and the issuing of the commis- 
sion^). This statute contained the following recital and enactments: — 

44 Whereas merchants and other traders in goods have been very often 
obliged, and more especially of late years, to sell or dispose of their goods 
and merchandizes to such persons as have occasion for the same upon trust 
or credit, and to take bills, bonds, promissory notes, or other personal (p) 
securities for their monies, payable at the end of three, four, or six months, 
or other future days of payment; and the buyers of such goods becoming 
bankrupts, and commissions of # bankruptcy being taken out against them, 
before the money upon such bonds, notes, or other securities became pay- 
able, it hath been a question whether such persons, giving such credit on 
tuch securities, should be let in to prove their debts, or be admitted to have 
any dividend or other beneht by the commission, before such time as such se- 


IV. Proof 
of Bilk, 
He. 

Enact- 

ment*. 

7 Goo. l f 

c. 81. 


[•702] 


(/) Ex parte Hall, 1 Dea. 171. 

(g) Richmond v. Heapy, 1 Stark. C. N. P. 
202; 4 Campb. 207, (Chit. j. 952); and other 
caaes, ante , 71, note (9). 

( h ) Dockland v. Newsome, 1 Taunt 477 ; 1 
Campb. 474, S. C. 

(t) 1 Saond. 153, note l; 291, f. g. ; 2 Stra. 
820; 1 Bos. & Pul. 73; see Guthrie t. Fisk, 5 
Dowl. & Ry. 24 ; 3 Bar. & Cres. 178; 3 Stark. 
Rep. 153, S. C. 

(k) 7 Geo, 4, c. 46, s. 9; 1 & 2 Viet. c. 96; 
ante, 64, 65. The former of these acts ex- 
ressly mentions proceedings in bankruptcy, 
ut not the latter: it has been held, however, 
that the two acts are to be taken together, and 
that the public officer may issue a flat against 
any one of the msmbers of the co-partnership; 


Ex parte Hall, 3 Dea. 405. The 7 Will. 4 and 
1 Viet. c. 73, s. 3, contains a similar provision 
in favour of trading companies; see the act. 
Chit & H. Slat. 1166; and ante . 66, 67. 

(/) 2 Cooke, 1; 4 Mont. 14, note (6); Ex 
parte Hodgkinson, 19 Ves. 291; Eden’s Bank. 
Law, 49; Ex parte Blakely, l Glyn & Jam. 
197. 

(m) Ex parte Barber, 1 Glyn & Jam. 1, 
(Chit. j. 1106); M’Neilage v. Holloway, 1 B. 
& Aid 218. 

(n) Ex parte Lewis, 1 Aik. 154; Ex parts 
Callow, 3 Ves. 1; Ex parte Ward, 1 Atk. 153; 
Cullen, 154; Cooke, 25. 

(o) Barnford v. Burnrell, 2 Boa. & Pol. 1. 

(p) Tbs statute aays, *' perseus,” but this 
is a mistake, see • Geo. 1. c. 80, s. 22. 
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7 Geo. 1, 
e. 31. 


0 Geo. 2, 
e. 30, s. 22. 

49 Geo. 3, 
c. 12l,i. 9. 


6 Geo. 4, 
e. 16, s. 01. 
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curities became payable, whic h hath been a great discouragement to trade, 
and great prejudice to the credit within this realm;” for remedy whereof ft 
is enacted , “ That all and every person and persons who have given credit, 
or at any time or times hereafter shall give credit on such securities as afore- 
said, to any person or persons who is, are, or shall become bankrupts, upon 
a good and valuable consideration, boni fide for any sura or sums of money, 
or other matter or thing whatsoever , which is or shall not be due or payable 
at or before the time of such person’s becoming bankrupt, shall be admitted 
to prove his, her, and their several bills, bonds, notes, or other securities, 
promises, or agreements for the same, in like manner as if they were made 

E ayable presently, and not at a future day; and shall be entitled unto and shall 
ave and receive a proportionable part, share, and dividend of such bank- 
rupt’s estate, in proportion to the other creditors of such bankrupt, deduct- 
ing only thereout a rebate of interest , and discounting such securities, pay- 
able at future times, after the rate of five pounds per centum per annum, for 
what he shall so receive, to be computed from the actual payment thereof, to 
the time such debt, duty, or sum of money should or would have become 
due and payable, in and by such securities as aforesaid.” In the second sec- 
tion it is enacted , “ That all and every person or persons who now are or 
shall become bankrupts, shall be discharged of and from all and every such 
bond, note, or other security as aforesaid, and shall have the benefit of the 
several statutes now in forcp against bankrupts, in like manner, to all intents 
and purposes, as if such sum of money had been due and payable before 
the time of his becoming a bankrupt.” 

The subsequent statute, 5 Geo. 2, c. 30, s. 22, was considered as a leg- 
islative construction of the 7 Geo. I, c. 31, and to confine that statute to 
written securities (q). But by the 49 Geo. 3, c. 121, s. 9, its remedies 
were extended to all persons giving credit before the bankruptcy. 

By the statute 6 Geo. 4, c. 16, s. 51, these provisions were consolidated 
and re-enacted as follows: 44 That any person who shall have given credit to 
the bankrupt, upon valuable consideration, for any money or other matter or 
thing whatsoever, which shall not have become payable when such bankrupt 
committed an act of bankruptcy, and whether such credit shall have been giv- 
en upon any bill, bond, note, or other negotiable security, or not, shall be 
entitled to prove such debt, bill, bond, note, or other security, as if the same 
was payable presently, and receive dividends equally with the other creditors, 
deducting only thereout a rebate of interest for what he shall so receive, at 
the rate of five per cent . to be computed from the declaration of a dividend 
to the time such debt would have become payable, according to the terms 
upon which it was contracted.” 

*Upon this section of the 6 Geo. 4, the proof of a bill of exchange, &c. 
under a fiat, may be considered under the following heads: 

1 . What billy notey or cheeky may be proved . 

2. Who may prove . 

3. Against whom , and under what fiat. 

4. For what sumSy or to what extent , the proof may be made. 

5. The time of proofy and of making claims. 

(q) Hoskins v. Duperoy, » East, 603; 6 78, S. C. These cases settle the point doubt- 

Esp Rep. 66, (Chit. j. 749) ; and Parslow r. ed in Cullen, 74, and 1 Mont. 46. 

I)earlo?e, 4 East, 439; 1 Smith, 281; 5 Esp. 
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6. The mode and terms of proof and remedy for the dividend . IV. Proof 

7. The consequence of not proving , am/ effect of certificate. ® f 

»c. 

1. fPAa/ Bills, fyc.; prov cable . 


From the judgment of Lord Eldon in the case of Ex parte Dewdney(r), i. What 
it may be collected, that wherever a bill of exchange or other negotiable se- B,,ls, ^. c * 
curity would be valid at law , so as to support an action , it may be proved p 
under a fiat; and on the other hand, it appears to be a genera) rule, that a 
bill not available at law or in equity cannot be proved under a fiat. There- 
fore when the remedy at law had been lost by the operation of the statute of 
limitations, it was considered that the bill or note could not be proved(a). 

But in a subsequent case it was considered that the holder might prove in 
respect of a bill or note, although his claim thereon would be barred at law 
by the statute of limitations, provided it were not so barred when the com- 
mission issued(t). A bill founded upon a consideration , rendering it abso- 
lutely void by some statute, cannot be proved even by a bond fide holder(ti) ; 
and whenever the holder himself has received the bill upon any illegal con- 
tract, he cannot, in general, prove such bill in respect of the consideration (x ) ; 
and the assignees and creditors have a right to insist that the whole security 
is void, and unless they submit to pay what is really due, the court cannot 
order it, and frequently applications of that sort have been refused (y). But 
where the holder has received the bill or note without any knowledge of the 
illegality of the consideration, he will be entitled to prove it, except in the 
cases above mentioned, where the legislature has declared the bill absolute- 
ly void(r). And we have already seen, that by the 5 & 6 Will. 4, c. 41, 
bills and notes given for considerations arising out of gaming, usurious, and 
certain other illegal transactions, are to be deemed to have been given for 
an illegal consideration , and will, therefore, be proveable in the hands of an 
indorsee for value who had no notice of the illegality (n). 

*In Ex parte Bulmer(i), where promissory notes given by a stock-broker [ *704 ] 
for the balance of an account of money advanced to him to be employed in 
stock-jobbing transactions, contrary to the Stock-Jobbing Act, and part of 
the consideration consisted of the profits upon those transactions, and the 
residue for money received, which he had applied to his own use, Lord Ers- 
kine would not permit the petitioner to prove the promissory notes as bind- 
ing obligations, as the consideration for them was made up, though in a very 


(r) Ex parte Dewdney, 15 Ves 495; Ex der. But observe the dates — the commission 

parte Mumford, 15 Ves. 289. there issued in the same year in which the notes 

(s) Ex parte Dewdney, 15 Ves. 497; 1 Sch. were dated and made; Ex parte Ross, &c ; and 

& Lef. 48. see Bavl. 5th edit. 411, 593. 


(t) Ex pnrte Ross, In re Coles, 2 Glyn & 
Jam. 831, which seems to qualify the case Ex 
parte Dewdney, 15 Ves. 479. 

Petitioners, in December, 1824, applied to 
prove, under a commisson which issued 10th 
July 1810, two promissory notes, both dated 
2 1 st May, 1810. The commissioners rejected 
the proof, on the ground that more than six 
years had elapsed since the issuing of the com- 
mission, and since the notes became due. On 
petition, Leach, Vice Chancellor, held that the 
claim of the petitioner was not barred, because 
the commission was a trust for the benefit of all 
the creditors, and the statute does not run 
against a trust ; and he referred it back to the 
commissioners to receive the proof. On appeal. 
Lord Lyndhurst, Chancellor, agreed in opinion 
with tho Vice Chancellor, and affirmed his or 


(a) Ante , 81 to 101, as to illegality of con- 
sideration in general. 

( u) F.x parte Skip, 2 Ves. jun. 489; Ex par- 
te Mather, 8 Ves. 373; Ex parte Mogridge, 
Cooke, 233. 

{y) Per Lord Hardwicke, in Ex parte Skip, 
2 Ves. jun. 489; Culleu, 89; Banfield r. Solo- 
mons, 9 Ves. 84. 

(x) Ante , 92, note(/ ), and 95. 

(a) Ante, 90; and see further as to usury, 
ante , 63, note(A), 87, 88; 2 & 3 Viet c. 37. 
A party whose debt was alleged to be usurious 
could not petition to annul the fiat, even for 
fraud, or stay the certificate; Ex parte Jarman, 
2 Mont. & Ayr. 1 19; 4 Dea. & Chit. 398, S. C. 

(6) Ex parte Bolmer, 13 Ves. 313, 320; sm 
ante, 91, 92, as to stock-jobbing. 
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small part, of the fruit of the illegal use of the money lodged with tbe bank- 
rupt, but allowed the petitioner to prove the sum applied by the bankrupt to 
his own use as money had and received. 

Where the consideration of tbe bill consists of two parts, one bad and the 
other good, and no statute declares that the bill, under such circumstances, 
shall be absolutely void, the rule in equity as well as in bankruptcy is, that 
the security shall avail as to what was good. And, therefore, where a bro- 
ker having been employed to effect some insurances, one of which was illegal 
(being on a voyage from Ostend to the East Indies), the principal, in con- 
sideration of the money laid out in effecting them, indorsed to him a bill 
drawn by himself, and payable to his own order, upon and accepted by a 
person who afterwards became a bankrupt, the broker (the indorsee) was not 
allowed to prove under the commission issued against the acceptor, in respect 
of such part of the debt as arose on the illegal insurance, but it wa9 held be 
might prove for the rest on the bill itself(c). Where there has been an an- 
tecedent legal debt, and a bill is afterwards taken, but which turns out to be 
invalid, the demand for the antecedent debt may be resorted to and prov- 
ed^). 

In regard to the form of the bill, or tbe mode of acceptance or transfer, 
tbe same objections which would in general preclude the bolder of a bill 
from suing at law would equally prevent him from proving under a commis- 
sion^). Thus a bill or note on an improper stamp is not proveable(/). 
But a bill or note payable at a certain time, or on demand, is proveable, 
though the demand be not made till after the act of bankruptcy (g). So, 
where a promissory note payable with interest twelve months after notice was 
expressed to be u for value received,” and the maker became bankrupt be- 
fore any notice was given, it was held tbe payee might prove it under tbe 
commission, because the payment was not contingent (A). If, however, a 
bill or note be payable on a contingency, rendering it void at law, it cannot 
be proved (i). So with regard to tbe acceptance, it must be of such a na- 
ture that the party might have supported an action. We have seen, that before 
the 1 & 2 Geo. 4, it was held(fc) that a letter, undertaking to accept bills ♦alrea- 
dy drawn, was an acceptance, and that the bills might be proved as accepted; 
and though that act requires a written acceptance of inland bills, it is still 
otherwise as to foreign bills (Z) . The indorsement also is governed by thesarae 
rules in bankruptcy as in an action; and therefore, in re Barrington r. Bur- 
ton (m), where B. handed over a negotiable note for valuable consideration 
to G., not indorsing it, but giving a written acknowledgment on a separate 
paper, to be accountable for the note to G., and G. indorsed tbe note, which, 


(c) Ex parte Mather, 8 Ve». 873; Cnllen, 
89; 1 Mont. 115. 

(d) Ex parte Blackbnrne, 10 Ves. 206, 
(Chit j. 706); Ferall v. Sheen, 1 Satinet. 295; 
Phillips v. Cockayne, 3 Campb. 119, (Chit. j. 
848); Barnes and others v. Hedley and anoth- 
er, 2 Taunt 184; 1 Campb. 157, 180, S. C.; 
ante, 96. 

(«) Ante, 126 to 145. 

(/) Ex parte Manners, 1 Rose, 68; ante, 
125, note (u). See generally as to Stamp s on 
Bills, &c. ante , 102 to 125. 

(#) Ex parte Beaufoy, Cooke’s Bank. Law, 
169. 

(h) Clayton n. Gosling, 6 Bar. & Ores. 360; 
3 Dow. & Ry. HO, (Chit j. 1287); ante, 136, 
note (s). 

(t) Ex parte Adney, Coop. 460, (Chit. j. 


603) ; Ex parte Tootel, 4 Ves. 872, (Chit j. 
695); Ex parte Minet, 14 Ves. 189; Ex psrto 
Barker, 9 Vet. 110; In re Barrington, 2 Scb. 
& Lef. 112, (Chit. j. 697); 1 Mont. 127, note 
(c). Instances of contingencies, see ante, 132 
to 144. In other caaee debts contingent at time 
of bankruptcy are proveable after happening of 
contingency, 6 Geo 4, c. 16, s. 56. 

( k ) Ex parte Dyer, 6 Ves. 9; ante, 283. It 
must be remembered this doctrine is limited bj 
the 1 & 2 Geo. 4, c. 78, to inland bills, the 
acceptance of which must be in writing on tbs 
bill itself; ante , 287. 

(/) Ante , 288. 

(m) Barrington r. Burton, 2 Sch. & I* 
112; and see Ex parte Harrison, 2 Bro. C. C. 
615; Cooke, 209. 
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together with the written acknowledgment, came into the bands of M. for IV. Proof 
valuable considertion, and B. and the several parties to the note became of 
bankrupts, it was held, that M. could not prove the note against the estate &c ' 
of B., the written acknowledgment not being assignable, but was entitled to >•. WhaC 
have the amount made an item in the account between B. and G. and to ^ c ‘ 
stand in the place of the latter(n) . So a written undertaking guaranteeing the P ** 
payment of a note of a third person, not due at the time of the act of bank* 
ruptcy, is not a debt proveable(o). But where the guarantee becomes abso- 
lute before the bankruptcy, or, it should seem, where, since the 6 Geo. 4, 
c. 16, s. 56, the contingency happens between the issuing of the fiat and the 
tender of proof, it is otherwise (/>). And where a party accepted bills under 
the following document given by H. S , on behalf of his agents L. and Co. 

— u In consequence of your allowing Messrs. L. to draw on you to the ex* 
tent of 12,000/., I hereby guarantee to you that amount, it being understood 
that payment of these drafts is to be provided for by myself, or Messrs. L. 
in direct discountable bills fourteen days at least before they fall due, &c.” 
and H. S. became bankrupt before some of the bills became due, it was 
held that there was a debt proveable, such document amounting to an original 
undertaking, and not a mere guarantee(y). 

Bills made payable to fictitious payees may be proved by the indorsees 
for a valuable consideration against the acceptor, or any party who knew at 
the time that the payee was a fictitious person(r). And where a par- 
ty who has become bankrupt has transferred a bill, but has by mistake omit- 
ted to indorse it, he or his assignees may be compelled to indorse, so as to 
enable the holder to prove(s). A bill which has been lost before or after it 
is due, may be proved, upon the parties giving a sufficient indemnity to the 
satisfaction of the commissioners (/). And where a bill is exhibited at the 
time of proving, and afterwards is bond fide lost, the commissioner should 
give special directions dispensing with its production, on application for a di- 
vidend^). 

Wherever the holder of a bill has been guilty of such laches or con- 
duct as would discharge the party at law*, supposing he had continued sol- 
vent, they will equally preclude the holder from proving under a *fiat against [ • 70 $ ] 
him(x). It has been held, that a holder who has not given notice him- 
self to the drawer, cannot avail himself of notice given by any other per- 
son (y) ; but it is now settled that notice from any party to the bill or 
note will be sufficient(z). And where the remedy on the bill may have 
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(n) Ante , 246, not e(n); Cullen, 100, 111; 

1 Mont. 142, 149, 150. 

(o) Ex parte Adney, Cowp. 460, (Chit. j. 
603); ante , 244, 250. 

(p) Ex parto Myers, Mont. & B. Rep; 229; 

2 l)ca. & Chit 251, S. C.; Ex parte Simpeoo, 
1 Mont. & Ayr. 541, next note. 

(?) Ex parte Simpson and othera, 1 Mont. 
& Ayr. 54 1 ; 3 Don. & Chit. 792, S. C. Sem- 
ite, it would have been proveable if a mere 
guarantee;^. ibid.; Ex parte Myere, Mont. & 
B. 229, Wist note. 

(r) Bennett r. Farnell, 1 Campb. 180, 130, 
(Chit. j. 743); ante , 157, in notes; Ex par- 
te Clarke, 3 Bro. C. C. 238, (Chit. j. 493); 
and Ex parte Allen, Cooke's Bank Law, 172; 1 
Mont. 145. 

(*) Ex parte Greening, It Vet. 206; ante, 
204, note (g); Cullen, 110, *111; 1 Mont. 142; 
Bmith v. Pickering, Peake's Rep. 50, (Chit j. 


479, 481); Carpenter and others v . Marnell, 3 
Bos. & Pul. 40, (Chit. j. 646). 

(O Ex parte Greenway, 6 Ves. 812, (Chit, 
j 647); Ex parte Trust, 3 Dea. & Chit. 750. 
See further as to lost bills, ante , 264, 265; and 
see Pooley r. Millard, 1 C. & J. 411; ante , 
697, note (u). 

(u) Ex parte Wallas, 2 Mont. & Ayr. 586; 
1 Dea. 496, S. C. ; and see order of Lord 
Chancellor, 14th May, 1836, post , Appendix. 

(x) Ex parte Wilson, 11 Ves. 510, (Chit j. 
720); ante , 433, note (c); Cullen, 99, 100; 
Cooke, 167 to 169. In the case of an accom- 
modation bill, that fact must be proved by the 
holder, to dispense with proof of notice of dis- 
honour; Ex parte Heath, 2 Ves. & B. 240, 
(Chit. j. 894). 

(y) Ex parte Barclay, 7 Ves. 597, (Chit j. 
656); ante , 493, 494, in notes. 

(s) Bee Cases, Ante, 494, 495. 
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IV. Proof been extinguished at law or in equity by the statute of limitations, it was 
of Bill*, onC e held, that the holder will not be allowed to prove under a commission (a), 
&c ’ but this doctrine has been qualified(6). 

i. What Where a bill has been paid, or considered as cancelled or settled by another 
Bill*, &c. kij|^ j t canno t be proved. But the presumption that a bill when in the hands 

prov a . t j |e acce | )tor h as } jeen paid, is not sufficient to oust the holder of proof 

on a bill, which comes through the acceptor, where there is no fraud(c). 

And bills in lieu of which other bills are given, if permitted to remain with 

the holder, may be proved in the event of the latter bills not being paid, and 
of no laches with respect to the latter having been committed ( d ). 

Where the husband receives a fortune with the wife, and gives a bond to 
pay a sum to her trustees in case of bankruptcy,” a note given for the 
amount on the eve of bankruptcy, creates a debt proveable(e). So a prom- 
issory note to trustees for money lent out of the trust property is proveable; 
and if the trustees are responsible to the w ife they may also prove for interest, 
but not otherwise^/). 


2. Who 
tnsy prove. 


Holder of 
Bill for 
value. 


2. Who may Prove. 

With respect’ to the person who may prove a bill, we will consider first, 
the proof by a person w ho, being the bolder, gave value for it at the time it be- 
came so; and secondly, the proof by a person who did not originally give 
value for the bill, but has since been compelled to pay it. 

The bona fide holder of a bill or note, made originally for a valuable 
consideration , may prove for the whole sum contained in it, either against the 
acceptor, the drawer, or indorsers, whether the bill was due cr not at the 
time of the act of bankruptcy, deducting a rebate of interest (g); but he must 
be holder for his own use, not as trustee for another indebted to the estate(/i); 
though under a fiat against a banker, one person will be allowed to prove on 
behalf of a large number of holders of small notes, he not interfering in the 
choice of assignees, or with the certificate(i). And an agent fora public 
company abroad may, to the prejudice of the bankrupt, prove, with the con- 
sent of the assignees, on behalf of the company, on bills of exchange(j). 
When a bill or note is drawn before, but indorsed after the secret act of bank- 
[ *707 ] ruptcy *ol the acceptor to another person, the indorsee, (though before the 6 
Geo. 4, c. 16, s. 50, he could not set off the amount of the sum payable to 
any demand on him by the assignees, because the statute 5 Geo. 2, c. 30, 
related only to mutual debts due before the bankrupteyfj ), may be a peti* 


(a) Ex parte Dewdney, 15 Ves. 479; ante , 
703, note (s). 

(b) Ex parte Eons, In re Coles, 2 Glyn Sl 
Jam. 331; ante, 703, note (/); Bavl. 5th edit. 
593. 

(c) Ex parte Gill, 3 Mont. & Ayr 590; 3 
Dea. 288, S. C. 

(d) Ex parte Barclay, 7 Ves. 597, (Chit. j. 
656); ante, 433, note (c). 

(e) Ex parte Wright, 3 Mont. & Ayr. 387; 
3 Dea. 551, S C. 

(/) Ex parte Green, 2 Dea. & Chit. 113. 

( g ) 6 Geo. 4, c. 16, s. 51; 7 Geo 1, c. 31; 
ante , 702; Slarey r. Barnes, 7 East, 435; 3 
Smith, 441, (Chit. j. 729). 

(A) Fuir v. MTver, 16 East, 139, 140, (Ch. 
j. 865): see Lackington r. Coombes, 6 Bing. 
N. C. 71; post, Sei-off. 

(t) Ex parte Gordon, 1 Mont. & Ayr. 282. 


(j) Ex parte Cotesworlh, 1 Mont. & B. 92, 
confirmed on appeal; Ex parte Chevalier, 1 
Mont. & Ayr. 345. 

Ex parte Chevalier, 1 Mont. & Ayr. 345. A 
firm abroad drew bills on one of its own part- 
ners, trading on his own account in England, pay- 
able to an agent of the foreign firm. The bill* 
were not paid. Process of insolvency iwoed 
against the foreign firm, and a coirroission 
against the English partner. It was held that 
the agent may prove nnder the commission, but 
will be restrained from receiving dividends, un- 
less he elect not to prove under the insolvency 
abroad. 

( j) Cooke, 567 ; Marsh v ■ Chambers, 2 Sirs. 
1234, (Chit. j. 316); Grove r. Dubois.lT.fi. 
114; Dickson r. Evans, 6 T. R. 57, (Chit j. 
581); Ex parte Hale, 3 Ves. 304, (Chit. j. 
674); Hankay r. Smith, 3 T. R 507, note*; 
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tioning creditor for the amount, or prove it under the fiat , because he stands 
in the place of the person from whom lie received the instrument; and the 
debt is not created by the indorsement, but by the acceptance of the bill, or 
making of the note(i); nor will the circumstance of a note being indorsed 
after it was due make any difference(/). And if an indorser or drawer of a 
bill for a valuable consideration, take up and pay the whole bill after the bank- 
ruptcy of the acceptor, or of any other party liable to him on the bill, and 
the bill has not been proved by some previous holder under the fiat against 
such acceptor or other party, such indorser or drawer is entitled to prove it 
under the fiat against the acceptor or such other party (m); and it has even 
been decided, that where the bankrupt had accepted a bill for the accommo- 
dation of the drawer, and the indorser had indorsed the bill also for the ac- 
commodation of such drawer, and had paid it after the bankruptcy, he might 
prove it under the commission against such acceptor (n). So in the case of 
Ex parte Hale(o) it was decided, that the acceptor becoming bankrupt, and 
the petitioner having indorsed it before the bankruptcy, took up the bill, he 
might prove under such commission. And it has been held, that if an ac- 
ceptor for the honour of the drawer, after the bankruptcy of the original ac- 
ceptor, pay the bill, he may prove it under the commission against such 
original acceptor(p). But this latter doctrine was over-ruled in the case of 
Ex parte Lambert((/) , in which it was decided, that such acceptor supra 
protest could not prove under the commission against the original acceptor, 
where the latter had received no consideration from the drawer. And, in 
general, the person thus claiming to prove must have contracted a liability 
upon the bill before the date of the fiat(r). 

If the holder of a bill prove it, and receive dividends under the fiat against 
the acceptor, and also under a fiat against another party, the assignees of the 
latter cannot prove under the fiat against the acceptor the amount of the div- 
idends so paid by them; upon this point all the judges agreed, in the case 
of Cowley r. Dunlop(s), for the same debt cannot be proved twice under 
the same fiat, and there is no hardship *upou the indorser whose estate has [ 
also been compelled to pay a dividend, because it cannot exceed the defi- 
ciency of the amount of the bill beyond the dividend paid by the acceptor, 
and such deficiency would be the very sum which the indorser would have 
lost, had he been the holder of the bill. And where a creditor, after the 
issuing of the fiat, assigns his debt (bills of exchange), this does not give the 


Cullen, 205, 74 ; 1 Mont. 543. But the 6 Geo. 
4, c. 16, §. 50, now gives a right to set-off in 
the case of mutunl credits up to the time of is- 
suing the commission; see putt. Mutual Cred- 
it, and Set-off 

( k ) Ex parte Brymcr, Cooke, 164, 165; 1 
Mont. 43; Cooke, 19, 164, 165, cites Ex parte 
Thomas, 1 Atk. 73, (Chit. j. 320); Anon. 2 
Wils. 135, (Chit. j. 359); ei vide Tonis r. 
Mytton, 2 Stra. 744, note 1, (Chit. j. 264); 
Glaister r. Hewer, 7 T. R. 499, 500, (Chit, 
j. 696); Sharp r. Iffgrave, 3 Bos. & Pul. 395; 
•ee 46 Geo. 3, c. 135, s. 5. 

(/) Bingley r. Maddison, K. B. Mich. T. 
1783, Cooke, 19; 7 T. R. 570; 3 Doug!. 333, 
(Chit, j-, 425) . 

(m) Joseph r. Orme, 2 New Rep. 190, (Ch. 
j. 728); Buckler r. Buttivant, 3 East, 72, (Ch. 
j. 659); Ex parte Brymer, Cooke, 164; Ex 

100 


parte Seddon, cited 7 T. R. 565; Howie r. 
Baxter, 3 East, 177, (Chit. j. 664); and see 1 
Mont. 117, note (k); Cullen, 98, note 36; 
Ba\l. 5th edit. 416 to 4 IS; 1 Rose, 20. 

(n) Ilowle r. Eaxter, 3 East, 177, (Chit, j, 
664); ] Mont. 152, but quare. See the cases, 
post, 70S, ct seq ns to a party to an accommo- 
dation hill. 

(o) Ex parte Hale, 3 Ves. 304, (Ch. j. 574). 
?ince over-ruled as to the point of set-off, see 
post. Mutual Credit and Set-off. 

(p) Ex parte Wuckcrbath, 5 Ve*. 574, (Ch. 
j. 627). 

(q) Ex parte Lambert, 13 Vos. 179, (Ch. j. 

732). 

(r) Ex parte Tsbester, 1 Ro^e, 20; Eden ’a 
Bank. Law, 134, 135; Bayl. 5th edit 418. 

(t) 7 T. R. 665; 1 Mont. 1 49, note (o). 
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IV. Proof assignee a right to prove it, but merely a right to call upon the assignor to 
of Bills, prove the debt as a trustee for the assiguee(t). 

Re. 

Holder of With respect to an accommodation bill, or a bill where one of the parties 
f CC ion bhi" ma ^ * iave su ^ scr ^ ec * name without having received any value, many dif- 
10,1 ll ' Acuities very frequently arise as to the right of the parties to prove. A 
party who has bond fide given a valuable consideration for such bill, we have 
seen, is not affected by the want of consideration between other parties(w), 
and consequently may prove under a commission against such other parties(x). 
So a party with whom bills accepted for the accommodation of the drawer 
are deposited as a security for advances , may prove the full amount under a fiat 
against the acceptor (y). But a party who has not given value for the bill, 
but has, since the act of bankruptcy, been obliged to take it up, frequently 
stands in a different situation, and in many cases has been considered as un- 
able to prove under the fiat , on the ground that he is not clothed with the 
rights of the bona fide holder, nor can justly swear that the bankrupt was in- 
debted to him at the time of his bankruptcy. The rules upon this subject 
may be arranged under the following heads: — 

First , Where there is cross paper exchanged between the parties to the 
accommodation, and each to pay his own acceptances, &c. 

Secondly , Where accommodation party has taken a security. 

Thirdly , Where accommodation party has no security. 

1. When he has paid before the bankruptcy. 

2. When he has not paid till after bankruptcy. 

3. When he may compel holder to prove for his benefit. 
Fourthly , When he may prove under the 52d section of the 6 Geo. 4, 

c. 16, which comprises the statute 49 Geo. 3, c. 121, s. 8. 


First, First , If a bill of exchange or promissory note be given expressly incon- 

Cro«a Bills, gjjeration 0 f another bill or note, and in exchange , the consideration is valid, 
and the holder may prove it under a fiat of bankruptcy (z): and where bills 
or notes are exchanged , the doctrine of suretyship does not apply; for each 
acceptor of the bill, or maker of the note, in such case engages to pay bis 
own acceptance or note(a). But mere reciprocal acceptances to accom- 
modate each other, without specific exchange , will not create a debt on ei- 
ther side, or any right to prove before the party has actually paid, except 
indeed the case can be brought within the 52d section of 6 Geo. 4, c. 1 6{b). 
[ *709 ] Whether there *was an exchange of bills, and one bill was transferred in 
consideration of the other, must be determined by the particular circum- 
stances of such case(c). The bills need not be payable at the same tim e(d), 


( t ) Ex parte Dickenson, 2 Dea. & Chit. 
520. 

(a) Ante , 80,81; Ex parte Rnshforlh, 10 
Ves. 416, 417. 

(x) Cullen, 97. 

(y) Ex parte Vere, 2 Mont. & Ayr. 123; 4 
Dea. & Chit. 296, S. C. If, however, other 
bills have also been deposited as a security, the 
holder, though entitled to prove for the whole 
amount as against the accommodation acceptor, 
,will be restrained as to the dividends; id. ibid. 

(x) Ex parte May dwell, and Ex parte Beau- 
foy, Cooke, 159, (Chit. j. 562); .Ex parte Clan- 
ricarde, Cooke, 162; Rolfe v. Caslon, 2 Hen. 
Bla. 570, (Chit. j. 551); Cowley r. Dunlop, 7 
T. R. 066, (Chit. j. 599); Buckler v. Butti- 
vant, 3 East, 72; 1 Mont. 138 (Chit. j. 659); 


Ex parte Solarte, 1 Mont. & Ayr. 270; fo»/» 
709, note (n). 

(а) Bayl. 5th edit. 423; Rolfe r. Caslon, J 
Ben. Bla. 570, (Chit, j 551). 

(б) Pott , 718; Ex parte Walker, 4 V*. 
473; Ex parte Rawson, l Jac. 278; Ex part* 
Laforest, Mont. & B. 363; pott , 710, noto(f). 

(c) Vide judgment of Lord Ellenborougb, in 
Buckler v. Buttivant, 3 East, 72; 1 Moot 13S, 
(Chit. j. 669). As to the distinction between 
cross bills and reciprocal accommodation, see 
Bayl. 6th edit. 434. May prove , bat cannot 
Utue commission; Bavl. 5th edit. 434; Sarratt 
v. Austin, 4 Taunt. 200, (Chit j. 844). 

(d) Ex parte Maydwell, Cooke, 159, (Chit, 
j. 552); Buckler v. Buttivant, 3 East, 73; 1 
Mont 138. 
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or for the same sums(«), but any variation in the times of payment or in the 
sums of the respective bills is evidence whether the parties did or did not 
transfer the bills in consideration of each other. And it seems, that an 
agreement by each party to pay his own acceptance, is conclusive evidence 
that the bills were given in consideration of each other(/). The consider- 
ation of the bill, for this purpose, may be an acceptance of the party to 
whom it is transferred^), or the acceptance of another person (A), or a 
promissory note(i). 

There is a material difference, however, between the right of such a party 
to a bill to prove it, and that of a person who has actually advanced a valu- 
able consideration for a bill. The latter is entitled, without qualification, to 
prove and receive a dividend immediately in equal proportion with the other 
creditors; k); but the former, though he is, by the present practice, entitled 
to prove the cross bill before he has taken up his own(Z), yet the dividends 
will be withheld until the account relative to the cross bill has been finally 
settled and adjusted (m). Thus if A. gives an accommodation bill to B., 
which B. gives to C. in exchange for an accommodation bill given by C. to 
B., and the three become bankrupt, A.’s bill is proveable by the assignees 
of C. against the estate of A., but the dividend will be reserved(n). 

A person who has accepted a bill in consideration of the drawer’s accept- 
ing a cross bill, and w here it is understood that each party shall pay his own 
acceptances, cannot prove under a fiat against such drawer any payment 
made on his own acceptance, either before or after the bankruptcy of the 
drawer, there being no implied contract of indemnity , in the case of such 
cross acceptances; but each party is considered as looking to the liquidation 
of his claim on the other by the bill which he took in lieu of his own, and his 
remedy thereon, and to those only; in which case the law will not raise any 
implied promise ultra the bills (o) . The party, as acceptor, has no remedy 
against the drawer for payment of his own acceptances, because he did not 
accept in consideration of a promise of indemnity, but in consideration *of | 
an agreement, or rather of an actual and executed deliv ery of other accept- 
ances to the same, or nearly the same amount(p). And consequently, in 
these cases of cross acceptance, the payment made by a party on his own 
acceptance cannot be proved under a fiat against the other acceptor, al- 
though no payment whatever has been made by the latter on his acceptance, 
the only remedy being on the cross bill(y). It has been held, that if a per- 


(e) Buckler t?. Buttivant, 3 East, 72. (Chit. 
J 639); Ex parte Lee, I P. W ins 782; 1 
Mont. 839. 

(/) Cowley r. Dunlop, 7 T. R. 363, ((’hit. 
j. 598); Buckler r. Buttivant, 3 Last, 72; 1 
Mom. 139, (Chit. j. 639). 

( g ) See the observations of I.e Blanc, J 3 
East, 84; Cowley r. Dunlop, 7 T. R. % 363; 
1 Mont. 139, (Chit. j. 598); Bavl 3lli edit. 
427. 

(/») Ex parte Clanricarde, Cooke, 162 ; Buck- 
ler r. Buttivant, 3 East, 72; 1 Mont 139, (Ch. 
j. 659); Ex parte Hustler, 1 Clyn Si Jam. 9, 
(Chit. j. 1019). 

(0 Ex parte Maydwcll, Cooke, 159, (Chit, 
j. 552); 1 Mont. 139; Bayl. 5th edit. 429, 
430. 

(At) Ex parte Marshall, 1 Aik- 130, (Chit. j. 
333); Lx parte King, Cooke, 157; Ex parte 
Crosley, Cooke, 158, (Chit. j. 493); Lx ptric 
Brymer, Cooke, 164. 

f) L\ parte Cl un i -ante, Cooke, 160 ; L\ 


parte Curtis, and Ex parte Lee, Cooke, 159; 
Cullen, 133, 134; 1 Mont. Bank. Law, 139, 
554; Bavl. 5th edit. 424, 425. 

(m) In Cooke, 5th edit. 162, it is stated that 
the surety cannot prove till he has taken up bis 
own paper; but in 1 Mont. 139, it is stated to 
be settled otherwise, though formerly doubted. 
But the dividends are withheld, see Sarratt i*. 
Austin, 4 Taunt. 204, 205, (Chit. j. 844); 
Bayl. 5th edit. 425, 431, 432; Ex parte Blox- 
liam, 8 Ves. 531, (Chit. j. 685); Eden’s Bank. 
Law, 142; and infra , notes. 

( n ) Ex parte Solarte and others, 1 Mont. & 
Ayr. 270; 8 Dea. & Chit. 419, S. C. 

(o) Cowley r. Dunlop, 7 T. R. 565, (Chit, 
j 599); Buckler r. Buttivant, 3 East, 72, (Ch. 
j. 659); Bayl. 5th edit. 426, 427. 

(p) Per Lord LI I on borough C. J. in Buck- 
ler v. Buttivant, 3 East, 81, (Chit. j. 659). 

(?) Cowley iv Dunlop, 7 T. R. 565, (Chit, 
j. 599); Buckler r. Buttivant, 3 East, 72, (Clt 
j. 659), 
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son become a bankrupt, and the dealings between the bankrupt and a credit- 
or consist of cross bills, which are respectively dishonoured, and a cash ac- 
count composed of payments in money and of payments on bills duly hon- 
oured, all the dishonoured bills miht be struck out on both sides, and only 
the cash balance he proved under the Jial(r). But this doctrine has since 
been qualified, and it lias been held, that although where part of au account 
between two mercanlilj houses, which become bankrupt, consists on both 
sides of bills which may be proved against both estates, the cash balances 
between the two homes is pro v cable, excluding the bills outstanding in both 
sides , yet in the event of a surplu $, the bills on both sides are to he included 
in the account (.^). And if the drawer of a bill accepted in consideration of 
bis own acceptance, take up and pay the whole bill after the bankruptcy of 
the acceptor, and the bill has not been proved by the holder under the fat, 
such drawer may prove i t ,7 ) ; though if the assignees of the drawer of a bill, 
accepted in consideration of his own acceptance, pay dividends to the bol- 
der, ir/io also receives dividends under the fiat against the acceptor , the draw- 
er cannot prove the amount of such dividends under the latter fiat(u). 
Where there arc cross acceptances, and the right of set-ojf clear, the court 
will restrain the assignees from bringing an action(j). 

Secondly. Besides these cases of cross paper, a party to an accommoda- 
tion bill frequently receives by w ay of indemnity a bill or note. If an accom- 
modation acceptor, or other party, who puts his name to a bill without having 
received value, take at the same time from the principal or party accommo- 
dated, by way of indemnification, a bill or note for a sum of money payable 
at a day certain, he will be allow ed to prove immediately upon such counter 
security, though the debtor becomes a bankrupt before such counter security 
is payable, and before the surety himself has paid or been called upon, or even 
could, by the terms of his engagement, be called upon to pay the creditor(y) ; 
and this notwithstanding the counter security has been negotiated by die 
party # and returned to him after the bankruptcy (r). It has been observ- 
ed, that such a construction, however it may appear to a common apprehen- 
sion repugnant to the real truth of the transaction, and the real justice of the 
case as between the parties, has been founded upon this, that such a coun- 
ter security creates an absolute debt at law, for which the surety’s liability is 
a sufficient -consideration, and on which, therefore, he is entitled immediately 
to come in as a creditor under the commission. With a view, however, to 
prevent the injury which might be done to real creditors, by allowing such 
constructively absolute but really contingent creditors to receive dividends 


Bat «ee Ex parte Solarte and others, 2 Dea. 
& Chit. 261. K. and Co. sent to A. five bills 
drawn by them on D. and S.,and received from 
him in return his acceptances for the precise 
amount, which they discounted with their own 
bankers, but none of them being paid by A 
(who became bankrupt himself before they fell 
due) they were proved by the holders under 
K- and Co.’s commission: A. having never ne- 
gotiated the five bills sent him by K. and Co., 
it was held that his assignees could not prove 
them under K. and Co.’s commission. 

(r) Ex parte Walker, 4 Ves. 373; Ex parte 
Earle, 5 Ves. 833; 1 Mont. 141, 148. Seethe 
observations of Lawrence, J. in Buckler r. But- 
tivant, 3 East, 83, 81, (Chit. j. 6->9); Cooke, 
161 f 162; Bayl. 6tli edit. 428. 

(s^ Ex parte La forest and another, 1 Mont. 


& B. 363; 2 Dea. & Chit 199, S.C.; Ex parte 
Rawson, 1 Jac. 278, where see Ex parte Walk- 
er, 4 Ves. 373, and Ex parte Earle, 5 Ves 833, 
explained. An appeal was preferred against 
the decision of the Court of Review in Ex parte 
Laforest, but not prosecuted for want of funds. 

(t) Cowley r. Dunlop, 7 T. R. 565, (Chit, 
j. 699); 1 Mont. 147; Joseph v. Ormer, 2 New 
Rep. 180, (Chit, j 728). 

(t/) Cowley r. Dunlop, 7 T. R. 666; 1 Mont. 
149, (Chit. j. 598); see Ex parte Solarte, 2 
Dea. & Chit. 261; supra t note (p). 

(x) Ex parte Clegg, 1 Mont. & Ayr. 91. 

(y) Ex parte Mavdwell, Cooke, 157; 2 Hen 
Bla. 570, (Chit. j. 552); Cullen, 133, 134; 1 
Mont. 131, 132, 134, 153, 157, 158. 

(-) Ex parte Scddon, cited in 7T. R 570. 
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upon debts which may never exist but in law , it has been thought necessary, 
where there are cross demands between the surely and tlie bankrupt upon 
counter paper, as it is called, and upon which, till either has actually paid, 
they are substantially only sureties, though nominally creditors of each other, 
to suspend the dividends till it appear that the surety has actually paid, 
and how far he has exonerated the bankrupt’s estate from his own paper(a). 

A security of this nature must be a bill, note, or bond, payable at all 
events, and not a mere parol or written undertaking to indemnify (i). A 
promissory note payable on demand, or a bill payable at all events, are suffi- 
cient securities to enable a parly to prove, though no demand has been made 
before the act of bankruptcy (c ) . But if the acceptor of a bill receive from 
the drawer an undertaking to indemnify, or a receipt for his acceptance, as 
for money received, this is not such a counter security as creates a debt 
capable of being provcd(d). In Kx parte Metcalfe(e), where A. and B. 
became bankrupts, the assignees of B. were allowed to prove under the 
commission against A. a cash balance due from A. to B., but the divi- 
dends were ordered to be retained to reimburse the estate of A. what it 
should be compelled to pay upon a distinct transaction, viz. a loan of bills 
from A. to B., some of which hid been dishonoured, so that the money, 
thus in the hands of A., was in the nature of a cross security and indem- 
nification against the accommodation paper. • So in the case of Willis r. 
Freeman(/), Lord Lllenborough said, that Wilkins v. Casey ( g) had estab- 
lished, that if a mm, who has funds in his hands belonging to a trader who 
has committed a secret act of bankruptcy, accept a bill for that trader with- 
out knowing of such act of bankruptcy, lie may apply those funds, when 
the bill becomes due, to the discharge of his own acceptance, though a com- 
mission of bankruptcy may have issued in the interim, and will be protected 
against any claims the assignees may afterwards make upon him in respect of 
the funds so applied. 

It is not necessary in all cases that the security to the accommodating 
party should be given expressly ns an indemnity. Thus it was held in the 
case of Kx parte Bloxhnm(/i). that bankers, who have accepted bills for the 
accommodation of the bankrupt, may prove upon the bills drawn by him 
and remitted to them in the course of their banking *account, though their [ 
acceptances were not due at the time of the bankruptcy; and it being ob- 
jected, that the acceptance, was not such a consideration as gave the bankers 
a right to prove upon the bills deposited but not due till after the bankruptcy, 
and when the banker accepted, not having bills, but bills were deposited after- 
wards to indemnify him, that is not such a giving credit as falls within the 
statute 7 Geo. 1, c. 31, (the provisions of which are included in the 51st sec- 
tion of the 6 Geo. 4, c. 1(5,) and that in Kx parte Mavdwell, the acceptance 
was upon the express credit of the note, and that consequently this case was 
distinguishable; the Lord Chancellor said, that in Kx parte Maydwell it was 
held, that the liability hv the acceptance was a good consideration for the 
promissory note, and the proof was permitted. Cases occurred afterwards 


(a) Ex parte Curtis, Cooke, 159; Ex parte 
Lee, ibid. (Chit. j. 249); Cullen, 134; Eden’s 
Hank. Law, 142. 

( b ) Vanderhayden r. I)e Paiba, .3 YVila 
623; Chilton v. Whitfin, 3 Wils. 13; Cullen, 
131; 4 Mont. 15 >, (Chit, y 378). 

(c) Ex parte Mayd well, Cooke, 159; 1 .Mont 
158, (Chit, j 562). 

(d) Ex parte Beaufoy, Cooke, 159; Smith 
r. Cells, 7 T. R. 489; Snailh r. (iale, 7 T. R 
463; Cullen, 138; I Mont. 157. 


(e) Kx parte Metcalfe, 11 Ves. 404, ( Chit. j. 
719); Madden r. Kempster, 1 Campb. 12, 
(Chit. j. 739); Willis r. Freeman, 12 East, 
659, (Chit. j. 802). 

(/) Willis r. Freeman, 12 East, 659, (Ch. 
j 802); Hammond r. Barclay, 2 East 227, 
< Chit, j 646). 

(?) Wilkins v. Cuaey, 7 T. R 711. 

( h ) Ex parte Bloxhaur, 9 Ves. 531 , (Chit. j. 
685); Bayl*5th edit. 434. 


Digitized by 


Google 


711 

IV. Proof 
of Bills, 
&c. 

2. Who 
may prove. 

Secondly , 
Where Ac- 
commoda- 
tion Party 
has taken a. 
Seearitv 


*712 ] 



OP BANKRUPTCY. 


f PART 11. 


712 


IV. Proof demonstrating some mischief in that doctrine: the party proving, but not tak- 1 
of Bill*, j n g U p hi s own acceptance; and the Lord Chancellor afterwards put that con- j 

&c ‘ dition upon them, that they should take up their acceptances. Uponthissort j 

2. Who of transaction, bankers accepting upon the credit of bills remitted fromthecoun- I 

may P * try ; they must be entitled to prove, but they should prove upon the securities. 
Where Ac- Where a person has become a party to a bill or note for the aecommoda- 
commoda- tion of another, and has been obliged to pay it after the bankruptcy, he may 

tioo Party set 0 ff suc h payment against a debt due from him to the bankrupt at the time I 

security 0 * °^ 1 * s bankruptcy (i) , and now at the time of issuing the commission. But i 
this is a case of mutual credit under the statute 6 Geo. 4, c. 16, s. 50, which 
will be hereafter more fully considered. 

Thirdly , Thirdly. Where a person has become an accommodation party to a bill 
com mod a-” or note i though there is neither cross paper nor a security in his hands to in- 
tion Party demnify him, yet if he has paid the bill befo re the act of bankruptcy o!\n$ 

haa no Se- principal, it is proveable under the fiat as money paid for his use(Ai). 
curity. 

he hai^aid ® ut suc ^ or nole a f ter l * ,e act °f bankruptcy of his princi- 

the Bilf Ac- P a ^ be cannot, in general, prove under a /ia/, unless he can avail himself of 
fore Bank- the provisions in the statute 49 Geo. 3, c. 121, s. 8, (which are repeated 
ruptcy t in the 52d clause of the 6 Geo. 4, c. 16(/). This is perfectly clear in the 
2? When case °f an accommodation acceptor , or maker of a note, who being the par- 
he haa not ties primarily liable can have no remedy upon them . Thus where a per- 
pal< Baiik^” son accepted a bill to accommodate the drawer, upon a parol promise by the 
niptcy!* * latter to find money to lake it up when due, and to save the acceptor harm- 
less, but who did not take it up when it became due, and soon after was a 
bankrupt, and the acceptor, after the bankruptcy of the drawer, was sued 
upon the bill and taken in execution for the debt and costs, it was held, that 
no debt accrued to him from the drawer till he paid the debt and costs, or 
(which was the same thing as actual payment) till he rendered his body in 
satisfaction thereof, and this not being till after the bankruptcy, could uotbe 
[ # 7J3] proved under the commission against the drawer(m). And # it makes no 
difference if, instead of a parol promise, the surety takes a promise in writing 
from the drawer that lie will take up the bill when due(n). 


Question The right, however, of an indorser of a hill or nole, who has become so 
whether an mere ly f or the accommodation of another , and has paid the bill after tlie 
dailon*/ 0 - bankruptcy, seems not to have been perfectly settled(o), though since pro- 
dorter tided for by the 49 Geo. 3, c. 121, s. 8, and the present act 6 Geo. 4, c. 
could ig^ s 52 (p). It was held in the case of Brooks v. Rogers (f), that if the 


(/) Ex parte Bovlc, Cooke, 561 ; Smith r. 
Hudson, 4 T. R 211, (Chit. j. 476); Atkin- 
son v. Elliot, 7 T. R. 378, (Chit. j. 592). See 
pout, tit. Mutual Credit and Set-off. 

(A) Cullen, 129; l Mont. 131, 153; Sted- 
man v. Mnrtinnnnt, 13 East, 427, (Chit j. 
827). 

(/) See 6 Geo. 4, c. 16, *. 52, post , 718. 

( //i ) Chilton r. Whitten, 3 Wils 13, (Chit, 
j. 378); Young r. Hockley, Bla. Rep 839; 3 
Wils. 316; 1 Mont. 154; Cooke, 203 to 205; 
Wood »?. Hodgson, 2 Rose, 47; Yallop r. 
Ebers, 1 Bar. & Adol. 702, 703. 

(/») Vanderlmyden r. De Baiba, 2 Wils. 
628; Heskingson v. Woodbridgc, Dougl. 166; 
Cooke, 203 to 205; Cullen, 181. 

(o) The leading case* upon thi* point are 
Brooks v. Rogers, 1 Hen. Bla. 640, (Chit. j. 
480); Howls r. Wiggins, 4 T. R. 714, (Chit. 


j. 469); and Howie t*. Baxter, 3 East, 177, 
(Chit. j. 664) ; 3 Bos. & Pul. 395; Bayl. 5th 
edit. 422 

(p) Post, 7 13. 

(</) Brooks t?, Rogers, 1 Hen. Bla. 640, (Cli. 
j. 480). In 1 Mont. 154, nole (<f), there is a 
question whether this case is law, and Cowley 
v. Dunlop, 7 T. R. 565, (Chit.j. 59$),aod 
Buckler r. Buttivanl, 3 East, 72, (Chit. j. 659), 
are referred to; and it is suggested that the 
whole question is, whether the payee and draw- 
er stood iu the situation of principal and surety. 
In Cowley r. Dunlop, Lawrence, J. speaking 
of the case'fcf Brook's v Rogers, says, “ I ar- 
gued that case as being the case of principal 
and surety, and considered Brooks as lending 
his name to Rogers to get money on the draft 
of Rogers of the Olney bank, and that, in sob* 
stance, it was an advance of money to Rogers 
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payee of a bill of exchange, not being a creditor of the drawer , indorsed IV. Proof 
and got it discounted, merely for the purpose of raising money for him, and 
handed the money to him, and was afterwards obliged to pay it to the in- w 

dorsee, but not till after the drawer became a bankrupt, he could not prove p^ ve 

it under the drawer’s commission; because no debt accrued to him from the j^ ccommo ^ m 
drawer till the money was actually paid, which was not till after the bank- datiotT/iH 
ruptcy. In the case of Howis r. Wiggins (r), where a party became payee dor$tr. 
and indorsee of a promissory note for the accommodation of the maker, who 
delivered it to a third person wilh the payee’s indorsement, and afterwards 
became bankrupt, it was held that the payee and indorser, paying it after the 
bankruptcy, was not entitled to prove, his debt accruing only upon payment 
of the note($). in the case of Howie v. Baxter(/), the bill had been ac- 
cepted by the bankrupt for the accommodation of the drawer, # and the [ *714 ] 

.plaintiff, at the request of the drawer, indorsed the bill, merely to give it ad- 
ditional credit, after which the drawer got it discounted, and the acceptor 
became bankrupt, and the plaintiff was afterwards obliged to pay the amount 
to a bona fide holder, after w hich the defendant obtained his certificate, and 
the court said, that the plaintiff contracted no liability at the defendant’s re- 
quest, and that he never became surety for him in this transaction, and that 
the plaintiff ’s demand against the defendant, the acceptor, arose solely upon 
the bill, and that there w as nothing to prevent his pro\ mg it under the commis- 
sion, and consequently that the bankrupt was discharged by his certification). 

It is submitted, that where the party from being acceptor of the bill or 
maker of the note was primarily liable, and could not have any claim by why*/"- 
virtue of the instrument itself upon any party to it, there were sufficient dorter 
grounds for bis not being allowed to prove under the commission; because, ou 8 hl to 
independently of 7 Geo. 1, c. 31, no person could prove, unless he bad a aUowckTto 
subsisting legal demand actually payable at the time of the bankruptcy ;*), prove. 


on the credit of Brooks's name an surety to the 
bank; bat I doubt if that argument is not falla- 
cious; for oo Brooks carrying the bill to the 
bank, the hank lent him theamonntof it on the 
security of the bill, on which Brooks was enti- 
tled to recover 4 when returned to him for non- 
payment. 

(r) Howis r. Wiggins, 4 T R. 714, (Chit, 
j. 496); Bnyl. 5th edit. 421, 422. Mr. Mon- 
tagu, in vol. i. 155, note (c), observes on this 
decision, “ thut it is a stronger case of princi- 
pal and surety than the case of Brooks p. Rog- 
ers, I lien. Bla. 640, (( hit. j. 480), above 
mentioned, because in Howis r. Wiggins no 
money consideration passed between the payee 
and maker before the bankruptcy of the latter. 
And see the argument in Howie r. Baxter, 3 
East, 177, (Chit. j. 664). In Cowley t. Dun- 
lop, 7 T R. 565, (Chit. j. 698), Grose, J. say, 
“ The case of llowis r. Wiggins came on be- 
fore this court on a motion for a new trial ; and 
possibly under a misapprehension of it, I con- 
sidered it as a case of indemnity ; and the ground 
on which the rule waa refuted was, on the sup- 
position that Vanderhayden and De Paiba, 
which waa a case of indemnity, was in point. 
1 then considered Howis the plaintiff, and payee 
of the two ptomissory notes, as having indorsed 
them as surety for the defendant, with a view 
to give credit to the notes, and without any con- 
sideration given to him for his so doing. In 


any other wa v of considering that case, I think 
it is not to be supported. ” It was also observ- 
ed by Lord Ellenborough, in Buckler r. Butti- 
vant, 3 East, 82, (Chit. j. 659), 44 It is unne- 
cessary to say any thing of the cases of Brooks 
r. Rogers, and llowis p Wiggins, though I 
Have a derided opinion on the subject; it is 
sufficient for the present to observe that the no- 
ble lord by whom the former of those cases 
was determined, afterwards changed his opin- 
ion in the case of Ex parte Seddon, and that 
the latter case has since been doubted in this 
court by some of the judges in Cowley p. Dun. 
lop.” It is observable, however, that the case 
of Ex parte Heddon, cited in 7 T. R. 570, k 
distinguished from Brooks p. Rogers, and Howis 
r. Wiggins, for SeddoA was not allowed to prove 
on hia own paper, bat on the note given to him 
in exchange for it, which rendered that cate an 
instance of cross paper, or counter security, 
which (it baa never been disputed) may be 
proved; Bayl. 5th edit. 421, 422. 

(*) Id, ibid. 

(0 Howie p. Baxter, 3 East, 177, (Chit. j. 
664). J 

(u) Howie v. Baxter, 8 East, 177, (Chit j. 
664). 

(x) Parslowo v. Dearlove, 4 East, 499; 1 
Smith, 291 ; 5 Esp. 78, S. C.; Hoskins r. Dupe- 
roy, 9 East, 498; 6 Esp. Rep. 65, (Chit. j. 
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IV. Proof and there was no ground for permitting him to prove under that statute, he 
of Bills, cause he being the person primarily liable to pay such bill or note, could not 
&c * be considered as a person giving credit on such securities within the meaning 
2. Who 0 p |h a t statute. But a person who had indorsed a bill at the request of another 
may prove. m jgj lt f a j r jy be considered as giving credit within the meaning of the statute, 
onodation winch enabled “ any person who shall give credit upon such securities to any 
lndor$er. person or persons who shall become bankrupts upon a good and valuable 
consideration for any sum or sums of money, or other matter or thing what- 
soever , which shall not be due at the time of the bankruptcy,” to prove such 
bill or note. The question seems to have been, whether such an accommo- 
dation indorser could be considered as a person giving credit on such securi- 
ties for u money, "or other matter or thing,” within the meaning of the stat- 
ute. Now we have seen that in the case of cross bills, the acceptance on 
one side is deemed a sufficient consideration for the acceptance on the other, to 
enable a party liable to pay his own acceptance to prove the acceptance of the 
other party under the commission of those who had become bankrupt^); 
and that where there had not been an exchange of bills, yet if a bill or note 
payable at all events had been given by way of indemnity, it might be prov- 
ed^); and we have seen that when a bill had been taken up by an indorser, 
who became so for valuable consideration, although after the act of bank- 
ruptcy, he may prove under the commission (a). ,f the acceptance of a 
cross bill, or the holding of a bill or note by way of indemnity, is to be 
deemed a sufficient consideration to enable ihe party to prove the bill or note 
in, his possession, it must be on the ground that his liability on that paper, 
which he himself is bound to take up, is a good and sufficient consideration 
for “ other matter or thing ” besides money, within the meaning of the stat- 
ute 7 Geo. 1, c. 31. The decision in Howie v . Baxter(6) was only sus- 
tainable upon this ground,- for in that case the plaintiff had neither advanced 
money or credit in the way of trade before t lie bankruptcy, and was merely 
an accommodation party, who had afterwards paid the bill. It is true that 
[ *715] the * words in the preamble of the 7 Geo. 1, c. 31, afforded only a pre- 
sumption of an intention in the legislature to assist those merchants and trad- 
ers who were obliged to sell their goods on trust or credit , and take hills or 
notes in payment for them; bnt the preamble could not control the express 
enacting words, u for money , or for other matter or other thing whatso- 
ever fc).” There appears to be no substantial difference in this respect be- 
tween a transaction where, in consideration of a party's indorsing a bill, he 
receives another bill or note by way of indemnity, which it is admitted bo 
may prove, and a transaction, in which a drawer or indorser hands over a bill 
or note in his possession to the same parly and obtains his indorsement by 
way of giving credit to the instrument, without giving such cross security. 
In the latter case, according to the decision in Houle v . Baxter(d), 'the 
principle of which appears to have over-ruled the cases of How is v. Wig- 
gins, and Brooks v. Rogers) the transaction implied, that in consideration 
of the accommodating party becoming so, the party accommodated gives to 


( y ) AnlCy 70S, &U • 

(s) Ante , 709. &c. 

(a) Aule t 70U, &c. 

(b) 3 East, 177. . 

(V) In Co B. L. 1S8, it is observed, that there 
i* a leaWiitivo construction of this very act in 
Geo •> c 30, s. 22, which, without conceiv- 
ing a do^ibt, takes it for granted that the statute 
u not merely confined to securit.es for goods 
“old nnd delivered in the course of trade, but 
that it extend, generally to ull personal secun- 


ties for a valuable consideration , where the 
time of payment is cerium, though postponed 
to a future day, and several cases are collected 
to prove this position. But it is observable that 
tho section alluded to only mentions securities 
for their money payable at n future day, by 
which they arc enabled to prove their debts, 
and consequently the words of the statute are 
less general than aic supposed. 

(<f) 3 East, 177. 
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him all the beneficial interest which a bona fide indorser could have, and IV. Proof 
when such indorsee has actually been obliged to pay the bill, though after 
the bankruptcy, he is entitled to prove. Tins, however, was a question oi c ‘ 
considerable difficulty and could not be considered as fully settled(e) until 2 ‘ ' Vho _ 
the passing of the G Geo. 4, c. 16, s. 52(f). \ccommo 

In a recent case, it appeared that the defendant, on certain considerations, /„/ 
undertook to pay a balance due on a bill of exchange of which the plaintiff dornr. 
was the acceptor; and he afterwards bv a new undertaking engaged to deliv- 
er up the acceptance to the plaintiff within n mouth or to indemnify him 
against it; defendant became bankrupt, and did not pay or give any indemni- 
ty, and the plaintiff was obliged to take up the bill, the bankrupt having then 
obtained his certificate; and in an action brought by the plaintiff for the 
breach of such promise, it was held, that he could not have proved in respect 
of it under the defendant’s commission, either for a debt not payable at the 
time of bankruptcy, or for a contingent debt, or in the character of a surety, 
and that therefore the bankruptcy and certificate were no defence (g). 


We have seen that a surety or parly to an accommodation bill, having When 
no absolute counter-security, cannot, in some cases, come in as a creditor 
directly in his own right, if he has not paid till after the bankruptcy of tlx ble may 
principal(/t). Yet if the creditor has proved the icholc(i) debt before he compel 
called upon the surety, the court will direct that he shall stand as a trustee 
for the surety, and will allow the latter (or in case he too has become a bank- hisBeosfit. 
rupt, and his estate has paid dividends on account of the principal, will allow 
hi3 assignees) to have the benefit of the principal creditor’s proof, and to re- 
ceive dividends upon *it, but so as that no more shall be paid than 20s. in the [ *716 ] 
pound upon the whole debt(i). And a Court of Equity on a bill filed for 
that purpose, and on the surety’s bringing the money into court, has ordered 
the creditor to go before the commissioners and prove his debt for the bene- 
fit of the surety(Z) and stayed his proceedings at law against the surety till 
he had doneso(m). An accommodation acceptor is entitled to the same 
benefit of proof(n). And where the surety, previous to the proof by the 
creditor under the commission against the principal, had lodged the amount 
of the debt with a banker in trust for the creditor, the surety has been per- 
mitted to retake the money for the purpose of enabling the creditor to prove 


(e) Cullen, 131, 132; l Mont. 154, 155; 
Ex parte labester, 1 Rose, 20, and Bayl. 5lh 
edit. 419, note 17. But see Lord Etlenborough’s 
observations in Buckler v. Bultivant, 3 East, 
82, (Chit. j. 659). 

(/) Po*t, 719. 

(g) Yaltop v. Ebers, 1 Bar & Adol. 699. 
Bee also Ex parte Ubester, 1 Rose, 20; Bayl. 
5th edit. 419, note 17; and Soutten 1 *. Sontten, 
5 Bar. & Aid. 932; l Dow. Ry. 621, S C. 

(h) Ante , 712, &c. 

( 1 ) See the observations of Lord Eldon io Ex 
parte Rushforih. 10 Ves 420. 

(k) Ex parte Ryswiche, 2 P. W. 99, (Chit, 
j. 261); Ex parte Walton, 1 Atk. 122, (Chit, 
j. 353); Ex parte Atkinson, Cooke, 210; Cul- 
len, 156; l Mont. 135, 158, 159; Bayl. 5th 
edit. 420, 421. 

(l) Wright r. Simpson, 6 Ves 734; Ex parte 
Atkinson, Cooke, 210; Beard more v. Crutten- 
den, Cooke, 211 ; Cullen, 166; 1 Mont. 186, 
169; Ex parte Rnshforth, 10 Vet. 412, 414; 
Bayl 6th edit. 422, note 22. 

101 


(m) rhillips r. Smith, Cooke, 211; Cullen, 
156. Mi. Cullen, in his work, p. 156, not#* 55, 
says, 44 Is this to be considered as established, 
that sureties, having merely conditional securi- 
ties, and not paying till after the bankruptcy, 
may come in place of the creditor and receive 
dividends ? Are they to be sofuvoured beyond 
all other creditors, and without relief to the 
bankrupt? For such sureties may still, after 
receiving under the commission, recover the 
residue of their debt against the bankrupt after- 
wards, they not being barred by his certificate ” 
But note, the statute 49 Geo. 3, c. 121, s. 8, 
precludes a surety who can process there point- 
ed out, from suing the bankrupt wdien he hsi 
obtained his certificate, find, in effect, prevents 
him from receiving a greater dividend than any 
other creditor. The argument, therefore, io 
Paley r. Field, 12 Ves 437, 439, is no longer 
material. 

(n) See Lord Eldoo’s observations in Ex 
parte Ruihforth, lOVes. 417; Ex perte Turner, 
3 Ves. 248. 
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IV. Proof against the principal(o). Where, however, a hanker having money of the 
of Bills, bankrupt’s in his hands, has paid it after notice of the act of bankruptcy, 
though to creditors whose debts were antecedent, and who would have been 
2. Wbo entitled to prove under the fiat, yet he will not be permitted to stand in the 
may prove. pi ace 0 f those creditors so paid, and to receive dividends thereon with the 
Thirdly, other creditors (p) . 

"^mod* 1 ° Ex parte Mat hews (< 7 ) it was held, that if the drawer of a bill take up 
Son Party and pay the whole bill, after the indorser has proved it under the commission 
haanoSe- against the acceptor, the drawer has an equitable right to the benefit of the 
enri, y proof made by the indorser. If the payment by the surety be after the 
*. When bankruptcy of the principal, and before the creditor has proved the debt, it 
compel cannot be proved either by the creditor or by the surety; the creditor, can- 
H okler to not, in such case, prove, because he cannot swear to an existing debt, and 
prove for t j je sure ty cannot prove, because his payment is after the bankruptcy (r). It 
bU'Benefit . g ,| |ere f ore ; n general advisable for an accommodation party to compel the 
holder of the bill to prove before he pays him the amount. When such proof 
has been made, and in consequence of the party proving having afterwards re- 
ceived his debt from the surety, such proof has been expunged, it may, in 
in some cases, at the instance of the surety, be reinstated for his benefit(i). 
But the creditor cannot be turned into a trustee for the surety, to the preju- 
dice of any right the former may have against the principal debtor’s estate, 
on a further and distinct demand; and in such case the surety will only be 
allowed such part of the dividend as will remain, after allowing out of it to 
the creditor as much as will make up the proportion which he would have 
received, upon the residue of the debt proved beyond the debt to the surety, 
f 717 ] if this debt has been *expunged(l). Thus, in the case of Ex parte Tur- 
ned,,), the petitioner had lent his name by acceptance and indorsement for 
the accommodation of the bankrupt, who discounted the bills so accepted 
and indorsed with Snailh and Co. After the bankruptcy, upon the applica- 
tion of Snailh and Co., the petitioner paid the full value of those bills, 
amounting to 815/. 15*. to them. They were creditors of the bankrupt to 
a much larger amount, and they proved their whole demand, including the 
amount of the bills received from the petitioner. The petitioner prayed 
that Snaith and Co. might assign to them the dividends due upon the proofs 
in respect of the bills which he had paid. The Lord Chancellor ob- 
serving that Snaith and Co. could not be turned into trustees to the 
prejudice of any right they may have, made the order, that Snailh and 
Co. should take out of the dividend upon the 815/. 15*. so much as would 
make up the proportion, which they would have received upon the residue 
of the debt proved beyond the 815/. 15*. if that debt of 815/. 15*. bad 
been expunged, and the rest of the dividend upon the 815/. 15*. belonged 
to the petitioner: and that the dividend should remain in the hands of the 
assignees, till it shall appear what proportion Snaith and Co. are entitled 
to. 5 But in the case of Ex parte Rushforth (x), this doctrine was qualified, 


( 0 ) Ex parte Atkioson, Cooke, 210; 1 Mont. 

(«) Hankey v Vsrnon, 3 Bro. C. C. 818; 
Pollen. 168* 159. 

Ex parte Mathew*, 6 Vea. 286, 734, 
(Chit. i. 648) ; 1 Mont. 147. 

( (r) Cooke, 162; 1 Mont 136. 

(*) Fjt parte Muthewi, 6 Ves. 286, (Chit j. 

Ex parte Turner, 3 Ves. 248, (Chit. j. 
670) ; see the reason in Cullen, 167, note 66, 
and observed upon by Lord Lldon in Ex parte 


Rushforth, 10 Ves 416, 418, and m Palsy*. 
Field, 12 Ves. 487; Lord Eldon's ppeara, in Ex 
parte Rushforth, 10 Ves. 411, not to have per- 
fectly acceded to the principle of the decision 
in Ex parte Turner; see also Paley v. Field, 
12 Ves. 437, and it is at least qualified ia 
the subsequent cases. See Ex parte Libbou, 
17 Ves. 334; 1 Rose, 219. 

(v) Ex parte Turner, 3 Ves. 24S, (Chit. j. 
570). 

(ar) Ex parte Rushforth, 10 Ves. 409, 422. 
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and it was held that bankers, who had proved their whole demand against 
the principal, beyond the amount of their claim on the surety, who had guar- 
anteed advances to that extent, were bound, upon payment to them by the 
surety of the whole demand on him, to give him the whole benefit of their 
proof to that extent against the principal, on the ground that it was not com- 
petent to such bankers to go on giving an enlarged credit to such principal, 
without the concurrence of the surety, so as to prejudice his equitable right 
to the benefit of their proof. So, in the case of Palcy v. Field(y), it was 
held that a surety for indemnity to a limited amount, having paid to the ex- 
tent of his engagement, is entitled {o dividends upon proof by the creditor 
under the bankruptcy of the principal debtor, subject to a deduction of the 
proportion of the dividend upon the residue of the debt proved beyond that 
for which the surety was engaged, supposing that expunged. And the Mas- 
ter of the Rolls said, 44 If, in consequence of those ulterior advances, the 
bankers are to keep dividends w hich they would otherw ise be trustees for the 
plaintiff, does he not contribute in effect to indemnify them for a loss, against 
which it is expressly provided that he shall not be called upon to indemnify 
them, viz. a loss occasioned by iheir advancing more than the sum of 1500/.? 
It is clear, that as between these parties that sum is to be considered as the 
amount of the debt. The law resulting from that view of the facts, is not 
a subject of controversy between the parties; for it is agreed upon that state- 
ment, that the plaintiff is entitled to the equity he seeks by the bill, to con- 
sider them as trustees for him of whatever dividends they draw from the 
bankrupt’s estate on account of this sum of 1500/.” It was, however, held 
in the same case, that the surety is not entitled to the benefit of the proof 
made by the creditor against other estates upon a distinct security, with 
which the plaintiff had nothing to do. 

* Fourthly. Many of the difficulties with respect to the proof by a surety, 
who has no cross paper or eounier-sf curity to indemnify him, were remov- 
ed by the statute 49 Geo. 3, c. 121, s. 8, comprised in the 52 d section of 
6 Geo. 4 , c. 16, which enacts, u That any person who at the issuing the 
commission shall be surety(a) or liable(b) for any debt of the bankrupt(c ), or 
bail for the bankrupt cither to the sheriff or to the action(d), if he shall have 
paid the debt, or any part thereof, in discharge of the whole debt (although 
he may have paid the same nfler the commission issued ), if the creditor shall 
have proved his debt under the commission, shall be entitled to stand in the 
place of such creditor as to the dividends', and all other rights(e) under the 
said commission, which such creditor possessed, or would be entitled to, in 
respect of such proof; or if the creditor shall not have proved under the com- 
mission, such 6urety or person liable, or 5m7, shall be entitled to prove his 
demand in respect of such payment, as a debt under the commission, not 
disturbing the former dividends (/), and may receive dividends with the oth* 
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(y) Pnley r. Field, 12 Ves. 435. 

(a) Who not a surety , Yallow c. Fbets, t 
Bar. & Adol. 698; ante , 715, note (g). 

(а) Id. ibid. 

(б) An accommodation acceptor is not, strict- 
ly speaking, a sorely; and for that reason the 
words “ per ton liable *• were used in the 4 Geo. 
3, c. 121, s. 8, and 6 Geo. 4, c. lb, s. 62. See 
S Ves. & Bea. 40. 

(e) See F.x parte Porter, 2 Mont. & Ayr. 
281 ; and Clements v I.angtev,6 Bar. &. Adol. 
372; post, 721, note ( a\ 

C/) Those words were not in 49 Goo. 3, c. 

121, s. S. 


(c) These words, which ore omitted in the 
49 Geo. 3, e. 121, s. 8, have been held suffi- 
cient to entitle an accommodation acceptor, who 
was the petitioning creditor and who has paid 
the bill to the holder after a commission against 
the drawer, to come in and use the name of 
snob holder for the purpose of substituting the 
dsbl so proved for his own insufficient petition- 
ing debt, under 6 Geo. 4, c. 16, s 19; Ex par- 
te Rogers, 2 Mont. & Ayr. 153; 4 Den. & Ch. 
623, 8. C.; see nn/e, 700, note (a*). 

(/) This means not compelling tbo credit- 
ors to refund any part of the dividend received. 
The point was raised in Steduian r Martin mint, 
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er creditors, although he may have become surety liable, or bail as aforesaid, 
after an act of bankruptcy committed by such bankrupt(g), provided that 
such person had not, when he became such surety or bail , or so liable as 
aforesaid, notice of any act of bankruptcy (A) by such bankrupt commit- 

ted(i)-” 

Upon this statute it has been decided, that an accommodation acceptor is 
a person liable for the debt of the bankrupt drawer, and may prove under 
his commission (k ) ; and if an acceptance for the accommodation of the draw- 
er of a bill be given before, but renewed after he has committed an actofbank- 
ruptcy, such renewal is a continuation of the same suretyship; and therefore, 
if a commission of bankruptcy be issued against the drawer, and the accom- 
modation acceptor afterwards pay such second bill, he will be entitled to prove 
the amount under such commission; though before the renewal of the accept- 
ance he had notice of such act of bankruptcy having been committed. Nor 
will *the case be varied by the circumstance of the holder of the first bill 
having, before the renewal, given time to the drawer; or by that of an addi- 
tional name, as that of an indorser, having been lent upon the second bill(m). 
And where the defendants indorsed bills of exchange for the accommodation 
of one T., and to enable him to raise money by discounting them for thepur- 

! )ose of taking up a former bill then due, of which they were the acceptors 
or his accommodation, and T. became bankrupt and obtained his certificate, 
and the defendants were not called upon to pay the bills until after T.’s bank- 
ruptcy; it was held, that they were within the meaning of the words of the 
52d section of the G Geo. 4, c. 16, tc persons liable at the issuing of the 
commission for a debt of the bankrupt, ” and, therefore, that T.’s certificate 
discharged him from all liability to them on account of the bills, and render- 


12 East, 664, (Chit. j. 827), but not determin- 
ed. In re Wheeler, a bankrupt, 1 Sch. & Lef. 
242. 

(£) A surety who is not able to pay in time 
to avail himself of thi-i clause, may, it is appre- 
hended, still avail himself of the right of com 
pelting the holder to prove for his benefit; see 
ante , 715, 716, &c. sed queere. 

( h ) The words, “ that he was insolvent, or 
had stopped payment,” in the statute 49 Geo. 
3, are omitted in 6 Geo. 4, c. 16, s. 52. 

(i) As to any difficulty in the mode of plead- 
ing the certificate, which existed formerly under 
the 49 Geo. 3, it is now removed by the 126th 
section of the 6 Geo. 4, by which it may be 
pleaded generally, and given in evidence in nil 
cases of debts, claims, or demands made pro v li- 
able by the act; Eden, 151. 

(/r) Ex parte Yonge, 3 Ves. & Ben. 40; 2 
Rose, 40, S. C.; Lnxton v. Pent, 2 Camph. 
168, (Chit. j. 773); Moody r. King and anoth- 
er, 2 Bar. & Ores 558; 4 Dow. & Ry. 30, 
(Chit. j. 1200); anil see next note. See also 
Yallop r. Ebcrs, 1 Bar. &. Ado!. 198; ante, 
715, note (#)- 

(Z) Stedman v. Martinant, 13 East. 427; 12 
East, 664, (Chit. j. 827). On the 5th of Jan- 
uary, 1807, the plaintilT accepted a bill for the 
accommodation of the defendant the drawer, 
which became due on the 19th of March, 
when it was dishonoured. On the ISth March, 
1807, a docket was struck against the defendant, 
and on the 2 1st a commission of bankrupt was 
issuid, which was superseded on the 15th of 
April. A meeting of the defendant’s creditor* 


was then held, when time was given to him to 
pay his debts by instalments. On the the 9th of 
June, 1807, the plaintiff accepted a second bill 
for the defendant, in order to lake up the for- 
mer one, for the same sum, with the addition 
of interest and stamp and the indorsement of 
n third person was lent an us additional se- 
curity, which was required by the holders of 
the former bill. On the 6th of August 4 
1807, a valid commission was issued against 
the defendant, founded on an act of bank- 
ruptcy committed in the preceding March. 
The second bill became due on the 12th 
of September, 1807, when the plaintiff 
paid it. The first dividend under the commis- 
sion was declared and made on the 6th of Au- 
gust, 1808. On the 4th of September, 1S09, 
the defendant obtained his certificate. In an 
action for money paid, and the bankruptcy and 
certificate pleaded, a verdict was found for the 
plaintiff, subject to the opinion of the court as 
to whether the certificate was a discharge. The 
court (Le Blanc, J. ab sente ) held, that the se- 
cond acceptance was a continuation of the same 
suretyship which was created by the first, and 
that as such suretyship commenced before any 
act of bankruptcy committed, and consequent- 
ly before the plainlift’ could have any notice of 
such act, the plaintiff might, by the 49 Geo. S, 
c. 121, s 8, have proved his demand under the 
commission, and therefore the certificate was a 
bar. Postea to the defendant. And eee Ex 
parte Skinner, l Dea. & Chit. 403. 

(/n) Id. ibid.; Bayl. 5th edit. 441. 
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ed him a competent witness on tlieir behalf (n). So where a sum of money 
being due from A. to B., C\, at B.’s request, and for his accommodation, 
drew a bill of exchange on A. for the amount, which A. accepted, and C. 
then indorsed the bill and gave it to B., who indorsed and negotiated it, and 
subsequently became bankrupt; it was held, that the amount of the bill which 
was dishonoured and paid by C. was proveable by him under the fiat against 
B., and, therefore, that his right of action against B. was barred by the cer- 
tificate^). And where a party as surety for the bankrupt accepted bills of 
exchange drawn by the bankrupt, and by him deposited with his bankers as 
a security for bis floating balance, and upon the bankruptcy the bankers prov- 
ed for their balance n sum including therein the amount of the bills, and re- 
ceived a dividend; it was held that the surety, who had subsequently paid 
the bills, was entitled to the dividends received by the bankers on so much 
of the proof as related to the bills, and also to stand in their place in regard 
to any future dividends upon that portion of the proof (p). 

And it has been decided, that if an accommodation acceptor having paid 
the bill, afterwards sues the drawer as for money paid, and having obtained 
judgment, ass : gn the judgment debt to a third person, such assignee of the 
debt may prove the original debt under the commission against the drawer, 
and the judgment debt, though greater than the original debt, will be barred 
by the certificate^/). So where a bill after *proof under a commission 
against the acceptor, was paid by the drawer, and he after a dividend arrest- 
ed the bankrupt for the balance, and was also a surety for him on another 
bill, the chancellor made nil order that the bankrupt should be discharged, 
and that the plaintiff should be restrained from lodging any detainer under the 
statute 40 Geo. 3, c. 121, ss 8 and I4;r). 

But there are not any words in the statute compulsory upon the party tu 
prove, or precluding him from suing the bankrupt (though subject to such ac- 
tion being rendered iivliectual by his obtaining his certificate), and therefore 
the drawer of a bill who has paid the amount to the bolder, after a fiat of 
bankruptcy issued against the acceptor, may sue such acceptor before he has 
obtained his certificate, and arrest him upon the bill, notwithstanding the 
holder has proved the bill under the fiat(s). 

The statute applies only where the surety has paid the whole debt, or part 
in discharge of the whole, and therefore where a surety paid part, under cir- 
cumstances which, in substance, made such payment in discharge of his own 
personal liability, it was holden that the bankrupt’s certificate was no bar to 
an action by the surety to recover the money so paid by him(f). And wo 
have seen, that the party must be substantially a surety, or liable for the 
original debt(u . But in order to bring the case within the statute, it is not 
necessary that the principal creditor should be enabled to prove, or that the 
bankrupt should be discharged by his certificate, if he do not(x). 
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(n) Basset v. Dodgin, 2 Moore &. S. 777; 9 
Bing. 653, S C. ; hut see Mayer r. Menkin, 
Gow’s Rep. 193, next note. 

(o) r. Jackson, 3 Mee. &. W. 59S; 
tidt Mayer v. Mcakin, Gow’a Rep. 1S3, 

where it w;is held by Holroyd, J. that the 
drawer of n bill payable to hie own order, hot 
drawn by him for the .iccommodntlon of the 
first indorsee, was not “ surety for or liable for 
the debt' 1 of that indorsee, within the meaniog 
of the 4ft Geo. 3. c. 21, ». 9. 

( p) Ex pnrte Holmes, cor. Lord Chancellor, 
fitb Nov. 193Q. ft Jurist, 1023, reversing S. C. 


3 Dea. 662; aee Arch. Bank. Law, by Flathcr, 
8th edit. 130, note (n). 

(q) Ex parte Loyd, 1 Rose, 4. 

(/') Ex parte Lobbon, 17 Vet 334,336; 1 
Rose, 219 

(i) Mead r. Brabant, 3 Maulc Sc S. 91, (Ch. 
j. 911); Townend r. Downing, 14 East, 665; 
see Eden’s Bank. Law, 105. 

(I) Yallopr. Ebert, 1 Bar. k Aid. 699; an- 
716, note (g). 

(u) Soutten r Sou t ten, 5 Bar. & Aid. 862; 
1 Dowl. St Ry. 521, 8. C.; ante, 715, note (g). 
(j-) Westeott r. Hodges, 5 Bar. & Aid. 12. 
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OF BANKRUPTCT. [PART II. 

A surety cannot prove for interest due and paid subsequent to thecommis- 
sion under the 6 Geo. 4, c. 16, s. 52(y). • 

A partner is considered as a person liable for the joint debt of himself and 
his co-partners, and it the latter become a bankrupt, and the solvent partner 
be afterwards obliged to pay the whole debt, the certificate of the bankrupt 
partner will protect him from liability to make contribution to such solvent 
partner; and therefore where a partner continuing the business took an as- 
signment of all the stock, &c. and covenanted to indemnify the retiring partner 
from the debts then owing from the partnership, and the continuing partner 
became a bankrupt, and obtained liis certificate, and subsequently an action 
was commenced against the retiring partner upon an acceptance of the part- 
nership, and judgment was obtained against him, and he paid the debt and 
costs ; it was held, that no action would lie against the bankrupt upon the 
covenant; since, under the 49 Geo. 3, c. 121, s. 8, the retiring partner 
might, in respect of his liability , have resorted to and proved under the com- 
mission, and was therefore barred by the certificate ( 2 ). 

*But the 6 Geo. 4, c. 16, s. 52, does not extend to co-sureties(a); and, 
therefore, if A. and B. give a joint and several promissory note for the 
debt of C\, and B. becomes bankrupt, and, after the bankruptcy, A. is 
obliged to pay the note, A . cannot prove for a moiety of the note against 
B’s estate; because in such case A. is not a surety for B., but both are co- 
sureties for the debt of C., and there is no debt from the bankrupt at the 
time of the bankruptcy b). 

3. Jlgainst whom , and under what Fiat. 


We have next to inquire against whom, and under what, and how many 
fiats , proof in respect of a bill may be made. And this may be consider- 
ed under two hfeads; first, with reference to the particular situation of the 
party who has become bankrupt; and secondly, to the number of the parties. 

First , a party who was a bona fide holder of a bill, drawn regularly for 
value, is, we have seen, entitled to prove in all cases under fiats against every 
one of the parlies against whom he could have supported an action on the 
bill, though such party became bankrupt before the bill was due, and at the 
time when it was uncertain whether it would be paid by the acceptor(c). 
So a bill drawn by way of accommodation, though it cannot be proved as 
between the parties to the accommodation, yet it may be proved by a bona 
fide holder against all parties, whether they have received value or not(d). 
Wherever the holder could have sustained an action on the bill against the 


( y ) Ex parte Wilson, 1 Roa% 137. 

( s ) Wood v. Dodgson, 2 Muule & S. 195; 
2 Rose, 47; Ex parte Ogilby, 3 Ves. & Bea. 
183; Ex parte Yonge, id. 81; Ex parte Tay- 
lor, 2 Rose, 175; Eden’s Bank. Law, 167. 

But see In re Goodchilds and Co. 2 Law J. 
137; Ch. Ca January, 1824. Seven partners 
carried on a bank in Durham, and also in Lon- 
don, where the two managing partners also car- 
ried on a separate trade ns ironmongers; monies 
were from time to time raised for the banking 
firm by the indorsement of the partnership of 
two, and a commission of bankrupt having is- 
sued against all the seven, it was found that a 
large sum was due from the banking firm to the 
partnership of two: held, that that sum could 


not be proved by the partnership of two against 
the estate of the banking firm, because it was 
not a debt arising from dealings in those arti- 
cles which were the subject of the separate 
trade. 

(a) Clements n. Langley, 5 B. & Ad. 372; 
2 Nev. & Man. 269, S. C. 

( b ) Ex parte Porter, 4 Dea. & Chit 774; 2 
Mont. & Ayr. 281, S. C. 

(c) Ante ' 708; Ex parte Marlar, 1 Atk. 150; 
Cullen, 96, (Chit. j. 318). 

(d) Ex parte Marshall, 1 Atk. 180, (Cbit.j 
833); Ex parte King, Cooke, 157; Ex parte 
Crossley, id. 158, (Chit. j. 493); Ex parto 
Brymor, Cooke, 164; Cullen, 97; 1 Mont. 
152. 
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party, had he continued solvent, he may prove under his fiat, in case he IV. Proof 
should become bankrupt. The rights and liabilities of parties at law have 
already been considered, and therefore it is unnecessary here again to notice ^ c * 
the various decisions on the subject. In the case of cross bills, and of a ^o^aod 
bill or note given by way of indemnity, we have seen that a party may fre- under what 
quently prove before he has actually paid money or been damnified, though Fin /. 
the dividends will be withheld till his own paper has been paid(t). We have 
also considered the liability at law of a person transferring a bill, and we 
have seen, that in the case of a transfer by mere delivery, without an indorse- 
ment, the party is not in any case liable to be sued by the holder, except 
the party to whom he immediately transferred it, and then not upon the in- 
strument itselj\ hut for the precedent debt or consideration between them; 
and that in the case of the sale of a bill, the party transferring is not liable 
to any party (/). 80 in the event of bankruptcy, it appears that if B. hand 

over a negotiable note for valuable consideration to G., not indorsing it, but 
giving a written acknowledgment on a separate paper to .be accountable for 
the note to G., and G. indorses the note, which, together with the written 
acknowledgment, coincs into tire hands of M. for valuable consideration, 
and B. and the several parties to the note become bankrupts, M. cannot 
prove the note against the estate of B. (the written acknowledgment not be- 
ing assignable), but is entitled to have the amount made an item in ihe account 
between B. and G., and to stand in the place of the latter (4*). 80 if a 

person transfer a bill without 'indorsing it, but by a written instrument war- [ *722 ] 
rant the payment, in the same manner as if he had indorsed it, and he be- 
come a bankrupt before the bill is due, the holder cannot prove it under a 
fiat against him(A). And if a trader procure cash for a bill, but do not in- 
dorse it, because the person paying the cash thinks that the bill will have as 
good credit without his indorsement, the bill cannot be proved under a fiat 
afterwards issued against the trader(i). And where a trader transferred a 
bill without indorsing it, and there was a private mark upon the bill, and it 
appeared in evidence that all bills transferred by him without indorsement, 
but with this mark, were considered by him as rendering him liable to pay 
as if he had indorsed them; it was nevertheless held, that such bill could not 
be proved under a commission against him(fc). 80 where a bill is transfer- 
red by way of sale, without being indorsed, it cannot be prov ed under a fiat 
against the party transferring, even by the party to whom he transferred it(/). 

But if the hill were deposited merely as a pledge, the residue of the debt 
for which it was deposited, after a sale of the bill, is proveable under the 
And the circumstance of indorsement does not make a difference 


(O 708, &c. 

(/) Ante, 244 lo 248. 

(?) In re Harrington, 2 Sell. Si Lef. 112, 
(Chit. j. 697). 

( h ) Ex parte Harrison, 2 Bro. Ch. Ca. 615; 
Ex parte Shuttleworth, 3 Ves. 368, (Chit. j. 
583); Cullen, 100, 101; ante , 246 to 248. 

(i) Ex parte Shottlewonh, 3 Ves. 368, (Ch. 
j. 583); Ex parte Blackburn, 10 Ves. 206, 
(Chit, j 706); Cullen, 100, 101; Eden, 136, 
137. 

(k) Id. ibid. 

(l) Bank of England c. Newman, 1 Ixl. 
Ravtn. 442, (Chit. j. 207); Ex parte Smith, 
Cooke, 120; 1 Mont. 142, (Chit. j. 457); Ex 
parte VVitter, Cooke, 173; an/r, 246, 247. 

(m) Id. ibid.; Ex parte Hustler, 3 Mndd. 
117, (Chit. j. 1019); Buck, 171. 

Ex puite Britten and othcra, 3 Deo. & Chit. 


35. H., a money broker, was in the habit of 

depositing bills of exchange with B. and Co. 
as a security for advances, but he did not *n- 
doree the bills, nor were they negotiated by B. 
and Co. or ever presented for payment. Among 
the bills so deposited was one for 1000/ , ac- 
cepted by C., who became bankrupt oo the 5th 
of March, 1824, which was some time after the 
bill fell due. H. also became bankrupt on the 
12th of December, 1825, when B. and Co. 
proved the amount of the balance he owed them, 
excepting this bill aa a security, but made no 
attempt to prove the bill under C.*s commission 
until January, 1826, when the commissioners 
rejected the proof: held, that the delivery of 
the bill by H. to B. and Co. most be taken lo 
have been by way of pledge to secure the amount 
of the advances then due from H.\o B. and Co., 
and not with an intention to transfer the pro- 
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IV. Proof if the real meaning of the transaction between the parties was a deposit; 
of Bill?, but i t must be clearly shewn, that notwithstanding the indorsement, the ob- 
ject was a mere deposit(n). And where there is au antecedent debt (unless 
whomnnd kill has been taken expressly in payment, will) an agreement to run all 
underwhat risks (o)), and the bill is taken without indorsement, if it turns out lobe bad, 
Fiat. the demand for the antecedent debt may be resorted to (p). 

Under ter - Secondly, With respect to the number of parties , the holder of a bill or 
tral Fiats. note ^ j s ent jt) ec j to prove it under different Jiais against all the several parties 
to the instrument, under their respective fiats , and to receive dividends uppn 
the whole sum under each, to the extent of 20s. in the pounds); for it is a 
creditor’s right in bankruptcy to prove and avail himself of all collateral se- 
curities from third persons to the extent of ‘205. in the pound(r); and the 
[ *723 ] holder of a bill drawn by a firm # upon some of their members constituting a 
distinct firm, has a right to prove it against all the parties according to thfiir 
liabilities upon the. bill, provided he was ignorant of their partnership (s); or 
such holder may prove it under one or more commissions against seme of 
the parties, and proceed at law against the others (/). In Ex parte Rush- 
forth(u), Lord Eldon said, u It is clear, that where a person has a de- 
mand upon a bill or bond against several persons, and no part of that demand 
has been paid before the bankruptcy by any of them, he may prove against 
each; and the circumstance that one is a surety, and the other the principal, 
or a co-surety as between themselves, does not give a right to stop the holder 
from receiving dividends till he hns received 205. in the pound; that is well 
settled in Ex parte Marshall and Ex parte Wildman, and it applies to joint 
and several demands either by bill or bond.” 

It has long been settled in bankruptcy, that a creditor cannot prove against 
the joint estate of two bankrupt partners, and also against the separate estate 
of one of them, but must elect , though he has distinct securities(x), unless 
there is a surplus (y) ; and even the holder of a bill who lias no notice that 
the drawers, acceptors, and indorsers are all members of the same firm, is 
not entitled to double proof(x). 

Nor can a joint debt be proved under a separate fiat, except for the pur- 
pose of assenting to or dissenting from the certificate, and recovering a divi- 
dend out of the surplus, after satisfaction of the separate creditors; although 

perty in it; nnd that the amount of those ad- 
vances having been since paid, B. and Co could 
not, under these circumstances, prove the bill 
under C.’s commission. 

( n ) F.x pnrte Toogood, 19 Ves. 232, 229; 2 
Rose, 55, (Chit. j. 871). 

(o) Owenson r. Morse, 7 T. R. 65. 

( p) Ex parte Blackburn, 10 Ves. 204, (Ch. 

j. 706); Ex parte Rothboue, Buck, 215. 

(q) Ex parte Wildman, Aik. 109, (Chit. j. 

330); Tate r. Hilbert, 2 Ves. 113, (Chit j. 

510); Ex parte Lefebre, 2 P. & W. 407, (Ch. 
j. 266): Cowper r. I’epys, l Atk. 1071; Ex 
parte IUoxbam, 6 Ves. 449, 600, 645, (Chit. j. 

643). See the argument in Puley r. Field, 12 
Voa. 438; Cullen, 96; 1 Mont. 143; Cooke, 

170; Bayl 5th edit. 441, 442; Ex parte The 
Royal Bank of Scotland, 19 Ves. 310, (Chit, 
j. 927); Ex parte Reed, 3 Dea. & Chit. 481; 
post, 729, note (d). 

(r) Ex parte Parr, lSVea. 65, (Chit.j. 929); 

Davison v. Robertson, 3 Dow’s Rep. 220, 230, 

(Chit. j. 984); Ex parte Reed, 8 Dea. & Chit. 

481; post , 729, note (d). 


(«) Ex parte Adams, 2 Hose, 36; 1 Ves. & 
Bea 495; F.x parte Purr, 18 Ves 65, (Chi'*, j. 
929); Davison r Robertson, 3 Dow, 220, 230, 
(Chit j. 934); Ex parte La Forest, Cooke’s 
Bank. Law, 5th edit. 251; Bnyl. 5th edit. 152, 
451 ; Ex parte Husbands, 2 Glyn & Jam. 6. 

(/) Ex parte Wildman, 2 Atk. 109, (Chit. j. 
330); Wilks r. Jacks, Cooke, 16S; 1 Mont 
143. 

(«) Ex purle Rushforth, 10 Ves. 416; 
Ex parte Reed, 8 Dea. & Chit. 481 ; port, *729; 
note (d). 

(x) Ex pnrte Husbands, 2 Glyn & Jam. 5, 
6; but see Bayl. 6th edit. 452,453; Ex part* 
Bonbonua, 8 Ves. 642; Ex parte Wensley, 5 
Ves. & Bea. 254 

( y ) Ex parte Rowlandson, 3 P. W.405; Ex 
parte Bankes, 1 Atk. 106; Ex parte Bond and 
Hill, 1 Aik. 98. 

(*) Ex parte Moult, l Mont. & B. 28; 2 
Dea. & Chit. 419. S. C ; Ex parte Law, 3 Dea 
541; 1 Mont. & Chit. 11 1, S. C.; see Ex part# 
Chevalier, 1 Mont. & Ayr. 345; ante, 706, 
note (/). 
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if there be no joint effects and no solvent partners, or no separate debts, or IV. Proof 
the joint creditors will pay the separate creditors 20*. in the pound, they 
may then vote in the choice of assignees, and go at once against the separate 
estate (a); and they must have time to look into the accounts of the respec- ^honTsmd 
tive estates, to see which will be most beneficial to them(6), and have been underwbat 
allowed to defer their election till a dividend declared(c). In Ex parte Fiat - ' 
Bielby(d), where creditors had proved under a joint commission upon a Under Mr- 
joint and several promissory note, but had not received a dividend, they €r <^t Fiats. 
were permitted to waive their proof and to prove against the separate 
estate, on the terms of not disturbing any dividends already made. And 
even receiving a dividend is no determination of an election, and the holder 
of a security has been allowed to claim on refunding the dividend^). The 
rule, also, that proof cannot be made on a joint debt, if there is a solvent 
partner, # only applies to actual partnerships, but not to cases where one joins [ *724 ] 
in a promissory note as surety, &c. for another, they not being part- 
ners(/). 

In Ex parte Bonbonus(g-), Lord Eldon said, u There have been many 
cases where three or more partners being also concerned in other trades, 
the paper of one firm has been given to the creditors of another, and they 
were permitted to take dividends from both estates and in the case of 
joint debts paid by a bill drawn by one of the debtors and accepted by ano- 
ther, each carrying on distinct trades, there may be proof under their sepa- 
rate fiats upon the bill(/i). 

When the credit has been joint, the creditor may be admitted to prove 
under a fiat against all the partners, notwithstanding he has taken a separate 
security(i). And if money be lent on the separate notes or bills of different 
partners in the same firm, and be applied to the use of the partnership, and 
the firm, when solvent, agrees to consolidate the debts, and to consider 
them as partnership debts, the creditor may be admitted against the joint 
estate (k). 

So, on the other hand, when the credit has been separate, the creditor 
may be admitted to prove against the separate estate, notwithstanding he has 
taken a joint security (l). And if a firm of three be dissolved by the retire- 
ment of one, and after the dissolution a creditor of the three draw on the 
three, and the two accept in the style of the three, and the three afterwards 
become bankrupt, the creditor will be entitled to prove under a joint fiat is- 


A petitioning creditor, who sued out two 
separate fiats against two individuals, upon a 
debt due upon a bill drawn and accepted in 
their joint names, but where it is doubtful 
whether such debt is due by them as partners 
in trade or as separate individuals, and who af- 
terwards supersedes these separate tints, and 
tuee out a joint fiat upon the same debt, will 
cot be compelled to pay the costs of the sepa- 
rate fiats, unless there be a case of misconduct 
er negligence brought home to him; Ex parte 
Duncan, Court of Review, E. T. 1840, 4 Ju- 
rist, 368. 

(o) Ex parte Taitt, 16 Yes. 194; 1 Rose, 
21, note a; Heath v. Hall, 4 Taunt 328. 

(b) Ex parte Rawlandson, 3 P. W. 405; Ex 
parte Banket, 1 Atk. 106; Ex perte Bond and 
Hill, 1 Atk. 98. 

(c) Ex parte Clowes, Cooke's Bank. Law, 
268. 

(4) Ex parte Bielby, 13 Yes. 70, (Chit. j. 

102 


732), quart; sec Ex parte Husbands, 2 Glyn 

6 Jain. 4, (Chit. j. 1245). 

(e) Ex parte Rowlandson, 3 P. \V. 405; 
tupra , notes ( y ) and (/>). 

(/ ) Ex parte Crosfield, 2 Mont & Ayr. 543; 
1 Dea. 405, S. C. See post, 825, (71). 

(g) Ex parte Bonbonus, 8 Yes. 546; Ex 
parte Wensley, 2 Yes & Ben. 254. 

(h) Ex parte Wenslcv, 2 Ves. & Bea. 264. 

(i) Ex parte Hunter, 1 Atk. 223; 1 Mont* 
619; Cullen, 462; Ex parte Bates, 3 Dea, 
358; Ex parte Ladbroke, 2 Glyn & Jam. 81. 

( k ) F.x parte Close, 2 Bro. C. C. 695; E* 
parte Bonbonus. 8 Yes. 542. See other instan- 
ces in Cullen. 462, 763; 1 Mont. 620; Ex parte 
Whitmore, 3 Dea. 365; 3 Mont. & Ayr. 627, 
S. O.; Ex parte Jackson, 3 Dea. 651. 

(l) In re Bate, 3 Vcs. 400; Ex parte Lobb, 

7 Yes. 692, (Chit. j. 656 \ See other instances, 

1 Mont. 621; F.x parte Hitchcock, 1 Mont. & 
Chit. 60; 3 Dea 507, S$. C. 
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sued against the two(m). But a creditor of one of several partners for 
100/., who has received the indorsement of the firm of a bill for 3002., and 
delivered such debtor a check for 200/., as the difference, cannot prove 
more than the 100/. against the separate estate of the debtor(n). And 
where one partner raised money for partnership purposes by the sale of cer- 
tain shares in a joint stock company, which shares he personally engaged to 
assign but did riot, and the purchasers accepted a bill for the amount drawn 
in the name of the jirm, and duly paid the same at maturity, it was held, 
that proof for the amount of the purchase money could be made against the 
firm only, through the partner might be separately liable to an action of 
damages for non-fulfilment of his engagement (o). A creditor, however, 
who draws a bill upon a firm for his separate debt, due from one partner, 
which is accepted by that partner in the name of the firm, cannot prove 
against the joint estate without shewing the assent of the other partner to 
the firm being liable(p). 

4. For what Sums „ or to what Extent , Proof may be made . 

With respect to w hat sum, or to what extent , proof may be made, it *seems 
that the discounter of a bill or note is entitled to prove the full amount, with- 
out deducting the discount^). So a holder, who has purchased the bill for 
less than the amount of it, may prove for the whole(r). So if a debtor 
give to his creditor an accommodation bill or note of a third person to a larg- 
er amount than his debt, the creditor is entitled to prove the whole amount 
of the bill, under a fiat against such accommodation party (s). And the hol- 
der of a bill or note, transferred or pledged to him by his debtor as a collat- 
eral security for his debt, may prove the whole amount of the security under 
a fiat against any of the parties, except the debtor from whom he received 
it, although he has received part-payment of his debt from such his debt- 
or^). And although it has been held, that in dealings between a banker and 
customer, each discount transaction is to be considered as a distinct isolated 
transaction, and that if any one bill is subsequently paid, so much of the 

(m) Ex parte Liddiard, 2 Mont. & Ayr. 87; ham, 6 Vea. 449, was overruled. 

4 Dea. & Chit. 603, 8. C. Ex parte Fnirlie and Co., 3 Dea. & Chit. 

(n) Ex parte Kirby, Buck, 511. T. was in 285. F. and Co sold cochineal to John Wfor 

partnership with M.nnd F. He also carried on which a small part of the price was paid ia 
a separate trade, and being indebted 100/. on cash, and the remainder by two bills at foor 
his separate account to K., he sent him a bill of months, but the cochineal was to remain in lb* 
exchange that wanted two months becoming hands of F. and Co. as a security for the pay 
due for 300/., indorsed by T. t M., and F., but ment of the bills. The hills not being paid 
not by T. in his individual character, and re- when due, John W. sent F. & Co. two other 
quested K. to give him credit for 100/., and to bills drawn by himself on Joshua W., forwhicb 
send him a bill for the remainder of the 300/. no consideration was given to Joshua W. the 
K. gave credit for 100/., and sent him a bank- acceptor. Before these bills fell due both John 
er*a check for 200/., which was duly paid. W. and Joshua W. became bankrupts, and the 
The bill for 800/. was dishonoured. T., M. t price of cochineal had fallen so much in the 
and F. becumo bankrupts: held, that K. was market that F. & Co. sold it for not a third of 
not entitled to prove for any part of the 800/. the price at which John W. had bought it, and 
•gainst the separate estate of T. they then proved for the deficiency under John 

(o) Ex parte Raleigh, 8 Mont. & Ayr. 670; W.*s commission: held, that they had alion 

8 Dea. 160, S. C. right to prove the amount of the two bills under 

( p) Ex parte Thorpe, 8 Mont. & Ayr. 716; Joshua W.’s commission, without deducting 

2 Dea. 16, 8. C. ; Ex parte Goulding, 2 Glyn the proceeds arising from the sale of the cocbi- 
& Jam. 118. oeal. 

(q) Ex parte Marlar, 1 Atk. 150; Cooke, (/) Id. ibid.; I Mont 144, (Chit. j« 

174; 1 Mont 148, (Chit. j. 818). 626); Bnyl. 6th edit 449; and see Ex parte 

(r) Ex parte Lee, 1 P. W. 782, (Chit j. Prescote, 4 Dea. & Chit. 28; post, 
2-19); Cullen, 96, 97; ante , 698, note (t). note (g). Ex parte Groom, 2 Dea. 265; 3 

(s) Ex parte King, Cooke, 159; Ex parte Mont & Ayr. 157, 8. C. when not, Ex parte 
Crossley, id.; Ex parte Bloxham, 6 Vea. 449, Britten, 8 Dea. & Chit, 85; ante, 722, note (m). 
500, (Chit. j. 449), in which Ex parte Blox- 
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proof as relates to it roust be expunged(u) ; yet in a more recent case(*), 
where A. drew bills on B., and indorsed them to C., who discounted them 
with D., together with other bills to which A. was no party, and A., B. 
and C. became bankrupt; it was held, that the assignees of A. were not en- 
titled to have the bills indorsed by him delivered up on paying their amount, 
another bill indorsed by G\, but to which A. was no party, being unpaid. 

In the case of several parties, we have just seen that the holder of bill or 
note is entitled to prove his debt under a fiat against the drawer, acceptor, 
and indorsers, and to receive a dividend from each upon his whole debt, pro- 
vided he does not in the whole receive more than 20 $. in the pound (y). 
So if A. being an indorsee of B. and Co.’s acceptances for 1364/., issue a 
separate fiat against B., and, at the time of suing out the fiat , D., the per- 
son for whom A. discounted the acceptances, has, by payments on account, 
reduced the debt to 420/., A. is entitled to prove for the whole amount, and 
for all that he receives above the 420/. will be a trustee for D.(z). But un- 
der a fiat against the party from whom this holder received the bill, he can 
only prove to the amount of the actual debt then due(a). There is a dis- 
tinction in these cases, where the creditor applies to prove his debt after 
having received a part, and where he applies to prove previous to his having 
received any payment or composition. If the creditor at the time of *prov 
ing has received any part of the bill or note, he can only prove for so much 
as remains; but if, after having proved for the whole, he receives a part of 
the bill from any of the persons liable to pay it, he is entitled to a dividend 
upon the whole, provided it does not exceed 20s. in the pound, upon such 
part as remains due(6); and as to any overplus beyond 20s. in the pound, it 
is to be accounted for to the party next entitled to the benefit(c). In Ex 
parte Bloxham(d) it was decided, that a creditor having securities of third 
persons, accommodation acceptors, to a greater amount than the debt, may 
prove and receive dividends upon the full amount of the securities to the ex- 
tent of 20$. in the pound upon the actual debt; and Lord Eldon said, “ I look- 
ed upon it as settled, that a creditor cannot hold the paper of his original debt- 
or, a bankrupt, and prove beyond the actual debt upon it, but that such cre- 
ditor may have the paper of third persons, who are debtors to such original 
debtor in more, and prove to the whole amount under the commission against 
them, and it is not material whether such third persons were indebted to the 
original debtor, for you cannot attach equities upon bills of exchange.” So 
in Ex parte Bloxham(e) the same point was decided, and Lord Eldon said, 
u A party wants to have a bill discounted, and the banker refuses to discount 
upon the credit of that bill only, and then the party says, he has in his hands 
another bill, and offers that as a security for the former, what is that but a 
right to prove against both estates until 20$. in the pound has been obtained?” 

In a case where a bill was given by the bankrupt to A. for goods delivered 


(tt) Ex parte Barratt, I Glyn & Jam. 327, 
(Chit. j. 1176). 

(*) Ex parte Dickson, 2 Mont & Ayr. 99; 
4 Dea. & Chit. 614, S. C. In a note to this 
ease, as reported in Mont- & Ayr. (p. 100, 
note (A),) the rule is stated to be, that if vari- 
ous securities be held for one general debt, and 
not separately applicable to parts, and after 
proof of these securities under a bat against one 
of the parties, the creditor receive full payment 
of one of the securities from another party to 
the instrument, the proof thereon ie not to be 
expunged. 

(y) JnU. 722. 


(*) Ex parte De Tastet, 1 Rose, 10. 

(a) Id. ibid.; Bnyl. 6th edit. 442; and see 
Ex pnrte Rutford, I Glyn & Jam. 41. 

(b) Cooke, 160 to 163; Cullen, 96; Expor- 
ts The Roval Bank of Scotland, 19 Yes. 810; 
2 Rose, 197, (Chit. j. 927); Bayl. 6th edit. 
442, 443. 

(r) Cullen, 96 

(d) Ex parte Bloxham, 6 Ves. 449, (Chit. j. 
626); Bayl. 6th edit. 449; and see Ex parte 
Fairlie, 3 Dea. & Chit 285; ante, 726, n. («). 

(r) Ex parte Bloxham, 6 Ves. 600, (Chit. j. 
440), in which the case in 6 Ves. was over- 
ruled. 
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by A. to a third person , at the request of the bankrupt, the Vice-Chancellor 
held, that there was the same immediate contract between the bankrupt and 
the holder, and the bills were equally payment for the goods, as if given in 
payment for goods delivered by the holder to the bankrupt, and therefore 
that he could only prove for the sum due for the goods, and not the full 
amount of the bill(/). And where goods in which the bankrupts were joint- 
ly interested with A. and B. were pledged with a creditor to secure the pay- 
ment of an acceptance of the bankrupts, and part of the proceeds were re- 
ceived by the creditor before he applied to prove, it was held that he must 
deduct the amount so received before he could prove on the acceptance (g). 
So if A. agrees to be responsible to B. for the due payment to him by C. 
of 24,000/. by yearly instalments of 1200/., and B. afterwards agrees to ac- 
cept six joint notes of A. and C. for 2000/. each, and delivers up the origi- 
nal agreement to C., but only one of these notes is paid, B. cannot prove 
under a fiat against A. the original debt of 24,000/., but only the amount of 
the five notes remaining unpaid(/i). 

We have just seen, that if the holder of a bill or note, at the time of prov- 
ing, has received any part of it, he can prove only for the remainder (i). So 
it has been held, that where different parties to a bill or note become bank- 
rupt, and a dividend has been declared , though not paid, under one of the 
commissions under which the holder has proved his debt, he cannot after- 
wards prove under another commission for more than the residue, after de- 
| ducting the amount of the dividend *declared(fc). In Ex parte Leers (i) the 
Chancellor made an order, that the dividends should be deducted from the 
proof, according to the practice as stated by Mr. Cooke, still expressing 
doubt as to the principle of it. Hence it is in general advisable, where 
there are several parties to a bill, to prove under the fiat against each as 
soon as possible, or at least before any dividend has been received, or even 
a fiat opened against other parties. 

In favour of Friendly Societies , the 4 & 5 Will. 4, c. 40, s. 12, enacts, 
“ That if any person already appointed or who may hereafter be appointed 
to any office in a society established under the said recited act(m) or this 
act, and being intrusted with the keeping of the accounts , or having in bis 
hands or possession, by virtue of his said office or employment , any money 
or effects belonging to such society, or any deeds or securities relating to the 
same, shall die, or become bankrupt or insolvent, or have qny execution or 
attachment or other process issued, or action or diligence raised against his 
lands , goods , chattels , or effects , or property or estate , heritable or moveable , 
or make any assignment , disposition , assignation , or other conveyance there- 
of, for the benefit of his creditors, his heirs, executors, administrators, or as- 
signees, or other persons having legal right, or the sheriff or other officer exe- 
cuting such process, or the party issuing such action or diligence , shall with- 
in forty days after demand made in writing by the order of any such society 


( f) Ex parte Reador, Buck, SSI. 

(g-) Ex parte Prescott, 4 Dea. & Chit. 23. 
Aliter , if tne goods had belonged to A. B. alone, 
id. ibid ; and see ante , 725, note (t). 

(A) Ex parte Powell and others, 1 Dea. 378; 
2 Mont. & Ayr. 533, 9 C. 

({) Supra, l Mont 143, 144. 

(k) Cooper v. Pepys, 1 Atk. 106, (Chit. j. 
291); The Royal Bank of Scotland, Ex parte, 
19 Ves. 310; 2 Rose, 197, (Chit. j. 927). 
But see in Ex parte Wild mao, 1 Atk. 109, 
(Chit. j. 330), where the chancellor took for 


granted, that in the case of Cooper v. Pepys, 
the holder had received the dividend before he 
attempted to prove his debt against the indort- 
er; 1 Mont. 144; Bayl. 5th edit. 441, 442. 

(/) Ex parte Leers, 6 Ves. 644, note. (Ch. 
j. 646). The reason there assigned by Mr- 
Cooke fails, since 49 Geo. 8, c. 121, s. 12. 
Se4 the Royal Bank of Scotland, Ex parte, 19 
Ves. 810, note, (Chit. j. 927) ; Ex parte Todd, 
2 Rose, 202, note. 

(m) 10 Geo. 4, c. 56. 
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or committee thereof, or the major part of them assembled at any meeting 
thereof, deliver and pay over all monies and other things belonging to such 
society to such person as such society or committee shall appoint, and shall 
pay, out of the estates, assets, or effects, heritable or moveable , of such per- 
son, all sums of money remaining due which such person received by virtue 
of his said ollice or employment , before any other of his debts are paid or 
satisfied, or before the money directed to be levied by such process as aforesaid, 
or which may be recovered or recoverable under such diligence , is paid over to 
the party issuing such process , or using such diligence; and all such assets, 
lands , goods , chattels , property , estates and effects shall be bound to the pay- 
ment and discharge thereof accordingly(n).” It seems that this provision 
of the legislature, in preferring the claim of friendly societies to that of other 
creditors, is not favoured; and that the debt, &c. must have been due from 
the party in his official capacity(o). Thus where an attorney was, from the 
commencement of the establishment of a friendly society, in the habit of re- 
ceiving from the stewards the money of the society, whenever it amounted 
to a sum which they considered worth placing out at interest, and of giving 
them promissory notes from time to time carrying interest, and the attorney 
became a bankrupt, and indebted to the stewards upon promissory notes pay- 
able on one month’s notice, and no person had been appointed treasurer, it 
was held, that under the former act, 33 Geo. 3, c. 54, the society was not 
entitled to a ^preference ' />). So where no treasurer had been appointed by 
the society, and the president and stewards were chosen annually, and the 
bankrupt has served the office of president and steward in different years, 
and in the capacity of steward had received the money of the society, and 
money was afterwards from time to time paid to him by the stewards and 
clerks, by order of the society, upon promissory notes bearing interest, given 
by him in the name of a firm of which he was a member, to the president 
and stewards, the society was held not entitled to a preference (q). And a 
debt for money lent by the consent of the society, upon a promissory note 
carrying interest, seems not to be entitled to a preference (r) . Atall events, 
a debt for money lent to a member of the society, upon his security, after he 
ceases to be an officer of the society , is not entitled to a preference (s). And 
in Ex parte Stamford Friendly Society (/) it was held, that the preference 
given to friendly societies by the statute 33 Geo. 3, c. 54, s. 10, over other 
creditors, was confined to debts in respect of money in the hands of their 
officers by virtue of their offices , and independent of contract, and, therefore, 
did not extend to money held by the treasurer, upon the security of his pro- 
missory note, payable with interest on demand (ti). 

The 3 & 4 Will. 4, c. 14, s. 28, contains a provision in favour of Sav- 
ings' Banks , similar to the above act of 4 & 5 Will. 4, c. 40, s. 12, relat- 
ing to friendly societies. Where an actuary embezzled various sums render- 


(n) This enactment is the same as the 33 
Geo. 3, c.^54, s. 10, and 10 Geo. 4, c. 56, a. 20, 
except as to the words io italics. 

(o) Ex parte Ross, 6 Ves. 804. See other 
cases in note (a) to 2 Burn’s Justice, 26th ed. 
583, tit. Friendly Society. 

( p ) Ex parte Ashley, 6 Ves. 441; Ex parte 
Ross, 6 Ves. 804; 1 Mont. 524. 

(q) Ex parte Ross, 6 Vea. 804. 

(r) Id. ibid. 

(9) Ex parte Amicable Society of Lancaster, 
6 Ves. 98. 

(0 Ex parte Stamford Friendly Society, 15 


Ves 280. 

(u) Cooke, 254, 255. 

(x) Ex parte Jones and others. Trustees of 
the Carmarthen Sayings’ Bank, 2 Mont. & Ayr. 
193. Where money belonging to the deposit- 
ors in a savings’ bank his been embezzled, the 
remedy of the depositors is not by action against 
the trustees and managers, but by mandamus 
to compel them to appoint an arbitrator under 
9 Geo. 4, c. 92, s. 45; Rex v. Trustees, &c. 
of Mildenhall Savings Bank, 2 Nev. & Perry, 
278. 
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IV. Proof ing forty indictments necessary, and became bankrupt, and five indictments 
ofJJiIU, were preferred, which failed from technical reasons, which would apply to 

c * any other indictment, the proof was allowed for the whole sum embez- 


Proof may 

bo made. The interest which is recoverable at law has already been stated (y). With 
Interest, respect to the proof of interest under a fiat , the former rule was, that when- 
ever by the express terms of the bill or note interest is reserved, or where 
there is a contract or agreement between the parties that the debt shall carry 
interest, it is payable and proveable under the fiat(z). And it has been held, 
that even upon notes payable on demand, not reserving interest, the interest 
might be proved, where it appeared to be the known and established custom 
of the trade to allow it, and that it had actually been paid by the bankrupt, 
and accounts settled with him, in which it had been charged and allowed be* 
tween the parties(a). And in Ex parte Hankey (6), and Ex parte Mills(c), 
it was held, that where by the custom of the trade interest is payable on 
[ # 729 ] a debt, and at the regular time of stating the accounts the *debtor is de- 
bited for interest, and afterwards becomes a bankrupt, the interest is prove- 
able under his commission, notwithstanding the debt was secured by four 
promissory notes, of which only one upon the face of it was payable with 
interest, and the other three were merely notes payable on demand. And 
now, by the 57th section of the 6 Geo. 4, c. 16, interest is made proveable 
(though not reserved), to be calculated down to the date of the commission, 
at such a rate as is allowed by the Court of King’s Bench in an action. 
And where B. and Co., being largely indebted to R. and Co. indorsed to 
them various bills which had been drawn or indorsed by C. and Co. for the 
accommodation of B. and Co., and B. and Co. and C. and Co. respective- 
ly became bankrupt, and R. and Co. proved the bills under each commis- 
sion; it was held, that the estate of C. and Co. was a security to make 
good the amount of principal and interest due to R. and Co. from B. and 
Co., and that R. and Co. were entitled to receive dividends on their proof 
under C. and Co.’s commission, until not only the balance of the principal 
sum due from B. and Co., but also all interest thereon was fully satisfied (d). 

A creditor by bill or note is entitled to prove the whole interest due 
whatever may be the amount, though a special creditor can never have 
interest beyond the penalty contained in his security (e). And we have seen 
that the creditor may prove the whole sum for which the bill or note was 
given, notwithstanding he received 5Z. per cent, discount, though the stat- 
ute(/) enacts, that upon bills and notes payable at a future time, a rebate 
of interest shall be deducted from the actual payment of the dividend to the 
time when the security would have been payable. 

When interest is allowed to be proved, it is never, in any case of an in- 
solvent estate, allowed to be computed later than the date of th efiat, be- 
cause it is said, the estate being a dead fund, a salvage of part to each is all 


(y) Ante , 679 to 683. 

(s) Cooke, 174, 183; Cullen, 117; 1 Mont. 
145, 169; Bayl. 5th edit. 415, 456, 457; Ex 
parte Marlar, 1 Atk. 150, (Chit. j. 318); 1 
Mont. 170; Cooke, 174, 183; Parker v. Hutch* 
inson, 3 Vea. 134; Upton v. Lord Ferrers, 5 
Vea. 801. 

(a) Ex parte Champion, 3 Bro. C. C. 436; 
Ex part® Hankey, id. 504; Ex parte Mil la, 2 
Vm. jun. 295. 

(£) Ex parte Hankey, 3 Bro. C. C. 604. 


(c) Ex parte Mills, 2 Ves. jun. 295; 1 Mont. 
172, (Chit. j. 498. Interest is recoverable at 
law where goods have been sold upon the terroi 
that a bill should be given; Marshall r. Poole, 
13 East, 98: Farr r. Ward, 3 M. & W. 26; 
6 Dow!. 163, S. C. 

(d) Ex pafte Reed and another, 3 Dea & 
Chit. 481. 

(e) Bromley r. Goodere, 1 Atk. 75; Cullen, 
119. 

(/ ) 6 Geo. 4, e. 16. 
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that io such a general loss can be expected^); and as such proof cannot IV. Proof 
be made directly, so neither can it be indirectly thrown upon the estate, ex- 
cept in the event of a surpJus(A). And where the act of bankruptcy to ® tc ’ 
which the commission related was ascertained, no interest was, before the 
above enactment, allowed after that act of bankruptcy(i). And in some Proof may 
cases of mutual credit, when both debts carried interest, the computation of be made, 
interest stopped on both sides at the same time(A:); but in the case of an es- 
tate which turned out to be solvent, and where a surplus would come to the 
bankrupt, it was held, that creditors had a right to interest up to the actual 
lime of payment, without regard to the date of the commission(/) ; provided 
the instrument expressly entitled the holder to intercst(m). And though, 
formerly, the rule was to allow only 4/. per cent., it appears from the deci- 
sion of Upton v . Lord Ferrers (n), that 5/. per cent., is to be aUowcd; and 
this is analogous to the different statutes with regard to the rebate'of interest. 

•The difference upon the re-exchange of bills protested and re-drawn be- 
fore the bankruptcy, is proveable under the fiat, but if incurred after the [ #7391 
bankruptcy, it is not proveable(p). So the costs and charges of protesting 
bills, incurred before the bankruptcy, may he proved, but not those incurred 
after the bankruptcy (q). But where by the particular law of the country 
from which the bill is drawn, or when by express stipulation the re-exchange, 
or costs and charges, are fixed at a particular rate, they may be proved under 
the fiat, though not incurred till after the act of bankruptcy. Thus, by the 
law of Philadelphia, the drawer of a returned hill must pay its contents, 
with 20/. per cent . advance as liquidated damages; in this case, if he become 
bankrupt, the 20/. per cent . may be proved under his commission, though 
the bill was not protested till after his bankruptcy (r). 


5. The Time of Proof and of making Claim. 

From the preceding observations it may be collected, that no unnecessary 
delay should take place in making the proof, and we have seen that, in some Proof and 
cases, if the proof be delayed till after the dividend has been declared, of nuking 
though not received, it w ill prevent the holder from proving the whole amount , 

of his bill under a fiat against another person^). Formerly, creditors were ' 

allowed to come in and prove their debts at any time within four months and 
until distribution made, but they were not admitted after distribution actually 
made of any part of the estate; now, however, except in cases of gross 
laches, creditors are allowed to come in at any time while any thing remains 
to be divided(<). And in Re Wheeler(ti) it was decided, that a creditor 
coming in to prove his debt after a dividend made (provided the delay was 
not fraudulent, but owing to accident, or dnavoidable circumstances) should 


( g ) Blatcher v. Churchill, 14 Ves. 673; 
Bromley v. Goodere, 1 Atk. 79; Ex parte 
Bennett, 2 Atk. 52S; Cullen, 118; 1 Mont. 
178; Ex parte Williams, 1 Rose, 401. 

(A) Ex parto Paton, 1 Glyn & Jam. 832; 
Ex parte Gass, id. 838, note. 

(t) Ex parte Moore, 2 Bro. C. C. 697. 

( k ) Bromley i>. Goodere, ! Atk. 79; Cul- 
len, 119; 1 Mont 644. 

(/) Ex parte Goring, I Ves. jun. 170; Ex 
parte Mills, 2 Ves. jnn. 296, (Chit. j. 498); 
Batcher v. Churchill, 14 Vee. 673; 1 Mont. 
664, 666. 

(m) Ex parte Cocks, 1 Rose, 317; Ex par- 
te Williams, id. 401. 

(») Upton v. Lord Ferrers, 6 Ves. 801, 80S. 


(o) When recoverable, see ante , 684, 686, 
and notes. 

( p) Ex parte Hoff ham, Cooke, 173; Fran- 
cis v. Rocker, Amb. 672, (Chit. j. 380); Cul- 
len, 102; 1 Mont 146. 

(<?) Ex Parte Moore, 2 Bro. C. C. 697; 
Anon 1 Atk. 140, (Chit. j. 886); Cullen, 101; 
1 Mont. 145. 

(r) Francis r. Rucker, Amb. 672, (Chit 
j. 380); Ex parte Moore, 2 Bro. C. C. 599; 
Cullen, 102. 

(*) Ante , 726, 727; Ex parte Leers, 6 Vee. 
645, (Chit. j. 646). 

(O Ex parte Peachy, 1 Atk. Ill;) Ex par- 
te Styles, id. 208 and id. 79. 

(n) Ex parte Wheeler, I Scb. & Lef. 242. 
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be put on a footing with the other creditors, before any further dividend was 
made. A creditor who has neglected to prove before a meeting to declare 
a second dividend, is, in strictness, only entitled to be paid future dividends 
pari passu with the other creditors (a:); but it is the practice to permit such 
creditor to be paid former dividends rateably with those who have been paid, 
and then to direct a general distribution of the residue(y). Where a credi- 
tor has a reasonable excuse for not having proved in time to receive a first 
dividend, he is, upon proving, entitled first to be placed on an equality with 
the other creditors who received a first dividend, but not so as to disturb a 
former dividend, and then to receive the future dividends rateably with the 
other creditors (z) . The mode of being admitted to receive in respect of 
former dividends, is by making an affidavit of the cause of delay, and by 
petition to the Chancellor, upon which an order may be obtained; and the 
assignees should not pay without it (a) . We have seen, that in the case of 
a surety paying the debt of his principal after a fiat against him, he may at 
any time prove under the fiat, not disturbing *the former dividends, and re- 
ceive a dividend or dividends proportionably with the other creditors; b). 

Where a party may not be able to swear to the precise amount of hb 
debt, secured by a bill or note, it is advisable for him to toako a claim , as a 
means of securing a dividend, when his proof is afterwards established, with- 
out the necessity of applying to the Chancellor; and when a proper claim 
has been made, the dividend must be apportioned for it, and be withheld, 
until the validity of the claim has been ascertained (c). 

6. The Mode and Terms of Proof, and Remedy for the Dividend. 

The mode of proof on bills of exchange and promissory notes is governed 
by the general rules affecting proof under a fiat in other cases, and conse- 
quently it will be here only necessary to consider the peculiarities in the case 
of bills and notes. The ordinary proof is by the oath of the creditor(d). 
When it is upon the bill or note, the form of the deposition varies according 
to the mode in which the creditor obtained the bill or note. Under a fiat 
against the party from whom the creditor immediately received the bill or 
note, the deposition states that the bankrupt is indebted to the deponent up- 
on the consideration for the instrument, and alleges that no security has been 
obtained except the bill or note; but when the bill or note has not been re- 
ceived from the bankrupt himself by the creditor, the deposition states, that 
he is indebted on the instrument, and then shews the means and consideration 
by which the deponent became the holder(e). The affidav it in support of a 
deposition of proof on a bill must state the consideration; though, if a defec- 
tive affidavit be produced, the commissioner should not reject, but should 
adjourn the proof(/). 

Where bills have been deposited by way of pledge, the proof is upon the 
original debt, and the deposition concludes by stating the delivery^ of the 
bills as a security, the particulars of which, if numerous, may be stated in a 
schedule^). And where several persons, whether general partners or oth- 

96. 

( d ) Cullen, 140, 141. 

(«) See 2 Cooke, 26, 27; Mont- 91 to 93 
And see Ex parte Knight, 1 Dea. 409; 2 M. 
& A. 645, S. C. as to prodnction of creditor’i. 
books in order to prove consideration. 

(/) Ex parto Maberly, 2 Mont. & Ayr. 23. 
(q) See Mont. 93. 


(x) Ex parte Long, 2 Bro. C. C. 50; Ex 
parte Styles, 1 Atk. 208; Hording r. Marsh, 
2 Chan. Ca. 153. 

(y) Cooke, 521; 1 Mont. 556. 

(*) Ex parte Long, 2 Bro. C. C. 50; Ex 
parte Styles and Pickart, 1 Atk. 208. 

(a) Mont 556. 

(5) Ante , 719; 6 Geo. 4 c 16, s. 52. 

• (c) Cooke, 255; 1 Mont. 459, 653; Eden, 
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erwise, are the holders of the instrument, they must all be named as credit- IV. Proof 
ors in the.deposition(A); but it is sufficient, if the deposition be made by one 
only of the partncrs(i). if a bill has been lost, the proof must be admitted, c ‘ 
or, if lost after proof, the dividend must be paid, upon an indemnity (A:). A j^eand 
creditor is obliged, at the time of proving his debt, to slate in his deposition Term* of 
whether lie 1ms a security or not; and every security must be produced at Proof, &c. 
the time when he proves, and the commissioners will mark it as having been 
exhibited(Z). And it seems doubtful whether if A., being holder of the 
bankrupt’s promissory note, and having a security in his hands for the full 
amount, indorse the note to B., but still retain the security, B. can prove the 
note without deducting or mentioning the security(m). 

In general, if a party insist upon proving under a fiat y he must deliver *up \ *732 ] 
the security for the benefit of the creditors(u), or must apply to the commis- 
sioners to have the pledge sold, and to be admitted a creditor for the resi- 
due^). Thus if a creditor having agreed to accept a composition for his 
debt (arising on seven bills of exchange), takes bills for the amount of the 
composition, and also has a bond assigned to him as part security for the 
composition; and the composition deed contains a clause that in default in 
payment of the instalments, the composition shall fall to the ground; and de- 
fault is made, and subsequently a Jiat issues; the creditor may either prove 
for the whole of the original debt, on surrendering the bond, or he may re- 
tain the bond, and prove for his original debt, minus the value which shall 
be set upon the bond(p). And where a debtor, by way of collateral secu- 
rity, delivers a bill of exchange or promissory, without his name appearing 
upon the paper, this is to be considered as a pledge, and not as an absolute 
transfer of the bill; and the creditor will not be allowed to prove under the 
fiat against such debtor, and also to retain the securities, but must either give 
them up or obtain an order for the sale of them, and then prove for the defi- 
ciency^). Where a creditor, by a debt partly proveable and partly not un- 
der a fiat of bankruptcy, has a general pledge, he may apply it to the debt 
not proveable under the fiat(r). Thus if a security is deposited by a debtor 
to indemnify bis creditor for a balance then due, together with such further 
sums of money as shall be due to him for money to be advanced and paid 
for the debtor, either by bill accepted or to be accepted, and the debtor be- 
come a bankrupt, and the creditor, after the bankruptcy, pay various accept- 
ances, he may apply the security, in the first place, to reduce the demand 
not proveable, on account of its not having been paid till after the bankrupt- 
cy^). So if a security be deposited by a drawer to indemnify the acceptor, 
who pays part of his acceptances before the bankruptcy of the drawer, and 
part after such bankruptcy, the acceptor may apply the security to reduce 
the demand paid after the bankruptcy (/). 

Where, however, the bankrupt does not merely deposit the bills or notes 


(A) See exception* in 7 Geo. 4, c. 46, *. 0; 
ante, 64, 701 

(*) 2 Cooke, 25; ante , 701. 

(A - ) Ex pa no Greenway, 6 Vc*. SI 2. (Chit, 
j. 647); E.\ parte Trust, 3 I)ea. & Chit. 750; 
Ex parte Wallas, 2 Mont. & Avr. 58(>; ante, 
705, notes ( t ) and (u); and see Order of Lord 
Chancellor, 14th May, 1S36, post. Appendix. 
{!) Ex parte Bennett, 2 Atk. 528. 

(m) Ex parte Parnmore, 1 Dea. 279. 

(n) Ex parte Bennett, 2 Atk 628 . 

(o) Ex parte Coming, Cooke, 123. 

( p) Ex parte Reay and others, 4 Dea. & 
Chit. 255; 2 Mont. & Ayr. 33, 8. C.; Ex parto 

103 


Ackro\d, 1 Glyn & Jam. 893, 394; Ex parte 
Amphlets, Mont 77. 

(</) Ex parte Trowton, &c. Cooke, 124; Ex 
parte Hillier, t/. 123; Cullen, 147; I Mont. 
458; Eden, 97; Arch. Bank. Law, by Flatber, 
8th edit. p. 141. 

(r) Ex parte Howard, Cooke, 120; Ex parte 
Arckley, Cooke, 126; Ex parte Ilonter, 6 Vet. 
94. 

(t) Ex parte Haward, Cooke, 120; Ex parte 
Hunter, 6 Yes. 94. 

(0 Ex parte Arckley, Cooke, 126; Ex parte 
Hunter, 6 Ye*. 94. 
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as a pledge, but indorses them to the creditor, he has a right to retain the 
security and proceed against the other parties, and also to prove his whole 
debt at the same time under the fiat(u ), provided he has not received part, 
and no dividend under a fiat against another estate has been declared, before 
he comes to prove, and so that he do not receive more than 20s. in the 
pound upon his whole debt(ar) . 

Formerly a creditor, who had proceeded at law, might also prove his 
debt under the commission against the same party, renouncing any benefit 
under the commission, so as to afford him an opportunity of preventing, 
as far as he could, the very remedy he had chosen from being defeated by 
the rest of the creditors discharging the person of the bankrupt by signing 
his certificate without concurrence or control; and a party might also make 
a claim and still proceed at law(y). *But the provision in the statute 49 
Geo. 3, c. 121, s. 14 (z), (which is re-enacted in the 59th section of the 
6 Geo. 4, c. 16), directs that a creditor who has brought an action against 
a bankrupt, shall not be permitted to prove, or make a claim, without relin- 
quishing such action, and that the proving or claiming a debt under a com- 
mission shall be deemed an election by such creditor to take the benefit of 
the commission with respect to the debts so proved or claimed , And if a party 
prove a debt on a bill, and proceed at law for the same debt, the court will 
issue an injunction to restrain the action(a). The statute, however, does 
not affect the right of a person not being the petitioning creditor, to prove 
one debt under a fiat, and to proceed at law for another(6). And in Ex 
parte Grosvenor(c), Lord Eldon said, “ That if a creditor has a note for 
one sum and a bond for another, as the remedies and the relief under those 
securities are different, he may prove one debt and hold the bankrupt in 
execution for the other. But an entire demand cannot be split, and if there 
be a demand upon several notes or securities given in respect of the same 
transaction, it seems that the creditor cannot adopt these double reme- 
dies^). ’’ It has, nevertheless, been decided at law, that where there are 
distinct demands the election is confined to the particular debt so proved or 
claimed, and accordingly creditors who had proved on one demand were 
holden entitled to sue upon distinct demands(e). By the 59th section of 
the 6 Geo. 4, c. 16, a creditor must, before proving, in case he has the 
bankrupt in custody, give a written authority for his discharge; and by the 
same section a creditor, who has elected to come in under the commission, if 
it be afterwards superseded, is restored to his former right. 


% 

(u) Ex parte Bennett, 1 Atk. 628; ante , 
722; 1 Mont. 468; Cullen, 146. 

(x) Cullen, 146; 1 Atk. 110. 

(y) Ex parte Sharp, 11 Ve». 203; Cullen, 
163, 169. 

(x) See the construction of this section in 
Atherston v. Huddleston, 2 Tannt. 181. 

(a) Ex parte Diack, 2 Mont. & Ayr. 676. 
See post, 826, (72). 

( b ) Cooke, 135; Cullen, 149; Eden, 102. 
Ex parte Schlesinger, 7 Law J. 27 ; Ch. Ca. 

M. T. 1828; 2 Glyn & Jam. 392. Proof of 
one debt no election or bar to suing for another. 
A. purchases from B- a parcel of goods, and ac- 
cepts a bill of exchange for the amount. A. 
purchases another parcel of goods from B. and 
accepts another bill of exchange for the amount; 
both bills are dishonoured. A. is declared 
bankrupt, and B. proves the amount of the first 


bill under the commission: held, that notwith- 
standing his proof, he may proceed at law 
against the bankrupt for the amount of the oth- 
er bill. And see cases next note. 

(c> Ex parte Grosvenor, 14 Ves. 689; Wat- 
son v . Medex, 1 B & Aid. 121, S. P.; Harley 
v. Greenwood, 6 B. & Aid. 95; and Bridget v. 
Mills, 4 Bing. 19; 12 Moore, 92, S. C.; How- 
ell r. Golledge, 5 Taunt. 174. 

( d ) Ex parte Grosvenor, 14 Ves. 688; Ex 
parte Dickson, 1 Rose, 98; Eden, 103. 

(e) Watson v. Medex, 1 B. & Aid. 121; 
Harley v. Greenwood, 5 B. & Aid. 95; 2 Dowl. 
& Ry. 337, S. C. In the latter case it was al- 
so held, that proof is not pleadable in bar to au 
action for the same debt, but only gives to the 
bankrupt an opportunity of applying for relief, 
either in the court in which the action is brought 
to stay the proceedings, or to the chancellor to 
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It sometimes happens, after a creditor has made his proof, that either IV. Proof 
from the disclosure of facts not before known or understood, it appears that 
it ought not to have been admitted, or at least not to the extent; or that, c ' 
from a change of circumstances, the state of the debt proved is materially %Me\nd 
altered: and in such cases it becomes necessary either to reduce the proof, Term* of 
or to expunge it altogether(/). Thus, if any bills proved and accepted as Proof, &c. 
securities by a creditor who discounted them for the bankrupt, or took them Reducing 
as a security for a general balance, are afterwards paid in full, or in any way ^ Xm 

fully satisfied, the amount of each bill must be deducted from the proof, and 
the future dividends only paid on the residue of the debt (g), although where 
a creditor holds a bill as a security for the debt he proves and after the *ac- [ ] 

tual receipt of dividends by the creditor the bill is paid in full, the represen- 
tatives of the creditor cannot be compelled to refund the dividends; nor, as 
it seems, could the creditor, if alive (A) . So, if the holder of a bill com- 
pound with the prior parties upon it, without the previous assent of assignees 
of the subsequent parties, the latter are discharged; and if he lakes such 
composition after having proved under the fiat against the latter, the amount 
of the bill must be deducted from the proof(t). But the principle of these 
decisions is the same as that which precludes a party from recovering at law, 
and we have seen that at law the holder does not discharge a prior party to 
a bill by compounding with a subsequent one, even though the former was 
known to be an accommodation acceptor(/c) ; so in the case of bankruptcy, 
compounding with a subsequent party will not affect the right to the dividends 
under a fiat against a prior one, because the estate of the latter has no claim 
upon that of the former, and therefore cannot be prejudiced by the arrange- 
ment. It was on this ground held, in the case of fcx parte CJ i fiord (/) , that if 
a promissory note be made by one principal and three sureties, two of whom 
and the principal become bankrupts, and the holder of the note prove his 
whole debt under each commission, and afterwards receive a composition of 
4 s. in the pound from the remaining surety, the receipt for which is express- 
ed to be for 191/., and two notes, which, when duly paid, will be in full of 
the said debt and all other demands; and the dividend paid by the estate of 
the principal in 4s. in the pound and by the bankrupt sureties is 5 s. in the 
pound; no part of the proof under the commis>ion against the bankrupt sureties 
is to be expunged. It is also a rule that security is not to go in reduction of 
proof, unless the property of the estate against which the proof is tendered; 
and, therefore, if A. and B., partners, are indebted to C. in 10,000/. on 
bills, and Jl. alone assigns to C. certain securities to secure the 10,000/., 
under which 8414/. are received, C., on the bankruptcy of A. and B. may 
prove for the whole 10,000/. without deducting the 84f4/.(m). 

Previous to the 6 Geo. 4, c. 16, the commissioners could not expunge a 
debt without an order upon petition, except by consent of the parties (u). 


expunge the debt; see id, 103. And see F.x 
parte Sly, 1 Glvn & Jam. 163; Ex parte Con- 
roy, 1 Molloy’s Rep. 1 . 

(/) Cullen, 158; I Mont. 545. 

($*) Ex parte Smith, Ex psrte Bloxham, Ex 
parte Wallace, Ex parte Crosslcy, Cooke, 155, 
156; Ex parte Brunskill, 2 Mont & Ayr. 220; 
4 Dea. & Chit. 442, S. C. 

(A) Ex parte Carr, 3 Mont. & Ayr. 64; 2 
Den. 273, S. C.; see the cases cited 3 Mont 
& Ayr. 65, note (e)- Bui see as to the case 
of a ture/y, Ex parte Holmes, M. T. 1839, 
Chan. £ Jurist, 1023; ante, 719, note ( />) ; and 
poet , 785, note ( u ). 


( t ) Ex parte Smith, 3 Bro. C. C. I, (Chit j. 
457); Cooke, 168, 169; and Ex parte S:;.ith 
and others, Cooke, 171; Cullen, 159; 1 Mont 
546; ante , 409 to 423. 

(k) Ante , 418, 419. 

(/) Ex parte Gifford, 6 Ves. 805; see also 
Williams r. Walshy, 4 Esp. Rep. 220. But 
see observations in Nicholson v. Revill, (4 Ad. 
& El. 675, 693; 6 Nev. & Man. 192, 200, 8. 
O. ; ante, 418, note (*),) upon the judgment of 
Lord Eldon in Ex parte Gifford. 

(m) Ex parte Grootn, and Ex pane Adams, 
3 Mont & Ayr. 157; 2 Dea. 265, 8. C. 

(a) Ex Parte Graham, 1 Rose, 456. 
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IV. Proof But by the 60th section of this act, tvhenevep it shall appear to the assignees, 
of Bills, or i 0 two or more creditors, who have each proved debts to the amount of 
c * 20/. or upwards, that a debt proved is not justly due in whole or in part, 
Jlfoifeand 7 may apply t0 commissioners to have it expunged: and thecommis- 
Termn of sioners are empowered to summon the person who has proved, together with 
Proof, &c. any one else whose evidence they may think material on either side, and 
may upon the evidence expunge it either in the whole or in part. If the 
person who has proved do not attend on being summoned, the commissioners 
are empowered to proceed ex parte. The parly making the application to 
expunge must sign an undertaking to pay such costs as the commissioners 
shall adjudge. Power is reserved to apply in the first instance to the Lord 
Chancellor, or by way of appoal(o). 

[ *735 ] * Where A. combines with B., also A. with C., and A. with D. to prove 

fictitious debts, in pursuance of a fraudulent plan, a petition will not lie pray- 
ing that A., B., C., and D. may pay the gross amount of costs incurred by 
the estate, and consequential to such fraudulent plan, and if such debts are 
subsequently expunged, the court cannot order the fictitious bills on which 
the proof was made to be delivered up, unless they were delivered up by the 
bankrupt after* his bankruptcy(p). 

Restoring We have seen that in some case, where the proof lias been expunged, it 
Proof. may be restored , in order that the party himself, or some third person, may 
have the benefit of the original proof, and receive dividends which would rot 
otherwise be recoverable^). 

Benefit of Where, between the time of proving his debt and of applying for a divi- 
ProoS* 6 ^ - dend unc * er a ^ at a S a,nst a principal debtor, as acceptor of a bill, maker of 
a note, or prior indorser, who ultimately ought to pay it, the holder has re- 
ceived from a surety or subsequent indorser, or of an accommodation accept- 
or, the whole of his debt, such party, thus standing in the situation of a sure- 
ty, is entitled to the benefit of the proof made by the creditor; and he must 
receive the dividends as trustee for the surety (r), provided the creditor be 
not thereby prejudiced in respect of any other claim upon the estate(s). 
The surety fallowed the entire benefit of the principal creditor’s proof(f): 
thus, where A. accepted bills as an accommodation for B., which B. depos- 
ited in the way of business as a security with his bankers, and B. became 
bankrupt, and the bankers proved their debt under the fiat, and afterwards A. 
paid the full value of the bills to the bankers; it was held, that the bankers 
were liable to refund the dividend of 25. in the pound which they had re- 
ceived on the sum covered by the bills (it). 

If a person, having a demand upon a country firm, who have dealings with 
a house in London, obtain permission from the country firm for one of his 
creditors to draw upon the London house, and the country firm and the 
London house become bankrupts, and the drawer, after proving under the 
fiat against the London house, receive payment from his original debtor, that 
is, the person having a demand upon the country firm, such person is entitled 
to the benefit of the drawer’s proof against the London house, if he have 


(o) Seo Eden’s Bank. Law, 353; Archbold’s 
Bank. Law, by Flather, 8th Edit. p. 159 to 160. 

( p ) Ex parte Brand and others, 2 Mont. & 
Ayr. 708; 1 Dea, 308, S. C. 

( q ) Ex parte Matthews, 6 Ves. 2S5, (Chit. j. 
643); Cooke, 154. 

( r ) Ante , 715, 716; Ex parte Ryswicke, 2 
P. Wom. 89, (Chit.j. 251); Cooke, 152; Eden’s 


Bonk. Law, 152 
( $ ) Ante , 716. 

(7) Ex parte Brook, 2 Rose, 334. 

(m) Ex parte Holmes, Mich. T. 1839, Chan. 
3 Jurist, 1023; Arch. Bank. Law, 130, note(tt); 
ante y 734, n. (h ) ; reversing the judgment of the 
Court of Review, 3 Dea. 602. 
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not proved the debt under the fiat against the country firm, but if he has, it IV. Proof 
seems lie is not emitlcd (a:). If, however, a banker, after notice of an act Bills, 
of bankruptcy committed by his customer, pay the drafts of a customer, in vVn * 
favour of a creditor whose debt would have been proveable under the fiat, 
the banker is not entitled to stand in the place in which the creditor would Terms of 
have stood had his debt not been paid, and as so standing to receive a divi- Proof, &c 
dend rateably with the other creditors (y ) . 

The 49 Geo. 3 merely expressed, that the surety so pav ing after the com- 
mission should be allowed to stand in the place of the creditor, having proved 
in respect of dividends; but then; was no provision with respect to the cer- 
tificate. The 6 Geo. 4, however, expressly ^provides, “ that he shall he [ *736 ] 
entitled to stand in the place of such creditor, as to the dividends and all other 
rights under the said commission, which such creditor possessed, or would 
be entitled to in re-pect of such proof(c).” 


Formerly, when a dividend of the bankrupt’s estate had been declared by Remedy to 
the commissioners, an action might he maintained against the assignees bv a i^dend 
party who had proved a bill, for his share of the dividend, and in such ac- 
tion the proceedings before the commissioners were conclusive evidence of 
the debt; nor were the assignees suffered to set off any debt from the plain- 
tiff to the bnnknipt(a). JJut by the 111th section of the G Geo. 4, c. 16, 
which adopts the 4b Geo. 3, c. 121, s. 12, it is enacted, that “ no action 
for any dividend shall be brought against the assignees by any creditor who 
shall have proved under the commission; hut if the assignees shall refuse to 
pay any such dividend, the Chancellor may, on petition, order payment there- 
of, witl> interest for the time that it shall have been withheld, and the costs 
of the application^).” The creditor, to he entitled to interest under this 
clause, must have previously applied to the assignee for payment(c). 

Though where a dividend has been ordered, and the assignees forward to a 
creditor a bill for the amount of his dividend, which the credifor rejects, be- 
cause he claims more than is offered, (name ly, full payment without allow- 
ing the assignees a set-off which they claimed against him, and the amount 
of which, together with the sum tendered, made up the amount of the divi- 
dend declared on the creditor’s proof), and the proceeds of the bill are re- 
ceived by one assignee and by him invested at interest, the creditor is, after 
a lapse of twenty years, entitled to the fund, and all interest made by it(d). 

If an assignee sign checks for a dividend, and deposit them in a desk, from 
which they are fraudulently taken by a clerk, who obtains payment from the 
bankers, it seems the assignee is liable to the crcditor(r). And where there 
were four assignees, and upon the choice it was agreed by the assignees and 
creditors present, that one onlv should act, and notice was given to the bank- 
ers to pay his drafts, and a dividend being declared, notice was given to the 
creditors that they might receive the dividend upon application to “the as- 
signees,” and the acting assignee paid the dividends by checks, which were 
dishonoured, he having overdrawn his account and absconded, it was held, 
that all the assignees w ere liable ( J ). 


(x) Ex parte Matthew*, 6 Ves. 2>5, (Chit, 
j. 643). 

(y) llnnkoy r. Vernon, 3 Bro. C. C. 31 a. 

( z ) 6 Coo. 4,c. IG,s. 52; see Ex pnrte Coe, 
1 Jac. &. Walk. 580; Ex parte Kerens, 2 Mout. 
& Ayr. 153; 4 Don. ic Chit. 623, S C.; ante, 
700, note ( x), 

(a) Brown r. Bullen, Doogl. 407 ; and Ex 
parte Leers, 6 Vos. 645, (Chit. j. 646V 


(/>) So© Archbold’s Brink. Law, by Flnther, 
Sth edit. p. 306 to 308. 

if) \\ arkerbnth r. Powell, Bock, 5<JS. 

(d) Ex parte Ilolford and another, 4 Don. & 
Chit. 7I*S; gee De H.mlund t*. Bowerbank, 1 
Campb. 50. 

(e) Ex parto Griffin, 2 Glyn & Jam. 114. 
{/) Ex parte Booth, Mont. Rep. 248. 
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7. The Consequence of not proving , and Effect of Certificate. 


It may be laid down as a clear and established principle, that the dis- 
charge of the bankrupt should be commensurate and co-extensive with the 
relief to the creditor, and consequently that all debts should be discharged 
by the certificate that either have been, or that might have been, proved 
under the fiat(g); and, on the other hand, the bankrupt’s remaining still 
liable, and the creditor’s not being able to * prove his debt under the com- 
mission, are convertible terms (h). The various instances in which bills and 
notes may be proved have been considered. The statutes which enable 
the holder of a bill to prove in particular cases contain a clause, that in 
cases where the holder could avail himself of the proof, the certificate shall 
protect the bankrupt from all further responsibility: thus the 6 Geo. 4, c. 
16, s. 121, enacts, u That every bankrupt who shall have duly surrendered, 
and in all things conformed himself to the laws in force concerning bank- 
rupts at the time of issuing the commission against him, shall be discharged 
from all debts due by him when he became bankrupt, and from all claim s 
and demands hereby made proveable under the commission , in case he shall 
obtain a certificate of such conformity so signed and allowed, and subject to 
such provisions as herein after directed, but no such certificate shall release 
or discharge any person who was partner with such bankrupt at the lime of 
his bankruptcy, or who was then jointly bound, or had made any joint con- 
tract with such bankrupt.” And the statute 49 Geo. 3, c. 121, s. 8, 
(which is adopted by the 6 Geo. 4, c. 16, s. 52,) having enabled sureties 
to prove in various instances where he has been compelled to pay the bill or 
note after the issuing of the commission, has greatly enlarged the effect of 
the certificate (i). 

There are, however, still some cases relating to bills and notes, in which 
the certificate will not be a bar to any future action. Thus, if the bill or 
note be drawn and payable in England , and the cause of action accrue here, 
a certificate abroad will not be any bar to an action in this country, although 
at the time of making the contract the bankrupt resided abroad in the coun- 
try where he afterwards obtained his certificatc(fc). And an accommoda- 
tion bill drawn in Ireland , and accepted and paid by the plaintiffs in Eng- 
land, is a debt contracted in England, and cannot therefore be discharged 
by a certificate under an Irish commission (/) . But where the cause of ac- 
tion accrues abroad, a certificate in the country where the cause accrued, is 
a i bar to any action in this country (m). And where a bill of exchange was 
drawn and accepted in Ireland, and the acceptor became a bankrupt in Tre- 


(g) Ex parte Groom, 1 Atk. 119; Chilton v. 
Witfin, 3 Wils. 13, (Chit. j. 378). 

(h) Per Lord Kenyon, in Cowley r. Dun- 
lop, 7 T. R. 565, (Chit. j. 598); and see 49 
Geo. 8, c. 121, s. 14; and l Rose, 204. 

(i) See ante , 696 to 698. 

(/c) Quin v. Keefe, 2 Hen. Blu. 553; Ped- 
der v. Macmaster, 8 T. R. 609; Smith v. Bu- 
chanan, l East, 618; Phillips v Allen, 8 Bar. 
& Cres. 477; 2 Man. & Ry. 575, S. C.; but 
see Burrows v. Jemino, 2 Stra. 783, (Chit. j. 
265); Odwin v. Forbes, Buck, 57; Philpotts 
v. Reed, 1 B. & B. 294; 3 Moore, 623, S. C.; 
Sidaway r. Hay, 8 Bar & Cres. 12; 4 Dowl. 
& Ry. 638. S. C.; Edwards t*. Ronald, 1 
Knapp's Priv. Coun. Cases, 259; Quelin v. 
Moisson, id. 266. 


(/) Lewis r. Owen, 4 B. & Aid. 65-1, (Ch. 
j. 1110); see Sballcross r. Dysart, 2 Glyn & 
Jam. 87. But an English certificate bars a 
Scotch debt. Bank of Scotland r. Cuthbert nod 
others, l Rose, 462, (Eden, 897, con.), and a 
Scotch sequestration under 54 Geo. 3, c. 137, 
s. 61, bars an English debt, Sidaway r. Hoy, 
3 Bar. & Cres 12; 4 Dowl. & Ry. 658, S. C., 
though the discharge of an insolvent in Scot - 
land on making a ressio bonorum will not have 
that effect; Phillips r. Allan, 8 Barr. & Crea. 
477; 2 Man. & Ry. 575, S. C. Quarts a to 
the effect of a cessio bonorum in Guernsey ; 
Whittingham r. De la Rieu, 2 Chit. Rep. W, 
54. See other cases cited in last note. 

(m) Potter r. Brown. 5 Eas*. 124, (Chit - 1 
694). 
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land, and there obtained his certificate, and was afterwards proceeded against 
in this country upon ihe bill, the court ordered an exontrtlur to be entered 
on the bail-piece, on the ground, that as the debt was contracted in Ireland, 
where the commission issued, it was discharged by the certificate(n). And 
if a person draw a bill in America, in favour of a firm in America, who 
have also a house in London, upon a person residing in London, and the 
bill be refused acceptance, and notice of refusal is given to the drawer in 
America, and the drawer ^afterwards become a bankrupt, and obtained his 
certificate, in America, it is a bar in this country to any action against the 
drawer(o). The general rule of law is, that debitum et contractus sunt nul - 
lis loci , and that the payment of a debt, wherever it may have been con- 
tracted, may be enforced in any country; and, consequently, whenever a 
creditor might prove under a commission abroad, it should seem, on princi- 
ple, that a certificate ought to be a bar to every debt, wherever it was con- 
tracted. But, on the other hand, great inconveniences might ensue from 
fraudulent certificates in remote countries being obtained before a creditor 
here could be apprised of the proceeding, and therefore unless the contract 
was made, or at least in some measure connected with the foreign country, 
he should not be prejudiced by such certificate. When a certificate abroad 
operates as a discharge in this country, it seems that the extent of the dis- 
charge will depend upon the law of the country where the certificate is ob- 
tained (p). 

Where a bankrupt is discharged by his certificate from a debt in one form, 
he cannot be charged by the creditor with the same debt in another form of 
action; and therefore, in the case of Foster v. Surtees( 7 ), where, by agree- 
ment between the plaintiffs, bankers at Carlisle, and the defendants, bankers 
at Newcastle, the plaintiffs were weekly to send to the defendants all their 
own notes and the notes of certain other banking-houses; and the defendants 
were in exchange to return the plaintiffs their own notes and the notes of 
certain other bankers, and the deficiency, if any, was to be made up by a 
bill drawn by the defendants in favour of the plaintiffs at a certain date; it 
was held, that the notes so sent by the plaintiffs to the defendants constituted 
a debt against them, which the defendants might pay by a return of notes 
according to the agreement; but if they made no such return, or a short re- 
turn, and gave no bill for the balance, such balance, remained as a debt 
against them, which was provcable by the plaintiffs under a commission of 
bankrupt issued against the defendants, on the act of bankruptcy committed 
after the time when the bill for the balance, if drawn, would have been due 
and payable; and that the plaintiffs could not maintain an action to recover 
damages as for a breach of contract against the defendants, who had obtain- 
ed their certificates. But in some cases a creditor has an election to shape 
his demand on the bankrupt either as a debt or as for a tort, and if he adopt 
the latter, the certificate will be no bar. Thus, if a bankrupt, to whom a 
bill has been delivered to obtain the payment when due, and to remit to his 
employer, discount it at a loss before it is due, and embezzle the money, if 
sued for this tort his certificate will be no bar(r). So if bills be deposited 
merely as a pledge, if the bankrupt pledge them as his own, he will continue 
liable to a special action for this tort($). 


(n) Ba I Ian tine v. Goldins, Cooke, 115. 

(o) Potter v. Brown, 5 East, 124; 1 Smith, 
851, (Cbit. j. 694). 

(P) Ex perte Barton, 1 Atk. 265; l Mont. 
662. 

(q) Footer e. Surtees, 12 East, 605, (Cbit 


j. 902). 

(r) Parker v. Norton, 6 T. R. 695, (Chit j. 
666 ). 

(*) Johnson r. Spiller, DoogL. 167; Cullen, 
US, 891. 
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New Con- 
tract or 
Promise. 

[ *739 ] 


V. Mutual 
Credit and 
Set-off(e). 


The illegality of a bill or note given in consideration of signing a bank- i 
rupt’s certificate has already been considered (t ) . And it is a good answer 
to a plea of bankruptcy that the certificate was obtained by fraud, notwith- 
standing the express enactment to that effect in 5 Geo. 2, c. 30, s. 7, is 1 
omitted in 6 Geo. 4, c. 16(u). 

*The effect of lit 3 c ertificate as to a debt which might have been proved | 
under the fiat, may be avoided by a fresh contract entered into with the 
bankrupt bona fide after an act of bankruptcy, even before or after he has 
obtained his certificate; x ) . All the debts of a bankrupt continue due in 
conscience, notwithstanding lie lias obtained his certificate; and though a 
security or a promise, as a consideration for signing his certificate is void(t/), 
any security given bona fide without fraud or imposition on the bankrupt, is 
valid and binding upon him, though there be no new consideration(r). Thus 
in the case of Trueman v. Fenton (a), where the bankrupt, after the act of 
bankruptcy, and after the issuing of the commission, but before he had ob- 
tained liis certificate, gave a promissory note in consideration of two former 
bills of the bankrupt being cancelled, and of an agreement not to accept a 
dividend under the commission, it was held that the certificate was no bar 
to an action on the note. And if a bankrupt, after obtaining his certificate, 
undertake to pay any creditor the residue of his debt, the undertaking, if 
made freely, and without fraud, is binding (/>) . However, a bankrupt hav- 
ing obtained bis certificate, is not liable upon a promise to pay a former 
debt, unless it be express, distinct, and unequivocal (c). And now, by die 
131st section of the 6 Geo. 4, c. 16, it is provided that no bankrupt shall 
be liable to pay any debt, &c. from which he shall have been discharged by 
his certificate, unless such promise, contract, or agreement is made in writ- 
ing , signed by the bankrupt or by some person thereto lawfully authorized in | 
writing by him(rf). - 


V. Of mutual Crfdit and Si:t-off. 

When at the time of the act of bankruptcy there are cress demands sub- 
sisting between the bankrupt and a creditor, the latter, by setting oj[ fills debt 
against his demand, stands in a better situation than other creditors not hav- 
ing a right of set-off , who can only prove under the fiat, and receive divi- 
dends. In equity, long anterior to the statutes permitting a set-off at law, 
a party might avail himself af any cross demand, and preclude his creditor 
from recovering more than the balance that might be due from him on 
a fair adjustment of accounts. And though the spirit of the bankrupt 
laws is to make an equal distribution amongst all the creditors, yet this 
must in justice be governed bv the nature of the dealings between the 


(0 Ante , 93, note (/>). 

(w) Horn r. Ion, 4 Bar. & Adol. 7S; 1 Nev. 
& Man. 627, S. C See Hobson v. Calze, 1 
Dougl 229; Holland r. Palmer, 1 Bos & Pul. 
95. 

(x) Cullen, 336; l Mont. 586 

( y ) Ante, 93, note (p). 

( 2 ) Trueman v. Fenton, Cowp. 644, (Chit, 
j. 359); Birch v. Sharland, 1 T. R. 715. Ali- 
ter in case of discharge under Insolvent Act, 
see 7 Geo. 4, c. 57, s. 61, post , Part Second, 
(a) Trueman v. Fenton, Cowp. 544, (Chit. 


j 359). 

(b) Id. ibid, and the several cases collected 
in Cullen, 86 to 383, and in 1 Mont. 687, note 
(p), where sec other points on this subject, &c. 

(c) Fleming r. Moyne, 1 Stark. 370. 

(d) 6 Geo. 4,c. 16, ' 9 . 131 ; see Eden’s Blink. 
Law, 404. 

(c) As to mutual debts and credits between 
a bankrupt and other persons, see Bnyl. Gw 
edit. 457 to 461. And see Arch. Bank. Law, 
by Flather, 8th edit p. 121 to 127. 
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P arties; and as it may be fairly presumed that where mutual transactions V. Mutual 
ave taken place between a bankrupt and another trader, they have re- Credit and 
spectivcly given greater credit to each other than would have taken place in Be "° * 
any separate ex parte dealings, it is but just, that in the case of bankruptcy, 
their mutual demands should be set off against each oilier. It was therefore Eoact- 
enacted by the statute 5 Geo. 2, c. 30, s. 2S, u that where it shall appear 
to the commissioners, or the major part of them, that there hath been mutu- 5 g^o. 2 
al credit given by the bankrupt and any other ^person, or mutual debts be- c.so.t.28. 
tween the bankrupt and any other person, at any time before any suck person [ *740 ] 
became a bankrupt , the said commissioners, or the major part of them, or 
the assignees of such bankrupt’s estate, shall state the account between them, 
and one debt may be set against another , and what shall appear to be due on 
either side on the balance of such account, and on setting such debts against 
one another, and no more, shall be claimed or paid on either side respective- 
ly.” And by the statute 46 Geo. 3, c. 135, s. 3, it is enacted, “ that in 46 Geo. 3, 
all cases in which, under commissions of bankrupt hereafter to be issued, it g 
shall appear that there has been mutual credit given by the bankrupt and any 
other person, or mutual debts between the bankrupt and any other person, 
one debt or demand may be set off against another, notwithstanding any 
prior act of bankruptcy committed by such bankrupt before the credit was 
given to or the debt was contracted by such bankrupt, in like manner as if 
no such prior act of bankruptcy had been committed, provided such 
credit was given to the bankrupt tico calendar months(f) before the date and 
suing forth of such commission, and provided the person claiming the bene- 
fit of such set-off had not, at the time of giving such credit, any notice of 
any prior act of bankruptcy by such bankrupt committed, or that he teas in- 
solvent or had stopped payment(f ).” 

The 50th section of the 6th Geo. 4, c. 16, has consolidated w ith amend- ® 
ments these provisions, and enacts, that where there lias been mutual credit ' 
given by the bankrupt and any other person, or where there arc mutual debts 
between the bankrupt and any other person, the commissioners shall state the 
account between them (if), and one debt or demand may be set against anoth- 
er, notwithstanding any prior act of bankruptcy committed by such 
bankrupt, before the credit given to or the debt contracted by him, and what 
shall appear due on either side on the balance of such account, and no more, 
shall be claimed or paid on either side respectively, and every debt or de- 
mand hereby made proveable against the estate of the bankrupt(/z), may al- 
so be set oft’ in manner aforesaid against such estate; provided that the per- 
son claiming the benefit of such set-off had not, when such credit was given, 
notice (i) of an act of bankruptcy by such bankrupt committed. 

The alterations which this act effects are, 1st, That the proviso that the 
credit must have been given two months before the date of the commission 
is omitted, and consequently the account may now be taken down to the is- 
suing of the fiat . 2dly, That the notice by which the party is to be affcct- 


(/) The»e words are omitted in 6 Geo. 4, c. 
16, a. 50, see supra. 

( g ) The account is also to be taken on a trial 
at law; see 6 Geo. 2, c. 30, s. 28. In Collins 
v. Jones, 17th October, 1827, Lord Tenterdcn 
•aid he thought the omission in the 6 Geo. 4, 
c. 16, s. 50, of the words “ at any time before 
•uch bankruptcy/* which are in 5 Geo 2, made 
no difference in the right of set-ofT; it was only 
meant to provide against a secret act of bauk- 

104 


ruptcy, &c.: and see Holland v. Nash, 8 Bar. 
& Crcs. 105 ; 2 Man. & Ry. 189, (Chit. j. 
1381); post, 747, nolo (Vh 

(70 The 47 th section makes jnoieaUe all 
debts contracted before the issuing the com - 
mission, provided the creditor had not notice of 
a prior net of bankruptcy. 

(0 The woids in the former act, “ that be 
was insolvent or had stopped payment/' were 
purposely omitted in this. 
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ed is confined only to notice of an act of bankruptcy; and Sdly, It declares 
that every debt or demand made proveable by the act may be set off against 
the bankrupt’s estate (A:). 

Upon these statutes it is observeable that the word credit is more compre- 
hensive than the word debt, and Lord Mansfield said, in the case of French*. 
Fen(/), that the act of parliament was accurately *drawn to avoid the injus- 
tice that would be done, if the words were only mutual debts, and it there- 
fore provides for mutual credit. But the word credit means such credits as 
will terminate in cross debts{m) . The subject of mutual credit, as far as it 
relates to bills of exchange and promissory notes, may be considered under 
the three following heads: — 

1. The nature of the debt and consideration upon which it is founded. 

2. In what right due, and the parties between whom the mutual credit my 
exist. 

3. The time when the debt or credit arose . 


With respect to the debt or demand proposed to be set off \ not only mutual 
running accounts are within the statutes, but also other cross demands sub- 
sisting at the time of issuing the fiat of bankruptcy, and which will end in a 
debt(n), and even such debts have been allowed to be set off as could not 
have been brought into any account in equity betwixt the parties, such as 
debts accruing to one party not by contract, but by reason of the fraud of the 
other, and therefore not strictly a mutual credit(o). Even a legacy, which 
cannot be considered as a demand arising from a contract, has, when assent- 
ed to by the executor, been considered admissible as a set-off against a de- 
mand on the legatee (p). In one case it was held, that the illegality of the 
consideration would not, in case of bankruptcy, in all cases preclude a per- 
son from setting off what was equitably due; and that a party to a contract, 
on which he had taken usurious interest, might set off the sum really advanc- 
ed on the contract(^). But that doctrine does not seem tenable(r). A 
transaction has been held to be a mutual credit , though its operation seemed 
contrary to an agreement of all the parties, for a vendor of several parcels 
of goods sold to the bankrupt, for which the latter gave his acceptances, 
payable at different times, having received of the bankrupt, at the time one 
of them became due before the bankruptcy, a bill of exchange for a greater 
amount, and given an undertaking to pay over the difference when received, 
was allowed, though contrary to the agreement to retain it for the debt due 
to him upon the other parcels, which were not paid for at the time of the 
bankruptcy; this constituting a mutual credit, on the one side to the bankrupt 
upon his acceptances, the obligation to pay which, at all events, at a future 
day, was not superseded by the agreement; and on the other, by giving the 
bill(s). The same point was established in Ex parte Wagstaff(t)} in which 
it was held, that an acceptance not due till after the bankruptcy of the drawer, 


( k ) Eden’s Bank. Law, 177. 

( l ) Ex parte Stevens, 11 Yes 27; Cooke, 
054; 1 Mont. 529; Cullen, 192 to 197. 

(m) See Eden’* Bank. Law, 1S3; Sampson 
«. Burton, 2 B. & B. 39; 4 Moore, 515, S. C.; 
Easum v. Cato, 5 Bar. & Aid. 861; 1 Dowl. 
& Ry. 530, S. C.; Buchanan v. Findlay, 9 
Bar. & Cres. 744; 4 Man. & Ry. 693, (Chit, 
j. 1441); ante, 211, note (n); Rose v . Sims, 
1 B. & Adol. 621, (Chit. j. 1510); next note. 

(n) Rose v. Sims, 1 B. & Adol. 521, (Ch. 
j. 1610). 

(o) Cullen, 196. 


{p) Jeffs t>. Wood, 2 P. \Y. 128. 
lq) Ryall v. Rolls, 1 Yes. jun. 375; bat 
this was contrary to the intent of the Statute of 
Usury; and See Roberts v. Goff, 4 B. & Aid. 
92; Barnard v. Young, 17 Yes. 44; Chitty’s 
Col. Stat. 1092, in notes; and see Ex parte 
Stone, 1 Glyn & Jam. 191, (Chit j. 1133). 
(r) Id. ibid. 

(*) Atkinson e. Elliot, 7 T. R. 373, (Chit 
j. 592) ; Cooke, 559 ; but see Ex parte Flint, 
1 Swanst Rep. Cb. 30. 

(0 . Ex parte Wagstaff, 13 Vee. 65, (Chit ). 
782); oeepost, 745. 
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is capable of being set off against a present debt due from such acceptor to V. Mutual 
the drawer, within the clause of the act as to mutual credit. And where 
Lord Cork gave the bankrupt his accommodation notes, upon a written un- 
dertaking to indemnify, and his lordship paid the notes after the bankruptcy, 
he was allowed *to set off the payment against a demand of the bankrupt (or Debt to bo 
business done(u). But where A. previous to his bankruptcy deposited a**t4T- 
bill of exchange with B. for the specific purpose of raising money thereon, C # ?42 ] 
and B. advanced money on the bill, it was held, that the assignees of A. 
were entitled to recover from B. the amount of the bill in an action of trover, 
having tendered to B. the money advanced by him, though a general balance 
remained due from the bankrupt to B., and that this did not form a case of 
mutual credit(x). If the assignees of a bankrupt affirm the acts of the 
bankrupt as a contract, by suing a party in assumpsit , he may have the benefit 
of a set-off, which he could not have had if he had been sued as for a tort: 
as where goods had been sold to a party by way of fraudulent preference in 
satisfaction of a debt due to him from the bankrupt, and the assignees sued him 
as for goods sold and delivered , thereby affirming the transaction as a contract 
of sale by the bankrupt, the purchaser was allowed to avail himself of a set- 
off (y). But if a banker receive and pay money on account of a bankrupt, 
after notice of his bankruptcy, he cannot set off the payments against the 
receipts(z). A creditor upon a bill of exchange or promissory note of the 
bankrupt’s indorsed to him before the bankruptcy, may set it off against a 
debt due from himself to the bankrupt for goods bought after the indorse- 
ment, and also before the bankruptcy, though the bankrupt did not know that 
the bill was indorsed to and in the possession of the party at the time, for 
by sending a bill or note into the world credit is given to the acceptor or ma- 
ker by every person who takes the bill(a). The case Ex parte Metcalf(6) 
may be considered as a case of mutual credit ; A . and B. had become bankrupts, 
and proof in respect to a cash balance due from A. to B. was admitted, but 
the dividends were ordered to be retained to reimburse the estate of B. what 
it might be liable to pay on account of an advance of bills from A. to B. 
some of which were dishonoured. Where A. before his bankruptcy dis- 
counted certain bill with B. and Co. his bankers, and they gave him imme- 
diate credit for the value of the bills in his account minus the discount, and 
a balance was struck before the bankruptcy, and whilst the bills were yet 
running, in favour of A., when the bankers admitted that they had in their 
hands 934/. 8s. 8d. due to A., giving him credit for the bills then running, 
and A. became a bankrupt, and the bills were dishonoured, it was held, that 
in an action against the bankers for the balance admitted to be due to A. be- 
fore his bankruptcy, they had a right to set off against such claim the amount 
of the dishonoured bills, it being a case of mutual credit(c). 

But the clause in the 6 Geo. 4, c. 16, s. 50, as to mutual credits, applies 
only to debts or transactions which must end in debts , and does not extend 
to torts or breaches of contract for which unliquidated damages are recover- 


(tt) Ex parte Boyle, 1 Cooke, 661 ; and aee 
Sheldon v. Rothschild, 8 Taunt. 166, (Chit j. 
1012); and post , 945. 

(x) Key v. Flint, 8 Taunt 21; 1 Moore, 
461, (Chit j. 1000); Ex parte Flint, 1 Swanst 
36; and aee Buchanan v. FiodJay, 9 Bar & 
Cree. 747; 4 Man. & Ry. 698, (Chit j. 1441 ) ; 
ants, 211, note (n). 

(y) Smith v. Hodgson, 4 T. R. 211, (Chit 
j. 476); hut aee Thomason r Frero, 10 East. 


418, (Chit j. 761); Burt v. Moult, 1 C. & M. 
525; ants , 55, note (z); Cooke, 657. 

( s ) Vernon v. Hankey, 2T. R. 118, (Ch i. 
448). 

(а) Hankey v. Smith, 8 T. R. 607. 

( б ) Ex parte Metcalf, 11 Ves. 444, (Chit j. 
719); Madden s. Kempster, 1 Campb, 12, 
(Chit j. 789). 

(c) Arbouin s. Trittoo, Holt's C. N. P.408, 
(Chit j. 976). 
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V. Mutual able(d); and, therefore, damages arising from a refusal to indorse a bill do 
Set^ofT. and not constltute a m utual credit(e). It has, *however, been held, that a defend- 
ant may set off a debt due to him from a bankrupt for money lent, &c. 
I. The against a claim by the bankrupt’s assignees on the defendant for not accept - 
th^Dehtto P ursuant t0 agreement, a bill of exchange by way of part payment for 
be tel off. goods sold and delivered by the bankrupt to the defendant; the claim of the 
l # 743] bankrupt being one which would in its nature terminate in debt and nothing 
else; and no special damage being alleged in the declaration (/). 


Mutual By the act for the relief of insolvent debtors in /ndia, 9 Geo. 4, c. 73, s. 

Debts. 3G, it is enacted, “ that when there has been mutual credit given by the insol- 
vent or insolvents and any other person or persons, one debt or demand may 
be set against the oilier, and all such debts , dues, and claim as may be prov- 
ed under a commission of bankruptcy , according to the provisions of 6 Geo. 
4, c. 16, or may hereafter be proveable under such commission by virtue of 
any act hereafter to be passed (g), may also be proved upon any such hear- 
ing as is herein before mentioned in the same manner , and subject to the like 
deductions , conditions , and provisions as in the said last-mentioned act are 
set forth and prescribed.” Under this statute the following important case 
has recently been decided by the Court of Privy Council: the facts were 
these — Palmer and Co. having borrowed a large sura of money of the Bank 
of Bengal, deposited company’s paper with the bank to a great amount as a 
collateral security, accompanied with an agreement in writing, authorising 
the bank, in default of repayment of the loan by a given day, “ to sell the 
company’s paper for the reimbursement of the bank, rendering to P. and 
Co. any surplus;” before default was made in the repayment of the Joan, P. 
and Co. were declared insolvents under the above statute. At the time of 
the adjudication of insolvency, the bank were also holders of two promisso- 
ry notes of P. and Co. which they had discounted for them, before the trans- 
action of the loan and the agreement as to the deposit of the company's pa- 
per. The time for repayment of the loan having expired , the bank sold the 
company's paper , the proceeds of which, after satisfying the principal and 
interest due on the loan, produced a considerable surplus: — In an action by 
the assignees of P, and Co. against the bank, to recover the amount of the 
surplus, it was held, upon appeal to the privy council, that the bank could 
not set off the amount of the two promissory notes, and that the case did 
not come within the clause of mutual credit in the Bankrupt Act; there be- 
ing no debt from, or credit given to the bank at the time of the insolvency 
of P. and Co .(h): but, otherwise, if the bank had actually sold the paper 
and received the surplus before the insolvency. 


2. In what To constitute mutuality of debts or of credits, it is in general necessajy 
Right due. that the sum claimed was due to the bankrupt , and is due to the creditor in 
their own rights respectively (i). Thus a joint and separate debt cannot be 
set off against each other (j) ; and if two only of three partners become bank- 
rupt, the defendant, in an action on the case by the assignees and solvent part- 
ner, to recover the proceeds of bills delivered for a special purpose, cannot 


( d ) Rose V. Sims, 1 B. & Adol. 521, (Chit, 
j. 1510); see ante, 741, note (m); and see the 
cases cited in Gibson r. Bell, 1 Bing. N C. 
743; pott, 743, note (/). 

(e) Id. ibid. 

(f) Gibson r. Bell, 1 Bing N. C. 743; 1 
Scott, 712; 1 Hodges, 136, S. C. 

(g) See the 4 & 5 Will. 4, c. 79, Chit & 


H. Stat. 560. 

(A) Young v. Bank of Bengal, 1 Dea. Rep- 
622, where see the several cases on the subject 
of mutual credit cited and commented upon, 
(t) See Eden’s Bank. Law. 187 to 191 
O') Ex parte Twogood, 11 Ves. 549, (Chit, 
j. 871) ; Ex parte Stevens, 11 Ves. 27; 1 Mont. 
552; Chit. Col. Stat. tit. Sd-cfft in notes. 
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set-off a debt due from the three (A:). *The right of set-off in this respect ap- V. Mutual 
pears to be governed by the same rules as prevail at common la\v(/). I* 1 SeToff* 0 ** 

the case Ex parte Twogood(m), tinder separate commissions of bankruptcy, 
relief in the nature of set-off against a separate creditor of the bankrupt, ht doe* 
indebted to the partnership to a greater amount, was refused, and Lord El- 
don, after pointing out the inconveniences that might ensue if he allowed the 
petition, said, that there was a good deal of natural equity in the proposition 
upon which the petition stood, but that pursuing it through all its consequen- 
ces, it would so disturb all the habitual arrangement in bankruptcy, that he 
dare not do it. But under particular circumstances, where great injus- 
tice would otherwise prevail, exceptions to this rule are allowed; thus, if 
a person give a note to bis bankers on account of a supposed balance due 
to them, but in which there is a mistake, and the bankers indorse die note to 
another firm, consisting of some of the partners in the banking-house; the 
maker of the note may set ofi’ the debt due to him from his bankers, to an 
action commenced against him on the note by the firm who hold it, the 
knowledge of one of the partners in such firm, being deemed equivalent to 
notice to all, and consequently they were a fleeted by the state of accounts 
between the maker of the note and his hankers n). And in Ex parte Sle- 
vens(o), an equitable set-off, under circumstances, was allowed when there 
could he none at law ; in that case hankers directed to lay out money in navy 
annuities, but not having done so, represented that they had, and made en- 
tries, and accounted for the dividends accordingly; and they took a joint 
promissory note from the party under that supposition, and her brother, to 
secure an advance from them to him, upon which the assignees, under their 
bankruptcy, sued him alone, an order was made for proof of the balance, 
setting off the debt due upon the note, and that the note should be delivered 
to her as if she had paid it. 

A debt due to a parly as trustee for another person cannot he set off(p). 

And if the drawer of a hill, accepted and dishonoured by the bankrupt, in- 
dorse it over to a third party in trust to purchase certain goods of the bank- 
rupt, and hand them over to the drawer, the hill so indorsed cannot be set- 
off in an action by the assignees to recover the price of the goods (f). 

Consistently with the rule by which, formerly, no creditor whose debt did 3. The 

not accrue before the act of bankruptev could have been * proved under Timewben 

r * r the Mutual 

Debt or 
Credit 

( A*) Staniforth v. Fellows, t Marsh. 184. (o) Ex parte Stevens, 11 Vcs. 24; and see arose. 

(/) See Tidd’s Prac. 9th edit. 662 to 669; 1 Eden's Hank. Law, 1 93. [ *745 1 

Chilly on Pleading, 599 to 60S; ('bitty’s Col. ( p) Fair r. M ’her, 16 Fast, 130, (Chit. j. 

Stat. tit. Set-off; Montagu on Set-off; and see 865); Ex parte (Jordon, 2 Mont. & Ayr. 292; 
the set-off of one judgment against another, ante, 700, note (i); and 6ee per Bosanquet, J. 

Tidd’s Prac. 895, 996. in Belcher r. Lloyd, 3 Moore & S. 822, S38; 

(m) Ex parte Twogood, ! 1 Ves. 517, (Chit. //o«/, 749, note (/>). 
j. 871); but see the cases nt law in Tidd’s (</) Lackmgton r. Combes, 6 Bing. N. C. 71. 

Prac. 8th edit. 721, 9th edit. 991, where a joint To an notion by assignees of a bankrupt for the 
demand has been set off, with the concurrence price of a phaeton, for which defendant bad 
of the partners, against a separate demand, and agreed to pay ready money, defendant pleaded 
rice versa. It appears equitable that where all a setoff in respect of a bill of exchange drawn 
the partners agree to set off their joint demand bv H. accepted by the bankrupt and indorsed by 
against the demand of a separate creditor of one H. to the defendant. The plaintiff replied that, 
of them, it should be allowed, so as to prevent after the bill was dishonoured, H. indorsed it to 
his entire demand being recoverable. But in defendant without consideration, in trust that 
case of bankruptcy, creditors might be prejud ic- defendant would purchase the phaeton of the 
ed by such an arrangement, and the difficulties bankrupt, band it over to H., and fraudulently 
in effecting it would be insurmountable. attempt to set off the hill against the price of 

( 7i ) Puller r Roe. Peake, 197. (Chit j. the phaeton: it was held a sufficient answer to 
511). a claim of set-ofi'. 
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a commission, and by the express words of 5 Geo. 2, c. 30, s. 28, and the 
46 Geo. 3, c. 135, s. 3, relative to mutual debts and credits, no debt or 
credit could have been set against another by way of set-off, unless both re - 
spectively accrued or were given before the act of bankruptcy (r). But since 
the 6 Geo. 4, c. 16, s. 50, it suffices if the set-off accrued before the iwti- 
ing of the commission , where there has been a secret act of bankruptcy, and 
the party had no notice of it(s). Before this act, in a case where bankers 
accepted bills of exchange for the accommodation of a trader, and he, after 
committing an act of bankruptcy, lodged money in their hands to pay the 
bills, it was held, that as the money was deposited after an act of bankrupt- 
cy, the assignees might recover it, and the bills could not be set off(f); but 
such a case would now be decided otherwise under the 6 Geo. 4, which 
permits the account to be taken down to the commission, provided the party 
had no notice of the bankruptcy (u). It has been held, that to enable the 
holder of a bankrupt’s acceptances to avail himself of them in an action by 
the assignees against himself on his own acceptances, by way either of set- 
off' or of mutual credit, he must most distinctly prove, either that the obliga- 
tion on himself to pay the bill so set off subsisted before the bankruptcy, or 
that there was a mutual credit created in the origin of the bills (x). Yet, if 
the ground of the proposed set-off constituted a credit , though not, strictly 
speaking, a debt , before the act of bankruptcy, it may be set off under the 
clause of mutual credit (y). A demand arising upon an instrument payable 
after the bankruptcy, may, if the instrument were made before, be setoff, if 
it be payable unconditionally on a day certain(z). And a bill or note pay- 
able unconditionally, and given by a principal to a surely by way of indem- 
nity, may be set off(a). And a person who lends notes of hand, and re- 
ceives from the borrower a memorandum promising to indemnify him, may 
set off the amount of any of these notes, paid by him after the bankruptcy 
of the borrower, to a demand from the assignees for a sum due to the bor- 
rower^) . So a party who indorses a bill for the accommodation of the 
bankrupt before his bankruptcy, but does not pay the bill till after the bank- 
ruptcy, may set off the amount (c). But a debt contracted after notice of 
the act of bankruptcy cannot be set off(d). 

A bill or note indorsed to the claimant for the first time after the act of 
bankruptcy, could not be set off, although we have seen it might be prov- 
ed^); and it was incumbent on an Indorsee to shew that the indorsement 
was made before the bankruptcy; but the possession by the payee of a note, 
made before the bankruptcy, seems to have afforded reasonable presumptive 
evidence that it came into his *possession at the time it bore dat e(/)* 
Where to an action by the assignees of a bankrupt for a debt due to the 


(r) Tamplin r. Digging, 2 Cara pb. 313, (Ch. 
j. 780), cited in Kinder v. Butterworth, 6 Bar. 
& Cres. 47; 9 Dowl. & Ry. 47; Cullen, 197; 
Holt’* C. N. P. 411, in notes; Oughterlony r. 
Easterby, 4 Taunt 888, (Chit. j. 890). 

(*) Ante, 740; and see Hawkins v. Whitten, 
10 Bar. & Cres. 217, (Chit. j. 1462); and 
Dickson t?. Cass, 1 Bar. & Adol. 343, (Chit j. 
1502); ante , 206, notes (r) and (a). 

(t) Tamplin v. Diggins, 2 Campb. 312, (Ch. 
j. 780). 

(«) See Kinder and another r. Butterworth, 
6 Bar. & Cres. 42; 9 Dowl. & Ry. 47, S. C. 

(x) Oughterlony v. Easterby, 4 Taunt 888, 
(Chit. j. 890). 

(y) Cullen, 199. 

(ar) Ex parte Prescott, 1 Atk. 231; Smith r. 


Hodgson, 4 T. R. 211, (Chit. j. 476); Atkin- 
son v. Elliott, 7 T. R. 371, (Chit. j. 592); E* 
parte Lee, 13 Ves. 63. 

(а) Dobson v. Lock art, 5 T. R. 133. 

(б) Ex parte Boyle, Cooke, 561; 1 Mont 
541. 

(c) Hulme v. Muggiest on, 8M & W. SO; 
6 Dow!. 112, S. C. 

( d ) Hawkins r. Pen fold, 2 Ves. juu. 550, 
(Chit j. 335); Vernon r. Hsnkey, 2 T. R. 
113; 1 Mont 540, (Chit j. 443). 

(O March r. Chambers, Bull. N. P. 180; 2 
Stra. 1234, (Chit. j. 316); Dickson v. Evans, 
6 T. R. 57, (Cbit. j. 531); Cooke, 552. 

{f) Dickaon r. Evans, 6 T. R. 57, (Chit, 
j. 531) ; but see as to the date of a bill or not#, 
ante, 697, note (1). 
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bankrupt’s estate, the defendant set off notes in his possession issued by the V. Mataal 
bankrupt before his bankruptcy, it was held, that proof that notes to the 
amount of the set-off came into the defendant’s hands three or four weeks ? 
before the bankruptcy, was sufficient evidence from which the jury might in- W | M 
fer that he was in possession of them at the time of the bankruptcy, without the Mutual 
identifying them with the notes produced (g). Though in this case the debt , 
as against the bankrupt, existed before the bankruptcy, yet it was not to the 
same party, and though we have seen that sucli a debt is allowed to be 
proved by the statute 7 Geo. 1 , c. 31, that is very different from the opera- 
tion of a set-off; for by the former no new charge at least is brought upon 
the estate, which it would not have been liable to at the time of the bank- 
ruptcy, but which there is in the latter, and a creditor cannot be permitted 
to vary the relation in which he stood to the bankrupt’s estate at that time 
by an act ex poet facto , in a transaction with a third party, and thereby to 
put himself in a better condition than the rest of the creditors^', in the 
case of Dickson r. Evans, Lord Kenyon, observing upon this rule, said, 
u it would be most unjust indeed if one person, who happens to be indebted 
to another at the time of the bankruptcy of the laitrr, were permitted, by any 
intrigue between himself and a third person, so to change his ow n situation, 
as to diminish or totally destroy the debt due to the bankrupt by an act ex 
post facto . In cases of this sort, the question must be considered in the 
same manner as if it had arisen at the time of the bankruptcy, and cannot be 
varied by any change in the situation of one of the parties.” But see 6 Geo. 

4, c. 16, s. 60(i). 

It was formerly held, that a bill of exchange bond fide in the hands of an 
indorter before an act of bankruptcy committed by the acceptor, and return- 
ed to and taken up and paid by such indorser after the bankruptcy, could 
not be set off by him under the commission against the acceptor; that point 
was decided in the case Ex parte Hale(fc), and in that case the Chancellor 
said, 44 Pay the 90/. that you owe the. estate, and prove the 2001. 1 see 

no objection to that, but you cannot, by paying that bill, put yourself in a 
better situation than any other creditor; there was no mutual credit; there 
was a debt created upon the estate, and due at the time of the bankruptcy, 
but that debt was not due to you; therefore, in that respect the set-off fails. 

In the latter case cited(/) there was no prejudice to the estate; it made no 
larger demand.” But the case of Ex parte Hale was afterwards qualified 
and explained, and it was held, that the maker of a note indorsed by the 
payee to a man who afterwards becomes a bankrupt, might set off against 
such note an acceptance of the bankrupt indorsed to him (such maker of 
the note) before, though taken up by him after, the bankruptcy (m). And 
it was established, that where there t cat a ^mutual credit before the bank- £ *747 ] 
ruptcy, the circumstance of an indorser not being the holder at the time of L 
the act of bankruptcy will not deprive him of his right of set-off when he 
has again become the holder(n). 


(f) Moore v. Wright, 6 Taunt 617; 2 
Marah. 209, (Chit. j. 969). 

(A) Ex parte Hale, 8 Vee 804, (Chit. j. 
674); Dickaon v. Evans, 6 T. R. 67, (Chit j. 
681); and aee Ex parte Barton, 1 Rose, 820; 
Eden, 191; 1 Moot. 268. 

(t) Anti, 740. 

(A) Ex parte Hale, 8 Vet. 804, (Chit j. 674); 
aee also Hankey 9. Smith, 8 T. R. 609; 
Dickson a. Evan*, 6 T. R. 67, (Chit. j. 681) ; 
bat aee obeervatioo on that ease by Lord Ten- 
terdeo, in Bolknd v. Nash, 8 Bar. & Cree. 106; 


2 Man. & Ry. 189, (Chit j. 1BS1), via. that 
it did not appear Hale was the drawer of the 
bill; posi t 747, note (a). 

(/) Ex parte Seddon, 7 T. R. 666, 670. 

(m) Decided in K. ,B. after argument and 
time taken to eonaider, in Collins r. Jones, E. 
T. a. v. 1SS0, 10 Bar. & Crea. 777, (Chit i. 
1493), overruling Ex parte Hale, Bayl. 6th ea. 
694, note 6. 

(n) Ants, 746, note (m) ; Bolland, assignee*, 
v. Nash, 8 Bar. & Cree. 106; 2 Man. £ Ry. 
$9, (Chit j. 1881); Bayl. 460, note 91; tod 
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V. Mutual 
Credit and 
Set-off. 

3. The 
Time when 
the Mutual 
Debt or 
Credit 
-arose. 


*The statute 6 Geo. 4, c. 16, s. 50, lias provided, that mutual debts and 
credits contracted or given after a secret and unknown act of bankruptcy, up 
to the date of the commission, may be set off. But in the case of several 
partners, if the party attempting to set off knew of an act of bankruptcy ccm- 


see Collins r. Jones, E T. a. d. 1830, Bayl. 
5th edit. 594, note 5. A kept cash with M. 
and Co bankers, and accepted a bill drawn by 
one of the partners in the house of M. and Co., 
and indorsed by that partner to M. and Co., 
who discounted it, and afterwards indorseckfor 
value to S. Before the bill became due, M. 
and Co , became bankrupts, having funds in 
the hands of S. more than sufficient to piy the 
bill, and having in their hands money belonging 
to A. When the hill became due, S. present- 
ed it for payment to A., who having refused 
payment to S., paid himself the amount out of 
the funds of M. and Co. remaining in his hands, 
and delivered the bill to their assignees: held, 
in an action brought by the assignees against A. 
as acceptor of the bill, that there had been be- 
fore the bankruptcy a mutual credit between the 
bankrupt and A., and that the latter was enti- 
tled to set off against the sums due to the bank- 
rupts on the bill, the debt due to him from M. 
and Co. at the lime of their bankruptcy. 

Lord Tenterden,C. J. “ 1 am of opinion that 
the defendant is entitled to set off against the 
sum due to the plaintiffs on the bills the sum of 
2351/. 8s 6 d , on the ground that there was 
before the bankruptcy a mutual credit between 
the bankrupts and the defendant, within the 
meaning of the statute 5 Geo. 2, c. 30. The 
28th section of that statute enacts, ‘ that where 
it shall appear to the commissioners that there 
hath been mutual credit given by the bankrupt 
or any other person at any time before sueh 
person became bankrupt, the commissioners or 
the assignees may state the account between 
them, and one debt may be set-off against 
another, and the balance only shall be paid.’ 
The question therefore is, whether in this case 
there was a mutual credit between Nash and 
Marsh and Co. before the bankruptcy of the 
latter? The bills were drawn by one of the 
partners in the house of Marsh and Co., and 
accepted by Nash. They were drawn for the 
the convenience of the latter. Marsh & Co. 
gave him credit as the acceptor of the bills. 
He had money in their hands; he therefore gave 
them credit. There was a mutual credit origi- 
nal! v constituted. If there was once a mutual 
credit constituted between these parlies, was it 
in the power of Marsh and Co., by any act of 
their own, to put an end to that mutual credit 
so as to deprive the defendant of his right to set 
off any debt due from them to him against the 
sum claimed by them or their assignees from 
him as acceptor of those bills? It cannot be 
denied that if Marsh and Co. had always kept 
the bills in their own hands, there would have 
been a continuing mutual credit between them 
and the defendant, and that the latter therefore 
would have been entitled to deduct the sum 
due to him from Marsh and Co. at the time of 
their bankruptcy, from the sum claimed by their 
assignees from him as the acceptor of the bills. 
I think that Marsh and Co., the holders of the 
bills, could not by their own act put an end to 


the mutual credit originally constituted between 
them and the defendant, so as to deprive the 
latter of his right to set off any debt due from 
them to him against the sums claimed by them 
or (in the event of their bankruptcy) by their 
assignees from him as the acceptor of those bills. 
This case is distinguishable from the two cases 
cited. In Ex p irte Hale, 3 Ves. 304, (Chit, j. 
574), it does not appear that Hale teas the 
drawer of the bill ; no credit therefore vat 
originally constituted belweei him and the 
bankrupt. In Ex parte Burton, 1 Rose, 320, 
the bill was drawn by Burton and accepted by 
De Franco and Corea. Burton was one of the 
petitioners, and he was the person who ought 
to have paid that bill as between him and De 
Franco and Corea. But here Nash was the 
person who ought to have paid the bills Upon 
the whole I am of opinion that the defendant 
was entitled to set off the sum of 2351/. against 
the amount of the bills. The judgment of the 
Court must therefore be for the defendant.” 

Bayley, J. “ This is a clear case of mutual 
credit. Was Nash a debtor to MurshandCo. 
before their bankruptcy, or had they given 
him credit before that time? Nash wants mo- 
ney on his bills, Marsh and Co. advance him 
money. The relation of lender and borrower 
was thereby constituted between them. Marih 
and Co. might have maintained an action for 
money had and received to their use. Na*b 
gives credit to Marsh and Co for the money iu 
their hands. Here therefore there was a mu- 
tual credit between tbo bankrupts and the de- 
fendant, without the intervention of any third 
person. In Ex pirte Hale, 3 Ves. 304, there 
was no immediite connection between the in- 
dorser of the bill and the bankrupt. There 
was no credit given by the acceptor to the in- 
dorser. At no period, as between them, wa* 
there a deb Hum in prirsenti solvendum info- 
turo. In Ex parte Burton, 1 Hose, 320, it was 
impossible to come to any other conclusion than 
that which was come to, on the principle of 
set-oil*. Who were the debtors on the bill in 
that case? De Franco and Corea; they were 
acceptors of the bill, Burton was the drawer, 
and having money in Kensington and Co.’s 
house when they failed, endeavored by the 
petition to transfer his right against Kensington 
and Co. to De Franco and Corea. That case 
therefore is distinguishable from the present.” 

Littledale, J. 44 There was a mutual credit 
originally constituted between the defendant 
and the bankrupt 'l hey afterwards pay the 
bills away, but they are returned to them by 
Martin, Stone and Co. If they had never 
parted with the possession of tho bills, there 
would have been a continuing mutual credit 
There may have been a temporary suspension 
of the mutual credit, but it revived when the 
bills again came into the hands of the bank- 
rupts or their assignees.” Judgment for de- 
fendant. 
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mitted even by one of them before he obtained possession of the bill or note, V. Mutual 
that would preclude him from setting ofT the savne(o). And where the gJ l e Qfl• an<, 
fendants were the holders of a bill of exchange accepted by one Maberly for e 0 ' 
760/., which was indorsed to them by the Commercial Bank of Scotland, l^.^ 0 
and they were also the acceptors of a bill for 1000/. drawn by the Commer- when the 
cial Bank in favour of M.; and the former bill became due on the 6th Jan- Mutual 
uary and was dishonoured, M. having stopped payment; and on the 7th l he^ r e ^“ nd 
defendants debited the Commercial Bank in their accounts with them with the ttro *e. 
760/., and wrote a receipt on the back of the bill, and returned it pro- 
tested to the Commercial Bank ; and the latter hearing of his failure on the 
6th wrote to the defendants requesting them to keep the 760/. bill and set 
off the amount against the 1000/., their acceptance, which would become 
due on the 12th; it was held, in an action by the assignees of M. (who after- 
wards became bankrupt) against the defendants as acceptors of the 1000/. 
bill, that they were not entitled to set off the 760/. bill, that bill having been 
legally satisfied as to them(p). 

Since the act 6 Geo. 4, c. 16, s. 50, has made all debts which it has de- 
clared to be provcable also liable to be set off, debts depending on a contin- 
gency may be set off (q). 

A clear right of set-off cannot be destroyed by the conduct of the assignees 
in obtaining payment from a party ignorant of the bankruptcy (r). 


VI. General Effect of Bankruptcy on the Property vi. Gene- 

o f the Bankrupt and of others. ral Effect 

of Bank- 
ruptcy. 

In considering who may indorse a bill (s), and by and to whom payment 
may be made(/), several of the points relating to bankruptcy have necessari- 
ly been considered. A few others remain to be stated, which may be ar- 
ranged under the following heads, as they relate to 

1. The properly of the bankrupt , and contracts entered into by him . 

2. The properly of others. 


The uniform principle laid down by the courts upon this subject is, that l. As to 
assignees take a bankrupt’s property in the same situation, and subject to the the Proper- 
same burthens as the bankrupt himself had it, and they ‘stand in his place, 
and are bound by all acts fairly done by him in relation to his property, and and Con- * 

that this remains in their hands subject to all equitable liens by which it was lra ct*on- 

* * tered into 

by him. 


(o) Ante , 206, 207; Hawkins t\ Whitten, 
10 Bar. &Cre*. 217, (Chit. j. 1467); Dickson 
v. Caw, 1 Bar. & Adol. 343, (Chit. j. 1502). 

(p) Belcher r. Lloyd, 3 Moore & S. 822; 
10 Bind. 310, S. C. The defendant* were in 
fact mere trustees of the 760/. bill for the ben- 
e6t of the Commercial Bank, as to which see 
cases ante , 744, note ( p ). 

What not such a debiting an account as to 
operate as a payment, see Ryder r. Willett, 
7 C. & P. 608; ante , 666, note (r). 

(q) See Eden, 192. 

(r) Edmeads r. Newman, 1 Bar. & Cres. 
418; 2 Dowl. & Ry. 568. (Chit. j. 1172). 
A. and Co and B. and Co. respectively carried 


on the business of hankers at Maidstone. 
It. and Co. became bankrupts; and at the time 
of their act of bankruptcy the two banks held 
notes and other securities of each other to near- 
ly the same amount. The provisional assignee 
of B. & Co. knowing that fact, presented and 
obtained payment of the notes of A. & Co. 
partly at their bank and partly at the house of 
their agents in Iyondon, who were ignorant of 
the situation in which the parties stood: Held, 
that A. & Co. might recover the amount so re- 
ceived, in an action for money had and received 
against the provisional assignee 

(.«) Ante, 202 to 212. 

(/) Ante , 392 to 393 
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of Bank- 
ruptcy. 

1. As to 
the Pro- 
perty of 


Contracts 
entered 
into by 
him. 


VI. Gene- affected in the hands of the bankrupt himself(u). And though a chost in 
ral Effect action cannot strictly be assigned at law, yet if a bankrupt, before his bank- 
ruptcy, for a valuable consideration, and without fraud, assign to a creditor 
a debt or bill of exchange or note, it will be binding on the assignees (r). 
And if a bill or note be not capable of delivery at the time, a transfer of it, 
without delivery, will be binding upon the assignees, provided notice of the 
the Bank- assignment be given to the debtor(t/). But as soon as the security is capa- 
rypt, and jjj e 0 f being delivered, it must be handed over; for if it remain in the hands 
of the bankrupt, the assignees will be entitled to it(r). Where a trader de- 
livered a bill lor a valuable consideration to another, previously to an act of 
bankruptcy, and forgot to indorse it, it was held that he might indorse it after 
his bankruptcy(a). And if his assignees refuse, we have seen they may be 
compelled to do so (6). And if the bankrupt has no beneficial interest or 
valuable property in a bill, as where it is accepted by another for his accom- 
modation, he may, after an act of bankruptcy, indorse it, so as to convey 
a right of action thereon to a third person against the accommodation ac- 
ceptor^). And in Willis v. Freeman(d), where the bill was drawn by the 
bankrupt partly for value and partly for accommodation, and he indorsed it 
after his act of bankruptcy to a creditor, it was held that the latter might re- 
cover on the bill the difference between the real debt, and the whole sum for 
which the bill was drawn. And assignees cannot, any more than the bank- 
rupt himself could, hold property obtained by his fraud or crime (e); and 
therefore they have been held liable to restore money received by them upon 
bills, which he had got in return for one, of which he knew the acceptance 
was a forgery (/). 

So bills of exchange or promissory notes, indorsed by the bankrupt after 
he had dishonoured bills, and been otherwise irregular in his payments, may 
be retained by the indorsee, unless it were known to him at the time that be 
had committed an act of bankruptcy (g). So if a trader, after he has com- 
mitted a secret act of bankruptcy, indorse a bill of exchange to a creditor, 
who receives the money due on the bill before a fiat issues against the trader, 
such payment is protected (A). And by the 6 Geo. 4, c. 16, s. 82, it is 
enacted, 44 that all payments really and bona fide made, or which shall 
hereafter be made by any bankrupt, or by any person on his behalf, before 
the date and issuing of the commission against such bankrupt, to any credi- 
tor of such bankrupt (such payment not being a fraudulent preference of 
such creditor), shall be deemed valid, notwithstanding any prior act of 
f *750 ] bankruptcy by *such bankrupt committed; and all payments really and bona 
fide made, or which shall hereafter be made to any bankrupt before the date 
and issuing of the commission against such bankrupt, shall be deemed valid, 
notwithstanding any prior act of bankruptcy by such bankrupt committed; 


(u) Parke v. Elliason, 1 East, 544, (Chit. j. 
641); Dobson v. Lockhart, 5 T. R. 133; Stur- 
dy v. Amaud, 3 T. R. 599; Cullen, 185, 186. 
See Hutchinson r. Hayworth, 1 Perry Dav. 
266; 9 Ad. & El. 375, S. C. 

(or) Rowe v. Dawson, 1 Ves. jun. 331 ; Graff 
v. Greffulke, 1 Campb. 89. 

(y) Brown t’. Heathcotc, 1 Atk. 160; Letn- 
priere v . Pasley, 2 T. R. 486; Cullen, 189, 
190, 308; 1 Mont. 342 to 344. 

(z) Jones r. Gibbons, 9 Ves. 410; Cooke, 
319 to 323. 

(a) Smith r. Pickering, Peake’s Rep. 50, 
(Chit. j. 479, 481); Rolleston v. Hibbert, 3 
T. R. 411; ante, 203, note (/). 

(5) Ante, 203, 204. 


(c) Arden «. Watkins, 3 East, 317, (Chit. j. 
667); Wallace t». Hurdacre, 1 Campb. 46,47, 
(Chit. j. 740) ; but qualified in notes, 1 Catnpb. 
179; and Smith u. De Witts, 6 Dow. & Ry. 
120, (Chit j. 1253). 

{d) Willia v. Freeman, 12 East, 656, (Chit, 
j. 802). 

(e) Ante , 71, note (*); Buchanan v. Find- 
lay, 9 Bar. & Cres. 738; 4 Man. & Ry. 593, 
S. C , (Chit. j. 1441); ante , 211, not e(n). 

(/) Harrison v. Walker, Peake’s R. 
(Chit. j. 498). 

(g) Anon. 1 Campb. 491, in notes. 

(A) Hawkins v. Penfold, 2 Ves. 650, (Chit, 
j. 335); an/c, 207, note (gr). 
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and such creditor shall not be liable to refund the same to the assignees of VI. Gene- 
such bankrupt, provided the persons dealing with the said bankrupt had not, 
at the time of such payment by or to such bankrupt, notice of any act of " 
bankruptcy by such bankrupt comniitted(t). Which statute, we have seen, j Aat0 
has since been extended to all contracts , 4* c * bona fide made by and with the Pro- 
any bankrupt previous to the date and issuing of the fiat, if without notice P« rt y 
of a prior act of bankruptcy (j). 

We have already considered how far payments of bills by bankrupts 8re Contracts 
protected, and that the class of cases as to their being made in the course of entered 
trade are no longer of any consequence, as the G Geo. 4 does not mention 
those words (/c). 

Where the bankrupt has accepted bills for goods which he has purchased, 
this does not divest the right of the vendor to stop the goods in transitu upon 
the bankruptcy of the vendee (/). 

But bills or notes delivered by a bankrupt by way of fraudulent preference 
remain the property of the assignees, and the delivery constitutes an act of 
bankruptcy (m). 


With respect to the property of others in the hands of a bankrupt, it is 2. At to 
frequently affected by his bankruptcy, either in the case of liens , or of his the 
being reputed owner. A banker has a lien for the general balance due to 
him upon bills or notes in his hands paid in generally(n). 8o a person has 
a lien upon all property placed in his possession as a consideration for his ac- 
ceptance of a bill, which he is liable to pay after the bankruptcy of the 
owner, who made the deposit(o). 


Property in the possession of a bankrupt, though he be not the real owner, 
will sometimes pass to his assignees, on the ground of his being reputed 
owner, under the G Geo. 4, c. 16, s. 72; though property in the hands 
of an agent is not in the reputed ownership of the principal(p). Bills of ex- 
change are within the statute^/) . In the case of the bankruptcy of a factor 
banker , bills remitted to them, and entered short while unpaid, and bills 
paid in generally , to be received and not discounted or treated as cash, and 
bills sent for a particular purpose are not affected by the bankruptcy of the 
factor or banker, and the property in them is not altered, and they or the 
proceeds received by the assignees must be returned by them to the principal, 
subject to such lien as the factor or banker may have thereon(r). And *where 


Dim paw 
into a 
Bankers 
generally, 
and enter- 
ed short, 
continue 
the Pro- 
perty of 
the Cus- 
tomer. 


[ *751 ] 


(t) Ante , 207, 20S 

(j) Ante , 206. 

( k ) Ante , 892. 

(/) Lickbarrow v. Mason, 2 T. R.63; Solo- 
mons r. Nissen, 2T. R. 674; Hodgson v Loy, 
7 T. R. 440; Kiolock e. Craig, 3 T. R. 119; 
4 Bro. P. C. 47, S. C, ; Vertae r Jewell, 4 
Catnpb. 81; Davis r. Reynold**, 1 Stark. R. 
116, (Chit. j. 945); 3 Chit. Com. Law, 341; 
Cullen, 266; 1 Mont. 265. 

(m) Cumming v. Bailv, 6 Bing. 363; 4 
Moore & P. 36, (Chit, j 1485); ante 208 to 
210, 695, note (/). 

(n) Jordan v. Le Fevre, I Esp. Rep. 66; 
Davis v. Boucher, 5 T. R. 4.88, ((’hit. j. 517 ). 

(o) Hammonds r. Barclay, 2 East, 227, 
(Chit. j. 646). 

(p) Ex parte Taylor, Mont. Rep. 240; and 
see Greening v . Clark, 4 B. & C. 316. 

(q) Hornblower r. Prowd, 2 Bar. & Aid. 
327, (Chit. j. 1049). 


(r) Ante , 211. 212; Zinck r Walker, 2 
Bln. Rep, 1154, (Chit. j. 396); Brown r. Kew- 
ley, 2 Bos. & Pul. 623; Bolton v Richard, 6 
T. R. 139, (Chit j. 538); Took r. Hollingworth, 
5 T. R. 215, (Chit. j. 505); Bent r. Puller, 5 
T. R. 494, (Chit. j. 519); Parker. Elliason, 1 
East, 547, 550, (Chit. j. 641), Paley, Prin. & 
Agent, 71; Ex parte Waring and others. 19 
Ves. 345, ((.'hit. j. 928); Buchanan v. Find- 
lav, 9 Bar. & Cress. 739; 4 M. & R. 693, 
(Chit. j. 1441); ante, 21 1 , note ( a). 

Ex parte Sargennt, 1 Rose, 135; Ex parta 
Boilers, 18 Ves 229, S. P. The proceeds of 
short hills were ordered to be returned, unless, 
upon inquiry, it should appear, that with the 
knowledge of the party depositing them, or from 
the habits of dealing between the parties, they 
were to be considered as cash; the onus of 
proving which lies in the assigneesof the bank- 
rupt banker. Per the Lord Chancellor. “ It 
is quite clear that short bills in the possession of 
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a foreign merchant remitted bills to his factor in London, with directions to 
sell them, and advising him of his intention to draw for the proceeds, and 
the factor sold the bills, but before the receipt of the purchase money be- 
came bankrupt, and dishonoured the merchant’s drafts for the amount; it was 
held, that the merchant, and not the factor’s assignees, was entitled to the 
proceeds of the hills, notwithstanding the bills had been indorsed both by the 
principal and factor, *and were sold by the factor in his own name(s). And 
if a merchant abroad send drafts from time to time to his London corres- 
pondent for ‘acceptance, under an authority for that purpose, and upon an un- 
derstanding that the liabilities of the latter in respect of all such acceptances 
shall be covered by means of bills payable in London to be remitted io him 


bankers aro to be considered as still remaining 
in the possession of the parties by their agents 
to be specifically returned ; and if these bills 
were written short, the petitioner could have 
compelled Kensington and Co. so to settle with 
Burrough as not to break in upon his claim. 
That they were not written short amounts to 
nothing, unless there be a concurrence mani- 
fested at the time, or to be inferred from the 
habits of dealing between the parties, that they 
were to be considered as cash; if they were 
there with the petitioner’s knowledge as cash, 
and the drawing or entitled to draw upon them 
as having that credit in cash, he would thereby 
be precluded from recurring to them specifical- 
ly; but it is upon them to prove that to be the 
case, and petitioner is therefore entitled, uuless 
they have been carried to his credit as cash with 
his knowledge or consent.” 

Ex parte Peas and others, in the matter of 
Boldero, l Rose, 232; 19 Ves. 25. Bills re- 
mitted by a country bank to their banker in 
London, remaining at his bankruptcy in his 
hands undue or unapplied, according to the au- 
thority given, or afterwards coming to the hands 
of the assignees, and I ho proceeds received, 
restored, and paid to the remittcis, taking up 
the acceptance on their account, and subject 
to the banker’s lien for any balance by the con- 
tract, remaining the property of the remitters, 
in the hands of the banker, as agent for a par- 
ticular purpose, namely, to bold until due, and 
receive the proceeds then first forming an item 
in the cash account. The circumstance of the 
bill being written short is only evidence of a 
trust, proved in this instance by express decla- 
ration, or other evidence equivalent. Entries 
in bankers* books not proved to have been 
communicated to the customer, not evidence 
against, but may be for him. The statute 21 
Jac. 1, c. 19,8. 11, uot applicable to bills in 
the hands of a banker written short or sent for 
n particular purpose, the trust accounting for 
the possession being considered as goods in the 
hands of a factor, with the single distinction 
that he cannot pledge; but if the bills were 
dealt with before bankruptcy, the money cannot 
be followed, — as, if dealt with afterwards, may; 
S. P. Ex parte Waring end others, 19 Ves. 
345; 2 Rose, 182, (Chit. j. 928). 

Ex parte Rowton, 17 Ves. 426: 1 Rose, 15, 
(Chit. j. 808). Short bills remitted by a coun- 
try bank to their banker in London, standing at 
the bankruptcy of the latter entered short in the 
usual way, not being due. Ordered on petition 
in the bankruptcy, to be delivered up by the as- 


signees to the country bank, who not being cre- 
ditors when the petition was presented, the cash 
balance being against them, had since become 
so, turning it in their favour by taking up the 
bankrupt’s acceptances on their account. The 
order was made without requiring the petition 
to be amended by stating that fact; but upon 
consent of the crown bolding on extent for ac- 
ceptances of the bankrupt, on account of duties 
reserved and remitted specifically by the couu- 
try banker. 

Ex parte Buchanan, in the matter of Ken- 
sington, 1 Rose, 280. An order was made up- 
on the provisional assignee to deliver up short 
bills in the bands of bankers at the time of their 
bankruptcy, the estate being indemnified against 
their outstanding acceptances on account of the 
petitioner. 

Ex parte The Burton Bank, &c., 2 Rose, 
162. These were petitions presented in the 
bankruptcy of Messrs. Whitehead, Howard, 
and Co , bonkers in London, by their corres- 
pondents in the country, for the purpose of 
having certain short bills of the petitioners, 
which were in the possession of the bankrupts 
at the time of the bankruptcy, delivered up, 
indemnifying the bankrupts estate against its 
liability for the petitioners. The right ins 
considered so indisputable that the following 
orders were taken by consent. 

Ex parte Harford. The provisional assignee 
to retain the cash balances and the cash recoil- 
ed, and on the short bills paid, and also a suffi- 
cient number of short bills unpaid to cover lb e 
amount of Whitehead & Co.’s acceptances, 
and he is to deliver over to Harford and Co. 
the residue of the said bills, notes, and securi- 
ties. It is farther understood, that the cash and 
notes retained are to be given up as Harford 
and Co. produce the acceptances cancelled. 

Ex parte The Burton Bank. The provision- 
al assignee consents that all bills, &c. shall be 
delivered up upon the petitioner leaving such 
sum as together with the cash balance equals 
the acceptances outstanding. 

Note . — An extent had been issued on tbs 
part of the crown ; but there was enouj^h to sat- 
isfy it without resorting to the short bills, nor 
were they scheduled among the property seiied 
under it. See Ex parte Rowton, 1 Rose, 15, 
(Chit. j. 808). 

Ex parte Waring and others, 19 Ves. 345, 
(Chit. j. 928). 

(s) Ex parte Pauli, 3 Deacon, 169 Set 
Scott r. Surman, Willes, 400. 
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from time to time, the presumption is, until an agreement to the contrary is 
shewn, that the London correspondent is not intended or entitled to treat the 
bills so remitted as cash, or to discount them before maturity: and, therefore, 
none of such bills which arc existing in specie in his hands at the time of his 
bankruptcy, and are not then due, will pass to his assignees, but remain the 
property of the party who remitted them(J). Soon an agreement between 
an American and English house to purchase Amtrican bank shares, and 
send them to England for sale, and draw bills on the English house for the 
amount, if the English house become bankrupt before the shares arrive, the 
indorsees are entitled to have the produce applied to retire the bills, and the 
shares are not in the reputed ownership of the bankrupts, being clothed with 
a trust, viz. to retire the bills (u). And the assignees of an agent cannot re- 
tain bills sent to the agent before his bankruptcy, but received afterwards, 
and accompanied by a letter directing the bill to be appropriated to a partic- 
ular creditor, who received notice thereof (x). And we have seen, that if 

A. , a merchant, remit a hill to 13., another merchant, to get discounted, and 
apply the proceeds, the properly in the bill and proceeds remain in A. or 
his assignees, and 13. cannot set of] a debt due to him(yj; and this has been 
so held, notwithstanding that the banker, according to custom, enters the bill 
as cash in his customer’s accounts, charging interest for the time they have 
to run, provided the balance of the cash account at the time of the bankrupt- 
cy be in favour of the customer (r). And where A. accepted bills to enable 

B. to make shipments to Sydney , on an agreement known at Sydney to ap- 
ply the return proceeds in payment of the bills; and on the last shipment, B. 
sent notice to Sydney to send the proceeds direct to A., and gave the same 
notice to a partner of the Sydney house, who happened to be in London; 
and before the notice arrived at Sydney the return proceeds were sent oft’ to 
B., who became bankrupt, and his assignees received them, it was held, that 
such proceeds were not to be considered as in the reputed ownership of B.> 
but that A. was entitled theieto(a). 

If a customer pay hills not due into his bankers in the country, whose 
practice it is to credit their customers for the amount of such bills, if approv- 
ed, as cash (charging interest), he is entitled to recover back such bills in specie 
from the bankers on their becoming bankrupt, provided the balance of his 
cash account, independent of .such bills, be in his favour at the time of the bank- 
ruptcy; and if payment be afterwards received upon such bills by the assignees, 
they are *liable to refund it to the customer in an action for money had and [ 
received(6). And in that case Lord Ellenborough observed, that “ every 
man who pays bills not due into the hands of the banker, places them there 
as in the hands of his agent, to obtain payment of them when due. If the 
banker discount the bill, or advance money upon the credit of it, that alters 
the case; he then acquires the entire property in it, or has a lien on it pro 
tanto for his advance. The only difference between the practice stated of 


(0 Jomb&rt r. Woollen, 2 Mylne & Craig, 
389. 

(u) Ex parte Drown and Co., 3 Mont. & Ayr. 
471; 3 Deacon, 91, S. C. As to right of in- 
dorsee to have property in Itands of acceptor to 
be applied in discharge of bills, see cases, ante, 
264. 

(x) Ex parte Cotterill and others, 3 Mont. & 
Ayr. 376; 3 Deacon, 12, 8. C. 

(y) Buchanan r. Findlay, 9 Bar. & Cres. 
738 ; 4 Man. & Ry. 693, (Chit. j. 1411); an- 
te, 211, note (n); and see Ex parte Frere, 1 
Mont. & M. 263 , (Chit. j. 1151); ante. 211, 


213. But see observations on Bachunan v. 
Findlay in Thorpe r. Thorpe, 3 B. & Ad. 680; 
ante , 198, note (A). 

( *r) Giles r. Perkins, 9 East, 12, (Chit. j. 
737 ); Paley, Prin. & Agent, 71; Ex parte 
Benson, 1 Mont & B. 120; post , 763, n. (A). 

(a) Ex parte Flower, 2 Mont. & Ayr. 224; 
4 l)ea. & Chit. 449, S. C.; and see Ex parte 
Copeland, 2 Mont. & Ayr. 177; 2 Dea & 
Chit. 199; S. C. ante , 264. 

(A) Ciiles r. Perkins, 9 East, 12, (Chit. j. 
737 ). 
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London and country bankers in this respect is, that the former, if overdrawn, 
has a lien on the bill deposited with him, though not indorsed; whereas the 
country banker, who always takes the bill indorsed, has not only a lien upon 
it if his account be overdrawn, but has also his legal remedy upon the bill 
by the indorsement; but neither of them can have any lien on such bills un- 
til their account be overdrawn: and here the balance of the cash account at 
the time of the bankruptcy was in favour of the plaintiffs (c). 1 ’ Where, 
therefore, bills of exchange are paid by a customer into his bankers, and en- 
tered as cash, with a distinct interest account, and he has credit to the 
amount of the bills so entered, but in fact never overdraws his account, the 
bills not due at the date of the bankruptcy of the bankers, or the proceeds 
received by the assignees, belong to the customer(tf). So the proprietor of 
short bills, who deposits them in the hands of his bankers, desiring them to 
be kept and presented for acceptance when due, is entitled to be paid in full 
out of the proceeds of such bills, or out of such property as may have been 
relieved by the application of the proceeds of those bills: and the fact of the 
bankers having placed *the bills as cash to the credit of the proprietor, is 
not sufficient to raise a presumption that the ownership of the bills was trans- 
ferred to the bankers: nor is proof under the fiat for the amount of one of the 
bills any waiver of his right to payment in full (c) . In one case the proceeds 
of short bills were ordered to be relumed, unless upon inquiry it should ap- 
pear, that with the knowledge of the party depositing them, or from the hab- 
its of dealing between the parlies, they were to be considered as cash, the 
onus of which was to be upon the banker{f)\ and in another case, where a 


(c) See also Ex parte Pease and others, 19 
Ves. 25, 45; ante , 751, note(r); Ex parte 
Toogood, 19 Ves. 229, (Chit. j. 871); Ex par- 
te Waring, 19 Ves. 349, (Chit. j. 928); Ex 
parte Buchanan, 19 Ves. 201; 1 Rose Bank. 
Ca. 232, 243, 254; Ex parte M’Gale, 19 Ves. 
607; 2 Rose, 376, S. C. ; Ex parte Hippins, 2 
Glyn & Jam. 93, (Chit. j. 1307); Ex parte 
Armistead, 2 Glyn & Jam. 371 , (Chit. j. 1390) ; 
Ex parte Parr, 1 Buck, 191, cited Chit. j. 929; 
Jombart v Woollett, 2 Mylne & Craig, 889; 
ante , 752, note (t). 

(d) Ex parte Benson, l Mont. & Bl. 120, 
reversing an order of the Vice-Chancellor. 
There was evidence of a custom iu the country 
to circulate short bills, but no express authority 
given by the customer to the banker to circu- 
late the bills in question os cash. 

Ex parte Ellis and others, In re Sir George 
Duckett and Co. Court of Review April 16, 
1832, MS. When Bankers holding short bills, 
the property of a customer, become bankrupt, 
the customer may on petition obtain an order 
for the accountant-general delivering such bill 
to him to enable him to proceed thereon. Mr. 
Montagu said, that before the couit entered up- 
on its regular cause paper, he wished to make 
an application in a case of short bills, which 
were always rather pressing. The petition was 
against the official assignee and creditors, as- 
signees of Sir George Duckett and Co., bank- 
ers. It stated, that a fiat having been issued 
against the bankrupts on the 22d of March last, 
the assiguee, under an order of the court, dat- 
ed the 24th of March, took possession of divers 
bills, exchequer bills, public securities, plate, 
jewels, and other effects, the private property 
of the customers of the bankrupts. The offi- 


cial assignee detained in his custody all bills in 
the nuture of short bills, in order that he might 
present them for payment and return the pro- 
ceeds, subject to further order. On the 5th of 
April, in pursuance of the order of the 24th of 
March, he presented for payment such bills as 
were due, retained the proceeds, and paid into 
the Bank of England all other monies, bills, and 
negotiable instruments belonging to the estate. 
Several of the last had become due, but bid 
not been paid, and remained in the hands of 
the accountant-general, who declined to retorn 
them to the petitioners without the order and 
authority of the court. The petitioners, there- 
fore, prayed that the accountant-general might 
be directed to deliver to them, not only such 
bills as were already due and dishonoured, hot 
such as might become so hereafter, so that they 
might enforce payment at law, and make over 
the proceeds to the parties entitled to them. 
The retention on the part of the accountant- 
general was rather hard, for by want of notice 
the value of the bills might not be recoverable 
from the different indorsers. 

His honour the chief judge said that there 
ought to have been no difficulty in such a case, 
for there was a general order that upon the dis- 
honour of any bill h should be restored to the 
official assignee. 

Mr. Montagu said that be had no doubt of a 
general rule being found necessary to regulate 
the matter, but he rather dwelt upon this, as it 
was the first cause of the kind. Prayer of pe- 
tition granted. See the General Order*, port, 
Appendix. 

( e ) Ex parte Bond, In re Foster, Court of 
Review, Hil. T. 1840, 4 Jurist, 224. 
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customer was in the habit of indorsing and paying into his bankers bills not 
due, which, if approved, were immediately entered as bills to his credit to 
the full amount, and he was at liberty to draw for that amount by checks 
upon the bank, and the bankers paid away such bills as they thought fit, and 
the customer was credited and debited with interest; the court held that the 
bills were not within the statute (g). 

So in the case Ex parte Sayers(A), where A. abroad, commissioned B. 
in London to send him foreign coin, with particular directions as to the man- 
ner and time of sending it, and remitted bills, which B. discounted; and the 
coin required not being procurable in England, B. sent two remittances, not 
equal to the amount of A.’s bills, to Lisbon for the purpose of procuring it, 
with directions, if it could not be had, to return the bills; and the coin not 
being to be had, bills nearly to the amount of the remittance to Lisbon, not 
indorsed by the correspondent there, were returned, and, B. in the interval 
becoming bankrupt, were received by his assignees; A. was held to have a 
right to those bills under the particular circumstances, the Lord Chancellor 
expressing much doubt whether such right would exist in the case of remit- 
tance to buy goods in the way of trade. 

And on the same principle, in Hassall t\ Smithers(i) it was held, that a 
remittance in bills and notes for a specific purpose, viz. to answer accept- 
ances received by the administrator in consequence of the death of the party 
to whom it was remitted, was not general assets, the specific purpose operat- 
ing as a lien, which would also be the effect upon a bankruptcy. 

If a London banker, having a branch bank at Edenburgh , stop payment 
in London , and after the stoppage, but before notice, a customer pay into 
the branch bank at Edenburgh bank notes and cash to be remitted to London, 
and at that time the London banker is indebted to the branch bank; and 
the branch bank after notice , in pursuance of a special direction from the 
London banker, receive money from different 8gents of the London banker 
for the purpose of forwarding to London ; and a fiat issue against the Lon- 
don banker, at which period the monies in the hands of the branch bank are 
more than sufficient to cover the amount due to it from the London banker, 
but the amount which it has at the time of the notice of the stoppage, in- 
cluding the bank notes, is insufficient, and the customer require the branch 
bank to return the bank notes, which it does not comply with; and the 
branch bank refuse to pay any part of the money to the assignees, and the 
Court of Session in Scotland order the branch bank to pay, without preju- 
dice, the balance of monies, after deducting in the meantime the amount due 
to it, to the assignees, which it does: and afterwards, # it appearing clear [ 
that the branch bank is not entitled to retain any part of the sum which it re- 
ceived from the different agents of the I^ondon banker after notice, the branch 
bank pay to the assignees the difference between the sum paid to the assign- 
ees under the order of the Court of Session, and the amount so received 
from the different agents, the assignees must refund to the customer the 
amount so paid in by him (A;). And if such London banker and the Scotch 
National Bank have, through the branch bank of the London banker, mutu- 
ally exchanged their notes at stated times, pursuant to established custom, 


(/) Ex parte Serjeant, 1 Rose, 153; ante, 
751, note (r). 

( g ) Thompson r. Giles, 2 Bar. & Cress. 
422; 3 Dow. & R y. 733, (Chit. j. 1190). 

(A) Ex parte Sayers, 5 Vet. 169, (Chit. j. 
625). 

(i) Hassall r. Smithers, 12 Vet. 119, (Chit. 


j. 725). 

( k ) Ex parte Cunningham, in the matter of 
Maberly, Mont. & B. 269; affirmed by Lord 
Chancellor on appeal; Ex parte Belcher and 
others, iA. 286; and see Ex parte Solomons, id. 
308; S. C. 3 Dea. & Chit. 58, 70, 71, 73, 87. 
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and at the time of the London banker becoming bankrupt the branch bank 
has notes of the Scotch National Bank in its hands, and the assignees subse- 
quently allow the branch bank to retain these notes in account with them, the 
branch bank having claims against the London banker, the Scotch National 
Bank may recover these notes against the assignees^/). In like manner, 
money transmitted to the branch bank for the purpose of withdrawing an ac- 
ceptance, but which is not done in consequence of the London banker’s bank- 
ruptcy, may be recovered back from the assignees if allowed by them in ac- 
count with the branch bank(m). Where, however, according toacustornof 
exchanging acceptances which existed between the bankrupt and other houses, 
through the agency of the branch bank, notes w ere sent by a party to this 
branch bank, but never exchanged, as bankruptcy intervened, and they were 
stolen from the branch bank, and never formed any item in any settlement of 
accounts between the branch bank and the assignees; it was held that such par- 
ty could not recover the value of the notes from the as-ignees(n). 

But if the holder of bills deliver them to a banker, expressly on the terms 
of discount, or if by the course of dealing between the customer and banker, 
bills received by the latter are understood by both parties as cash minus the 
discount, and the customer is at liberty to draw on account thereof, beyond 
the amount of cash in the bands of the banker, then in the event of the bank- 
ruptcy of the banker, the assignees are entitled to the bills(o). So where a 
person having three bills of exchange, ^applied to a country banker with 
whom he had no previous dealing to give for them a bill on London of the 


(/) Ex parte The National Bank of Scotland, 
1 Mont. & Ayr. 644; 4 Dea. & Chit 32, S. C. 

(m) Ex parte Simpson, 2 Mont. & Ayr. 294; 
1 Dea. & Chit. 47, S. C. 

(n) Ex parte Watson, 1 Mont. & Ayr. 685; 
4 Dea. & Chit. 45, S. C. 

(o) Ex parte Rowton, 17 Ves. 426, 431; 1 
Rose, 15, S. C. ; Ex parte Sollers, 18 Ves. 229; 
Cnratairs v. Bates, 3 Campb. 301, (Chit. j. 877); 
Ex parte Thompson, 1 Mont. & M. 102. Sed 
vide Thompson v. Giles, 2 Barn. & Cres. 422, 
an/e, 754, not e(g); and Ex parte Benson, 1 
Mont. & B. 120, 133, ante , 753, note (d), over- 
ruling Ex parte Thompson. 

Carstairs and others, Assignees of Kensing- 
ton r. Bates, 3 Campb. 301, (Chit. j. 877). 
Where bankers discount a bill of exchange for 
a customer, giving him credit for the amount 
of the bill, and debiting him with the discount, 
the bill becomes the property of the bankers, 
and upon their bankruptcy their assignees i: ay 
maintain an action upon it, although there be 
no balance due from them to the customer. 
Per Lord Ellenborough. “ Is is meant seri- 
ously to contest the right of the assignees to re- 
cover in this action? The bankers were the 
purchasers of this bill. They did not receive 
it as the agents of Allport. The whole proper- 
ty and interest in the bill vested in themselves, 
and they stood all risks from the moment of the 
discount. If the bill had been afterwards stolen 
or burnt, theirs would have been the loss. 
In Giles v. Perkins, the bankers were mere de- 
positaries, with a lien when the account was 
overdrawn. The customer there drew on the 
credit of the bills deposited. Here Allport might 
have drawn out the amount of the bill, deduct- 
ing the discount as actual cash, in the same 
manner as if he had dishonoured the bill with 


a third person, and then paid in the amount in 1 
bank notes. The discount makes the bankers 
complete purchasers of the bill. The transac- 
tion was completed ; — they had no lien bat the | 
thing itself ; — the bill wus ns much theirs w 
any chattel they possessed. This very distinc- 
tion was taken in the case cited; for it was J 
there said, if the hanker discount the bill, or 
advance money on the credit of it, that alters 
the case ; be then acquires the entire property 
in it, or has a lien on it pro tanto for his ad- 
vance. Verdict for plaintiff. 

So in Payley P. & A. 72, it is laid down 
thus: — “ But in order to prevent the effect of 
the bankrupt laws from attaching negotiable se- i 
curities in the hands of a bankrupt agent, there 
must be a specific appropriation of them, as 
by lodging of bill for bill, or by the deposit of 
several in one entire transaction, to answer a 
particular purpose; for if they are paid in from 
time to time, upon a general running account, 
they become the effects of the person to whom 
they were so paid, and are not reclairoBble. 

The doctrine is thus generally stated by Lord 
Hardwicke: — 4 If bills are sent by a correspond- 
ent to a merchant here to be received, and 
the money to be applied to a particular use, 
and the merchant becomes bankrupt before the 
money is received on the bills, the correspondint 
has a special lien in respect of those bills, and 
the money shall uot be divided amongst the 
creditors at large. But where bills arc sent 
on a general account between the correspond- 
ent and the merchant, and as an item in these* 
count, it is otherwise. * ** Bent v. Puller, 5 T. 

R. 494; and see Thompson r. Giles, 2 B. & 

C. 422; 3 Dowl. & Ry. 733, (Chit. j. UW 
ante , 211, 212, 754. 
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same amount, and the bill given by the banker was afterwards dishonoured; VI. Gen#- 
it was held that this was a complete exchange of securities, and that trover 
would not lie for the three bills of exchange; and it was also held, that if the - 

exchange had not been complete, still that the banker having become a bank- 
rupt, and the three bills having come to the possession of his assignees, must 
be considered as goods and chattels in the order and disposition of the bank- 
rupt at the time of his bankruptcy, within the statute 6 Geo. 4, c. 16, s. 

7 2(p). 


Part Second. — Of Discharge under an Insolvent Act. OfDi*- 


Proviaions of 7 Geo. 4, c. 67, and 1 $ 2 
Viet. e. 110 766 

At to what Debit Inaolrent discharged 759 
Creditor must be named in Schedule ib. 


charge an* 

What a sufficient Description of Debt 759 ^ cr an 
Effect of new Contract 760 

Bill or jYote in Consideration of not op- 
posing Insol rent's Discharge , illegal 761 


Of Dis- 
charge un- 
der an In- 
solvent 
Act, and 
under 7 
Geo. 4, c. 
67, and 1 
& Viet e. 
110, in 
particular. 


A party to a bill or note, who has afterwards become insolvent, may be 
discharged from liability under the provisions of one of the statutes relating 
to insolvent debtors (q). The last of these acts containing general prov isions, 
is the 7 Geo. 4, c. 57, ss. 40, 4(3, 60, 61, (re-enacted 1 & 2 Viet. c. 110, 
ss. 69, 75, 90, 91). All the insolvent acts having been passed with the 
same object, are to he construed with the same liberality, and in general the 
decisions upon one act will be applicable to the other containing a similar 
enactment; therefore it may be expedient shortly to consider the cases on 
the former acts (q). In a case where alter the 1st July, 1809, mentioned in 
the Insolvent Debtors’ Act, 49 Geo. d, c. 115, a promissory note was 
given for an antecedent debt, it was decided, that as against the payee, the 
maker would have been discharged under this act, but that lie was not as 
against a person to whom the note was subsequently bona fide indorsed (r). 

And where the creditor of an insolv ent debtor, who had petitioned under 
the Insolvent Debtor's Act, obtained from his debtor whilst in prison a bill 
of exchange for his debt, and indorsed it to an innocent holder for valuable 
consideration, it was held, that though this might be a ^fraudulent £ *757 ] 
preference of the creditor, the insolvent’s discharge was no bar to an action L 
upon the bill by the innocent indorsee(s). 

By the Insolvent Act, 1 Geo. 4, c. 19, s. 6, the insolvent was required 
to deliver in a schedule containing a full and true description of every person 
to whom he was indebted, or who to his know ledge or belief claimed to be 
bis creditor, together with the nature and amount of such debts and claims; 
and it was held to be enough for him to give in his schedule a description of 
bis debt, sufficient to notify to the creditor that he had applied to be discharg- 
ed in respect of that debt; and therefore, where the insolvent had ordered 
coals of A. B., who resided at N. in Monmouthshire, and the invoices had 
been made out in the name of the Argood Coal Company, which in fact 
consisted of two partners only, one of whom had never been named to the 


( p ) Homblower v . Prowd, 2 Bar. & Aid. 
327, (Chit. j. 1049). At to bills and notes in 
bands of surviving partners, see Ex parte Tay- 
lor, Mont. R. 240; ante , 66, note (i). 

(q) Sharpe t>. HTgrave, 8 Bos. & Pul. 394; 
Lord Kinnard v. Barrow, 9 T. R. 49. 

In Riee v. Lee, 3 Law J. 4, C. P. Nov. 11, 
1824, it waa bald, that forgery of an acceptance 
by a defendant on a bill 01 exchange given by 

106 


him to the plaintiff, was no gronnd for opposing 
a discharge under the Lords* Act, 32 Geo. 2, c. 
28. 

(r) Lucns r Winton, 2 Campb. 443, (Chit, 
j. 793). But spc now 7 Geo. 4, c. 57, s. 46; 
Boydell v. Chnmpneys, 2 M. & W. 433; potU 
763. 759, note (</). 

(#) Simpson v. Pogion, 3 D. & R. 667, 
(Chit j. 1 199) 
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Of Dm- insolvent as having a share in the concern, and the insolvent in bis schedule 
charge un- described a debt of 82i. due to A. B., of N. in Monmouthshire, for coals, 
solvent D " rasp 601 °f which it was stated that A. B. held a security which was the 
Act subject of the present action; and the debt due to the plaintiffs was 821. 2i. 

6d.: it was held that the schedule contained a sufficient description of the 
names of the persons to whom the insolvent was indebted, and the amount 
of the debt within the meaning of that statute(P). So under the same act, 
where the defendant being indebted to A. for goods sold, accepted a bill 
drawn by A. for the amount, which became due in October, 1823; and be- 
fore that time the defendant became insolvent, and presented his petition to 
be discharged, and in his schedule stated that he was indebted to A. for 
goods, and that A. held his acceptance for the amount, which became due 
in October, 1223; and A. had indorsed the bill to B., but the insolvent was 
ignorant of that fact; and B. having brought an action against the insolvent 
upon the bill, the latter pleaded his discharge under the Insolvent Debtors’ 
Act; it was held that the schedule contained a true description of the person 
to whom the insolvent was indebted, within the meaning of the act(u). 

Th# Insol- The last Insolvent Act applicable to this subject is the 7 Geo. 4, c. 57, 
Geo.4^ 7 S8 ’ 40 ’ 46 ’ 60 ? 61 > (re-enacted 1 & 2 Viet. c. 110, ss. 69, 75, 90, 91). 
07, at. io. The 40th section enacts, u That every prisoner who shall apply for relief, 
46, 60,61, shall, within the time therein specified, deliver into the court a schedule con- 
nST Viet a an( l folr description of such prisoner, as to his name, trade, or 

c . no, ss. profession, together with his last usual place of abode, and the place or 
69, 75,.90, places where he resided during the time when his debts were contracted, 
91 * and also a full and true description of all debts due or growing due from such 
prisoner at the time of filing such petition, and of all and every person and 
persons to whom such prisoner shall be indebted, or who to his or berknow- 
ledge or belief shall claim to be his creditors, together with the nature and 
amount of such debts and claims respectively, distinguishing such as shall 
be admitted from such as shall be disputed; and the said schedule is to be 
[ # 758 ] Subscribed by the prisoner, and filed in the said court, together with all 
books, papers, deeds, and writings in any way relating to such prisoner’s 
estate. 

Sect. 46. The court is then to adjudge that such -prisoner shall be dis- 
charged from custody and entitled to the benefit of the act, at such time as 
the said court or commissioner or justices shall direct, in pursuance of the 
provisions thereinafter contained in that behalf, as to the several debts ami 
sums of money(x) due or claimed to be due at the time of filing such prison- 
er’s petition from such prisoner to the several persons named in his or her 
schedule as creditors , or claiming to be creditors for the same respectively) 
or for which such person shall have given credit to such prisoner before the 
time of filing such petition, and which were not then payable, and as to the 
claims of all other persons not known to such prisoner at the time of such 
judication , who may be indorsees or holders of any negotiable security set 
forth in such schedule so sworn to as aforesaid. 


(I) Forman v. Drew, 4 B. & C. 15; 6 D. 
& R. 76, (CbH. j. 1246). 

(tt) Reeves v. Lambert, 4 Baa. & Cress. 
214, (Chit. j. 1249). See Boydell v. Champ- 
neys, 2 M. & W 438; Nias v. Nicholson, 2 
Car. & P. 120; Ry. & Mood. 822, (Chit j. 
1274); post, 759, note (6); and see Eastwood 
v. Brown, Ry. & Mood. 812; and Cox v. Reid 
id. 202; 1 Car- & P. 602, S. C. Misdescrip 
lion of defendant in •cbednle; Patcall v." 


Brown* 8 Stark. Rep. 64. As to a total omit 
Hon of the creditor or debt in schedule, with 
leave of the creditor, see Carpenter v. White, 
8 Moore. 281 , 284 ; Tahram v . Freeman, 4 
Tyr. 180; 4 B. & Ad. 887, note, 8. C.; 8 * £ 
bit, overruling Howard v. Bartolomei, 4 B. & 
Ad. 656. 

(*) See Boydell e. Champneys, 2 M. k W. 
488, post , 769, note (d). 
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Sect. 60. That do person who shall have become entitled to the benefit Of Dm- 
of this act by any such adjudication as aforesaid, shall thereafter be imprison* 
ed by reason of the judgment entered up according to the act, or for any Jj^ent 
debt or sum of money , or costs y with respect to which such persons shall Act. 
have become so entitled, or for or by reason of any judgment, decree, or The inaol- 
order for payment of the same, but that upon every arrest or detainer in Act, 
prison upon any such judgment so entered up as aforesaid, or for or by reason 1 57 °^ 
of any such debt or sum of money , or costs , or judgment, decree, or order i&2Vict. 
for payment of the same, it shall be lawful for any judge of the court from no. 

which any process shall have issued in respect thereof, and he is required, 
upon proof made to his satisfaction that the cause of such arrest or detainer 
is such as hereinbefore mentioned, to release such prisoner from custody, 
unless it shall appear to such judge, upon inquiry, that such adjudication as 
aforesaid was made without due notice(y): where notice is by that act requir- 
ed, bein£ given to or acknowledged by the plaintiff, or such process, or be- 
ing by him or her dispensed with by the acceptance of a dividend under this 
act, or otherwise; and at the same time, if such judge shall in his discretion 
think fit, it shall and may be lawful for him to order such plaintiff, or any 
person or persons suing out such process, to pay such prisoner the costs 
which be or she shall have incurred on such occasiou, or so much thereof as 
to such judge shall seem just and reasonable, such prisoner causing a com- 
mon appearance to be entered for him or her in such action or suit. 

Sect. 61. That after any person shall have become entitled to the bene- 
fit of this act, by any such adjudication as aforesaid, no writ of fieri facias or 
elegit shall issue, or any judgment obtained against such prisoner for any 
debt or sum of money with respect to which such person shall have become 
so entitled, nor in any action upon any new contract or security for payment 
thereof except upon the judgment entered up against such prisoner accord- 
ing to this act, and that if any suit or action shall be brought, or any scire 
facias be issued against any such person, his or her heirs, executors, or ad- 
ministrators, for any such debt or sum of money, or upon any new contract 
or security for payment thereof or upon any judgment obtained against any 
statute or recognizance acknowledged by such person for the same, except 
as aforesaid, it shall and may be lawful for such person, *his or her heirs, ex- [ # 759 ] 
ecutors, or administrators, to plead generally that such person was duly dis- 
charged according to this act, by the order of adjudication made in that be- 
half, and that such order remains in force, without pleading any other matter 
specially; whereto the plaintiff or plaintiffs shall or may reply generally, and 
deny the matter pleaded as aforesaid, or reply any other matter or thing 
which may shew the defendant or defendants not to be entitled to the benefit 
of this act, or that such person was not duly discharged according to the 
provisions thereof, in the same manner as the plaintiff or plaintiffs might 
have replied in case the defendant or defendants had pleaded this act and a 
discharge by virtue thereof specially. 

Upon this last act it seems clear, that with reference to the decisions above A» to what 
referred to, and to the following, that a person is only discharged where the 
schedule names the creditor or the debt as distinctly as the debtor can do, SbchHiged. 
or has leave to omit it(x). It also seems, that the discharge of an insolvent 


(y) Sue Read v Croft, 6 Scott, 770; 5 
Bing. N. C. 587; 7 DowL 122; S. C. /*></, 
760, n. (A). 


( z ) Ante , 757, note ( n ) ; see alto Baker v. 
Sydee, 7 Taunt. 179; Taylor v. Buchanan, 4 
Bar. & Crea. 419. 
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Of Dis- under this act applies only to the debts named in the schedule, and not to all 

charge an- t h e J e bts due to the creditors named (a), 
der an In- v ' 

solvent 

Act. With respect to the necessity of naming the creditor in the schedule, it is 

Insertion of observeable, that the 40th and 46th sections require that the name of the cre- 
Creditor’a ditor be named if possible, but suppose the difficulty of stating such creditor 
Schools. * n case a ne S oiia ^ e security; and as the only object in naming the cre- 
ditor is to identify the debt, if the insolvent, not knowing who is the holder 
of a bill or note, give a correct description of the instrument itself, it will 
suffice. And where an insolvent stated a bill in his schedule as drawn by 
sufficient himself on M., whereas it was drawn by M. on him, it was held, that if the jury 
description were satisfied that the same bill was meant, and that the misdescription was 
of Debt, by mistake, it was sufficient (b). So where in an action by the payee against 

one of the makers of a joint and several promissory note, to which the de- 
fendant pleaded his discharge under the Insolvent Act, and it appeared that 
no notice of the defendant’s intention to apply for his discharge was given to 
the plaintiff, but that the note was drawn by the other maker, and signed by 
the defendant for his accommodation, it would be for the jury to say whether 
the defendant knew to whom the note was made payable; for if he did, notice 
would be necessary, but otherwise not(c). And if an insolvent debtor who 
inserts in his schedule the name of the holder of a bill of exchange on which 
he is liable, or gives such other description of it as satisfies the statute, he is dis- 
charged as to all the parties to the bill (although they are not named in the 
schedule) and also as to the original debt for which it was a security(d ). 

[ *760 ] But if an insolvent debtor knows at the time of # filing his schedule that a bill 
of exchange has been indorsed to a particular person some time before, heis 
bound to give notice to that person, although he cannot tell whether he con- 
tinues to be the holder at the time of filing the schedule(e). And where A., 
an insolvent debtor, in his schedule stated that he had given his acceptance 
to B., who was the drawer of a bill, but A. did not mention the name of the 
indorsee in the schedule; it was held, that if he did not know the bill to have 


(a) Bishop t\ Polhill, 1 Mood. 5c Rob. 363; 
and sco Boydell r. Champneys, 2 M. & W. 
433; infra , note ( d ). 

( b ) Nias v. Nicholson, 2 Car. S: P. 120; 
Ryan & Mood. 322, (Chit. j. 1274). 

(c) Sharpe v Gye, 4 Car. &, P. 311, (Chit, 
j. 1499). 

(d) Boydell r. Champneys, 2 Mee. & Weis. 
433. Per Parke, B. “ The ease of Macdonald 
v. Bovington (3 M & Sel. 91) turned on the 
provisions of the Lords’ Act, the intention of 
which was not to discharge the defendant from 
the debt, but only his person from imprisonment. 
The scope and provisions of thr* Insolvent Debt- 
ors’ Act are very diffi*rcnt: when the insolvent 
has inserted the debt ftirlv and properly in his 
schedule, he is discharged ns to the debt itself , 
and not merely as to the particular creditors 
named in the schedule. I think this conclusion 
necessarily follows from u comparison of the 
46 th and 6 1st sections. Section 46 empowers 
the court to adjudge that the prisoner shall be 
discharged from custody, and entitled to the 
benefit of the act, ‘ as to the several debts or 
sumn of money,'— ~ not ns to the several credit- 
ors — * due or claimed to be due at the time of 
(filing each prisoner’s petition from such prisoner 
to the several persons named in his schedulo as 
creditors, and as to the claim* of all other per- 


sons not known to such prisoner at the time of 
such adjudication, who may be indorsees or 
holders of any negotiable security set forth » 
such schedule.’ The object of trie latter part 
of the clause is, that where the prisoner is in- 
debted on a negotiable security, and where bo 
could not be reasonably expected rto know the 
name of the holder, he may be discharged with- 
out stating the name, provided the instrument 
itself be sufficiently described in the schedule, 
so ns to satisfy the court that he has given a true 
description of it. That appears to me the ra- 
tional and plain construction of the 46th section, 
and it is confirmed by the 61st, which provides 
that after the party shall have become entitled 
to the benefit of the act, no writ of fi . /<*• 
cle^ii shall issue on any judgment obtained 
against him for any debt or sum of money with 
respect to which he shall hove so become en- 
titled, nor in any action on any new contractor 
security for payment thereof. This view agrees 
with the construction put by the court jOn for- 
mer insolvent acts, not containing a sinaiUr 
clause to that at the end of section 46, expre*- 
ly enabling the insolvent to describe negotiable 
securities without stating the holders’ names- 
And see Bishop t\ Polhill, 1 Mood. & Rob. B6S; 
ante, 759, note (a). 

Pugh r. Hookham, 5 Car. & P* 
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been indorsed, this would be a bar to an action by the indorsee: but that if Of Db- 
the insolvent had been told that the bill was in the hands of the indorsee, the 
insolvent would be still liable, although the jury might think he had forgotten .oivant 
what he had been told, and that his attorney had made inquiries as to who Act. 
held the bill, with a view of putting such holder’s name into the insolvent’s The Insol- 
schedule(/). So where in an action against the acceptor of a bill of ex- *«nt Act, 
change, who pleaded his discharge under the Insolvent Debtors’ Act, the * 57 °*,^ 
defendant having misdescribed the holder in bis schedule, and there being t& 2 Vict. 
some evidence lending to shew that he knew the holder at the time, it was c. no. 
held, that the true question for the jury was, whether he did so know the 
holder^). 

With respect, however, to the notice to be given to the creditors after fil- 
ing the insolvent’s petition and schedule, it is to be observed, that under the 
42d section of 7 Geo. 4, c. 57, (re-enacted in 1 & 2 Viet. c. 110 , s. 71), 
it is for the court to cause such notice to be given, and that the giving of 
such notice is not a condition precedent to the insolvent’s discharge; and, 
therefore, in an action on a bill of exchange, a replication that the plaintiff 
had received no notice of the filing of the defendant’s petition, though he was 
resident in England , and might have been served with such notice, is no an- 
swer to a plea of the defendant’s discharge under this act(/i). 


We have seen that the 60th section of the 7 Geo. 4, c. 57, enables a Effect of 
judge to discharge a person from arrest for a preceding debt, and that the 6 1st Coo- 

section provides, that no fieri facias ovelcgit shall issue in respect of any new lract 
contract or security for payment of a debt from which the insolvent has 
been discharged under the act. And, *thereforc, where the defendant and [ *761 ] 
a third party as his surety signed a promissory note, and the defendant was 
afterwards discharged under the insolvent act, and the payee applied to the 
surety for payment, whereupon the defendant, to prevent the surety being 
sued, joined him in a new note, it was held, in an action by the payee, that 
he could not recover on this note against the defendant, as it was a new con- 
tract for the old debt, though the new consideration of forbearance to the 
surety was added (i). So where an insolvent debtor was remanded for six 
months at the suit ofG., and, during his imprisonment, A., the attorney of 
G., agreed with him that he should be discharged on giving A. a bill of ex- 
change for a part of G.’s debt, and an I. O. U. for A.’s bill of costs in the 
action, which he gave, and was liberated accordingly; it was held that the 
insolvent could not be sued either on the bill of exchange or on the I. O. U. 
for although the remission of the remaining portion of the insolvent’s impris- 
onment might form a new’ consideration, it was, notwithstanding, a new con- 
tract for the old debt within the 61st section; and as to the costs, they con- 
stituted a debt due to the plaintiff’s clients , and, consequently, were equally 
barred by the discharge (k). Bui according to the decisions upon the prior 
act s(/}, and upon this act, a bona fide holder of a note given after the dis- 


(/ ) Lewis r. Mason, 4 Car. & P. 322, (Cli. 
j. 1619). 

(?) Levy r. Dolbelt, I Mood. & M. 202, 
(Chit. j. 1410). 

( h ) Read v. Croft, 6 Scott, 770; 3 Ring N 
C. 68; 7 Dowl. 122, S. C. .Vote, it was not 
averred in the replication that the plaintiff did 
nof know of the defendant's discharge ; and sre 
the 60th section* ante, 768 

ii) Evans v. Williams, I Crotn. k M. 30; 
3 Tyrw. 226, 8. C. 

( k ) Ashley v. Killick, 6 Mee. & W. 609. 

(l) Lactfk r. Winton, 2 Campb. 441 , (Chit. 


j 798); and Simpson p. Pogson, 3 Dowl. & 
IU.567, (Chit j. 1199). 

In Best r. Barber, 3 Dong). 198; S. C. nom. 
Best r Barker, 8 Price, 633, where a debtor 
was discharged under the insolvent act of 1791, 
and afterwards gave a promissory note for a 
debt due before, it was held, that there was a 
good consideration for such note, and that he 
might be sued thereon by the payee. But note, 
this was an application to set aside execution. 
See Philpot r. Aslett, 1 C , M. & R. 85, infra , 
note ( m ) 
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Of Dis- charge in payment of a preceding debt, may recover the amount if hereceiv- 
der an In* 1 " e d li collusion and without notice ; though it is incumbent on such 

•olrcnt " bolder to prove that he gave full value before the note was due, and without 
Act. collusion (m). And a party who seeks to avail *himself of a discharge un- 

[ *762 ] der the insolvent act, as a defence to an action on a bill or note given for an 
antecedent debt, is bound to do so in the first instance; aud if instead of 
pleading his discharge be give a warrant of attorney to secure the payment, 
the court will not set it aside(n). 

Bill or Note If a bill or note be given in consideration of not opposing the insolvent’s 
ration of 6 " discharge, it is illegal and void in the hands of the party who knew of the il- 
notoppoe- legality when be received it(o) . 
ing Insol- 

Yent’s dis- (m) In Northam v. Latoache, 4 Car. & P. is for you to consider, because I think it would 
charge ille- 140 , it was held, that to justify the jnr y in giv- be no answer, unless the plaintiff were shewn 
ing a verdict for the plaintiff in an action in some way or other to be conusant of such feit> 
against an insolvent debtor by the indorsee uation. In order to entitle the plaintiff to reco* 
of a bill of exchange, accepted by 'such debtor ver, yon mast be satisfied that be gave value for 
as a security for a debt due to the indorser, and the bill, and that it was not intended that it 
from which be had been discharged under the should be haoded back in the event of the ic- 
Insolvfent Debtor’s Act, they must be satisfied tk>n*« not succeeding: yon most be satisfied that 
not only that the plaintiff gave value for the he took it bonh fide for his own purposes, with- 
bill, but that he took it bon& fide for his own out being conscious of any defect ia the tran*- 
purposes, without any concert with the i odors- action — as a common discount— as mas would 
er, and without any knowledge of the defect deal with man in the ordinary transaction! of 
in the indorser’s title. It was further held, life. It appears that Hudson being asked, whe- 
lbat the provision in the 76th section of the 7 ther he told Northam who Latouche was, made 
Geo. 4, c. 57, that a certified copy of the pe- this reply, that Mrtham knew that before, 
titkra, schedule, order of adjudication, &c. Taking all the facts of the case together, yob 
4i shall at all times be admitted in all courts will ask yourselves whether this bill was taken 
whatever, as sdflicient evidence of the same,” by the plaintiff (he having paid full value for it) 
does not bike away the right of producing in with a knowledge of the latent defect in the li* 
evidence the original order of adjudication pro- tie, or the contrary, and according as your opin- 
cared from the court. ion is upon that point, you will find your ver- 

Tindal, C. J. (in summing up) said, “ There diet for the plaintiff or the defendant.” Verdict 
are only two questions for your consideration, for the defendant 

first, whether this bill of exchange was given to (n) Phil pot v. Aslett, 2 Dowl. P. C. 669; 4 
satisfy an old debt which had been barred by a Tyrw. 729; 1 C , M. & R. 85, S. C. See Beet 
discharge under the Insolvent Debtors’ Act; r. Barker, 8 Price, 533; iupra, note (k). 
and, secondly, whether, if it were so, it was ( 0 ) Murray r. Reeves, 8 Bar. & Cres. 4 21; 
taken by Northam for a valuable consideration ante, 93, note (p); and Rogers e. Kingston, 10 
bonb fide , and for his own purposes, without Moore, 97; 2 Bing. 441, 8. C. An insolvent 
any concert with Hudson the drawer. As to debtor applied for his discharge under the stat- 
ihe first point the evidence is quite clear. In ute 1 Geo. 4, c. 119, and gave a creditor who 
point of principle, if the statute only bad the ef- threatened to oppose him a promissory note for 
feet of protecting persons who have been dis- the amount of nis debt; and be accordingly 
charged under its provisions from being sued by withdrew his opposition; and the insolvent after 
the individual to whom a new security for an his discharge was arrested on the note, but *et- 
old debt was given, it would but ill provide for tied the action by giving a warrant of attorney 
its intention; for a third person might stand by for the debt and costs, payable by instalments, 
and see the security given, and then take it and The court set aside the warrant of attorney, nnd 
sue upon it. Therefore such a security remains ordered an instalment paid by the insolvent to 
as it were with a mark upon it, unless it is tak- be returned to him, 00 the ground tbit the note 
en by a third person innocently, and in the or- and warrant of attorney were contrary to the 
dinary exercise of the concerns of business, policy of the statute, and operated as a fraud 
The question for you on this part of the case is, on the other creditors. And the same point 
whether Mr. Northam and Mr. Hudson are dis- was decided under the present Insolvent Act, 7 
tinct persons, or acting in concert in this trans- Geo. 4,c. 57; ante , 93. And see Horne. Ion» 
action. With respect to the state of intoxica- 4 Ad. & El. 78; 1 Nev. & Man. 627, S. C.; 
tion in which the defendant is said to have been ante, 73S, note (u). 
when he accepted the bill, I do not think that 
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PART THIRD. 


OF THE CRIMINAL LAW 

RELATING TO BILLS OF EXCHANGE, PROMISSORY 
NOTES, BANK NOTES, AND CHECKS. 


It is proposed in this division to take a concise view of the Criminal law 
respecting Bills, Notes, and Checks. First, as relates to the Forgery of 
Bills, &c.; and Secondly, as relates to obtaining Bills, Ac. by Larceny, 
Embezzlement , and False Pretences. 
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What an Undertaking for payment of 
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Having in Possession 785 f 
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been committed ib. | 

Accessories , $c. how punishable 786 

II. The Indictment 794 
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Statement of the Instrument & 

Introductory Averments 7S9 

How the Instrument should be set forth ib. 
Description of Instrument under 2^3 
Will. 4, e. 123, s. S & 

Criminal Act of Forgery , SfC. how slat- 
ed 791 

False Uttering 792 

Offence not to be stated in the disjunc- 
tive 792 

Statement of Intent to defraud jb. 

Conclusion 794 

Court in which to prosecute 
III. The Evidence *}• 

Production of forged Instrument ib. 

Motice to produce & 

When Production dispensed with 795 

Proof of Forgery **• 

Competency of Party whose name forg- 
ed as a Witness 

Mot absolutely necessary that he should 
be a Witness 
Proof of Uttering 

Evidence of prev ious Uttering admissi- 
ble . 

When subsequent Uttering admissible f- 
Proof of Intent 


I. Of the Enactment* against Forgert. 

The existing statutes relating to the forgery of bank notes, bills of exchange? 
promissory notes, and checks, or orders for payment of money, are the 9 
Geo. 4, c. 32, s. 2, (which enables the party attempted to be defrauded to 
be a witness in support of an indictment for forgery,) and the 1 1 Geo. 4 and 
1 Will. 4, c. 66, which in section 31 repeals , after the 1st July, 1830, tnc 
prior acts 8 & 9 Will. 3, c. 20, s. 36, relating to bank notes; the 2 Geo. 2, 
c. 25, relating to notes and other securities for money (except section 2, re- 
lating to perjury); the 7 Geo. 2,c. 22, relating to acceptances of bills; the 
15 Geo. 2, c. 13, s. 11, relating to bank notes; tlie 13 Geo. 3, c - 79, re- 
lating to bank notes; the 18 Geo. 3, c. 18, relating to acceptances; the 41 
Geo. 3, c. 49, relating to the forgery of bank notes, bank bills, and ban 
post bills; the 31 Geo. 3, c. 57, relating to banker’s notes and bills; the 
43 Geo. 3, c. 139, ss. 1 and 2, relating to foreign bills, notes, and order> 
for payment of money; the 45 Geo. 3, c. 89, relating to the punishment o 
forgery of bank notes, bills, and other securities; the 48 Geo. 3, c. 1? s. ^ 
relating to Exchequer bills; and the 52 Geo. 3, c. 138, relating to banlc 


CHI 

note 
latin; 
perpt 
2Ge< 
22, a i 

Th 

for re 
with c 
first s( 
were I 
act, ai 
shall 1] 
vaiion 
gards 
c.123 
ishmei 
ers of 
getber 
and su 
years, i 
than it 

The 
any per 
knowin: 
debentu 
excheq: 
Compai 
called a 

hi In 
pany of 
°f itch 
of any | 
foment, 
promise 

or any 
or fa i 
to de/r; 
W, a 

. Sect 
liable i 
terin?, 

any f n; 

scriptu 

trill, [ 

Ptorr.ii 
toent c 
an ecc 
^ pa 

i 


Digitized by 




CHAP. I.] 


OF THE FORGERY OF RILLS, &C. 


764 


notes and bills. Before this repealing act, the principal statutes in force re- I. Enact- 
lating to bills of exchange and notes, were the 2 Geo. 2, c. 25, s, 1, (made me, ? u 
perpetual by 9 Geo. 2, *c. 18); the 31 Geo. 2, c 22, s. 78, extending the 
2 Geo. 2, to forgery, with intent to defraud any corporation; the 7 Geo. 2, c. [ *765 ] 
22, and 18 Geo. 3, c. 18, and the consolidating Act, 45 Geo. 3, c. 89, s. 1. 

The above act, 11 Geo. 4 and 1 Will. 4, c. 66, is intituled, u An act 11 Geo. 4. 
for reducing into one act all such forgeries as shall henceforth be punished ‘ 

with death, and for otherwise amending the laws relative to forgery.” The 
first section enacts, that no forgeries or other offences of that nature, which 
were then capital, shall continue so unless expressly made capital by that 
act, and that all forgeries theretofore capital, and not declared so by that act, 
shall be punished only with transportation or less punishment, with a reser- 
vation of offences relating to the coin. This statute, however, so far as re- 
gards the punishment of death , has since been altered by the 2 & 3 Will. 4, 
c. 123, and 7 Will. 4 and 1 Viet. c. 84, the former taking away capital pun- 
ishment in all cases of forgery, except the forgery of wills and certain pow- 
ers of attorney, and substituting transportation for life; and the latter alto- 
gether abolishing capital punishment in such cases, without any exception, 
and substituting transportation for life, or for any term not less than seven 
years, or to be imprisoned for any term not exceeding four years, nor less 
than two years. 

The third section of 11 Geo. 4 and 1 Will. 4, c. 66, enacts, 4C That if 
any person shall forge or alter, or shall offer, utter, dispose of, or put off, gm, eI-^ 
knowing the same to be forged or altered, any exchequer bill or exchequer chequer 
debenture, or any indorsement on or assignment of any exchequer bill or 
exchequer debenture, or any bond under the common seal of the United 
Company of Merchants of England trading to the East Indies, commonly Bond, 
called an East India bond, or any indorsement on or assignment of any whmjhi 0 ’ 
East India bond, or any note or bill of exchange of the Governor and Com - 0 f e*- 
pany of the Bank of England , commonly called a bank note, n bank bill change, 
of exchange , or a bank post bill , or any indorsement on or assignment '“ or . T 
of any bank note, bank bill of exchange, or bank post bill, or any will, tes- Warrantor 
tament, codicil, or testamentary writing, or any bill of exchange , or any Order for 
promissory note for the payment of money, or any indorsement on or assign - 
ment of any bill of exchange or promissory note for the payment of money, ca pi tn | e * v * 
or any acceptance of any bill of exchange, or any undertaking , warrant, or 
order for the payment of money , with intent, in any of the cases aforesaid, 
to defraud any person whatsoever, every such offender shall be guilty of fe- 
lony, and, being convicted thereof, shall suffer death (a) as a felon.” 

Sect. 4 enacts, u That where by any act now in force any person is made 
liable to the punishment of death for forging or altering, or for offering, ut- however* 
tering, disposing of, or putting off, knowing the same to be forged or altered, d©>»fnat- 
any instrument or writing designated in such act by any special name or de- LnwVBill 
scription, and such instrument or writing, however designated, is in law, a of Ex- 
will, testament, codicil, or testamentary writing, or hill of exchange or a change, 
promissory note for the payment of money, or an indorsement on or assign- p 0 %' e l r h ® f 
ment of a bill of exchange or promissory note for the payment of money, or Bllc h i n - 
an acceptance of a bill of exchange, or an undertaking, warrant, or order for *trnment 
the payment of money, within the true intent and meaning of this act, in eve- in " 

der tbit 

(a) Bat see now 2 & 3 Will. 4, c. 123, and 7 Will. 4 and 1 \ ict. c 84, tupra. 
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[* 767 ] 


ry such case the person forging or altering such instrument or writing, or 
♦offering, uttering, disposing of, or putting off such instrument or writing, 
knowing the same to be forged or altered, may be indicted as an offender 
against this act, and punished withdeath(6) accordingly.” 

Sect. 10 enacts, 44 That if any person shall forge or alter, or shall offer, 
utter, dispose of, or put off, knowing the same to be forged or altered, any 
deed, bond, or writing obligatory, or any court-roll or copy of any court- 
roll relating to any copyhold or customary estate, or any acquittance or re- 
ceipt either for money or goods, or any accountable receipt either for money 
or goods, or for any note, 6t7/, or other security for payment of money, 
or any warranty order , or request for the delivery or transfer of goods, or /or 
the delivery of any note , bill, or other security for the payment of money, 
with intent to defraud any person whatsoever, every such offender shall be 
guilty of feloDy, and, being convicted thereof, shall be liable, at the discre- 
tion of the court, to be transported beyond the seas for life, or for any term 
not less than seven years, or to be imprisoned for any term not exceeding 
four years or less than two years.” 

Sect. 12 enacts, u That if any person shall, without lawful excuse, the 
proof whereof shall lie upon the party accused, purchase or receive from any 
other person, or have in his custody or possession , any forged bank note, bank 
bill of exchange; or bank post bill, or blank bank note, blank bank bill of ex- 
change, or blank bank post bill, knowing the same respectively to be forged, 
every such offender shall be guilty of felony, and, being convicted thereof, 
shall be transported beyond the seas for the term of fourteen years.” 

Sect. 13 enacts, “ That if any person shall, without the authority of tbe 
Governor and Company of the Bank of England, to be proved by the party 
accused, make or use, or shall, without lawful excuse, to be proved by the 
party accused, knowingly have in his custody or possession, any frame, mould, 
or instrument for the making of paper with the words 4 Bank of England* 
visible in the substance of the paper or for the making of paper with curved 
or waving bar lines, or with the laying wire lines thereof in a waving or curv- 
ed shape, or with any number, sum, or amount, expressed in a word or words 
in Roman letters, visible in the substance of the paper; or if any person shall, 
without such authority, to be proved as aforesaid, manufacture, use, sell, ex- 
pose to sale, utter, or dispose of, or shall, without lawful excuse, to be prov- 
ed as aforesaid, knowingly have in his custody or possession, any paper what- 
soever with the words 4 Bank of England’ visible in the substance of the pa- 
per, or any paper with curved or waving bar lines, or with the laying wire 
lines thereof in a waving or curved shape, or with any number, sum, or 
amount, expressed in a word or words in Roman letters, appearing visible iu 
the substance of the paper; or if any person, without such authority, to be 
proved as aforesaid, shall, by any ait or contrivance, cause the words 4 Bank 
of England’ to appear visible in the substance of any paper, or cause the 
numerical sum or amount of any bank note, bank bill of exchange, or bank 
post bill, blank bank note, blank bank bill of exchange, or blank bank post 
bill, in a word or words in Roman letters, to appear visible in the substance 
of the paper whereon the same shall be written or printed; every such offen- 
der shall be guilty of felony, and, being *convicted thereof, shall be trans- 
ported beyond tbe seas for the term of fourteen years.” 

(6) Bat see now 2 & 8 Will. 4, c. 123, and 7 Will. 4 and 1 Viet. c. 84, ante, 765. 
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Sect. 14 provides, u Tliat nothing heroin contained shall prevent any per- I. Enact- 
son from issuing any bill of exchange or promissory note having the amount 
thereof expressed in guineas, or in a numerical figure or figures denoting the 
amount thereof in pounds sterling appearing visible in the substance of the p roT j aoM 
paper upon which the same shall be written or printed, nor shall prevent any to Piper 
person from making, using, or selling any paper having waiving or curved fo* 
lines, or any other devices in the nature of water-marks, visible in the sub- 
stance of the paper, not being bar lines or laying wire lines, provided the & c . 
same are not so contrived as to form the grouud-work or texture of the pa- 
per, or to resemble the waiving or curved laying wire lines or bar lines, or 
the water-marks of the paper used by the Governor and Company of the 
Bank of England.” 

Sect. 15 enacts, 44 That if any person shall engrave or in anywise make Engraving 
upon any plate whatever or upon any wood, stone, or other material, any 
promissory note or bill of exchange, or blank promissory note or blank bill an y Ba„k * 
of exchange, or part of a promissory note or bill of exchange, purporting to Note, 
be a bank note, bank bill of exchange, or bank post bill, or blank banknote, 
blank bank bill of exchange, or blank bank post bill, or part of a bank note, Note, 
bank bill of exchange, or bank post bill, without the authority of the Cover- orating or 
nor and Company of the Bank of England, to be proved by the party accus- ^™^ ata 
ed; or if any person shall use such plate, wood, stone, or other material, or &c.,oruu 
any other instrument or device, for the making or printing any bank note, taring or 
bank bill of exchange, or bank post bill, or blank bank note, blank bank bill Pa - 
of exchange, or blank bank post bill, or part of a bank note, bank bill of ex- {^ciTt* 
change, or bank post bill, without such authority, to be proved as aforesaid; Blank 
or if any person shall, without lawful excuse, the proof whereof shall lie on 
the party accused, knowingly have in his custody or possession any such *be 
plate, wood, stone, or other material, or any such instrument or device; or printed, 
if any person shall, without such authority, to be proved as aforesaid, know- 
ingly offer, utter, dispose of, or put off any paper upon which any blank bank TranJpor^ 
note, blank bank bill of exchange, or blank hank post hill, or part of a bank tation for 
note, bank bill of exchange, or bank post bill, shall be made or printed; or p ° ur t aen 
if any person shall, without lawful excuse, to be proved as aforesaid, know- ear *' 
ingly have in his custody or possession any such paper; every such offender 
shall be guilty of felony, and, being convicted thereof, shall be transported 
beyond the seas for the term of fourteen years.” 

Sect. 16 enacts, 44 That if any person shall engrave or in anywise make 
upon any plate whatever, or upon any wood, stone, or other material, any Plate, &c. # 
word, number, figure, character, or ornament, the impression taken from 
which shall resemble, or apparently be intended to resemble, any part of a 
bank note, bank hill of exchange, or bank post bill, without the authority of mentre- 
the Governor and Company of the Bank of England, to be proved by the #emblin « 
party accused; or if any person shall use any such plate, wood, stone, or 
other material, or any other instrument or device, for the making upon any Note, &c. t 
paper or other material the impression of any word, number, figure, character, or ««ngor 
or ornament, which shall resemble, or apparently be intended to resemble, 
aoy part of a bank note, hank hill of exchange, or hank post bill, without &c.,orat* 
such *authority, to be proved as aforesaid; or if any person shall, without ter *ng or 
lawful excuse, the proof whereof shall lie on the party accused, know- 
ingly have in his custody or possession any such plate, wood, stone, which 
or other material, or any such instrument or device; or if any person tbereoboU 
shall, without such authority, to be proved as aforesaid, knowingly, [ *768] 
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offer, utter, dispose of, or put off any paper or other material upon 
which there shall be an impression of any such matter as aforesaid; or 
if any person shall, without lawful excuse, to be proved as aforesaid, know- 
ingly have in his custody or possession any paper or other material upon 
which there shall be an impression of any such matter as aforesaid; every 
such offender shall be guilty of felony, and, being convicted thereof, shall 
be transported beyond the seas for the term of fourteen years.” 

Sect. 17 enacts, u That if any person shall make or use any frame, 
mould, or instrument for the manufacture of paper, with the name or firm of 
any person or persons, body corporate, or company carrying on the business 
of bankers, (other than and except the Bank of England, # ) appearing visible 
in the substance of the paper, without the authority of such person or per- 
sons, body corporate, or company, the proof of which authority shalllie on 
the party accused; or if any person shall, without lawful excuse, the proof 
whereof shall lie on the the party accused, knowingly have in his custody or 
possession any such frame, mould, or instrument; or if any person shall, 
without such authority, to be proved as aforesaid, manufacture, use, sell, ex- 
pose to sale, utter, or dispose of, or shall, without lawful excuse, to be proved 
as aforesaid, knowingly have in his custody or possession, any paper in the 
substance of which the name or firm of any such person or persons, body 
corporate, or company carrying on the business of bankers shall appear visi- 
ble; or if any person shall, without such authority, to be proved as aforesaid, 
cause the name or firm of any such person or persons, body corporate, or 
company carry ing on the business of bankers to appear visible in the substance 
of the paper upon which the same shall be written or printed; every such 
offender shall be guilty of felony, and, being convicted thereof, shall be liable, 
at the discretion of the court, to be transported beyond the seas for any term 
not exceeding fourteen years nor less than seven years, or to be imprisoned 
for any term not exceeding three years, nor less than one year.” 

Sect. 18 enacts, u That if any person shall engrave or in anywise make 
upon any plate whatever, or upon any wood, $tone, or other material, any 
bill of exchange or promissory note for the payment of money, or any 
part of any bill of exchange or promissory note for the payment of mo- 
ney, purporting to be the bill or note, or part of the bill or note, of any 
person or persons, body corporate, or company carrying on the business of 
bankers , (other than and except the Bank of England,) without the authority 
of such person or persons, body corporate, or company, the proof of which 
authority shall lie on the party accused; or if any person shall engrave or 
make upon any plate whatever, or upon any wood, stone, or other material, 
any word or words resembling, or apparently intended to resemble, any sub- 
scription subjoined to any bill of exchange or promissory note for tbe pay- 
ment of money issued by any such person or persons, body corporate, or 
*company carrying on the business of bankers, without such authority, to be 
proved as aforesaid; or if any person shall, without such authority, to be 
proved as aforesaid, use, or shall, without lawful excuse, to be proved by the 
party accused, knowingly have in his custody or possession, any plate, wood, 
stone, or other material upon which any such bill or note, or part thereof, or 
any word or words resembling, or apparently intended to resemble, such sub- 
scription, shall be engraved or made; or if any person shall, without such 
authority, to be proved as aforesaid, knowingly offer, utter, dispose of, or 
put off, or shall, without lawful excuse, to be proved as aforesaid, knowing- 
ly have in his custody or possession any paper upon which any part of such 
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bill or note, or any word or words resembling, or apparently intended to resem- I. Enact- 
ble, any such subscription, shall be made or printed; every such offender n,e ? u 
shall be guilty of felony, and, being convicted thereof, shall be liable, at the j^g Cr y. 
discretion of the court, to be transported beyond the seas for any term not ^ printed ; 
exceeding fourteen years nor less than seven years, or be imprisoned for any Trenspor-’ 

term not exceeding three years nor less than one year.” tatioofor 

* Fourteen 

Yean, 

Sect. 19 enacts, 44 That if any person shall engrave or in anywise make & c .(c). 
upon any plate whatever, or upon any wood, stone, or other material, any Engraving 
bill of exchange, promissory note, undertaking, or order for payment of Pl«tea,&c. 
money, or any part of any hill of exchange, promissory note, undertaking, 
or order for payment of money, in whatever language or languages the same or Note*; 
may be expressed, and whether the same shall or shall not be or be intended to "iog or 
be under seal, purporting to be the bill, note, undertaking, or order, or part of 
the bill, note, undertaking, or order, of any foreign prince or state, or of pjatea; or 
any minister or officer in the service of any foreign prince or state, or of ottering 
any body corporate, or body of the like nature, constituted or recognized 
by any foreign prince or state, or of any person or company of persons a nj part of 
resident in any country, not under the dominion of his majesty, without the such for- 
authority of such foreign prince or state, minister or officer, body corporate 
or body of the like nature, person or company of persons, the proof of which be printed; 
authority shall lie on the party accused; or if any person shall, without such Tranapor- 
authority, to be proved as aforesaid, use, or shall, without lawful excuse, to j^nrteen 
be proved by the party accused, knowingly have in his custody or possession, Years, 
any plate, stone, wood, or other material upon which any such foreign bill, 
note, undertaking, or order, or any part thereof, shall be engraved or made; 
or if any person shall, without such authority, to be proved as aforesaid, 
knowingly ofler, utter, dispose of, or put off, or shall, without lawful excuse, 
to be proved as aforesaid, knowingly have in his custody or possession, any 
paper upon which any part of such foreign bill, note, undertaking, or order, 
shall be made or printed; every such offender shall be guilty of felony, and, 
being convicted thereof, shall be liable, at the discretion of the court, to be 
transported beyond the seas for any term not exceeding fourteen years nor 
Jess than seven years, or to be imprisoned for any term not exceeding three 
years nor less than one year.” 


Sect. 23, after reciting, u That whereas by an act passed in the fifth year 
of the reign of Queen Elizabeth, intituled, 4 An act against forgers of false 
deeds and writings,’ it is, amongst other things, provided, that every person 
convicted of any of the offences first enumerated in that act, shall pay to 
the party grieved his double costs and damages, and shall forfeit to the crown 
the whole issues of his lands and tenements ^during his life, and shall also 
suffer imprisonment during his life: And whereas there are certain acts by 
which persons convicted of certain offences mentioned in those acts, are 
subjected to the same pains and penalties as are imposed by the said act of 
Queen Elizabeth for the offences first enumerated in that act: And whereas 
the said act of Elizabeth is hereinafter repealed, and it is expedient to sub- 
stitute other punishments in lieu of the punishments of that act, so far as the 
same have been adopted by any other act,” enacts, 44 That every person 
who shall, after the commencement of this act, be convicted of any offence 
which is now subjected, by any act or acts, to the same pains and penalties 
as are imposed by the said act of Queen Elizabeth for any of the offences 

(<*) This section applies to bills and notes of British colonies; Reg. c. Hannon, 9 C. & P. 
bankers carrying on business as such in the 11, post, 779, note (y). 
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first enumerated in that act, shall be guilty of felony, and shall, io lieu of 
such pains and penalties, be liable, at the discretion of the court, to be 
transported beyond the seas for any term not exceeding fourteen years nor 
less than seven years, or to be imprisoned for any term not exceeding three 
years nor less than one year.” 

Sect. 24 enacts, u That if any person shall commit any offence against 
this act, or shall commit any offence of forging or altering any matter what- 
soever, or of offering, uttering, disposing of, or putting off any matter what- 
soever, knowing the same to be forged or altered, whether the offence in 
any such case shall be indictable at common law or by virtue of any statute 
or statutes made, or to be made, the offence of every such offender may be 
dealt with, indicted, tried, and punished, and laid and charged to have been 
committed, in any county or place in which he shall be apprehended or be in 
custody, as if his offence had been actually committed in that county or 
place; and every accessory before or after the fact to any such offence, if the 
same be a felony, and every person aiding, abetting, or counselling the com- 
mission of any such offence, if the same be a misdemeanor, may be dealt 
with, indicted, tried, and punished, and his offence laid and charged to have 
been committed in any county or place in which the principal offender may 
be tried.” 

Sect. 25 euacts, u That in the case of every felony punishable under this 
act, every principal in the second degree, and every accessory before the 
fact, shall be punishable w ith death, or otherwise, in the same manner as the 
principal in the first degree is by this act punishable(c), and every accesso- 
ry after the fact to any felony punishable under this act, shall, on conviction 
be liable to be imprisoned for any term not exceeding two years.” 

Sect. 26 enacts, “ That where any person shall be convicted of any of- 
fence punishable under this act, for which imprisonment may be awarded, it 
shall be lawful for the court to sentence the offender to be imprisoned, with 
or without hard labour, in the common gaol or house of correction, and also 
to direct that the offender shall be kept in solitary confinement for the whole 
or any portion or portions of such imprisonment, as to the court in its dis- 
cretion shall seem meet.” 

Sect. 27 enacts, “That where any offence punishable under this act shall 
be committed within the jurisdiction of the admiralty, the same shall be dealt 
with, inquired of, tried, and determined in the same manner as any other of- 
fence committed within that jurisdiction.” 

*Sect. 2S enacts, “ That where the having any matter in the custody or 
possession of any person is in this act expressed to be an offence, if any 
person shall have any such matter in his personal custody or possession, or 
shall knowingly and wilfully have any such matter in any dwelling-house or other 
building, lodging, apartment, field, or other place, open or enclosed, whe- 
ther belonging to or occupied by himself or not, and whether such matter 
shall be so had for his own use or for the use or benefit of another, every 
such person shall be deemed and taken to have such matter in his custody 
or possession within the meaning of this act; and where the committing any 
offence with intent to defraud any person whatsoever is made punishable by 


( C ) But see now 2 & 3 Will. 4, c. 123; 7 Will. 4, & 1 Viet. c. 84; ante, 65 
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this act, in every such case the word 4 person ’ shall throughout this act be I. Enact- 
deemed to include his Majesty or any foreign prince or state, or any body mei } ta 
corporate, or any company or society of persons not incorporated, or any 
person or number of persons whatsoever who may be intended to be de- 
frauded by such offence, whether such body corporate, company, society, 
person, or number of persons shall reside or carry on business in Kngland 
or elsewhere, in any place or country, whether under the dominion of his 
Majesty or not; and it shall be sufficient in any indictment to name one per- 
son only of such company, society, or number of persons, and to allege the 
offence to have been committed with intent to defraud the person so named, 
and another or others, as the case may be.” 


Sect. 29 enacts, 44 That this act shall not extend to any offence commit - Act not to 
ted in Scotland or Ireland.” 

Ireland. 

Sect. 30 enacts, 44 That where the forging or altering any writing or mat- Buttoap- 
ter whatsoever, or the offering, uttering, disposing of, or putting off any w rit- ply to tbe 
in£ or matter whatsoever, knowing the same to be forged cr altered, is in 
this act expressed to be an offence, if any person shall, in that part of the Eo/imiS " 
United Kingdom called England, forge or alter, or offer, utter, dispose of, Document* 
or put off, knowing the same to be forged or altered, any such w riting or 
matter, in whatsoever place or county out of England, whether under the do- or actually 
minion of his Majesty or not, such writing or matter may purport to be made made out 
or may have been made, and in whatever language or languages the same or 
any part thereof may be expressed, every such person, and every person * 
aiding, abetting, or counselling such person, shall be deemed to be an offend- 
er within the meaning of this act, and shall be punishable thereby in the same 
manner as if the writing or matter had purported to be made or had been madt 
tn England; and if any person shall in England forge or alter, or offer, utter, 1110 

dispose of, or put off, knowing the same to be forged or altered, any bill of uuerinL in 
exchange or any promissory note for the payment of money, or any indorse- England 
ment on or assignment of any bill of exchange or promissory note for the 
payment of money, or any acceptance of any bill of exchange, or any under- PromiMory 
taking, warrant, or order for the payment of money, or any deed, bond, or Notes, 
writing obligatory for the payment of money, (whether such deed, bond, or Re- 
writing obligatory shall be made only for the payment of money, or for to tee- 
the payment of money together with some other purpose), in whatever out of 
place or country out of England, whether under the dominion of his Maj- En 8 land ' 
esty or not, the money payable or secured by such bill, note, undertak- 
ing, warrant, order, deed, bond, or writing obligatory may be or may 
purport to be payable, and in whatever language or languages the same 
respectively or any part thereof may be expressed, and whether such bill* 
note, Undertaking, warrant, or order be or be not under seal, every such [*772 3 

E erson, and every person aiding, abetting, or counselling such person, shall 
e deemed to be an offender within the meaning of this act, and shall be 
punishable thereby in the same manner as if the money had been payable or 
had purported to be payable in England .” 


Sect. 31, after repealing several enumerated acts, provides, u That if any Pro***** 
person, who shall, before or upon the said 20th day of July, have committed 
any offence against any of the several acts hereby repealed as aforesaid, shall, 
after the commencement of this act, be convicted of tbe same, and such offence 
shall have been made punishable with death by any of the said several acts, 
but shall not be made punishable with death by this act, in every such case 
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I. Enact- the person convicted of such offence shall not suffer the punishment of death, 
meats but shall, in lieu thereof, be liable, at the discretion of the court, to be irans- 
Forgery. ported beyond tho seas for life or for any term not less than seven years, or 
11 Geo 4 t0 imprisoned, with or without hard labour, for any term not exceeding 
and i Will, four years nor less than two years. ” 


4, c. 66. 

2 & 3 Will. 2 & 3 Will. 4, c. 123, sect. 3, u And in order to prevent justice from 
4,c. 123, being defeated by clerical or verbal inaccuracies, be it enacted, that in all 
Not necea- informations or indictments for forging or in any manner uttering any in- 
■ary to »et strument or writing, it shall not be necessary to set forth any copy or fac- 
or^ac^P^ s * mi ^ e ^ )ereo ^ but shall sufficient to describe the same in such manner 
■imiuTof as wou ^ sustain an indictment for stealing the same; any law or custom to 
forged In- the contrary notwithstanding.” 

-■trument in 

(d). 1Ctme0t ^ W, N be observed, that the offence of forging or knowingly uttering , SfC. 

a forged instrument, is described in the present act by nearly and substan - 
n tidily the same words as in the former acts, and consequently the decisions 
Geo. 4 & l upon those acts will in general be applicable to the present, and it mtgbt 
Will. 4 , c. suffice to refer to the former criminal works on the subject(e). It must, 
'Language however, be kept in view, that the terms of the former acts were, “shall 
•of this Act falsely make , forge, counterfeit , or alter, or shall offer, dispose of or put fl»oj 
in what any false, forged, counterfeited, or altered bill of exchange, or shall utter or 
■am^as publish as true any false, &c.(/),” whereas in the present act the words 
^before, are, “ shall forge or alter, or shall offer, utter, dispose of, or put off, knoff- 
or other- i n g the same to be forged or altered, any,” &c. omitting the words u /aWy 
make” and u counterfeit consequently those words should be omitted in 
an indictment founded on the last act, and the words U put off,” are to be 
used instead of 44 put aicay in describing the uttering any forged instrument. 
The 4th section also of the present act declares, u that if any instrument, 
however designated, is in law a bill of exchange, &c. the person forging or 
uttering such instrument may be indicted under this act.” 


Aitothe The description in the statute 11 Geo. 4 and 1 Will. 4, c. 56, s. 3, of 
^ n8t ^ ment the instrument or act forged is u any note or bill of exchange of the gorer- 
f T *773 ] nor an( * company of the Bank of England, commonly called *a bank note, a 
bank bill of exchange, or a bank post bill, or any indorsement on or assign- 
ment of any bank note, bank bill of exchange, or bank post bill,” or “any 
bill of exchange, or any promissory note, for the payment of money , or any 
indorsement on an assignment of any bill of exchange or promissory note for 
the payment of money,” 44 or any acceptance of any hill of exchange,” “or 
any undertaking, warrant, or order for the payment of money,” with intent, 
&c.; and the 4th section provides, 44 that if any instrument, however desig- 
nated, is in laic a bill of exchange or promissory note for the payment of mon- 
ey, or an indorsement on or assignment of a bill or note, or an acceptance or 
an order for the payment of money, within the true intent and meaning of 
this act, he may be indicted accordingly.” 


Decisions 
upon or ap- 
plicable to 
11 Geo. 4, 
and 1 Will. 
4, c. 66. 


A bill upon the commissioners of the navy for pay w r as held a bill of ex- 


(d) See Rex v. Balls, 7 Car. & P. 426, 427; 
and id. 430, 431, note(b), that this act is con- 
fined to Engliih bills and notes, po$t y 791 , 
note ( e ). 

(e) See Russell’s Crim. Law; Chitty’s Crim. 
I*aw, 2d edit. 1022 to 1080, the whole of which, 


as relates to bills, notes, and checks, is still ap- 
plicable, except as to the punishment. 

if) The words in the 2 Geo. 2, c. 25, «• 1* 
and 7 Geo. 2,c. 22, and 45 Geo. 3, c. 89, were, 
“ shall fahely make and counterfeit” wb*d» 
are omitted in the present. 
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change within 2 Geo. 2, c. 25, although it was not such an instrument as I. Enact- 
the 35 Geo. 3, c. 94, warranted (g); and though uttering a forged note of a 
Scotch corporation, such as the British Linen Company, was held not an Forgerj. 
offence within the meaning of the 2 Geo. 2, c. 25, it has been considered 
that it might be within the 45 Geo. 3, c. S9, s. 8(A). The forging or ut- upon or ap- 
tering in England of bills and notes, in whatever language, payable out of pncable to 
England, and the aiding, abetting, or counselling such crime, is declared as JJd? wul. 
criminal and punishable as if the instrument were payable in England(i). 4 , c . 66. 

Under the former acts it was held (and such decision appears to be ap- 
plicable to the present) that the instrument forged must be seemingly genu- 
ine, and (with the exception of the stamp) have been so framed, as if genu- 
ine, to be valid, and operate against and bind the supposed parties, as a bill, 
note, &c. and that where the false instrument does not carry on the fare of 
it the semblance of a legal instrument, for which it was counterfeited, or where 
it is illegal iii its very frame, the offence will not be a forgery(k); as if the 
forged bill or note be on the fact of it payable on a contingency (l), or out of 
a particular fund(m), or for the performance of any other act than the payment 
of money, as a promissory note engaging ct to take this note as 1/. 10s. on 
demand in part of a 21. note,”(n) or in the alternative for the payment of 
money, or delivering bank notes or bonds (o), or for the payment of Jess than 
51., and not made pursuant to the statute 17 Geo. 3, c. 30, regulating the 
jorm of small bills and notes(p). So the false making or uttering a note 
without any maker’s name subscribed is not forgery (r/). So where a man 
was indicted for forging an instrument, which was in one count treated as a 
bank note and in another as a promissory note, in the following form, “ I 
promise to pay J. W. Esq. or bearer ten pounds, London, March 4, 1776. 

For Self and Company, of my bank in England 10/., entered , John Jones,” 

Lord M&nsfield held that this offence was not forgery ; and it will be observ- 
ed, that here no person appeared to subscribe the note as maker , John Jones’ 
name being *merely stated as the party entering the notc(r). So where [ J 
the prisoner was convicted of a misdemeanor, as for an offence at common 
law for disposing of a forged promissory note as follows, Blackburn Bank, 

I promise to take this as thirty shillings on demand in part of a two-pound 
note, value received, for C. B. and Co., R. C.;” the judges held the con- 
viction wrong, for this instrument could not in any legal sense be denominat- 
ed a promissory note, for it was not for the payment of money, but a pro- 
mise to take that note in payment, and as the consideration was not express- 
ed, it was nudum pactum(s). 

So omissions in a forged bill or note, in other respects legal and sufficient, 
have been fatal to indictments for forgery; as where the prisoner drew a bill 

upon the treasurer of the navy, payable to , or order, and signed it in 

the name of a navy surgeon, it was held, that, to constitute an order for the 
payment of money, there must be a payee , and that a direction to pay — ■ ■ 

(x) Rex v. Chisholm, Ross. & Ry. 297. (m) jfnte, 137. 

(A) Rex v. M’Kay, Russ & Ry 71. (n) Rex r. Burke, Russ. : Ry. 496. 

(t) 11 Geo. 4, & 1 Will. 4, c. 66,*. 30; an- (o) Rex v. Wilcox, 2 Russ. Trim. Law, 466, 
ti, 771; Rex v . Kirkwood, 1 Mood. C. C. 2d edit. (Chit. j. 626) ; Russ. &. Ry. 50, S. C. 

Sll; post, 778, note (r). See the former ( p) Moffat's Case, 1 Leach, 431; 2 Fast’s 
doubts in Rex v. Dick, 1 Leach, 69; Rex r. P. C. 954, (Chit. j. 605); Kex r. Burke, 

M’Kay, Rase. & Ry. 71. Russ. & Ry. 496. 

(A) 2 Roes. Crim. Law, 345, 2d edit. (o) Rex r. Bateman, Easter, 1921; Ross. 

(J) Ante , 134. But evidence of a parol & Rv. 456; Rex r. Jones, Dougl. 390, 4th 
contract contrary to the terms of the bill will edit. (Chit. j. 405). 

not be admissible in a civil case; and temble (r) Rex t\ Jones, Doagl. 390, 4th edit.; 

tbit the same rule would apply to criminal ante, 773, note (q). 

cases; Motely r. Hanford, 10 Bar. & Cret. (s) Rex r. Burke, Russ, fit Ry 496. 

729 , (Chit. j. 1493 ); and ante % 143 , note (•). 

108 
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CHAP. 


or order, was not sufficient, and the instrument invalid, though we have seen 
that for civil purposes any bond fide holder might insert his own name as 
payee(f). -This case appears to proceed on the same ground that forging a 
will of lands, with only two witnesses, is not an offence, because without 
three witnesses it was inoperative as respects land(t*). But it has been held, 
that it is not necessary that the forged instrument should exactly resemble and 
have the appearance of a real one, perfect in all formal respects , provided it 
be substantially correct^). It is sufficient, to subject a prisoner to an in- 
dictment for forgery, that the instrument was calculated to impose on man- 
kind in general, though an individual skilled in that kind of writing would 
probably delect its fallacy. Thus, if it appear tha^ several persons have 
taken forged bank notes as good ones, the offender will be deemed guilty of 
forging them, though a person from the bank should swear that they would 
never have imposed on him, being in several respects out of the usual 
form(y); and it has been holden, that a bank note may be counterfeited, 
though the paper do not contain the usual water-mark (z); for in forgery there 
need not be an exact* resemblance, but it is sufficient if the instrument counter- 
feited be prima facie fitted to pass for the writing which it represents, and 
deceives persons using ordinary observation (a) ; and therefore where a forg- 
ed bank note was in this form — 44 I promise to pay Mr. I. C. or bearer, on 
demand, the sum of fifty,” omitting the word pounds , but in the margin was 
inserted 44 £fifty,” the prisoner being convicted of this forgery, a majority 
of the twelve judges held the conviction right, and that it was a matter to be 
left to the jury, whethfer the instrument purported to be a note for fifty 
pounds , or any other sum (6). And in order to constitute forgery on a’pro- 
missory note, it is not necessary that it should contain the words 44 or order,” 
rendering it negotiable (c); and the forging a bill payable to the prisoner’s 
own order, and uttering it without indorsement and without its appearing to 
have been accepted, is a complete offence(d'); and uttering a forged bill, im- 
porting to be payable to the drawer’s order, with intent to defraud, is a com- 
plete offence, though there be no indorsement upon it purporting to be the 
drawers(e). So an instrument drawn by A. upon B., requiring him to pay 
to the order of C. a certain sum at a. certain time 44 without acceptance” is 
a bill of exchange, and may be so described in an indictment for forgery (/)• 
But it seems if the prisoner write another person’s name across a blank 
stamp, on which, after he is gone, a third person who is in league with him, 
writes a bill of exchange, this is not a forgery of the acceptance of a bill of 
exchange by the prisoner^). 

As to what constituted 44 a warrant or order for payment of money, or 
delivery of goods,” within the meaning of the 7 Geo. 2, c. 22, (and which 
will be still applicable to the 3d and 10th sections of the present act) it has 
been holden, that a draft or check upon a banker is a warrant or order for 
the payment of money within the statute(/*); and even a bill of exchange 

{t) Rex v. Richards, Russ. & Ry. 193, 1036. 

note (6); ante , 156; and Rex r. Randall, (6) Id. Ibid. 

Rasa. & Ry. 195, (Chit. j. 83S). (c) Rex r. Box, Rum, & Ry. 800; 6 Taonl 

(u) Wall’s case, 2 East’s P. C. 953. 325, (Chit. j. 941). 

(x) Collicott’s case, 2 Leach, 1049. ( d ) Rex v. Birkett, Russ. & Ry. 86, (Chit 

(y) Rex v. Hoost, 2 East's P. C. 950. j. S94,) Baylev, j. distentiente. 

( z) Rex u. Elliot, 1 Leach, 175; 2 East’s (e) Rex v. Wicks, Russ. & Ry. 149, Bayley, 

P. C. 951, (Chit, j 501). J, diseentiente. 

(a) Id. Ibid.; Rex t>. Collicott, 2 Leach, (/) Reg. v. Kionear, 2 Mood, & Rob. 117. 

1048; 4 Taunt. 300; Ruts. & Ry. 212, 229, - (g) Reg. v. Cooke, 8 Car. & P. 582. 

S. C.; Rex v. Jones, 2 Leach, 204, (Chit. j. (A) Rex v. Willoughby, 2 East’s P. C. 944. 
405); 3 Chitty’a Crim. Law, 2d edit. 1035, 
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has been so holden(i); so an order to pay u all my prize money due to me I. Enact- 
for my services on board his Majesty’s ship Leander,” without specifying 
any particular sum, was holden to be within the same act(fc). A letter of 
credit, on which the correspondents of the writer of it, having funds in his j) ec i 9I0l|g 
or their possession, apply them to the use of the party in whose favour it is upon or ap- 
given, is a warrant for the payment of money within the meaning of the stat- pficable to 
ute 1 Will. 4, c. 66, s. 3(/). The order must appear to have been signed 
by some person who might command the payment of the money, and to call 4, c. 66. » 

on a person who is compellable to obey it(m). And therefore an order to a Whalt 
tradesman, to let the bearer have certain goods, which it was optional with Warrant 
the tradesman to obey or not, was holden not to be within the act (n). or Order 
But a forged draft on a banker, in a fictitious name, or in the name of a per- 
son who never kept cash with the banker, is a warrant or order within the 
meaning of the act, for it imports upon the face of it to he an order by a per- &c. 
son having authority to make it(o). Though where a party obtains goods 
upon his own draft on a banker with whom he does not keep cash, he can 
only be indicted for obtaining goods by false pretences, or (where several 
have been concerned) for a conspiracy (p). It was formerly considered 
necessary that the order should be addressed to the person having posses- 
sion of the money or good^f^), but recent decisions have established that 
such address is unnecessary (r). 

Before the 11 Geo. 4 and 1 Will. 4, c. 66, it was held, that the docu- 


ment forged must seem or appear to give to the bearer a disposing power 
♦over the property which lie demands; that it must assume to transfer the 
right at least of the custody of the money or goods to the offender, and not 
be a mere request to a third person to deliver the articles, which he might 
refuse if he plensed(j). But the 1 Oth section of that statute expressly uses 
the word “ request ,” and it has been held that a forged paper addressed to 
a tradesman, and purporting to be signed by one of his customers in the 
following form — u Please to let bearer, William Gof, have spillshoul and 
grafting tool for me,” is a forged request for the delivery of goods within 
that act (t). So a forged paper in the following form, — u Mr. T. — Please 
to let the lad have a hat about 95., and I will answer for the money. C. 
B.,” is a forged request for the delivery of goods, and is not the less so be- 


1*776 1 


(i) Rex v. Shepherd, l Leach, 226, (Chit. j. should now be indicted under 7 Si 8 Geo. 4, c. 
605). 21), s. 53. The pretended order of a magistrate 

( k ) Rex c. M'lutoah, 2 Last's P. C. 942; 2 most have the appearance of having beeu legal- 

Leach, 8S3, (('hit. j. 628); post, 777, note(c) ; ly framed; Rex r.Rushworth, Rum. & Ry. 317; 
and see Jones's case, post, 777, note (d). And Rex v. Frond, Russ. & Ry. 389; post, 777. 
see an order for payment of seaman's wages af- (o) Rex r. Lockett, i (.each, 94, (Chit. j. 

ter ship's departure, Rex v. Bauifield, 1 Mood. 500); Rex r. Abmhnm, 2 Last's P. C. 941. 

C. C. 416 (/>) Rex r. Jackson, 3 Campb. 370, (Chit. 

(l) Reg. r. Raake, 8 Cur. & P. 626. Tho j. 8^3). 

elerk to whom this letter was presented in bis (q) Ref t. Clinch, 2 Last's P. C. 988. 

evidence said, When such a paper as this is { r ) Reg. r. Rogers, 9 Car. & P. 41; and 

brought to ns from a correspondent who has mo- cases, post , 776, note (J). 

ney in our bands, we pay the person bringing it ( x) See Mary Mitchell’s case, Fost. 119; 1 

whatever he claims on it, to the extent named Chittv’s Crim. Law, 150, and id. note ( f ), 
in it; if ho does not require the whole we write But the 10th section of 1 1 Geo. 4 & l Will. 4. 
on the letter whatever we pay ; we consider a c. 6rt, uses the word 44 request;” ante, 766. 
document of this sort exactly the same ns a bill Before this statute, counterfeiting a request did 
drawn on us by a correspondent; wo consider it not amount to felony, but was a mere obtaining 
equally obligatory on us to pay it.” money or goods under false pretences; Rex v. 

(m) See Rex v. Clinch, 2 F.ast's P. C. D3S; Williams, 1 Leach, 114; 2 Last’s P. C. 937 

1 Leach, 540, S. C. SC.; Uex e. Dior, 1 Leach, 323; 2 East's p'. 

(n) Rex v. Williams, 1 Loach, 114; Rex c. C. 938, (Chit. j. 565). 

Mitchell, Fost. 119; and see Rex c. Dior, I (1) Reg. r. James, 8 Car 8t P. 202; and see 
Leach, S23, (Chit. j. 565); Hex v. Baker, 1 Reg. t>. Pulbrook, 9 Car. & P. 87. 

Mood. C. C. 251, (Chit. j. 1476). The party 
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cause it may also be a forged undertaking for the payment of money within 
the third section of the act(u). Nor is it necessary that the instrument 
should be addressed to any particular person by name in order to constitute 
a request within that staiute(t>). The instrument, however, must import on 
the face of it to be a request; and if the words have not necessarily that ef- 
fect, but are so understood in trade, there must, when the instrument is set 
out(w), be an innuendo to explain them(ar). And although when an order 
is so drawn as to induce a belief in the person to whom it is uttered that 
it will be complied with, the offence is within the act, though it could no 
deceive the party on whom it was drawn; yet if it seems to leave the com- 
pliance optional, and applies rather to the favour than the justice of the per- 
son to whom it is addressed, it is not within the meaning of the statute, be- 
cause the individual taking ought not to have placed any reliance on its 
credit(y). Thus a note as from an overseer of the poor to a tradesman, de- 
siring him to deliver goods to the prisoner, is not an object of forgery within 
the act(z). So where the prisoner drew a bill, “ Please to pay on demand 
152.,” and signed it with his own name, but it was not addressed to any one, sad 
there w f ere forged upon this instrument, when uttered, the words and signa- 
ture, 4 ‘ Payable at Messrs. Masterman and Co., White Hart Court, William 
M 4 Inerheney;” and it appeared that M 4 Inerheney kept cash at Masterman and 
Co.’s, who were bankers, the judges held this was not an order for payment 
of money, there being no special averments in the indictment that this was 
intended for an order, or that Masterman and Co. were bankers(d). Though 
we have seen, that to utter a foreign order on a banker with whom the per- 
son whose name is used has no cash, as a valid draft, is felony (5). To 
constitute an order it must not merely be imperative in its terms, but it 
must be counterfeited in the name of one who assumes to have the dis- 
posing power over the things to be transferred, and not of a son or servant, 
unless expressly averred to have the control over the property in question(c). 
But it is not necessary that the goods should be specified in the order, 
*so that to forge a paper in the name of a silversmith, for the redeliver}' of 
plate from Goldsmiths’ Hall, in the words u Please to deliver my work to 
the bearer,” is felony (d). Nor is it requisite that the order should be such 
a one as a particular statute requires, for to counterfeit a paper in the name 
of a seaman, for the payment of prize money, by a seaman, which is invalid 
as not being framed according to the directions of 32 Geo. 3, c. 34, s. 2, is 
felony (e). Neither is it necessary that the instrument should be such as is 
commonly termed a warrant or order for the payment of money, but it will 
suffice if that be in reality its effect, so that a bill of exchange may be laid 
in these terms, though to call it by its usual denomination seems more accu- 
rate^). By the 48 Geo. 3, c. 75, a justice of the peace may order the 
treasurer of the county to pay every churchwarden, overseer, headborougb, 
or constable, the expenses hfi has incurred in burying any dead body that has 


(u) Reg. v. White, 9 C. & P.- 282. 

(t ) Rex r. Carney, 1 Mood. C. C. 351; and 
»ee Rex v. Cullen, id. 300; Reg. r. Pulbrook, 
9 Car. & P. 37. 

(w) But otherwise it will be mere matter of 
evidence, Reg. v. Rogers, 9 Car & P. 41; see 
post , 788, 790. 

(x) Rex r. Cullen, 1 Mood. C. C. 300. 

(y) Rex v. Lockett, 1 Leach, 95, in notis , 
(Chit. j. 500). 

{z) Mary Mitchell’s case, Fast. 119. 

(a) Rex v. Rovenscro ft, Russ. & Ry. 161; 
and see Rex v. Richards, id. 193; 2 Chit. Crim. 


Law, 2d edit. 1032. 

(t>) Rex t>. Lockett, 1 Leach, 94, (Chit > 
500); ante, 775, note (o). 

(c) Rex r. Clinch, 1 Leach, 540; 2Ea>t’* 
P. C. 938; and see Baker's case, 1 Mood. C. 
C. 231. 

( d ) Rex v. Jones, 1 Leach, 53, (Chit j. 
405); and see MTetosh’i case, ants, 775, 
note (frj. 

(e) Rex r. Mackintosh, 2 Leach, 8SS, (Ch. 
j. 628). 

(/) Rex ». Sheppard, 2 Leach, 883;! 
East's P. C. 942, 946, S C. 
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been cast on shore; and where a justice’s order was forged, stating that a I. Enact- 
dead body had been cast on shore in the parish of A., that I. S. had 
made oath before the justice that he had laid out 31. 5s. in the burying him, forgery 
and requiring the treasurer to pay him the sum, it was held that this was a 
warrant or'order for the payment of money within the 7 Geo. 2, though the upon or ap- 
order did not state that 1. S. was a churchwarden, &ic.(g ). But forging a pwcableto 
magistrate’s order to pay money will not be felony if the act of parliament ^ 
under which alone the magistrate had power to make it, required it to be 4 , c. 66. 
under hand and seal, and it is under hand only, and if it is addressed to an 
individual on whom the magistrate has no power to make such order by the 
act(A). Nor is it any offence under the statute 1 Will. 4, c. 66, to forge 
an indorsement upon a warrant or order for the payment of money; neither 
if a party write on the back of a bill of exchange u Received for R. A.” 
and sign his own name to it, is lie guilty of forging a receipt within the pro* 
visions of that statute(t). It is clear, however, that the statute is not con- 
fined to orders made in the course of commercial transactions( j). And 
many of the former objections as to the sufficiency of the warrant or order 
for the delivery of goods or money securities , will now' be obviated by the 
11 Geo. 4 and 1 Will. 4, c. 66, s. JO, which introduces the word “ re- 
quest(k ).” With respect also to the warrant or order for the payment of mo- 
ney, it is to be observed, that the 3d section of that act uses the word u tin- 
der taking (l ).” And it has been held that the forging of a paper by which What an 
the supposed writer promises to pay W. B. or order 100/. or such other 
sura not exceeding the same, as he may incur by reason of his becoming piynieneof 
one of the sureties to the sheriff* of Y. for J. R. a sheriff ’s officer, is a Money, 
forging of an undertaking for the payment of money under the statute(m). 


The 11 Geo. 4 and l Will. 4, c. 66, s. 10, makes it felony to forge a whata 
receipt for money or goods; and where a servant employed by her mistress Receipt fot 
to pay tradesman’s bills received from her a bill of a tradesman named Sad- Monc J r * 
ler, together with the money to pay that and other bills, and she brought the 
bill again to her mistress with the words 44 paid # Sadler” on it, the word [ *778 J 
Sadler beiug written with a small s, and there being no initial of the Chris- 
tian name of the tradesman; and the mistress stated that she believed the 
words to be a receipt, and that no application was made for the money af- 
terwards: it was held, that the words 44 paid Sadler” imported a receipt or 
acquittance for the money, and were not merely a memorandum by the ser- 
vant of her having paid the bill (n) . So, although there be no such person 
as that whose receipt it purports to be(o). And if a high constable issue his 
precept for the payment of a county rale amounting to 31. 5s. 9c/., and hav- 
ing received the money write a receipt at the bottom of the paper 44 Receiv- 
ed the above rate, J. I\,” and after that the sum 31. os. 9 d. in the precept 
be fraudulently altered to 3/. 15s. 9 d., this is a forgery of a receipt within 
the statute, and may be laid with intent to defraud any rated inhabitant (by 
name) of the parish on which the rate is imposed 14 and others;” and the 
indictment need not set out the receipt, but may describe it under the stat- 


(g) Rex v. Froud, Rom. & Ry. 389; 1 
Brod. & B. 300; 3 Moore, 645, S. C. 

(h) Rex v. Roshworth, Rum. & Ry. 317; 1 
Stark. C. N P. 396, S. C.; and Me Donelly’f 
ca§e, 1 Mood. C. C. 438. 

(») Rex r. Aracott, 6 Car. & P. 408. 

(j) Rex v. Mackintosh, 2 Leach, 883; 2 
EaaPf P. C. 942, 946, (Chit. j. 628). 

(k) Sm ante , 766. 


(/) Jnte , 765. 

(m) Reg. v. Reed, 8 Car. & P. 623. 8ee 
Reg. v. YVhite, 9 C. & P. 282; ante, 776, 
note («); that a party may be indicted for 
forging a request, although the instrument be 
alto an undertaking for the payment of tnooey. 

(n) Reg. v. Houseman, 8 Car. & P. ISO. 

(o) Rex r. Marlin, 1 Mood. C. C. 483. 1 


I 


Digitized by LaOOQle 



778 


OF THE FORGERY OF BILLS, &C. 


[part III. 


CHAP. I. 


I. Enact- 
ment* 
against 
Forgery. 
Decisions 


ute 2 & 3 Will. 4, c. 123, s. 3, receipts being; within the provisions of that 
statute, as well as instruments which are the subject of larceny; and the words 
44 Received the above rate” sufficiently import a receipt without an innuen- 
do to explain thein(p). 


upon or ap- 

11*060 *4 l ^ e P r ’ or acts a PP eare d on ly t0 extend to inland bills of exchange, 

ondiWill. l h e 43 Geo. 3, c. 139, made the counterfeiting or uttering any foreign bill, 
4 , c. 66. promissory note, or order for payment of money, a single felony, and pun- 
Foreign ished it with transportation for fourteen years, sect. 1; and by the same act, 
Securities, engraving, or by any device making plates for the fabrication of any of the 
Bills, &c. a bove in: truments, for the first offence is made a misdemeanor, punishable 
with imprisonment for any time not exceeding six months, fine, or whipping; 
and for the second offence transportation for fourteen years, was directed, 
sect. 2. The forgery of a Prussian treasury note for one dollar was held to 
be within this act (</). The 11 Geo. 4 and 1 Will. 4, c. 66, s. 30, now 
provides for forgeries and uttering in England of any instrument to represent 
foreign securities, and subjects the offender to the same punishment as if the 
money had been payable or had purported to be payable in England (r). 


I 


When the We have seen that when it is doubtful whether the instrument be a bill of 
In * tr ^ ent exchange or a promissory note, it may in a civil action he declared upon as 
treated as either (s). But that where the forged instrument was in these words, 44 New- 
n Bill or port, Nov. 20, a. d. 1821, Two months after date, pay Mr. B. Hodday, 

Note. or or d er7 28 1. 15 s. value received, John Jones, Jit Messrs. Spooner and 

Co. bankers, London,” five out of seven of the judges held, that a convic- 
tion of forging a promissory note could not be supported, and a pardon was 
recommended(f). 

When the forged instrument is in any respect out of the usual form, it may 
be necessary to examine the authorities respecting the general requisites and 
forms of bills, note£, and checks (u), and of indorsements^) and accept- 
ances (to), which we have already very fully considered. 


Forged With respect to the 18th section of 11 Geo. 4 and 1 Will. 4,c. 66, *re- 
Engrav- lating to engraving on any plate of any bill or promissory note of any bank- 
in S 9 - ers, it may be proper to observe, that it was held, under the prior act 41 
[ # 779 ] (j eo# 3^ c . 57^ that where a company carries on the business of bankers, 
although incorporated for a totally different purpose, that it was no offence 
under that act to have a plate for making bills of exchange in the name of 
such corporate company, unless it were averred and proved that it was with 
reference to the banking concern(x). It has been held, however, that the 
18th section of the statute 11 Geo. 4 and 1 Will. 4, c. 66, is not confined 
to bankers in England , but applies to plates of promissory notes of persons 
carrying on the business of bankers in the British Colonies, &c. as in the 
province of Upper Canada(y), 


( p ) Reg v Vaughan, 8 Car. & P. 276. So 
the word “ settled with a name in full added, 
sufficiently denotes an acquaintance within the 
statute without further explanation; Rex v. 
Martin, 1 Mood. C. C. 483; post , 791, n. (d). 

( q ) Rex t\ Goldstein, Brod. & B. 20! ; Russ. 
& Ry. 473; 7 Moore, 1, (Chit. j. 1139). 

(r) Ante , 771. Uttering in England a forg- 
ed note payable in Ireland only, was within 
tho forgery acts prior to this statute; Rex v. 


Kirkwood, 1 Mood. C. C 311. 

(0 Ante , 131, 132. 

( t ) Rex v. Hunter, Russ & Ryan, 511; 
ante , 131, note (/). 

(«) See ante , 126 to 194, and 511 to 532 
( v ) Ante , 224 to 237. 

(tc) Ante , 287 to 303. 

(x) Rex v. Cntipodi, Russ. & Rr. 65. 

( y ) Reg. r. Hannon, 9 Car & P 11. 
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In cases where a party has obtained goods, money, or bills of exchange for i. Enact- 
promissory notes, upon producing and delivering a forged instrument, which 
is so defective as to protect him from a prosecution for forgery, the party J^gery. 
defrauded may nevertheless indict him under the statute 7 & S Geo. 4, c. j^^na 
29, for obtaining the goods, money, or bills, by false pretences (x), or for upon ora p_ 

conspiracy, if several persons were concerned. plicabieto 

II Geo. 4 

The total absence(a) of or defect(6) in the proper stamp which ought to 
have been impressed on a bill or note, affords no defence to an indictment JJow |0 
for forging or uttering a bill, note, or check c); for the enactments only in- proceed if 
tended that the instrument, when not properly stamped, shall not be receiv- Indictment 
ed in evidence or he available for any civil purpose, and were not intended ^ guJtTiZ 
to impede the criminal administration of justice(d). So the uttering a bill a b| e . 
or note that has once been paid, and which has been re-issued without hav- Defect in 
ing a new stamp thereon, though such stamp ought to have been impressed, Stamp, 
is as much an offence as if the bill had never been paid, or as if it had had 
the additional stamp(e). 


The 11 Geo. 4 and 1 Will. 4, c. 66, describes several distinct offences, What a 
viz. the “forging or altering ,” or the u offering, uttering, disposing of, or Forging or 
putting off , knotting the same to be forged or altered .” The forging or al- within” Act. 
tering, with an intent to defraud, is of itself an offence, although the forged 
instrument has never been uttered (/). 

With respect to what is a forging or altering within the meaning of this 
and the former acts, the term forgery has been defined to be making a 
false instrument with intent to deceive(g). It may be committed either by 
entirely false making, or by altering or adding to what has a genuine signa- 
ture, or by subscribing or writing a false signature(A), or by misapplying a gen- 
uine signature, as by writing over it a bill or note for which it never was in- 
tended, so as to give it the appearance of the signature to such bill or note* and 
which is clearly a forgery (t), # and the misapplying a genuine signature so as 
to give it the appearance of a true acceptance or indorsement of the instrti- [ *780 ] 
ment, as filled up, is also a forgery of the sanie^*). So if a person having 
the blank acceptance of another be authorised to write on it a bill of ex- 
change for a certain limited amount, and he write on it a bill of exchange for 
a larger amount, with intent to defraud either the acceptor or any other per- 
son, this is forgery (t). The ordinary instances of forgery are the signing, 
without authority, the name of another person as drawer, acceptor, or indor- 
ser of a bill, or maker or indorser of a promissory note, or as the drawer of 
a check on his banker. And if A. put the name of B. on a bill of exchange 


(2) See po$l % SOS. 

(a) Rex v. Reculist, 2 Leach, 70S; Rex r. 
Hall, 3 Stork. Rep. 67. 

(b) Rex v. Reculist, 2 Leach, 703, (Chit. j. 
553) ; Teague’s case, 2 East’s P. C. 979, (Chit, 
j- 665); Hnwkes wood’s case, 2 East’s P. C. 
955; 1 T. R. 450, (Chit. j. 423, 504); Merton’s 
case, id.; Lee’s case, I Leach, 258; 1 Chitty’a 
Crim. Law, 2d edit. 556 to 627; 3 id. 1036 to 
1038. In Whitwell r. Dunsdale, Peake’s R. 
167, Lord Kenyon objected to this law, even in 
the case of forgery. But see Rex r. Gillson, 1 
Taunt. 97; Rex v. Castle Morton, 8 Bar. & 
Aid. 589; and Chitty’s Stamp Law, 55. 

(c) Id. ibid. 

(d) Cross ley v. Arkwright, 2 T. R. 609. 

(«) Rex v. Teague, eupra, note (5). 


(/) Rex r. Elliot, 1 Leach, 173, (Chit. j. 
501 ) ; and Rex v Crocker, 2 Leach, 987, (Ch. 
j* 721). 

(O Per Buller, J. in Coogan’s case, Old 
Bailey, 1787, l Leach, 449; 2 Eaat’a P. C. 
948, S. C. 

(h) Bayl. 5th edit. 545. 

(») Rex v . Hales, 17 State Trials, 161, 
(Ch. j. 500); Bayl. 5th edit. 546, note 10. 

(j) Rex r. Hales,' 1 7 State Trials, 209, 229; 
Bayl. 5th edit. 546, note 11, (Chit j. 500). 
The genuine signature in each of these cases 
was intended for a frank. 

(A ) Rex v. Hart, 7 Car. & P. 652. But aeo 
a a to larceny , Rex v . Hart, 6 Car. & P. 106; 
poet, 802, note(y). 
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as acceptor, without B.’s authority, expecting to be able to meet it when due 
or expecting that B. will overlook it, this is forgery: but if A. either had au- 
thority from B., or from the course of their dealings bona fide considered 
that he had such authority, it is not forgery (/). And the fact that on three 
or four previous occasions when he had drawn bills in that way, the party | 
whose name was used had paid even without remark or remonstrance, would 1 

afford fair ground for the belief that he had such authority(m). If a man I 

assume to be another person of the same name, and in such assumed char- , 
acter indorse a bill, note, or check intended to be payable to such other per- 
son, it is forgery, and the circumstance of the prisoner’s being of the same . 
name is immaterial(n) ; and a signature will be false, and amount to forgery, 
though in a man’s own name, if he attach to it or adopt a description or ad- | 
dition of any other real person of the same name(o). But the drawer of a 
bill of exchange who signs only his Christian names, as if he subscribe him- 
self 4 c Thomas Wilson,” when his real name is 44 Thomas Wilson Richard- 
son,” is not to be deemed to have committed a forgery, unless it be proved 
that the omission of bis surname was for purposes of fraud(/>). And where 
a person falsely represents himself to be the indorser of a bill, and xcriles no- 
thing falsely himself , his offence is not forgery, if there be such a person 
who really indorsed the bill, and the offence, at most, will then be obtaining 
money or goods by a false pretence (qr). So as to any other genuine signa- 

ture upon a bill or note, though it may be intended to be passed as for the 
signature of another person , and be passed and taken accordingly, yet if there 
benqthing upon the bill or note to apply it to that person, it is not a for- 
gery(r). 

It is not requisite that the whole instrument-should be fictitious. Making 
a fraudulent insertion, alteration, or erasure, in any material part of a true 
document, by which another may be defrauded, the fraudulent application 
of a false signature to a true instrument, or a real signature to a false one, 
and the alteration of the dale of a bill of exchange after acceptance, by 
which its payment may be accelerated *or postponed, are forgeries. So 
a fraudulent alteration even of a letter in any material part of a true in- 
strument, whereby a new operation is given to it, will amount to forgery; 
and this though it be afterwards executed by another person ignorant of the 
deceit(<). Altering a bill from a lower to a higher sum is forging it, and it 
was held, that a person might be indicted on the 7 Geo. 2, c. 22, for forg- 
ing such an instrument, though the statute has the word alter as well as 
forge; and in the same case it was held no ground of defence that before the 
alteration it has been paid by the drawer and re-issued(u). And where an 
indictment stated that a bill was drawn for 8/., and that persons unknown fe- 
loniously did alter it, by falsely forging and adding a cipher to the 8/. and a 
y to the eight , and that the prisoner had in his possession the said false, forg- 


(/) Rex v. Forbes* 7 Car. & P. 224; Reg. *. 
Parish* 8 Car. & P. 94 ; Reg. r. Beard* id. 143. 

(m) Reg. v. Beard* 8 Car. & P. 143. 

(n) Mead v. Young* 4 T. R. 28, (Chit. j. 
467) ; ante , 198, note (e) ; and see Rex v. Parkes 
and Brown* 2 Leach* 775; 2 East’s P. C. 963; 
2 Russ. Crim. Law, 321, 2d edit. (Chit. j. 571) ; 
post , 783, note (a). 

(o) Rex r. Parkes and Brown, 2 Leach, 775; 
and see Reg. r. Rogers, 8 Car. & P. 629; post, 
798, note(x). 

( p ) Schultz v. Astley, 2 Bing. N. C. 544; 2 
Scott, 815; 7 Car. & P. 99; 1 Hodges, 525, S. 


C. ; and see an/e, 157* 158. 

(< 7 ) Hevey’s case, 1 Leach, 229; 2 Eut’»P- 
C. 656, 856; 2 Russ. Crim. Law, $ 24 , 2d edit. 
(Chit. j. 418, 503). 

(r) Bayl. 6th edit. 550* 551. 

(*) 1 Hale* 683 to 686; Master r. Miller, 4 
T, R. 320, (Chit. j. 482, 490); Rex>. Atkin- 
son* 7 Car. & P. 669; infra , note (*). 

(t) 2 East’s P. C. 855 ; 2 Ross. Crim. U*, 
318* 2d edit. 

(w) Teague’s case, Russ. & Ry. $3; 2 East* 1 
P. C 979, (Chit. j. 665); Rex ». 

& Ry. 101, (Chit, j. 726). 
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ed, altered, and counterfeited bill, and that he feloniously did utter as a true 
bill the said false, forged, altered, and counterfeited bill, with intent, &c.; 
and it was moved in arrest of judgment, on the ground that the forgery was 
stated to be by persons unknown, and the statement should have been that 
they feloniously forged , not that they feloniously altered (the statute 2 Geo. 

2, making it capital to forge, but saying nothing as to altering), it was an- 
swered, that altering was forgery, and the judges were unanimous that the 
conviction was right (ar). So, altering a banker’s one pound note, by sub- 
stituting the word 44 ten” for the word “one(y),” or altering a bill of ex- 
change from a bill at 44 three” months to a bill at 44 twelve” months(z), is a 
forgery. And where a note was originally made payable at a country bank- 
er’s or at their banker’s in London, the substituting a new place for one of 
the places named, by introducing a piece of paper over the names of the 
London bankers, containing the names of another banking-house in London, 
if with intent to defraud, is forgery (a). So a person who makes a copy of 
a receipt, interpolating the words 44 in full of all demands,” and produces 
such false copy upon a suggestion of the loss of the original, is guilty of for- 
zery(b). And where the prisoner procured a deed to be forged from J. 

M. and his son, conveying an estate for life to Mary K., and after the death 
of one of the supposed grantors he procured the false deed to be altered, by 
enlarging the grantee’s estate to a fee, he was convicted of forging and utter- 
ing it in the state in which it was so altered, and it was held he was rightly 
so convicted, for it was no less a forgery after than before such alteration(c). 

So, expunging or discharging an indorsement on or even in the face of a 

bank note, with a liquor unknown, has been holden to be an erasure or rax- 

ing an indorsement within 8 & 9 Will. # 3, s. 20(d). So discharging a spe- [ *782 ] 

cial indorsement to A. B. and inserting instead another genera) indorsement, 

is an uttering and forging an indorsement^). We have already seen what 

is a material alteration in a bill, or note, or acccptance(/). 


We have seen that in some cases the signature of a fictitious name will Assnrning 
amount to a forgery (g). The signature of a fictitious name or firm(h) will 
constitute a forgery if done with a view to fraud (t); as w here the prisoner tious 
Lockett was convicted of uttering a forged order for the payment of money, Aome. 
signed 44 Rt. Venest,” there being no such person as Rt. Venest; it was 
held that this was a forgery of an order within the statute(fc). So where 
Taft indorsed a lost bill in the name of 44 John Williams,” he w as held right- 


(*) Rex 9. Eli worth, E. T. 1731; 2 East’s 
P. C. 986; Bayl. 6th edit. 647, n. 12, (Chit. j. 
406). 

(y) Rex v. Poet, Rust fit Ry. 101, (Chit j. 
726); and tee EJs worth’s cam, 2 East's P. C. 
036, (Chit. j. 406). 

(z) R«x v. Atkinson, 7 Car. & P. 669. A. 
being in want of 1000/, applied to B. who drew 
a bill for that amount, which A. accepted, pay- 
able at three months after date. In a few days 
B. came to A. and said that be could not get 
the 1000/. bill discounted, as it was too large, 
and proposed that two bills for 600 1. each 
should be substituted. One for 600/. was drawn 
by B. and accepted by A. B. upon this pre- 
tended to destroy the 1000/. in A ’s presence, 
but did not in fact destroy it; on the contrary, 
he altered it from a bill at three months to a bill 
at twelve months: it was held, that this was a 
fo rger y in B. with intend to defraud A. 

(e) Rex r. Treble, Runs. & Ry. 164; 2 

109 


’ftbnt 828; 2 Leach, 1040, (Chit j. 791); 
ante, 183, note (t), 161. 

(A) Upfold r. Leit, 6 Esp. Rep. 100. 

(c) Kinder's case, 2 East's P. C. 866; Bayl. 
6th edit. 684, note 14. 

( d ) Rex r. Bigg, 3 P. VV. 419, (Chit. j. 
236). 

(«) Rex v. Birkett, Russ. & R?. 251, (Chit 
j. 894); Bavl. 6th edit. 548,note*18, 

(/) Ante , LSI to 185, 816. 

( g ) Ante, 157, 169, oote(e). 

(A) Reg. v . Rogers, 8 C. & P. 629 ; po rt, 
783, note (x). 

(t) Bayl. 5th edit 551, note 19; Rex r. 
Marshall, a. t>. 1804; Ross. & Ry. 76, (Chit 
j. 706); Rex r. White, a. d. 1806; Rex r. 
Dunn, A. d. 1765; Rex r. Roll, a. d. 1777; 
Rex v. Peacock, a d. 1814; Rues. & Ry. 278. 

(£) Lockett's csm. 1 Leech, 94; East's P. 
C. 940, (Chit j. 500). 
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fully convicted of forging such indorsement; for although it was proved that 
the fictitious signature was not necessary for his obtaining the money, and 
his intent in writing a false name was probably only to conceal the hands 
through which the bill had passed, yet it was a fraud as well on theownerof 
the bill as on the person who discounted it, as the one lost the chance of 
tracing his property, and the other lost the benefit of a real indorser, if by 
accident the prior indorser should have failed (/). So where Francis was 
convicted of forging an order for the payment of money, signed “ Jas. Cooke, 
jun.,” and it appeared that on the 15th May he had taken lodgings under the 
name of Cooke, and on the 9th September following he wrote the forged 
draft, the judges held the conviction correct; for if the name was assumed 1 
for the purpose of fraud and of avoiding detection, it was as much a forgery 
as if the name assumed were that of any other person of known credit, 
though the casexcould have been different if the party had habitually used and 
become known by another name than his own(m). Where proof has been 
given of the prisoner’s real name, it is incumbent on him to shew that he had 
before assumed the false name on other occasions, and for other excusable 
purposes(n). Making a mark, and suffering the assumed name to be written 
against the mark, is forging the name(o); and it makes no difference though 
it be proved that the bill or note would have been equally taken had the par- 
ty used his own name(p). On an indictment for forging a check purport- 
ing to be drawn by G. A. upon Messrs. I. L. and Co., proof thatno person , 

named G. A. kept an account with or had any right to draw on I. L. and 1 
Co., is prima facie evidence that G. A. is a fictitious person^). 

The adopting a false description or addition, where a false name *was not 
' assumed, and where there was no person answering the description of the | 

addition, has been holden by a majority of the judges not to the forgery(r). i 

So where the name of a firm of no credit had been before used by persons 
in the same street, where another firm of high credit resided, it was heltfno 
forgery to pass a bill accepted in the name of such first-mentioned firm, 
j though the prisoner represented it was the acceptance of the latter firm, and 
obtained credit accordingly (s) ; and we have seen, that the assuming even a 

(Z) Taft’s case, l Leach, 172; East’s P. C. C. 405, the bill was addressed to T. B.,bsi» 

959, (Chit j. 501); ante, 158, note (c). manufacturer, Romford, Essex, and the priaoner 

(m) Francis’s case, 2 Ross. Criin. Law, 336, uttered this bill with an acceptance thereon oiad* 

2d edit.; Ross. & Ry. 209, (Chit, j 847); and by T. B., who did not line at Romford, and wa* 
see Shepherd’s case, l Leach, 226; 2 East’s not a baize manufacturer; held, that the ai'opt- 
P. C. 967, (Chit. j. &Q5); Whiley’s case, Russ, ing a false description and addition, where a fol*® 

& Ry. 90, (Chit. j. 717); Rex v. Aides, 2 name was not assumed, and where there w»* 
East’s P. C. 968, (Chit. j. 604, 605); Rex r. no person answering the description of the ad* 
Bonder, Russ. &. Ry. 260. dition, was not a forgery. 

(n) Peacock’s case, Russ. & Ry. 283; Bayl. (a) Rex t>. Watts, Ross. & Ry. C. C. 4S6; 

5th edit. 552, in notes. and 3 Brod. & B. 197, (Chit, j 1127). * n 

(o) Rex r. Dunn, 1 Leach, 57; 2 East’s P. this case a bill was addressed to Williama and 

C. 962, (Chit. j. 876); Bayl. 5th edit 551, Co. bankers, Birchin I«ane, London, and there 
note 19. might at that time have been n 3 on the lower 

(p) Rex v. Marshall, Rex v. Whiley, and left hand corner of the bill. The prisoner wtf 
Rex v. Francis, supra , note (6); and Rex v. asked at the time whether the acceptor! were 
Shepherd, a. d. 1781; Bayl. oth edit. 653, note Williams, Bnrgess, and Co., and his answer* 

21 , (Chit. j. 505). imported that they were Williams, Burgesa.and 

(<7) Rex v. Buckler, 5 Car. & P. 118, (Chit, Co., living at 20, Birchin Lane, and it was not 

j, 1553); and see Rex v. Brannan, 6 Car. & their acceptance, and there were no known bank- 

P. 326; post, 797, note (r). ers in London nsing the style of William* aad 

(r) Rex v. Webb, Russ. & Ry. C. C. 405; Co. but them; but at No. oj Birchin Lane, the 
S Brod. & B. 229, (Chit. j. 1069); and Rex name of “ Williams and Co.” was on the door, 
i>. Bayl. 5th edit. 649, note 16. But and some bills addressed to Messrs. William* and 

see Reg. r. Rogers, 8 Car. & P. 629; infra , Co. bankers, Swansea, had been accepted^*!* 
note (x). In Rex v. Webb, Russ. & Ry. C. able at No. 3. and had been paid there. Tbaw 
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ficiiiious name must in that particular instance be for the purpose of fraud, I. Enact- 
or in the course of a general system of fraud; and that the assuming and rne, ! ti 
using a fictitious name, though for the purpose of concealment , would not Forgery, 
amount to forgery, if it were not for that very fraud or system of fraud j )ecigionB 
of which the forgery constituted a part(l). But this must be understood upon or ap- 
with some qualification; for where the prisoner, whose real name was P'icable to 
Thomas Brown, but he was not nor had been in the army or navy, signed 
a promissory note u Thomas Brown,” and uttered the noteas a note of 4, c. 66. 
Captain Brown, a fictitious person, the judges held the conviction of forge- 
ry right, and that the circumstance of the forged name being the same as his 
own made no difrerence(u). And in a late case it was held to be forgery if 
a party in accepting a bill of exchange add to his own name the words “and 
Co.,” so as to represent a fictitious or non-existing firm; for if an acceptance 
represent a fictitious firm, it is the same as if it represent a fictitious per- 
son^). 


What an Uttering — The statute requires that the instrument should be ei- What* fa- 
ther forged or uttered, or “ offered , uttered , disposed off or put off \ knowing 
the same to be forged or altered.” Upon the former acts it was decided that ' 

the instrument forged should be parted with , or tendered or offered, or used in 
some way to get money or credit upon it(y). Delivering a box, containing, 
among other things, forged stamps, to the party’s own servant, to be for- 
warded by a carrier to a customer in the country, is an uttering(z). But 
merely shewing a man an instrument, the uttering of which would be crimi- 
nal, though with an intent of raising a false idea in him of the party’s sub- 
stance, is not an uttering *or publishing within 13 Geo. 3, c. 79; nor will [ # 784 ] 
the leaving it afterwards, sealed up, with the person to whom it was shewn, 
under cover, that he may take charge of it, as being too valuable to be car- 
ried about, be an uttering or publishing; (a) . tio if an engraving of a forged 
note be given to a party as a pattern or specimen of skill, the party giving it 
not intending that the particular note should be put in circulation, this is not 
an uttering within the 1 1 Geo. 4 and 1 Will. 4, c. 66(b ) . And it has been 
held not to be sufficient to make a person a principal in uttering a forged 
note, that he came with the utterer to the town where it was uttered, went 
out with him from the inn at which they had put up a little before he uttered 
it, joined him again in the-street a short time alter the uttering, and at some 
little distance from the place of uttering, and ran away when the utterer was 
apprehended(c) . If, however, a person presents a bill of exchange for pay- 
ment, witli a forged indorsement upon it ol a receipt by the payee, and the 
clerk to whom he presents it objects to a variance between the spelling of 
the payee’s name in the bill and the indorsement, upon whichjhe person al- 
ters the indorsement into a receipt by himsell (or the drawer, it seems that 
the act of presenting the bill to the clerk, previous to his objection, is suffi- 


was no evidence who lived at No. 3; but anoth- 
er bill of the same tenor at that in question, 
drawn by the prisoner, hod been accepted there: 
held, that on these facts the prisoner was im- 
properly convicted of uttering u forged accept- 
ance, knowing it to be forged; nndsce further, 
3 Chit. Crim. Law, 2d edit. 1036. 

( t ) Rex v Taft, Leach, C. C. 172, (Chit. j. 
501); ante, 7S2, note (/); The King r. Burton 
on Trent, 3 M. & Sol. 628 ; and Rex r. 
Barton, Rata. & Ry. C. C. 260; ante, 158, 
note(c); and see Schultz v. Aitley, 2 Bing. 
N. C. 544; ante, ISO, not# ( />). 


(u) Rex r. Parkes and Brown, J 2 (Leach, 
775; 2 List’s I*. C. 963; 2 Rum C. L. 2d 
edit. 321, S. C. ; und sec Mead v. Young, 4 
T. R. 28; ante , 198, note (e). 

(x) Reg v. Rogers, 8 Car. & P. 629. 

(v/) Shukard’s case, Russ. & Ry. C. C. 202. 
< s ) Rex p. Collicott, Russ. & Ry. C. C. 212; 
4 Taunt. 300; 2 Leach, 1048, 8. C. 

(а) Shukard’s cate, Rost. & Ry. C. C. 
200 . 

(б) Rex r. Harris, 7 Car. & P. 428. 

(c) Rex r. Davit and Hall, Ruat. & Ry. C. 
C. 113. 
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I. Enact- cient to constitute the offence of uttering the forged indorseraent(d). And 
menu the offence of disposing and putting away forged bank notes, under 45 Geo. 
Forgery. 3, c * 89, was holden complete, though the person to whom they were dis- 
Decisions P osec * °f was an a g ent for the bank to detect utterers, and applied to the 
uponorap- prisoner to purchase forged notes, and bad them delivered to him as forged 
plicable to notes for the purpose of disposing of them; for if the prisoners put them off 
with intent to defraud, the intent was the essence of the crime, although 
4, c. 66. h orn circumstances which the prisoner was not aware of, the prosecutor 
Wha fe- cou ^ not ^ ,ave k een defrauded by this act(e). And under the 15 Geo. 2, c. 
loaioos*C72> ^ 3, s. 1 1 , it was held, that if a person knowingly delivered a forged instrument 
Uring&c. to another, who knowingly uttered it accordingly, the person who delivered 
such instrument to be put off might be convicted of having disposed of and 
put away the same(/). 

It has been suggested, that to constitute an uttering, it probably would not 
be deemed necessary that the instrument should be uttered in payment , and 
that uttering under the false pretence that it had been given in change by the 
person to whom it is uttered, in order to obtain from him a good note in lieu 
thereof, would probably be deemed an uttering, it having been so held in the 
case of counterfeit coin(g). A conditional uttering of a forged instrument 
is as much a crime as any other uttering; and where a person gave a forged 
acceptance, knowing it to be so, to the manager of a banking company 
where he kept an account, saying that he hoped this bill would satisfy the 
bank as a security for the debt he owed, and the manager replied that would 
depend on the result of inquiries respecting the acceptors, this was held a 
sufficient uttering(/i). The mere fact of uttering a counterfeit note as a 
genuine note, is tantamount to a representation that it is genuine(t). Upon 
[ # 785 ] indictment for uttering a forged note, evidence is admissible # of the 
prisoner having at a prior time uttered another forged note of the same manu- 
facture, and also that other notes of the same fabrication had been found on 
the files of the bank, with the prisoner’s hand-writing on the back of them, 
in order to shew the prisoner’s knowledge of the note mentioned in the in- 
dictment being a forgery (fc). And it seems, that on an indictment for utter- 
ing a bill, knowing the acceptance to be forged, other forged bills, premhj 
similar, passed to the prosecutor by the prisoner, may be given in evidence 
to shew a guilty knowledge in the prisoner, though they were not passed till 
about a month after the uttering for which the prisoner was tried(f); but not 
so if there be a distinct prosecution pending for the subsequent felony(m). 
Nor can evidence of what a prisoner said respecting other bills be received, 
unless such bills are produced and proved(n). 

What a Fo- With respect to what may be considered as having in custody or pomw* 
lonioiu a f or g e( j instrument, knowing it to be forged, within the meaning of the 45 
PoMmton. Geo. 3, c. 89, s. 6, or of the 12th section of 11 Geo. 4 and 1 Will. 4, c. 

66, it seems that the circumstance of the prisoner’s having it in his contrnl 


L *785 ] 


(d) Rex v. Arscott, 6 Car. & P. 40S. 

( e ) Holden’s case, Russ. & Rv. C. C. 154; 
2 Leach, 1033; 2 Taunt 334, (Chit. j. 793); 
and see Rex r. Haywood, id. 16; Rex v. Eg- 
gington, 2 Bos. &. Pul. 503 ; 1 Chitty’s Crim. 
Law, 1; and see post , 735, note (*). 

(/) Palmer’s case, Russ. & Ry. C. C. 72; 
1 New. Rep. 96; 2 Leach C. C. 973, S. C., 
(Chit j. 698); Rex v. Morris, Russ. & Ry. C. 
C. 270; Rex v. Giles, 1 Mood. C. C. 166. 

(?) Bayl. 5th edit. 554, 555; Rex v. Franks, 
Leach, 736. 


(A) Reg. v. Cooke, 8 Car. & P. 682. 

(i) Rex t. Freetb, Russ. & Ry. C- C. 127* 
(k) Rex v. Bull, Russ. & Ry. C. C. 182; 1 
Campb. 324, (Chit. j. 748); and see Rex * 
Hough, Russ & Ry. C. C. 120; Rex v. Wyl*®, 
1 New Rep. 92, (Chit, j 699). 

(0 Rex v. Smith, 4 Car. & P. 411. 

(m) See the cases, post, 793, as to the evi- 
dence to be adduced. 

(n) Rtf. r. Cooke, 8 Car. & P* 5S6. &s» 
Millard’s case, Russ & Ry. 145 ; 

796. 
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is sufficient, so if the instrument be uttered by tbe prisoner (o). But it was I. Eoact- 
beld that the mere having counterfeit silver in possession, with intent to ut- roenU 
ter it as good, was not any offence under the act, because there was no crim- 
inal act done(p). However, the procuring base coin with intent to utter it 
as good, is misdemeanor (q). 

The very essence of forgery is an intent to defraud , and therefore the mere With what 
imitation of another’s writing, the assumption of a name, or the alteration of a Unt 
written instrument, where no person can be injured, does not come within JnortJuits 
tbe definition of the offence. Most of the former statutes, and the present becocom- 
act, expressly make an intent to defraud a necessary ingredient in the crime; «“»**ad( r )- 
and whether it existed or not is a question for the jury to determine. But 
it is in no case necessary that any actual injury should result from the of- 
fence^). The jury ought to infer an intent to defraud the person who would 
have to pay the instrument if it were genuine, although from the manner of 
executing the forgery, or from that person’s ordinary caution, it would not 
be likely to impose on him(/); and although the object was general to de- 
fraud whoever might take the instrument, and the intention of defrauding in 
particular the person who would have to pay the instrument if genuine, did 
not enter into the prisoner’s contemplation (u). And if on the trial of an 
indictment for uttering a forged bill of exchange, the jury are satisfied that 
the prisoner uttered the bill as a genuine bill, meaning it to be taken as such, 
and at that time knew it to be forged, they ought to find, as a necessary con- 
sequence of law, that the prisoner intended to defraud and may infer that the 
prisoner intended to defraud either the person to whom he paid the bill, or 
the person whose name was forged, as every thing which is the natural and 
inevitable consequence *of the act must be taken to be the intention of the [ # 786 ] 
prisoner(ar). Uttering a forged stock receipt to a person who employed the 
prisoner to buy stock to that amount, and advanced the money, is sufficient 
evidence of on intent to defraud that person; and the oath of the person to 
whom the receipt was uttered, that he believes the prisoner had no such 
intent, will not repel the presumption of an intent to defraud (y). And where 
a forged bill of exchange, payable to the order of the defendant, was given 
as a pledge only, but to obtain credit, it was holden to be fraudulent within 
the meaning of the then statute(r). So the fact that the prisoner has given 
guarantees to his bankers, to whom he paid a forged tiote to a larger amount 
than the note, does not so completely negative an intent to defraud them as 
to withdraw the case from the consideration of the jury (a). 


All the statutes respecting forgery make the aiders and procurers equally Access*- 
guilty with the principal offender. The 11 Geo. 4 and 1 Will. 4, c. 66, ss. 

3 and 25, are express upon this point (6); and the rule that when a statute bbabuT 
creates a felony it includes accessories before and after, as at common law, 
seems to apply to this as to other offences. It was held under the former 


(o) Rex v. Post, Ross. $C Ry. C. C. 104, 
(Chit. j. 726). 

( P ) Rex v. Heath, Ross. & Ry C. C. 184; 
Rex v . Stewart, id. 288. 

(q) Rex r. Falter, Ross. & Ry. 308. 

(r) How to be stated in indictment, post, 
793. 

(•) Rex v. Ward, 2 Stra. 747; 2 Ld. Raym. 
1461, 8. C.; and see ante, 784, note (<). 

(0 Rex v. Maxagora, Easter Term, 1816, 
Ross. & Ry C. C. 291. 

(*) Id. ibid.; Tatlock r. Harris, 8 T. R. 


176, (Chit j. 453); Rex v. Taylor, 1 Leach, 
216, 217. 

(x) Reg. v. Hill, 8 Car. & P. 274; Reg. v. 
Cooke, ib. 582, 586. 

(y) Rex v. Sheppard, Ross. & Ry. C. C. 
169. 

(x) Rex r. Birkett, Ross. & Ry. 86, (Chit, 
j. 894); and see Reg. r. Cooke, 8 Car. & P. 
582; ante , 785, note(n). 

(a) Rex r. James, 7 Car. & P. 563. 

(b) Ante , 765, 770. 
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I. Enact- acts, that procuring a person to forge a bill or note was a capital offence, but 
menu that procuring to alter was only a common law offence(c). But it was held, 
Forgery. l ^ at w ^ iere l * 10 procurers are not present at the forging or the uttering, they 
must be indicted specifically as accessories, and not as principals^). If 
Decisions several combine to forge an instrument, and each executes by himself a dis- 
putable ” 0 " t,nct P art l ^ ie forgery, and they are not together when the instrument is 
11 Geo. 4 completed, they are all nevertheless guilty as principals (e). But where three 
and l Will, persons were jointly indicted for feloniously using plates containing impres- 
4,c ‘ 66, sions of forged notes, it was held that the jury must select one particular time 
after all three had become connected; and must be satisfied, in order tocoo- 
vict them, that at suoh time they were all either present together at one act 
of using, or assisted in such one act, as by two using and one watching at 
the door to prevent the others being disturbed, or the like; and that it was 
not sufficient to shew that the parties were general 'dealers in forged notes, 
and that at different times they had singly used the plates, and were individ- 
ually in possession of forged notes taken from them'/). So where several 
planned the uttering of a forged order for payment of money, and it was ut- 
tered accordingly by one in the absence of others, it was held that the actual 
utterer was alone the principal (g") ; and that persons privy to the uttering of 
a forged note by previous concert with the utterer, but who were not present 
at the uttering, or so near as to be able to afford any aid or assistance, were 
not principals, but accessories before the fact(/i). And where the prisoners 
J. E. and S. E were indicted for uttering a bad shilling to M. B., and hav- 
ing another bad shilling in their possession at the time and the uttering was 
by the woman alone, in the absence of the man, it was held that the man was 
£ *787 ] not liable to be convicted of the actual *uttering, although proved to be the 
associate of the woman on the day of the uttering, and to have had other 
bad money for the purpose of uttering; it was also held that the woman could 
not be convicted of the second offence of having other bad money in her 
possession at the time, on tho evidence of her associating with a man not 
present at the uttering, but having large quantities of bad money about him 
for the purpose of uttering(i). Where the wife, by her husband’s order and 
procuration, but in his absence, knowingly uttered a forged order and certifi- 
cate for the payment of prize money, it was held that the presumption of 
coercion at the time of uttering did not arise as the husband was absent, and 
that the wife was properly convicted of the uttering, and the husband of pro- 
curing^). 


II. Of thk Indictment for Forgery. 


II. Of the The venue in and trial of an indictment for forging or uttering a forged 
Indictment i nstru ment, since 20th July, 1831, may, by the 11 Geo. 4 and 1 Will. 4, c. 


T 7* 

Venue . 


(c) Rext\ Morris, Easter Terra, a. d. 1914, 
Russ. & Ry. C. C. 270; Bayl. 5th edit. 553, 
note 25. 

( d ) Rex t\ Soares and others, Brighton case, 
2 East’s P. C. 974; Russ. & Ry. C C. 25, 8. 
C. Since the 7 Geo. 4, c. 64, s. 9, accessories 
before the fact may be indicted for a substan- 
tive felony. 

(«) Rex v. Bingley, Russ. & Ry. C. C. 446; 
Rex v. Kirkwood, I Mood. C. C. 304; Rex v. 
Dade, id. 307. 


(/ ) Rex v. Harris and others, 7 Car. & P* 
416. 

ig) Rex v. Badcock, Russ. & Ry C C. 249. 
( h ) Rex v. Soares and others, Russ. & Ry- 
C. C. 25; 2 East’s P. C. 974, S. C. 

(t) Rex v. Else, Russ. & Ry. C. C. 142. 

( k ) Rex v. Morris, Russ. & Ry. C. C. 270; 
and see Rex r. Soares and others, id. 25; Re* 
v. Davis, id. 113. See further, law and decis- 
ions as to accessories, 1 Chitty’s Crim. L«w, 
361 to 267. 
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I 


66, s. 24, be either in the county where the offence was committed, or in 
that where the principal offender was apprehended or in custody, which 
enactment avoids the difficulties that previously cxisted(/). 

Where the prisoner being indicted in the county of Wilts for having a 
forged note in his possession, it appeared that whilst he was in London his 
lodgings in Wiltshire were searched in the presence of his wife, and in a 
pocket-book (in which his name had been written by himself) the note in 
question was found, bearing date two months before, at which time he was 
in another county; it was consul red by a majority of the judges, that this 
was not sufficient evidence of the commission of the offence within the coun- 
ty(m). But on an indictment for uttering forged stamps, where there was a 
delivery of a box containing the stamps to the party’s own servant, that he 
might carry them to an inn to he forwarded by a carrier to a customer in the 
country, and the delivery was in one county, and the inn to which the ser- 
vant was to carry them in another; it was held that the party might be in- 
dicted in the former county (n). And the present act, 11 (Jeo. 4 and I Will. 
4, c. 66, s. 24, contains an express provision for indicting the party in the 
county where he is apprehended or shall be in custody(o). And if under 
this act a prisoner be tried for forgery in the county where hejs in custody, 
the forgery may be alleged to have been committed in that county, and there 
need not be any averment that the prisoner is in custody there(/>). 


If. Of the 
Indictment 
for Forge- 
ry- 

Venue. 


(9). 


[*78S] 


The instrument forged must be correctly stated by name to have been statement 
one of the instruments named in the statute, section 3(r); and as therein de- of the In- 
scribed^), viz. as 44 a note,” (or 44 a bill of exchange,”) of the Governor ,,runienl 
and Company of the Bank of England, commonly called 4 ‘ a bank note,’ 
or 44 a bank bill of exchange,” or 44 a bank post bill,” or that it was 44 a bill 
of exchange,” or 44 a promissory note for the payment of money,” or 44 n 
warrant and order for the payment of money,” or 44 a certain acceptance of 
the said hill of exchange,” or 44 an indorsement on the said bill of exchange, 

&c.” (which has been previously stated in the indictment). And the instru- 
ment to be produced on the trial must in legal operation constitute a bill of 
exchange, &c., as stated in the indictment, or the variance will be fatal; for 
instance, if a bill be described ns a promissory note, the defendant will be ac- 
quitted, and vice vers^(t ) ; and a bank post bill cannot be described as a bill of 
exchange, but it may bedescribed as a bank bill of exchange(ti). And before 
the 2 & 3 Will. 4, c. 123, s. 3(x), where the forged instrument was actually 
within the meaning of the statute, but did not sufficiently appear to be so 
on the face of it, not only a literal copy of it must have been set forth, 
but averments must have been made of all extrinsic facts necessary to make 
it appear upon the face of the record that the forged instrument was one of 
those intended by and described in the statute (y). Therefore when by the 
usage of a public office the bare signature of a party upon a navy bill oper- 
ated as a receipt , an indictment for forging such a receipt, setting forth the 


(/) Rex p. Crocker, 2 New Rep. 87 ; 2 East** 
P. C. 992, (Chit. j. 721); Rex v. Parkes, 2 
Leach, 787, 788, (Chit. j. 571 ). 

(m) Rex r. Crocker, 2 Russ. C. C. 1500; 2 
Leach, 998; 2 New Rep. 87, (Chit. j. 721). 

(n) Rex v. Collicott, Ross. & Ry. C. C. 
212 . 

(o) Ante , 770. 

( p ) Rex p. James, 7 Car. & P. 653. 

(q) As to the nature of the instrument forged, 
••e ante , 778, et teq. 

(r) Ante, 765. 


(«) Rex v. Wilcox, Ross. & Ry. C. C. 59, 
(Chit. j. 626); ante, 765. 

(0 Kex v. Hunter, Russ. & Ry. 511; Rex 
r. Birkett, id. 251, (Chit. j. 894). 

(u) Rex v. Birkett, Russ. & Ry. 251, (Chit. 
j.894). 

(x) Ante , 772; and see poet, 790. 

(y) Rex v. Ravenscroft, Russ. & Ry. 161; 
and see Rex r. Cullen, l Mood. C. C. 800; 6 
Car. & P. 116, S. C.; ante , 776; Reg. r. Ro- 
gers, 9 Car. & P. 41, 42. 
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II. Of the navy bill and indorsement, and charging the defendant with having forged “ a 
Indictment cer t a j n receipt for money, to wit, the sum of 25/. mentioned and contained 
or orge- j n ^ g sa * ic j p a p er ^ ca li e( i a nav y bill, which forged receipt was as follows, 
Statement l ^ at * s 10 sa y> 1 William Thornton, William Hunter/” was holden bad, be- 
of the In- cause it did not shew by proper averment that those signatures imported a 
■tr ament, receipt(z). So it was holden, that an indictment for forging the word 44 set- 
tled” at the bottom of a bill must shew hy proper averments that it wai 
meant for a receipt(a). Again, it was held, that an indictment for forging 
or uttering a receipt in the handwriting of H. H., as thus, “Received H. 
H.” was bad, because there was nothing to shew what H. H. meant, or 
that he was a person to whom the money ought properly to have been paid(M. 
So where the defendant drew a bill, 44 Please to pay the bearer, on demand, 
fifteen pounds on account of your humble serv l C. H. Ravenscroft,” which 
was his name; and when the instrument was uttered, there was forged upon 
it 44 payable at M. & Co. W m . M c Inerheney,” and it appeared thatW. 
Me Jnerheney kept cash at M- and Co.’s, who were bankers, it was held 
«that this was not an order for the payment of money on the face of it, it not 
■being addressed to any person, and that there being no special averment that 
it was intended for an order, or that M. & Co. were bankers, the prisoner 
oould not on such an indictment be convicted (c). Although if the false sig- 
nature contained an initial only for the Christian name, it was not necessary 
to aver what Christian name was meant (d) ; nor would a mere superfiuout 
l *789 J description vitiate, as if the defendant were charged *with the forgery of a 
bond and writing obligatory, though the statute mentioned both in the dis- 
junctive (e). 


Introdaeto- It was also necessary, before the 2 & 3 Will. 4, c. 123, s. 3 (/), to set 
*7 forth a copy of the forged instrument, and to state that it was in these words 

inenL {then setting out a copy) in order that the court might be able to judge from 

the record whether it were a document in respect of which forgery could be 
committed (#). The instrument was usually stated thus, 44 which said forg- 
ed bill of exchange is as follows, that is to say, &c.” (setting it forth(fc) ); 
but it might be stated 44 is to the tenor following,'’ or 44 is in the words and 
figures following,” or it might be 44 a certain forged paper-writing, purport- 
ing to be a bill of exchange(t).” But the words 41 purport” and 44 purport- 
ing” import what appears on the face of the instrument (fc). The adoption 
of that term was therefore sometimes dangerous; it was never necessary to 
state both the purport and the tenor, that is to say, that the instrument pur- 
ported to be drawn so and so, and was of the tenor following; and if in this 
superfluity of statement a repugnance arose, the indictment was bad. For 


( z ) Rex v. Hunter, 2 Leach, 624; 2 East’s 
P. C. 928, S. C. 

(а) Rex v. Thompson, 2 Leach, 910. See 
the form of such on averment, Cro. C. C. 218, 
219; and 3 Chitty’s Crim. Law, 1079, 1080. 
But see Rex r. Martin, l xMood. C. C. 483; 7 
Car. & P. 649, S. C. ; Reg. v. Houseman, SC. 
& P. 180; Reg. c. Vaughan, ib. 276; ante , 
778; and poet, 790, overruling Rex v. Thomp- 
son. 

(б) Rox v. Barton, 1 Mood. C. C. 141. But 
see Rex v . Martin, 1 Mood. C. C. 483, and oth- 
er cases in last note. 

( c ) Rex v. Ravenscroft, Russ. & Ry. 161. 
Not necessary that a request should be address- 
ed to any particular party ; Rex r. Carney, l 
Mood. C.C. 361; Rex v. Cullen, ib. 300; ante. 


776. 

(d) Rex p. Powell, 2 Bit. Rep. 787, (Chit 
j. 600). 

(«) Dunnett's case, 2 East’s P. C. 985; I 
Leach, 631, S. C ; and see Donn’scase,? 
East, P. C. 976 ; post , 790, note (x ). 

(/ ) See post , 790. 

( g ) Rex v . Reeves, 2 Leach, 808; R*xr- 
Gibb9, 1 East’s Rep. 180; Mason’s case, I 
East’s P. C. 976; 2 Ross 369, (Chit j. 499). 

( h ) This sufficed, Powell’s case, 2 BU. Ref- 
787, (Chit, j. 600). 

(i) Powell’s case, 2 Bla. Rep. 737, 790, 
(Chit. j. 600); Rex t. Gilchrist, 2 Leach, 640, 
(Chit. j. 643). 

( k ) Jones’s case, 2 Russ. Crim. Law, W 
ed. 363, (Chit. j. 406). 


CHIP. 


instance 
bill of e 
descript 
forth, lr 
the forg< 
holden t 
fort to l 
raent, jn 
indicium 
Hannnei 
naird, \\ 
scription 
the tenor 
that alon 
this averi 
the payn 
fa Cro: 
food:/!,, 
that the ( 
setting it 


The ii 


not mere 

^bt D0| 

fa-mitt 


Nents for 

so change 
faral rfl 

u y alue r 

l Co." 
in t}],; 


“utter f c 
toot for 

Su 

•'larch, l 


Jhiiont s 
holden ^ 


be 

f0r Ni ni 


>%U| 


the j 


'men 


mstry 


it) Tl 

■st 

p ?; fc, 

ft* 5 ‘ 


80s 




, ?u,» 

u, 

f-SSO., 
|C' '!■- 

V-C 

.V” 


Digitized by 



CHAP. l.J 


OF THE kORGKKY OF BILLS, &C. 


789 


instance, where a person was indicted for forging an acceptance on a certain II. Of the 
bill of exchange, purporting to be directed to one J. King, by the name and 
description of one J. Ring, Esq., after which the tenor or the bill was set r ^ t 
forth, from which it appeared that it really was directed as to J. Ring , and im^acto- 
the forged acceptance was made in the name of J. King , the indictment was T y Aver- 
holden bad, on the ground that the name of one person or thing cannot pur» menu. 
port to be another , and that the forged bill did not, as alleged in the indict- 
ment, purport to be directed to John King(l). On the same principle, ,an 
indictment for forging a bill of exchange directed to Ransom, Moreland and 
Hammersly, stating that it purported to be directed to (Jeorge Lord Kin- 
naird, William Moreland, and Thomas Hammersley, by the name and de- 
scription of Ransom, Morland, and Hammersley, was holden bad, because 
the tenor and purport as alleged were repugnant , and the purport signifies 
that alone which appears on the face of the instrument, and that therefore 
this averment was untrue(m). Though an allegation that a forged order f 6 r 
the payment of money was drawn on 44 Messrs. Drummond and Co. Char- 
ing Cross,” by the name of 44 Mr. Drummond, Charing Cross,” was held 
good(w). The safe way therefore to avoid all these dillicullies, was to state 
that the defendant forged a bill of exchange, &c. and which was as follows, 
setting it forth. 

The instrument must also have been set forth in words and figures, and How In- 
not merely according to the substanccfo and though in general figures foment to 
ought not to be used in an indictment, yet it was so necessary to set forth a ^ rt h Ct 
facsimile of the instrument forged, that that rule did # not apply to indict- ^ *790] 
ments for forgery( p) ; and if by addition, omission, or alteration, a word was 
so changed as to become another word, the variance was fatal (# 7 ) . A mere 
literal variance, however, would not vitiate, as tk value received” instead of 
44 value reicevd,” in the forged instrument itself (r). So Mess™ Maslerman 
& Co.” for Ales* Masterman & Co. ”(5) and 44 Jaicick Dark” for 4 i Ja- 
tficfc,” was no variance^). And it seems not to have been necessary to set 
out in the indictment every part of a written document connected with the 
matter forged or referred to therein; and therefore, where upon an indict- 
ment for forging a receipt, it appeared that the receipt was written at the 
fool of an account, and the indictment merely set out the receipt thus 4 4 8 th 
March, 1773; Received the contents above, by me Stephen Withers,” 
without setting out the account at the foot of which it was written, it was 
holden sufficient (u) . Soon the other hand, the mis-statement of surplusage 
might be rejected; and therefore where the indictment in setting out the 
forged instrument, also set out the attestation at the foot of it, as part of the 
instrument, but it appeared in evidence, that when the defendant subscribed 
the instrument, the attestation was not written on it, it was held to he no va- 

\ 

(t) The King t\ Rending, 2 Leach, 590, Bench, Cowp. 229. 

(L’hit j. 500). (r) Hart's ease, 1 Leach, 1-15; and Last’s 

(«) Rex v. Gilchrist, 2 Leach, 657; 2 East’s I\ C. 977, S. C. 

P. O. 992, (Chit. j. 543) ; Edsnll’s case, 2 East's (.«) Oldfield's case, 2 Russ. 2d edit. 360, 

P C. 984; and Reeves* case, it/.; and 2 Leach, (Out. j 947). 

808, 814, S. (\ (/) {{ox r . (>ookc, 2 Stra. 901); Fitzg. 57, 

(») Lovell’s case, 1 Leach, 249; 2 East's 261 ; 2 East’s P. <\ 921, S (’. See also as to 

P. C. 990, (Chit. j. 503). the number of a house in the address of a hill, 

(o) Mason’s case, 2 East’s P. C. 975; 2 Rex v. Watts, (» Moore, 442; 3 Brod & Bing. 

Russ. Oritn. Law, 359, (('hit. j. 499). 197; Russ. fc. Ry. 436, (Chit. j. 1127. ) 

(p) Rex r. Powell, 2 Bla. Rep. 797, (Cbit. (u) Rex r. Test 2 East’s P C 294,295; 

j- 500). 1 East, 181. n. C. 

(9) 2 Run. Crira. Law, 1492; Rex r. 

110 
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riance(s), and it was held, that the circumstance of the attestation of a wit- 
ness, and the words “ Mary Wallis, her mark,” being inserted as part of the 
tenor of the note forged, when in reality they were added immediately after 
the prisoner’s signature, would not amount to a variance(y). And in anoth- 
er case where the prisoner was indicted for forging a navy bill, and attbe 
bottom of the hill were printed certain words, “ pay, &c.out of navy fund,” 

&c. so as to be ready for acceptance at the navy office, Lord Ellenborough 
ruled, that it was not necessary to notice those words in the indictment, be- 
cause until acceptance they were a nullity and inoperative; and he also rul- i 
ed, that matter t crittcn after the bill was uttered should not be stated(z). 

To obviate the difficulties so frequently arising from a mistake in setting 
forth the ins'rument, and to prevent a failure of justice from mere clerical 
or verbal inaccuracies, the 2 & 3 Will. 4, c. 123, s. 3, enacts, that it shall 
not be necessary in any indictment for forgery to set forth a copy or fac- 
simile of the instrument forged, but that it shall be sufficient to describe the 
instrument in such manner as would sustain an indictment for stealing the 
same(a). It is now, therefore, sufficient in an indictment for forgery to 
charge that the prisoner u did forge a certain promissory note for the pay- 
ment of 50 /.,(&)” without ^stating the date(c). Nor is the act confined to 
such instruments only as are strictly the subject of larceny, but extends equally 
to receipts(d). The act, however, does not extend to foreign instruments(e). 
And, therefore, in an indictment for forging an instrument in a foreign lan- 
guage, as a Prussian treasury note, a translation of the note must still be set 
forth, so that the verdict of guilty may include a finding as well of the sense 
and meaning of the instrument, as of the fact of forging the original, and for 
the omission the judgment will be arrested(/). And where foreign notes i 

were set out in the indictment in the original language, but the translation | 

omitted some words which were in a margin or border round the body of the j 
note, and denoted the year in which the notes were issued, and it appeared , 
that without these words the notes would not be capable of being circulated 
in the country to which they belonged; it was held, that the translation was 1 
imperfect, and the special counts setting out the notes consequently bad(g)- 
It also seems that sewing to the parchment on which an indictment is written 
impressions of forged notes taken from engraved plates, is not a legal mode 

that un indictment for forgery must contain til , 
the requisites of an indictment for larceny. 

(c) Rex r. Burgiss, 7 Oar. & P. 490. 

(</) Rex r. Martin, 1 Mood. C. C. 4$3; Reg- 
r. Vaughan, 8 Car. & P. 276; Reg r. House- 
mnn, id. i8t); ante, 778. And see Reg. r. 
Sharpe, 9 Car P. 436, 4CS 

In Rex v. Marlin, 1 Mood.C.C. 4S3;7Car 
&. P. 549, S. C., the indictment also contained 
a count setting out ns an acquittance an invotc* 
of goods sold with the word “ settled ” at 
foot and signed with a name in full was held 
sufficient, without any uvermentof the meaning 
of the word settled. And see ante, 777 , 778. 

(e) Rex v. Balls nnd Rex r. Harris, 7 Car. 

&. P. 427, 429, 430, note(b). 

(/) Rex r. Goldstein, 3 Brod. fc B. 201; 7 
Moore, 1; Russ. & Ry. 473, (Chit. j. 1139)- 
See Rex v. Szudurskie, l Mood. C. C. 429. 

( g ) Rex v. Harris, Rex v. Moses, Rei •• 
Balls, 7 Car. & P. 429; Rex r. Warshaner, 1 
Mood. C. C. 466. 

(A) Id. ibid. 


( x ) Rex r. Dunn, 2 East’s P C. 97G; 1 
Leach, 58, note, (Chit. j. 376); nnd see Dun- 
nett’s case, 2 East’s P. C. 985; an/e, 789, 
iiote (e). 

(y) Id. Hid. 

(s) Ucx r. Dolland, Maidstone, IS 11, MS. 

(a) See the act, ante, 772 ; where, since this 
met, the instrument is merely described and not 
•et out, it is sufficient to prove that the instru- 
ment falls within the designation given of it in 
the indictment, without an averment to that 
effect; Pveg. v. Rogers, 9 Cur. & P. 41; and 
post, 802, 803, Larceny. 

(5) Rex v. Janies, 7 Car. & P. 653; Rex v 
Burgiss, ib. 490. In the former case it was 
objected that the note was not stated to bo for 
the payment of 60/. in money , and that in an 
indictment for larceny it would be necessary to 
state a value; but Putteson, J. Held, that the 
court must take judicial notice that a promisso- 
ry note for 60/. meant 50/. of lawful money, 
and that the 2 & 3 Will. 4, c. 123, s. 3, merely 
intended that the description of the instru- 
ment should he the tame as in larceny, and not 
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of sotting out tlio notes in the indictment ( h). In case of a forged signature , II. Of the 
it must not be averred that he whoso signature it was intended to resemble j£ r d p^ enl 
• signed it, for that would be inconsistent with the charge of forgery (t). r °* or * 6 " 

The criminal act of the prisoner should he described in the terms of the Cominal^ 
statute on which the prosecution is founded. Since the II Geo 4 and 1 -* 0 
Will. 4, c. G6, the technical description should be, that the defendant felo- bow ’stated, 
niously 44 did Jorge,” or that he feloniously 44 did alter ” or that he felonious- 
ly 44 did oiler, ” or 44 utter, ” or 44 dispose of,” or 44 put off,” knowing the 
same to be forged (or altered) a certain, &c. This net docs not, ns the for- 
mer repealed acts, contain the words 44 lajsely make,” or 44 counterfeit,” or 
44 cause or procure to be falsely made, forged, or counterfeited, or willingly act 
or assist in the false making, forging, or counterfeiting,” nor the words 44 pti6- 
lish as true;” and therefore in an indictment for an offence commited since 
the 20th July, 1880, neither of those terms should in general be introduced; 
though their introduction will not vitiate (A:). The word 44 ~ forged ” alone 

seems sufficient, whether the defendant is indicted for forging the whole false 
instrument, or for only altering a part of a genuine instrument; and in all in- 
dictments for the alteration of a written instrument (and which alteration in a 
material part, we have scon, amounts as much to forgery as the false making 
of an entire instrument (/)), and where the act did not provide for altering, it 
was held that the offence should he charged ns a forging in the words which 
ihe legislature had employed (in ) ; bur where the statute like the present act 
provided for altering as well as forging, it was considered advisable in one 
count # to describe the offence as a felonious altering , w here only a part of [ # 742 ] 
an instrument, otherwise genuine, had been altered ( w) , though an indictment 
for forging the whole would stiffJee(e); and theoffence of discharging one in- 
dorsement and inserting another may he described as altering an indorse- 
ment^). An indictment on 2 Geo. 2, c. 25, which charged the prisoner 
with having feloniously altered a bill of exchange by falsely making, forging, 
and adding a cypher 44 0” to the letter and figure £3 in the bill, and also 
falsely making, forging, and adding the letter 44 y”, to the word 44 eight” 
whereby the letter and figure £8 in the same bill became £80, and the word 
44 eight,” before written eight in the said bill became eighty, by reason and 
means of which said forgeries and additions the said bill of exchange, so 
drawn as aforesaid for eight pounds, became and purported to be a bill of ex- 
change for eighty pounds, was held good, though the words of the statute are, 

44 if any person shall falsely make, forge, and counterfeit,” because the second 
count charged, that certain persons unknown altered the bill, and the defend- 
ant feloniously uttered and published it as true, knowing it to be forged, 
which was clearly within the statute^). But the first count was at least in* 
formal. 

Where the forging is of a mere addition to the instrument, and w hich docs 
not alter the legal effect of it, hut is merely collateral to it, as, for instance, 

*f or g € d acceptance or indorsement to a genuine bill of exchange, proof of 
the forgery of the addition w ill not support an indictment charging the for- 
gery of the entire instrument, and the forgery of such addition must be spe- 


( i) Carter’s case, 2 Fust’s I*. C. 9S5; 2 Russ. 9^, (Chit. j. 106) 

361, 2d edit S. C. (o) Rex r. Tengoe, 2 Fast’s P. C. 979; Rum. 

(k) Rex r. Brewer, 6 Car. & P. 363 k Ur. 33, (Chit j 663). 

(l) Rex v. Teague, 2 East’s P. C. 979; Russ. ( p ) Rex r. Birkett, Russ. & Ry. 261, (Chit, 

k R y. 33, (Chit. j. 665). j. ? l *4). 

fwi) Rex v. Dawson, 1 Stra. 19. ( q ) EUworth’s case, 2 East's P. C 996. 

in) Rex v. Elsworth, 2 Esst’s P C 96?, 
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II. Of the cially alleged and proved as laid(r). In these cases the indictment should 
Indictment commence by staling the defendant’s possession of the genuine instrument, 
for Forge- selt * m g j t out V erbalim, and then state the forgery only of the acceptance or 
Criminal indorsement, setting it out(s). However, forgery of the signature of a 
Act of For- drawer of a bill or maker of a note may be stated as the forgery of the whole 
gory. bill or note, although the body of the bill or note were genuine, or written 
by the prosecutor, because the signature in that case gives effect to the 
whole (/). 

Where a count is inserted for feloniously altering an instrument, it first 
states the defendant’s possession of the genuine instrument, setting it outrer- 
batim , and then states that the defendant feloniously did alter the same by 
then and there falsely obliterating and defacing , &c. setting forth all the al- 
terations verbatim el literatim , and then stating what was the consequent ap- 
pearance of the instrument in its altered form, and then setting out, in words 
and letters, a copy of the altered instrument, and concluding with intent to 
defraud (u). 

Fal*e Ut- ls a l wa y s prudent, for fear that the prisoner’s own false making or alter- 

tering. ing may not be prov ed, to insert a count charging that the defendant felonious- 
ly did u offer,” or “ utter,” “ dispose of,” and u put off,” the forged or al- 
tered instrument previously set forth in the indictment, knowing the same to 
have been and to be so forged or altered (x), and if the defendant merely at* 
tempted to put off the instrument, then only the word u offer” should be insert- 
[ *793] ed(y). The observations, however, *just made with respect to the forg- 
ing of a mere addition to the instrument, apply also to the case of uttering; 
and, therefore, a count charging a prisoner w ith uttering a forged bill with 
intent to defraud A. B., and setting out the bill and the acceptance upon it, 
is not supported by proving that the prisoner uttered the bill, and that the 
acceptance on it was a forgery (c). So a count stating that the prisoner had 
a bill in his possession (which was set out) with a forged acceptance on it 
(which was also set out), and that he, knowing the acceptance to be forged, 
littered the hill with intent to defraud A. B., is bad(a). 

It was held, that in an indictment upon the 45 Geo. 3, c. 89, s. 1, for 
putting away and disposing of a forged bank note, it need not be stated to 
whom the note was disposed of, and that it was sufficient to allege that the 
prisoner disposed of the note with intent to defraud the bank, he knowing it 
at the time to be forged(/>). It should seem from this case, and on princi- 
ple, that it is necessary to aver, as usual, that the defendant, at the timt of 
his uttering , knew that the instrument was forged, for subsequent knowledge 
would not render his act thus highly criminal. 

Offencenot The offence must not be charged in the disjunctive; thus it is improper to 
ed^th^ 8 ” charge the defendant with having forged or caused to be forged the instru- 
diijunctive. ment(c). At common law it would suffice to say forged and counterfeited, 
without adding falsely, because the term forge sufficiently implies that the 


(r) Rex v. Birkett, Russ. & Ry. 251, (Chit, 
j. 894) ; Rex v. Horwell,0 Cur. & P. 148, tn- 
fra, note (s). * 

(*) See forms, 3 Chit. Crim. Law, 1071. 

(<) Rex v. Dunn, 1 Leach, 57, (Ch. j. 376). 
(u) See forms for altering a bank note, 3 
Chitty’s Crim Caw , 1050; Rex c. Elsworth, 2 
Kast’f P. C. 986; Rex r. Post, Russ. & Ry. 
101 . 


(x) Ante , 765. 
iy) Ante, 765. 

(z) Rex v. Horwell, 6 Car. & P. US- 
(a) Id. ibid. 

(5) Rex v. Holden, 2 Taunt. 334; 2 Lmc&. 
1019; Russ. & Ry. 154, (Chit. j. 793). 

(c) Rex v. Stocker, 1 Salk. 342, 371 ; J 
Mod. 137, S. C. ; 1 Chitty’s Crim. Law, 236 
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act was false(J); nor is it necessary to add the term unlawfully , since the 11. Of the 
offence is manifestly illegal(e). for fT* 01 

i * i gery. 

r lhe very words of the statute 11 Geo. 4 and 1 Will. 4, c. 66, s. 3, St3teajeat 
make it of the essence of the offence that it was committed 44 with intent in 0 f intent 
any of the cases aforesaid to defraud any person whatsoever ;” and the 28th to defraud 
section of the act declares the meaning of the word 44 person,” and extends 
it to corporations and partners, and to his majesty , or any foreign prince , 
and declares, that it shall suffice, in an indictment for forgery, 44 to name one 
person only of such company, society, or number of persons, and to allege 
the offence to have been committed with intent to defraud the person so nam- 
ed, and another or others , ns the case may be.” This enactment gets rid of 
difficulties that heretofore arose (g). It w as held, that in an indictment on 41 

Geo. 3, c. 57, s. 2, for having in possession a plate for making bills of ex- 
change in the name of a company of bankers, it should be staled that the 
company carried on the business of bankprs(h). 

The Bank Act, 7 Geo. 4, c. 46, s. 9, is not imperative on joint stock 
banks to prosecute in the name of their public officer; and, therefore, an in- 
dictment for forgery, with intent to defraud a joint stock bank, may lay the 
intent to be to defraud u A. B. [one of the shareholders] and others(t).” 

And if the intent be laid to defraud the public officer of a joint stock bank, 
it is not necessary to aver that he was * 44 nominated ” under that stotute(fc). [ *794 ] 
It should seem, how ever, that a prisoner who is a shareholder in a joint 
stock bank, and who knowingly utters a forged acceptance to that bank, can- 
not be convicted on counts laying an intent to defraud 44 it. B.” (another of 
the shareholders) 44 and others(/).” It is not necessary to set forth the 
manner in which the party was to have been defrauded(m) ; nor need it ap- 
pear that the parly to be defrauded was a party to the bill, or that the bill 
was uttered or tendered to him, for that is matter of evidence(n). Before 
this act it was held, that certainty to a common intent was sufficient in this 
part of the indictment; and therefore an indictment stating the intention to 
have been to defraud 44 Messrs. Drummond and Co.” without naming tho 
parties in the firm, was considered sufficient; and it was even said, that when 
the forgery was upon 44 Mr. Drummond, Charing Cross,” it would be good 
to lay the intent to injure him though several persons must have been intend- 
ed^'. 

The words 44 with intent ,” in an indictment for forgery, apply to the verb 
to which the prisoner’s name is the nominative; therefore a count which 
states that the prisoner 44 did forge” a promissory note for 50/., 44 oi> which 
said promissory note is an indorsement as follows, 4 C. J.,’ with intent to 
defraud W. It. S.” sufficiently charges that the forged note, and not the in- 
dorsement, was the thing by which the prisoner intended to defraud W. It. 

S.(p). 


(d) Thomas's case, 2 East’s P. C. 935. 

(*) 2 Rol. Abr. 82. 

(/) See ante , 785. 

(?) Rex r. Lovell, I Lench, 249, (Chit j 
503); 45 Geo. 3, c. 88, and see 6 Geo. 4, c. 
56; 7 Geo. 4, c 46, s 9 

(A) Rex r. Catapodi, Russ. & Ry. 65. 

( 0 Reg. tv Beard, 9 Car. & P. 143. It is 
not at all essential that the shareholders in u 
joint stock hank should nil reside in England: 
or, tembte , that any six of them should, id. ib. 

The return made to the Stamp Ollier under 


7 Geo. 4, c. 46, s. 8, is not the only mode of 
proving that a person is a public officer of a 
joint stock bank, id. ib.; and see Rex r. James, 

7 Gar. & P. 553; Rex v. Burgiss, id. 490. 

(k) Ante, 793, note (i). 

(/) Reg. r Cooke, 8 Car. & P. 586. 

(m) Powell’s case, l Lench, 77; East’s P. 

C. 999; 2 Bin. Rep. 787, (Chit. j. 500) 

(«) Elsworth’s case, 2 East’s P. C. 989. 

(o) Rex r. Lovell, 1 Leach, 248, (Chit. j. 

503). 

(;») Rex r. James, 7 Car & P. 553. [ 
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OF THE FORGERV OF BILLS, &C. [PART III. 


tHAP. 


The indictment must conclude against the form of the statute, and this 
was, formerly, essential in order to deprive the offender of his, clergy( 9 ). 
By the 7 Geo. 4, c. 64, s. 20, however, the insertion of the words “ against 
the form of the statute,” instead of the words “against the form of the stat- 
utes,” is cured after verdict. The omission of the words 4< against the 
peace” is also cured by that statute. And it has been held, that a bad con- 
clusion of contra paccm is as no contra pacem, and therefore eured(r). 
But the act is confined to objections taken after verdict , and an informal 
conclusion is, consequently, still open to demurrer(s). 

It lias been held, that the sessions have no jurisdiction to try forgery, and 
that they cannot take cognizance of it as a cheat, though there seems to be 
no principle on which that exception and that of perjury at common law are 
founded (/). 


III. Of th e Evidence. 

What is or is not a false making of a bill of exchange or other instru- 
ment, is a question of law(tc). In general, the forged instrument must be 
produced on the trial, and if the prisoner has possession of it, it is advisable 
to serve him with a notice to produce the same, and after proof of the ser- 
vice of such notice, if the defendant do not produce the instrument, parol 
evidence of the contents may he given (r). But it *has been decided, that 
in an indictment for stealing or forging a note which it was proved the de- 
fendant swallowed or destroyed, no notice to produce need he given, and af- 
ter proof of the defendant’s destruction of the instrument, parol evidence of 
its contents is admissible ( tr) . And it has been held, that if on an indictment 
for forgery being presented to the grand jury it appear that the forged in- 
strument cannot be produced, either from its being in the hands of the pris- 
oner or from any other sufficient cause, they may receive secondary evidence 
of its contents(T); and it was further held, that if upon presentment of an in- 
dictment for forgery to the grand jury, a witness decline to produce certain 
deeds before them, and they form part of his title to his own estate, he is not 
compellable to produce them, but that if they do not, the grand jury may 
compel their production^). 

In all cases of forgery it is essential to prove that the instrument forged is 
not the writing of the person in whose name it professes to have been 
made(z). In other offences, as we have seen, the party injured is generally 
a competent witness against the prisoner, and that there are many cases in 
which parties are admitted to give evidence who are to derive an immediate 
advantage from the conviction. The objection affected at most the credit, 


(q) 1 Cliilty’s Crim. Law, 2S0. Benefit of 
clergy abolished by 7 &. 8 Geo. 4, c. 28, s. 6. 

(r) Hex r. Chalmers, 1 Mood. C. C. 352; 5 
Car. & P. 331, S. C. 

($) Reg. l\ Smith, 2 Mood. & Rob. 109. 

( t ) Rex v. Gibbs, 1 East, 173; see 1 Chitty’s 
Criin. Law, 139, 140; and 5 Chitty’s Bum’s 
Justice, 28th edit. p. 607. 

(u) Rex v. Hart, 7 Car. & P. 652. 

(r) Ante* 626, note(r); 1 Chitty’s Crim. 


Law, 578, 579. 

(tr) How r. Hall, 14 East, 274; ante , 626, 
note ( 2 ); 1 Chitty’s Crim. Law, 567, 57S, 
579; 1 Leach, 294; 2 East’s V C. 675; Phil- 
on Evid. 6th edit. 441, 442 

( x ) Rex r. Hunter, 3 Car. & P. 591. 
ly) Id. ibid. 

(z) Rex v. Smith, 4 Car. & P. 41I;R«'- 
Buckler, 5 Car. v P. 119; Rex r. Iving, H 
123; Solila r. Yarrow, 2 Mood. & M 134. 
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but it did not take away th'j competence (u). But it was established, that in III. Of 'ho 

case of forgery the party whose writing was alleged to he forged, could not £ v «d*nce. 
be examined to prove that the documents were forged, if he could be sued Proof of 
on it if genuine, or would derive any advantage from its being proved a for- ,or 6 er 7- 
gerv(6). And where the party was manifestly interested in the event, though 
called not to prove the hand-writing, but the lucl of forgery by other means, 
his testimony was formerly rej.»cted(cj. By these decisions the testimony 
of the person bu>l able to prove the falsity was excluded, and the course 
used to he to release the party, in order that he might become a witness'd). 

But now by the V Geo. 4, c. 32, ss. 1 and l 3, it is declared, that in any in- 
dictment for forging or uttering, no person shall be deemed an incompetent 
witness in support pf such prosecution by reason cl any interest he may be 
supposed to have in respect of the instrument forged. And as the party 
whose hand-writing has been forged must necessarily he Best able to disprove 
the hand-writing to he his, he ought in prudence in all cases to be called as a 
witness; but this is not absolutely necessary, (or on an indictment lor forg- Not abto- 
ing the indorsement of a payee described as a cheesemonger at Liverpool, it 
was held not to be necessary to prove (by the chawer or maker) rcko was he* should 1 
intended as the payee, and that it sufficed to prove by the supposed payee, ho a Wit- 
who was a cheesemonger at Liverpool, that he did not indorse, especially nc5B * 
as the prisoner had admitted guilt generally in the transaction^). So on an 
indictment for forging a bank note it is not necessary that tiie signing clerk 
at the bank should be produced, and *it sufiices if other wiau^ses, acquaint- £ *79$ J 
ed with his hand-writing, state that the signature to the note is not hi 3 (/). 

Where the name forged is that of an existing person, evidence must he 
given to shew that the person mentioned in the indictment and in the bill or 
note are the sauic(g), and that the signature is not the hand-writing of that 
person, upon proof of which, although there be another person of the same 
name residing near, it will not lx.* necessary to disprove his hand-w riling (A) . 

Since the statute 1> Geo. 4, c. 32, s. 2, has made the parly whose name 
has been forged a competent witness to disprove his hand-writing, it might 
be supposed that he is the best witness to prove the forgery, and that he 
ought to he called; hut it has been held that this is not legally necessary, and 
that the writing on the instrument may be disproved by any person acquaint- 
ed with his hand-writing(i) ; though it must he obvious that the party whoso 
hand-writing was forged must he better able to swear that lie was party to no 
such transaction. If it he necessary to prove the hand-writing of the pris- 
oner to the false signature, it should lie proved by a person who has seen him 
write at Le-l o ice, or who has corresponded with him (A’); but not by mere 


(a) Rex r. Boston, 4 East, 3*1, 577; Smith (/) B.mk Prosecutions, Rum. & Ry. C. C. 
r. KunmictiM, 1 Cr.rnplj. 9; Hathaway r. Bar- 37*. 

row, id. 151. (C) Parr’s cn«e, 1 Leach, 434; 2 East’s P. 

(A) Rex p. Russel, 1 Leach, 8; Thornton’s C. 9. >7. S. C ; Uowne’s case, 2 East’s P. C. 
case, 2 Leach, 634; Rex r. Crocker, id. 997, 997; 2 Russ. Crim. Law, 1392, 2d edit. S. C.; 

(Chit, j 721); Rex r. Boston, 4 East, 592; Rex v. Sponsonby, 2 East’s P. C. 996. 

Russ, & Ry. 97; 2 New Rep. S7, M (.; 1 (h) Rex r. Hampton, I Mood. C. C. 256, 

Chitty’s Crim. Law, 597. (Chit, j 1499). 

(c) Rex r. Bunting, 2 East’s P. C 696; (i) Rex v. Hughes, 2 East’s P. C. 1002; 

Rex v. Cayley, 1 Car. & P. 435; Rex r. Pig- Res p. M’Guire, id.; Russ. & Ry. 379. 
eon, id. 98. When trial will be postponed if party whoso 

( d ) Rex r. Alford, 1 Leach, 150; Rex v. name is forged do not appear in consequence of 
Dodd, i*i. 155; Rex r. Taylor, id. 214; 1 Car. in ofi’er of compromise; Rex r. Parish, 7 Car. 
& P. 98, 435; Rex r. Peacock, Russ. & Ry. & P 782. 

278; Rex v. Mott, id. 435. (k) Ante, 629 to 634; and — 1 Chitty’s 

(«) Rex v. Downs, 1 Leach, 884, in notis; Crim. Law, 679 to 681. 

Bayl. 6th edit. 564, not# 56, (Chit. j. 505). 
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III. of il»e comparison with other documents admitted or proved to be of the prison* 
Evidence. e r’s hand-writing(Z) , when not already in evidence for other purposes. 

Proof of In all cases the best possible evidence should be adduced; for otherwise, 
F °g er y. although the evidence might be legally sufficient to justify a verdict of guil- 
ty, yet the jury, who are frequently anxious to acquit, will do so; and there- 
fore where a bill was accepted in the name of u Samuel Knight, Market . 

Place, Birmingham,” though the judge, after conferring with the other judges 1 

present, held, on an indictment for the forgery of this acceptance, that the 
result of inquiries made at Birmingham by the prosecutor, who was not ac- || 
quainted with the place, was evidence for the jury, though neither the best ’ 
nor the usual evidence given, to prove the non-existence of the pretended | 
acceptor, yet the jury acquitted the prisoner(m). 

When the prisoner is ind icted for forgery by subscribing a fictitious name 
assumed by him, some evidence must be given by the prosecutor that it is not 
the prisoner’s real name(n). But upon an indictment for forging a check 
drawn on the name of G. Andrews upon Messrs. Jones, Lloyd, and Co., it 
was held, that proof that no person named G. Andrews kept an account 
with or had any right to draw on such bankers, was print jacie evidence 
that G. Andrews was a fictitious name(o), that the prisoner’s name is differ- 
ent, and that primd facie he has assumed for the first lime or continued the 
false name for the purposes of deception or fraud in that particular transac- 
tion in making undue use of the instrument'^) ; though it is said, that after * 
proving that he assumed a fictitious name in the transaction and what his real 
[ *797 ] name is, it is incumbent on him to shew that he did not in that 'instance sigu ' 
the false name for the purpose of fraud ( 7 ). And where on an indictment for 
uttering a forged check in the name of J. W. on Messrs. C. G. and Co., 
who were army agents and bankers, it was proved by a clerk in the former 
department that he did not know of any customer named J. W.,and that he 
had been told by the other clerks that there was not any such customer io 
the banking department, it was held, that this was sufficient proof on the part 
of the prosecution to call upon the prisoner to shew that there was in fact 
such a person as J. W. having an account with Messrs. C. G. and Co., and 
in the absence of such proof was sufficient by itself for the consideration ol 
the jury(r). Where a prisoner in custody on a charge of forgery wrote toa 
friend to ask Mr. G. or some other solicitor, whether the punishment was 
the same whether the names forged were those of real or of fictitious per- 
sons,” and Mr. G. was not his attorney, it was held that this was not a 
privileged communication (s). 

Proof of lu support of an indictment for uttering forged notes, evidence that the 
Eridencf P ,IS0ner has previously uttered other forged notes may be given for the pur- 
of previous pose of shewing his knowledge of the forgery (f); hut such notes must be pro- 
Uuering duced and proved to have been forgeries(u) ; or if the prisoner had such other 
admittible. nf)les j n \ } \ s possession, that fact must be proved, and also the service upon 
him of a notice to produce the same, after which parol evidence of the con- 
tents will be admissible in evidence^) . If the defendant has destroyed 


(l) Rex v. Morgan. 1831, in note to Solita 
r. Yarrow, 1 Mood. & Hob. 134 to 135; and 
ante, 631 to 633; Gurney p. Langlands, 5 Bar. 
& Aid. 330. See other cases in l Chitty’s 
(.’rim. Law, 5S0, 581. 

{in) Rex v. King, 5 Car. & P. 123. 

(«) Rex v. Peacock, ante , 782, note («). 
(o) Rex v. Backler, 5 Car. & P. 1 IS, (Chit, 
j. 1563). 


( p ) Id. ibid.; ante, 782, note (<;)• 

(<7) Ante, 796, note (0). 

(r) Hex r. Brnnnan, 6 Car. & P. 326. 

($) Rex v. Brewer, 6 Car. & P. 363. 

{/) Wylie’s rase, I New R. 92; Hough’s 
case, Russ. & Ry. 120. 

( u ) Millard’s case, Russ. Si Ry. 246; 
Rex v. Forbes. 7 Car. & P. 224,tn/ra,noie{:)- 
(z) Id. Ibid. 
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the forged instrument, then no notice to produce the same will be necessa- III. Of the 
ry(y). In a case of forging and uttering a forged bill, a letter written by the Evidence, 
prisoner to a third person, saying that that person’s name is on another bill, Evidence 
and desiring him not to say that that bill is a forgery, is receivable in evidence of previous 
to shew guilty knowledge; but the jury ought not to consider it as evidence 
that that other bill is forged, unless such bill is produced, nnd the forgery of 
it proved in the usual way (r) . So proof of bills on the same house with 
a bill in question, importing to have been drawn by persons not known at that 
house will be deemed ejusdcm generis with the bill in question(a). And 
proof that the prisoner had pointed out where bills or notes ejnsdem generis 
were hidden, is inadmissible, because until explained it raises a presumption 
that he had them in his possession, and had hidden them(6). So proof that 
the defendant had previously uttered other bills or notes ejusdem generis, is 
also admissible(c) ; and it has even been supposed, that the prisoner’s subse- wbenwA- 
quently uttering other forged bills knowing them to have been forged, may uquentUt- 
be evidence of his prior criminality (d). But it has been decided, that if a 
subsequent uttering has been made the subject of a distinct indictment, then 
it cannot be given in evidence to shew a guilty knowledge in a former utter- 
ing(e). And it should seem, that only proof of previous acts should be 
admitted in evidence in a criminal case, to shew quo ammo the prior act 
was done’, unless the subsequent act of uttering was in some way connected 
with the particular case before the # jury, so that it could be shewn that the [ *798 ] 
notes in each case were of the same manufacture (/). And it was in that 
view that Gaselee, J. was of opinion, that bills of exchange precisely similar 
to that passed to the prosecutor by the prisoner, might be given in evidence 
to shew a guilty knowledge in the prisoner, though they were not passed till 
about a month after the uttering in respect of which the prisoner was then 
under trial(g). In the cases just referred to, the bills or notes must be pro- 
duced , and their being forgeries provcd(h). Nor can evidence of what a 
prisoner has said respecting other bills be received unless such other bills are 
produced and proved(i). And proof that the prisoner took back such other 
bills or notes, and changed them with the word “ forged” written upon them, 
is not of itself sufficient evidence of his guilt in any other transaction. How - 
ever , evidence may be given of the prisoner’s conduct on other utterings, and 
that he passed by different names, as tending to shew a system of fraud (A:). 

Proof that the defendant has uttered other forged bills or notes of a different 
kind, though formerly questioned, is now continually admitted, because 
though there may be considerable difference between the genuine bills of 
different houses, the forgeries upon many of them probably come from the 
same hand; and shewing that a man has uttered forged notes of different 
descriptions, raises a presumption that he is in the habit of procuring forged 
notes, and that he had the criminal knowledge imputed to him by the in- 
dictment^). And on an indictment for uttering a forged bill of exchange, 
the judge will hear evidence of all the facts which form parts of one contin- 


(y) How v. Hall, 14 East, 274, ante, 62 6, 
note(x); 795, note(ir). 

(*) Rex r. Forbes, 7 Car. & P. 224. 

(a) Rex v. Hough, Russ & Rj. 120; tupra , 
note (!)• 

(A) Rex r. Rowley, Russ. & Ry. 110; Bayl. 
5th edit. 566. 

(r) Rex r. Wylie, 1 New R. 92, (Chit. j. 
698); Rex r. Ball, 1 Campb 324, (Chit. i. 
748). 

{if) Rex r. Smith, 4 Car. & P. 411; Rex v. 

Ill 


Millard, Russ. & Ry. 245; tupra , note (u). 
(e) Rex c. Smith, 2 Car. & P. 633. 

(/) Rex r. Taverner, Carrington's Supp. 
195, and Carrington's Crira. Law, SdediL 195. 
($•) Rex v. Smith, 4 Car. & P. 111. 

(h) Rex v. Millard, Ruaa. & Ry. 245; Rex 
r. Forbea, 7 Car. b P. 224, ante , 797, note (z). 
(t) Reg. v. Cooke, 8 Car. & P. 686. 

(k) Rex v. Millard, Ruaa. & Ry. 247. 

(/) Rex r. Millard, Russ. & Ry. 247; Bayl. 
6th edit. 568, note 62. 
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or the forger * or bills , kc. 


[part hi. 


IU. Of the ued transaction relating to the uttering of the bill, and will not put the pros- 
Evidence, ecutor to elect what particular fact he means to rely upon as to the uttering, 
Proof of till the case for the prosecution is closed (m). Other evidence to impeach 
Uttering . the prisoner’s conduct on other and different occasions is not admissible, be- 
cause he cannot be expected to be ready to meet it(n) . 

Proof of With respect to the defendant’s intent to defraud, the jury ought, in sup- 
Intent(o). p Qrt 0 f a coun t f or forging the instrument with that intent, to inftr his in- 
tention to defraud the person who would primarily have to pay the instru- 
ment if it were genuine, although from the inartificial manner of committing 
the forgery, or from that person’s ordinary caution, it would not be likely to 
impose on him, and although the object was general to defraud whoever 
might take the instrument, and the intention of defrauding in particular the 
person who would have to pay the instrument if genuine, did not enter into 
the prisoner’s contemplation (p). It is not necessary to prove that any par- 
ty was actually defrauded by the forgery(g) ; and if from the whole circum- 
stance the jury can presume that the defendant intended to defraud any par- 
ty, and such party might have been defrauded if the forgery bad succeeded, 
it is sufficient to convict him, although from circumstances of which he was 
not apprised he could not in fact defraud him(r); and this although the par- 
ty to whom the forged instrument was uttered swore that he believed that 
the defendant did not intend to defraud hira(s). 

(m) Rex v. Hart, 7 Car. & P. 652. 1 Lord Raym. 737. 

(n) Rex v. Millard, Run. & Ry. 247; Bayl. (r) Rex v . Holden, Ron. & Ry. 154, (Cb. 
5th edit. 568, note 62; but see ante , 785, 797. j. 798). 

(o) See ante , 785. (*) Rex r. Shepherd, Run. & Ry 169; Rex 

(p) Rex r. Mazagora, Run. & Ry. 291. v. Harvey, 2 Bar. & Cre*. 261. 

( q ) Rex v. Crook, 2 Stra. 901 ; Rex v. Groat, 
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*CHAPT£R JL 


OF LARCENY, EMBEZZLEMENT, AND FALSE PRETEN- 
CES, RELATING TO BILLS, NOTES 
AND CHECKS. 
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Statement of the Instrument 

ib. 

Falsb Pketsnces. 

ib. 

Statement qf property, Sfc. 
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Provisions of 7 f 9 Geo. 4, c . 29, 


Conclusion 

ib 
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Accessories 

ib. | 

Obtaining credit not within Act 

ib. 

Evidence 
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JVature of Pretences used 

ib. 
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ib. 

Assumption of false Char aster 

ib. 

By Clerks and 8er rants 

ib. 
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By Agents 

ib. 
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Instrument , how described under 7 
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Evidence 
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I. Larcehv or Bills, &c. 

I. Larceoj 
of Bills, 

The 7 & 8 Geo. 4, c. 27, repeals A 

e 2 Geo. 2, c. 25, s. 3, and most of 


the prior acts relative to stealing or embezzling , or obtaining by false prt- 
tenets , bills of exchange, promissory notes, and warrants and orders for the 
payment of money, with an exception of the statutes relating to the post office, 
or any branch of the public revenue, or to the naval, military, victualling, or 
public stores of his majesty, and any act relating to the Bank of England or 
South Sea Company . The 2 Geo. 2, c. 25, s. 3, relates to stealing ex- 
chequer bills and bank notes. 

The 7 & 8 Geo. 4, c. 29, consolidates and amends the law of larceny 7 

and other offences connected therewith, on and from the 1st July, 1827. &8G«o. 
The 5th section enacts, that if any person shall steal any bill, note, (not 4,c. 29, t* 
mentioning exchequer bills or bank notes,) warrant, order, or other security of BUI* 
whatsoever, for money, or for payment of money, whether of this kingdom Not*, and 
or of any foreign state, he shall be deemed guilty of felony, of the samena- Check*, 
ture and in the same degree, and punishable in the same manner as if he had 
stolen any chattel of the like value with the money due on the security so 
stolen or secured thereby and remaining unsatisfied; and each of the several 
documents thereinbefore enumerated shall throughout that act be deemed for 
every purpose to be included under and denoted by the words u valuable se- 
curity.” 

The following sections then provide against obtaining these securities by 
robbery, stealing from the person, menaces, burglary, or house-breaking (a ) . [ *800 ] 
The 46th section subjects clerks and servants stealing any # valuable security, 

(a) Section* 6, 7, 8, II, 12. 
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OP THE LARCENY 


[part hi. 


I. Larceny the property of their masters, to transportation for any term not exceeding 
of Bills, fourteen years nor less than seven years, or to be imprisoned, &c.; and the 
^ c 47th section enacts, that clerks and servants receiving any valuable security 
menu* of on l ^ e * r raaster ’ s account and embezzling it, shall be deemed to have felo- 
7 & s Geo. niously stolen it, and be liable to the same punisbment(6). Receivers of any 
4,c. 29, as stolen or embezzled property are also particularly provided against(c). And 
-^eny ^ 57^ section enacts, that upon conviction of a felony or misdemeanor in 
Notes, and stealing, taking, obtaining, or converting, or in knowingly receiving any chat- 
Checks, tel, money, or valuable security, or other property whatever, on a prosecu- 
tion by or on the behalf of the owner or his executory the prosecutor shall 
have restitution of the chattels, but it provideSy that if it shall appear before 
any award of restitution or order made, that any valuable security (i. e. bill, 
note, or warrant, or order for payment of money,) shall have been bon 1 fide 
paid or discharged by some person or body corporate liable to the payment 
thereof; or being a negotiable instrument, shall have been bonu fide taken or 
received by transfer or delivery by some person or body corporate for a just 
and valuable consideration, without any notice, or without any reasonable 
cause to suspect that the same had by any felony or misdemeanor been sto- 
len, taken, obtained, or converted as therein mentioned, in such case the 
court shall not award or order the restitution of such security. This enact- 
ment is substituted for one in 21 Hen. 3, c. 21, but w ith some very material 
alterations, for it is extended to receiverSy and to property obtained by false 
pretences and other misdemeanors, and the proviso is new. 

The consideration of these provisions, and the other enactments relating 
to public securities, and the decisions applicable to them, would involve the 
examination of the whole law of larceny, embezzlement, and false pretences; 
but we will here only examine those peculiarities which affect bills, promis- 
sory notes, and checks, or orders for the payment of money. 

t 

The In- With respect to the instrument stolen, it was held under the former acts 
•j r “™ ent (and which decisions are still applicable) that it must have been a valid in- 
strumenly or the party could not be indicted for stealing it (d). It should 
therefore seem, that if a bill or note be payable on a contingency, or not 
merely for the payment of money; the party stealing it will not be guilty of 
larceny{e). 

So if the instrument be not impressed with the requisite stamp at the time 
it is obtained by the defendant, he is not indictable(/). Therefore where 
a draft on a banker, which ought to have been stamped, was taken from a 
letter by a person employed by the post office, it was holden that this was 
not such a security as to subject him to be indicted for larceny under the 
statute 7 Geo. 3, c. 50, s. 1, or the 9 Ann, c. 10, s. 41, then in force(g). 
So a check on a banker, written on unstamped paper, payable to D. F. J., 
and not made payable to bearer , is not a valuable security within the 7 k 8 
[ # 801 ] Geo. 4, c. 29, s. 5, because, not *being payable to bearery it does not fall 


(b) See this enactment, post, 804. 

(c) Sect. 54, 55, 56. Those sections avoid 
the objection taken under the prior act, 3 Geo. 
4, c. 24, in Rex v. King, 2 Car. Si P. 412, 
where it was held, that a receiver of stolen se- 
curities for money was not punishable as an ac- 
cessory to a felony under such former act, which 
was so inaccurate that no conviction could take 
place upon it. 

(rf) See cases, post , 802, 803. 


(e) Ante , 773, note (/) and (m), as to forge- 
ry, &c.; see ante , 132 to 145, when or not * 
bill or note is valid. 

(/ ) Rex r. Pooley, 2 Leach, 887; 3 Bos. & 
Pul. 811; Russ. & Ry. 12, S. C.; Chitty’i 
Stamp Acts, 55; but see Rex r. Rccolist, 2 
Leach, 707. 

(g) Rex v. Pooley, 2 Leach, 887; 3 Bos. St 
Pul. 8U; Russ. & Ry. 12, S. C. 
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within the exception in favour of checks so payable (A) ; and it has been held, I. Larceny 
that if a clerk, on receiving money on his master’s account, give the debtor °* 
a receipt on plain paper, when a stamp is necessary, such receipt is notevi- c * 
dence against the clerk on an indictment for embezzlement(t). But this 
doctrine, we have seen, does not apply to the crime of forgery (k). And stolen, 
an unstamped check is admissible for the purpose of identifying other pro- 
perty stolen in support of an indictment for the larceny of the latter(/). 


So on the general ground that the instrument stolen must have been at the 
time valid and available, the first indictment against Aslett failed, it appear- 
ing that the instruments termed in the indictment 44 exchequer bills,” and ap- 
parently valid, were invalid as such, because tlie authority of the person who 
bad signed them had previously ceased (m); and though the prisoner was 
afterwards convicted on another indictment for embezzling the same as u bank 
effects ” under the 15 Geo. 2 , c. Id, s. 12 , and although the majority of the 
judges thought that invalid exchequer bills were nevertheless such u bank ef- 
fects,” yet he was not executed(n). So it was holden no felony to steal 
44 bankers' bills,” which, though signed, and ready for circulation, had never 
been parted with, because no money could be considered as due upon them(e). 

But the circumstance of the payee not having indorsed a promissory note 
was holden not to constitute any objection to a conviction upon the act 
then in force (p). And where the notes of a country bank which had been 
paid, and therefore no longer valuable as notes, were sent into the country 
in return, in order to be re-issued (which they might be under the 44 Geo. 3, 
c. 98, and 48 Geo. 3, c. 149, s. 14.) and were stolen during the journey, it 
was held, that although an indictment for stealing them as notes might not be 
sustainable, yet an indictment might be supported for stealing the stamps and 
paper, which were valuable as re-issuable by the owners ( 9 ). 

Upon the then existing act, which mentioned bank notes in the plural 
number, it was held a felony to steal a single note(r); and that if a person 
employed by the post office on one day secrete a letter containing half a 
bank note, and another letter at a different time containing the other half of 
it, his offence will be complete^); and afterwards the 42 Geo. 3, c. 81, 
expressly declared it a capital offence to secrete, embezzle, or destroy any 
letter containing a part of any instrument named in the former statute; and 
the same point lias also since been decided upon an indictment against a ser- 
vant for embezzling the halves of country bank notes coming by the post to 
his master(f). But it may be proper in these cases to frame the indictment 
specially, with counts describing the pieces as 44 pieces of paper partly 
written and partly printed, bearing stamps,” and specifying their value(n). 

If a person, though not the servant of the party who intrusts him, receive a 
parcel Containing notes to take to a coach-office, and abstract the notes on [*302 1 
his way there, and apply them to his own use, he is guilty of larceny(r). 


(A) Rex r. Y r ates, cor. twelve judges, a. p. 
1829, Carrington's Crim. Law, 3d edit 273, 1 
Mood. C. C. 170, (Chit. j. 1337); and see 
ante, 106 , note (s). 

( l ) Rex r. Hall, 2 Stark. Rr^p. 67. 

(A) Ante, 779, notes (a), (A), nnd (c) 

(/) Rex r. Pooley, 3 Bos. & Pul. 316; 2 
Leach, 900; Rnss. &. Ry. 31, S. C. Rex r. 
Pearce, Peake's Rep. 75, 76. 

(m) Rex r. Aslett, 1 New Rep. 3, 9; and 2 
Leach, 959, (Chitj. 692). 

(n) Id . ibid. 

(o) Rex v. Clark, 2 Leach, 1036; Rot*. & 
Ry. 181, 8. C.; infra; but see Rex v. Ran- 


som, Russ. Ry. 232; 2 Leach, 1090, 1098, 
S. C. ; and cases, po$t % 802, note ( y ). 

( p ) Hassell’s Case, 2 East's P. C. 598. 

(q) Rex r Clark, 2 Leach, 1086; Russ. & 
Ry. 191, 8. Rex c . Vyse, 1 Mood. C. C. 
219, (Chit. j. 1472). See a form, Rex v. 
Mead, 4 Car. & P. 535. 

(r) Rex r. Hassell, I Leach, 1. 

(t) Rex p. Moore, 2 Leach, 575; 2 East's 
P. C. 681, S. C. 

(O Rex p. Mead, 4 Car. & P. 535. 

(u) Id. ibid. 

(r) Reg. v. Jeakins, 9 Car. & P. 38; and 
see Rex v. Jones, 7 Car. & P. 151. 
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I. Larceny The instrument stolen must have been the property of another person at 
of Bills, the time it was taken, and also of value to him at that time, and therefore it 
&c ' was holden not to be the offence of larceny under the prior act 2 Geo. 2, 

The In- c# 25, to compel, by duress, a man to write and sign a note on the paper 

sto'enT** a °d with the ink of the defendant(w). So since the 7 & 8 Geo. 4, c. 29, 
where A. in consequence of seeing an advertisement applied to B. to raise 
money for him, and B. said he would procure him 5000/., and produced 
from his pocket-book ten blank 69. bill stamps, across each of which A. 
wrote 44 accepted payable at Messrs. P. and Co.’s, 189, Fleet Street, Lon- 
don,” and signed his name, and B., who was present, took up the stamps, 
and nothing was said as to what was to be done with them, and afterwards 
bills of exchange for 500/. each were drawn on these stamps, and B. put 
them in circulation, it was held, that these stamps, with the acceptances thus 
written upon them, were neither 44 bills of exchange,” 44 orders for the pay- 
ment of money,” or 44 securities for money,” and that a charge of larceny 
against B. for stealing the stamps , and for stealing the paper on which the 
stamps were, could not be sustained, the paper and stamps being the proper- 
ty of B., and continuing throughout in his possession (a:). But acheckona 
banker is the subject of larceny, even while in the drawers own hands(y). 

Of the /a- As in the case of forgery, the indictment for larceny relating to bills and 
Statement notes must state by name to have been one of those describ- 

of the In- ed in the statute upon which the indictment is founded; and this in general 
« trument. is sufficient, without setting out the instrument verbatim , for describing them in 
a general manner suffices (r). Under the 2 Geo. 2, c. 25, it was held, that 
an indictment for stealing a bank note, but describing it # as 44 a certain note 
(not saying bank note or promissory note ) commonly called a bank note,” 
was insufficient(a). So if the thing stolen be described as a bank post bill, 
and be not set out, the court cannot take judicial notice that it is a promis- 
sory note, or that it is such an instrument as under the 2 Geo. 2, c. 25, may 
be the subject of larceny, though it be described as made for the payment 
of money (6). And it is insufficient in an indictment for larceny to describe 
bank notes as so many pounds sterling to which they amount in value, but 
they should be described as bank notes(c). 

It suffices and is proper to describe bank notes as 44 divers, to wit, ten 
bank notes for the payment of divers sums of money, amounting in the 
whole to a certain sum of money, to wit, the sum of fifty pounds, and of 
the value of fifty pounds,” without even stating the amount or value of the 
individual note(d); and it seems it will suffice to describe them as 44 bank 
notes” generally (e); or they may be described as 44 promissory notes called 
bank notes,” or as 44 promissory notes called bank post bills,” according to 
the fact (/). 
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( 10 ) Rex 9 Phipoe, 2 Leach, 673, (a), 
(Chit j. 646). 

( x ) Rex v . Hart, 6 Car. & P. 106. 

(y) Rex v. Metcalf, 1 Mood. C. C. 433, 
overruling Walsh’s case, Rnss. & Ry. 215; 2 
Leach, 1054; 4 Taunt. 258. Though to make 
a thing the subject of larceny it must be of 
tome value, and stated to be so iu the indict- 
ment, yet it need not be of the value of some 
coin known to the law, that is to say, of a 
farthing at the least; Reg. v. Morris, 9 Car. & 
P. 847. 

( s ) Rex e. Johnson, 2 Leach, 1103; Rex 


v . Pedley, 1 Leach, 325; Rex v . Sheppard, I 
Leach, 226; Rex v. Craven, 2 East’s P* C. 
601, 777; Russ. & Ry. 14. S. C. 

(o) Rex t>. Craven, 2 East’s P. C. 601; 
Russ. & Ry. 14, S. C. 

(6) Rex t. Chard, Ross. & Ry* *83. 

(e) Rex v. Furoeaux, Russ. & Ry. 385, 401. 

(d) Rex v. Johnson, 2 Leach, 1103; Re**- 
Partrick, 1 Leach, 253; Rex * Sberrisgtoi» 
id. 513. 

(e) Rex v. Johnson, 3 M. & 8el. 647. 

(/) Rex v. Partrick, I Leach, 263; Re* f 

Sherrington, id. §19. 
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•A bill of exchange should be described as “ a bill of exchange for the I. Larceny 
payment of the sum of ten pounds^).” Sometimes, unnecessarily, the bill j^ 8 **’*' 
is fully described, though not set forth verbatim as in forgery (A), before the 
2 4 3 Will. 4, c. 123, s. 3. . 

A promissory note may be described generally as “ a promissory note for statement 
the payment of five guineas,” or 44 a promissory note for the payment of five of the In - 
pounds,” according to the fact. strumsnt. 

If the indictment profess to state the purport, (that is, the very words) of 
the instrument, it must be set forth with great exactness, or the indictment 
will be bad, unless it appear upon the face of it, or by averment , that it was 
an instrument of the description mentioned in the statute and in the indict- 
ment^*). 

A draft or check drawn in the country on a London banker, may be laid 
as a warrant or as an order for the payment of moneyik). 

It has been usual, w hen the indictment is for stealing several articles, to 
state the value of each separately, as 44 one promissory note for the payment 
of the sum of five pounds, and of the value of five pounds, and two bank 
notes for the payment of the sum of one pound each, and of the value of 
one pound each.” But it is not essential that the value should be thus sep- 
arately stated (/). 


The instrument as to ownership is usually described as 4C a bill of exchange Statement 
for the payment of ten pounds, and of the value of ten pounds, the property ^°P er - 
of A. B. then and there being found, the said sum of ten pounds secured 
and payable by and upon the said bill of exchange being then and there due 
and unsatisfied to the said A. B., feloniously did steal, take, and carry away, 
against the form of the statute in such case made and provided, and against 
the peace of our said lady the Queen, her crown and dignity (m).” The 
words “of the property of A. B.,” or the words 44 which said notes were 
then and there the property of A. B., and are due and unsatisfied,” seem 
proper(n). But on an indictment for stealing property which had belonged 
to a deceased person, who appointed executors who would not prove the 
will, it was held that the property must be laid in the ordinary, and not in a 

C erson who, after the commission of the offence, but before the indictment, 
ad taken out letters of administration with the will annexed; because the 
rights of an administrator only commence from the date of the letters as dis- 
tinguished from those of an executor, which commence not from the grant- 
ing of the probate but from the death of the testator(o). Sometimes a bill 
of exchange or note has been described as 44 of the goods and chattels of A. 

B.” but (although bills may be considered as goods and chattels for some 
purposes (p)) yet as the stealing them (being choses in action ) was not at 
common law indictable as a larceny (^), those words seem untechnical. 

The conclusion must be against the form of the statute (r ) ; and although an Conclu- 
sion. 


(g) Rex v . Cm Ten, 2 East's P. C. 602. 

(A) See a foil form, 3 Chit Crim. Law, 973, 
974. 

(«) Rex v. Sherrington, I Leach, 513; Rex 
Partrick, 1 Leach, 253; Rex e. Johnson, 2 
Leach, 1 103, and notes. 

(k) Rex v. Sheppard, 1 Leach, 226. 

(/) 2 Stark. Cr. P. C. 451; Rex s. Peel, 
Rasa. |c Rjr. 407. 


(m) 8ee form, 3 Chit Crim. Law, 974; Cro. 
C. C. 296; Stark. 451. 

(n) Rex r. Milnes, East's P. C. 602. 

(o) Rex v. Smith, 7 Car. & P. 147. 

(p) Per Tindal, C. J. in Camming r. BaiJaj , 
6 Bing. 371 ; 4 Moore & P. 86, (Chit. j. 1485). 

(q) Calye’s caae, 8 Co. 33. 

(r) Rex v. Pearaoo, 5 Car. k P. 121. 
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I. Larceny informal conclusion is aided after verdict by the 7 Geo. 4, c. 64, s. 20, it 
of Bills, ^ 9 till cause of demurrer(s ) . 


ifaDf raor 
to any bar 
ration in i 


Aceesso- ♦With respect to accessories , the 7 & 8 Geo. 4, c. 29, s. 54, enacts, that 
f *804 I w ^ ere original offence is felony, the receivers of stolen property may be 
L J tried either as accessories after the fact, or for a substantive felony (t). 

Where A. and B. were indicted jointly as principal and accessory', A. 
for stealing six bank notes of 100/. each, and B. for receiving the said notes, 
knowing them to have been stolen, and it appeared that A. stole the six 
100/. notes, and got them changed into 20/. notes, some of which B. receiv- 
ed, it was held that B. could not be convicted on this indictment (u). 

Evidence. ’ If a bank note be described generally as such, and the instrument is on the 
face of it a note, the maker’s signature need not be proved(»). But if a 
bank note be unnecessarily described as signed by A. H. for the Governor 
and Company of the bank of England, the signature should be proved(s). 

It will not, however, be necessary to prove in evidence the whole number 
or quantity of bank notes, bills, &c. alleged to have been stolen(y). 


II. Embez- II. EMBEZZLEMENT OF BlLLS, &C. 

zlement of 

Bills, &c. jr 0R the punishment of embezzlements committed by clerks and strvants y 

ment7 ,e " 7 & 8 Geo. 4, c. 29, s. 47, declares(z) and enacts, “ That if any clerk 
'clerks nod or servant , or any person employed for the purpose or in the capacity of a 
Servants, clerk or servant, shall by virtue of such employment receive or take into his 
4 * 29 possession any chattel, money , or valuable security , for or in the name or on 

47 . C * * ’ the account of his master, and shall fraudulently embezzle the same or any 

part thereof, every such offender shall be deemed to have feloniously sloUn 
the same from his master, although such chattel, money, or security was not 
received into the possession of such master otherwise than by the actual pos- 
session of his clerk, servant, or other person so employed; and every such 
offender being convicted thereof, shall be liable at the discretion of the court 
to any of the punishments which the court may award as hereinbefore last 
mentioned (a).” 


Embezzle- And f or (j ie punishment of embezzlements committed by agents intrust- 
l Agents{b). with property, ihe 49th section of 7 & 8 Geo. 4, c. 29, enacts, “ That 


^ « Q * (t) Reg. t?. Smith, 2 Mood. & Rob. N. P. 

C. 109; see ante, 794. 

14 (/) See Reg. v. Caspar and others, 9 Car. & 

P. 289; and Reg. v . Pulham, id. 280. 

(u) Rex v. Walkeley, 4 Car. & P. 132. 

( v ) Rex v. EUins, Russ. & Ry. 188. 

(x) Rex r. Craven, 2 East’s P. C. 60 1 ; Russ. 
& Ry. 14, S. C.; Rex v. Ellins, Russ. Sc Ry. 
188. 

(y) See Rex v. EUins, Rnss. & Ry. 1SS; 
Rex v . Carson, Russ. & Ry. 803; Rex v. 
Johnson, 3 M. Sc Sel. 548; post , 807, as to 
Embezzlement . 

(z) The present enactment is similar in effect 
to the repealed act, 39 Geo. 3, c. 85. 

(a) See sect. 46, ante , 799, 800. 

(b) The fraudulent misapplication by bank- 
ers, brokers, and other agents , by pledging and 
misapplying bills and other negotiable securities 


of their employers, not having been cognizable 
by the criminal law, (Walsh’s case, 4 Taunt. 
258, 284; 2 Leach, 1054; Russ. & Ry. C. C. 
215, S. C. See also Clayton’s case, 1 Mem. 
579,) the statute 52 Geo. 3, c. 63, (now repeal- 
ed), was passed to prevent such embezzlement; 
see that act and notes, 3 Chit. Crira. Law^2d 
edit. 921(a). On that act it was held, that* 
person gratuitously engaging to procure the dis- 
count of a bill, not being in any business within 
which such an employment regularly falls, 
could not be convicted of embezzling the hill 
deposited with him for the purpose of procur- 
ing such discount. Rex v. Prince, Mood. & 
M. 21; 2 Car. & P. 517; for, per Lord Ten- 
terden, “ It is true, that for certain purposes, a 
friend is an agent; but it was intended to con- 
iine the operation of the statute to person* act- 
ing in discharge of their functions 
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if any money, or security for the payment of money, shall be intrusted II. Embe*. 
to any banker, merchant, broker, attorney, or other *agent with any di- 
rection in writing to apply such money, or any part thereof, or the proceeds EmfozJe- 
or any part of the proceeds of such security, for any purpose specified in mem by 
such direction, and he shall, in violation of good faith, and contrary to the f^g^^ 
purpose so specified, in any wise convert to his own use or benefit such mo- ^ 29 .^ 
ney, security or proceeds, or any part thereof respectively, every such offen- 49. 
der shall be guilty of a misdemeanor, and, being convicted therof, shall be L *805 ] 
liable, at the discretion of the court, to be transported beyond the seas for 
any term not exceeding fourteen years nor less than seven years, or to suffer 
such other punishment by fine or imprisonment, or by both, as the court 
shall award; and if any chattel or valuable security, or any power of attor- 
ney for the sale or transfer of any share or interest in any public stock or fund, 
whether of this kingdom, or of Great Britain , or of Ireland , or of any for- 
eign state, or in any fund of any body corporate, company, or society, shall 
be intrusted to any banker, merchant, broker, attorney, or other agent, 
for the safe custody , or for any special purpost ) without any authority to sell, 
negotiate, transfer, or pledge, and he shall, in violation of good faith, and 
contrary to the object or purpose for which such chattel, security, or power 
of attorney shall have been intrusted to him, sell, negotiate, transfer, pledge, 
or in any manner convert to his own use or benefit such chattel or security, 
or the proceeds of the same, or any part thereof, or the share or interest in 
the stock or fund to which such power of attorney shall relate, or any part 
thereof, every such offender shall be guilty of a misdemeanor, and, being 
convicted thereof, shall be liable at the discretion of the court, to any of the 
punishments which the court may award, as hereinbefore last mentioned. ” 

Sect. 50 enacts, 44 That nothing hereinbefore contained relating to agents Sect 50. 
shall affect any trustee in or under any instrument whatever, or any mortga- 
gee of any property, real or personal, in respect of any act done by such 
trustee or mortgagee in relation to the property comprised in or affected by 
any such trust or mortgage; nor shall restrain any banker, merchant, broker, 
attorney, or other agent, from receiving any money which shall be or be- 
come actually due and payable upon or by virtue of any valuable security, 
according to the tenor and effect thereof, in such manner as he might have 
done if this act had not been passed; nor from selling, transferring, or oth- 
wise disposing of any securities or effects in his possession, upon which he 
shall have any lien, claim, or demand entitling him by law so to do, unless 
such sale, transfer, or other disposal shall extend to a greater number or part 
of such securities or effects than shall be requisite for satisfying such lien, 
claim, or demand.” 

Sect. 52 enacts, 44 That nothing in this act contained, nor any proceed- S** 1 - 
ing, conviction, or judgment to be had or taken thereupon, against any bank- 
er, merchant, broker, factor, attorney, or other agent as aforesaid, shall pre- 
vent, lessen, or impeach any remedy at law or in equity, which any party 
aggrieved by any such offence might or would have had if this act had not 
been passed; but nevertheless the conviction of any such offender shall not 
be received in evidence in any action at law or suit in equity against him; and 
no banker, merchant, broker, factor, attorney, or other agent as aforesaid, 
shall be liable to be convicted by any evidence whatever as an offender 
against this act, in respect of anv act done by him, if he shall at any time 
previously to his being indicted for such offence have disclosed such act, on 
oath, in consequence of any compulsory process of any court of law* or equi- 

112 
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ty *in any action, suit, or proceeding which shall have beeu bona fide insti- 
tuted by any party aggrieved, or if he shall have disclosed the same in any 
examination or deposition before any commissioners of bankrupt.” 

But these clauses in the 7 & 8 Geo. 4, c. 29, relating to embezzlement 
by clerks and agents, do not extend to a person gratuitously engaging to 
procure the discount of a bill, and converting the proceeds to his ownuse(c); 
though an occasional employment would suffice (d). And an employment 
as clerk, without a formal appointment under a corporate seal, suffices in the 
case of a corporation (e); and it is not material whether or not the master 
was legally entitled to the bills or notes received for his use by the clerk(/). 
Where A. placed valuable securities in the hands of B. with a written direc- 
tion to invest the proceeds in the funds, ct in case of any unexpected acci- 
dent happening to A.” and no accident did happen to A. and the proceeds 
were converted by B. to his own use, it was held he was not indictable under 
the now repealed act, 52 Geo. 3, c. 63, and it should seem that he would 
not be so under the 7 & 8 Geo. 4, c. 29, s. 49(g) ; and it was also holdeo, 
that an allegation in the indictment, that A. placed valuable securities ia the 
hands of B. with an order in writing to invest the proceeds in the govern- 
ment funds, was not supported by proof of an order in the above terms(A)(l). 

With respect to the instrument embezzled, the observations already made 
in treating of the larceny of bills, &c. will in general apply (i). 

And for preventing the difficulties that have been experienced in the prose- 
cution of clerks and servants guilty of embezzlement, the 7 & 8 Geo. 4, c. 
29, s. 48, enacts, u That it shall be lawful to charge in ihp indictment, and 
proceed against the offender for any number of distinct acts of embezzle- 
ment not exceeding three y which may have been committed by him against the 
same master, within the space of six calendar months from the first to the last 
of such acts; and in every such indictment, except where the offence shall 
relate to any chattel, it shall be sufficient to allege the embezzlement to be 
of money, without specifying any particular coin or valuable security; and 
such allegation, so far as regards the description of the property, shall be sus- 
tained, if the offender shall be proved to have embezzled any amount , al- 
though the particular species of coin or valuable security of which such 
amount was composed shall not be proved; or if he shall be proved to have 
embezzled any piece of coin or valuable security, or any portion of the value 
thereof although such piece of coin or valuable security may have been de- 
livered to him, in order that some part of the value thereof should be re- 
turned to the party delivering the same, and such part shall have been re- 
turned accordingly (&).” Before this statute the property embezzled, or at 
least some portion of it, must have been specifically described (/). 

A party may be properly described as the clerk or servant of one body 
of persons, though appointed or elected by another body of persons: thus 
the clerk of a savings’ bank may be described as clerk *to the trustees } though 


(c) Rex v . Prince, Mood. & M. 2; 2 Car. 
& P. 517, 8 . C.; ante , 804, note (6). 

( d ) Rex v. Spencer, Rum. & Ry. 299; Rex 
v . Beechey, id . 819. 

(e) Rex v. W tilings, 1 Car. & P. 454. 

(/) Rex v. BencaTt, 1 Car. & P. 454. 

( g ) Rex o. White, 4 Car. & P. 46. 

(A) Id. ibid . 


ft) See ante , 800 to 802. 

(k) This removes the objection taken under 
39 Geo. 3, e. 85; aee Rex v. Ward, Gow’sN. 
P. C. 169. 

(Z) Rex v. Furneaux, Ross. & Ry. 336; 
Rex v. Tyers, id. 402; Rex v. Flower, 6 B. & 
C. 736 ; 8 Dow. & Ry. 612, S. C.; hut see 
Rex v. Hall, Russ. & Ry. 463. 


(1) See poet, 825, (73). 
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elected by the managers (m). So a collector of poor’s rates may be de- 
scribed as servant to the committee of management ot the affairs of the parish, 
though elected by the vestry (n). And the clerk or servant of several per- 
sons is the clerk or servant of each(o). 

It is not necessary in an indictment for embezzlement to state from whom 
the prisoner received the bills, money, &c.(p); but it must appear that the 
prisoner received the instrument from a third person, for the use of his mas- 
ter, and not from the master or another servant to be paid away by the pris- 
oner, and if a subsequent common larceny count allege that the defendant 
feloniously stole, adding, “ in manner and form aforesaid ,” referring to the 
first count, the defendant cannot be convicted on either^). Before the 
above statute, where the prisouer was indicted for embezzling several bank 
notes, be being a clerk and servant of the prosecutor, it being uncertain what 
were the exact amounts of the bank notes he had received, and they did not 
exceed 20/., the indictment settled by an eminent crown lawyer, stated one 
note of 10/. one of 5/., one of 2/., and three of 1/., so that one or other of 
this amount might be paid to him, this was held proper by Le Blanc and 
JJayley, J. because stealing any one would complete the crime of lar- 
cey(r). 

Receivers may be indicted either as accessories after the fact, or for a sub- Receivers, 
stantive felony’ where the original offence is felony; or for a misdemeanor 
where the original offence is a misdemeanor(s). 

It is not necessary to prove in evidence the whole number or quantity of Evidwic# * 
bank notes, bills, &c. alleged to have been stolen; and, therefore, in support 
of an indictment for embezzling a letter, stating that it contained several 
notes, it will suffice, though only one should be proved (/): and on an indict- 
ment for embezzling one pound notes and other monies, &c. describing them, 
though the evidence was that other property than that described was embez- 
zled, it was held sufficient (u). Some specific sum or security must, how- 

ever, be proved to have been embezzled, and the mere proof of a general 
deficiency in account will not suffice^). 

On the trial of a person under the 52 Geo. 3 , c. 143 , s. 2 , for embez- 
zling a letter containing a bill of exchange, he being at the time employed 
under the post office, it was held sufficient to prove that such person acted 
in the service of the post office, and that it was not necessary to go into 
proof of his appointment^). 


III. Obtaining Bills, &c. under False Pretences. hi. Ob- 

taining 

With respect to falte pretencet, it was bolden, that at common law the OD <ta c ' 

falie Pre- 

(r) Jackson's case, S Chitty's Crim. Law, tences. 

26 6, where see the form of indictment on which 
he was convicted and transported. 

(«) 7 & 8 Geo. 4, c. 29, ss. 54, 55. See 
cases referred to, ante , 804, note (/). 

(/) Rex v. Ellina, Ross. & Ry. 188; and see 
7 & 8 Geo. 4, c. 29, s. 48, ante , 806. 

(u) Rex v. Carson, Ran. & Ry. 308; Rex 
r. Johnson, S M. & Sel. 648. 

(v) Reg. r. Jones, 8 Car. & P. 288; and see 
Rex v. Tyers, Run. & Ry. 402, 404. 

(x) Rex r. Rees, 6 Car. & P. 606. 


(i») Rex v. Jenson, 1 Hood. C. C. 434. 

(n) Reg. v. Callahan, 8 Cor. & P. 154; and 
see Rex v. 8qaire, Run. & Ry. 349; 2 Stark. 
N. P. C. 348, S. C.; Rex v. Ward, Gow’s N. 
P. C. 168. It was also contended in the prin- 
cipal case that the prisoner was aa officer and 
not a clerk or servant. 

(o) Rex e. Leech, 3 Stark. N. P. C. 70; 
Rex v. Carr, Ross. & Ry. 198. 

( p ) Rex v. Bencall, and Rex v Wdlings, I 
Car. & P. 454. 

(q) Rex *. Morray, 6 Car. & P. 145, 146; 
1 Mood. C. C. 276, S. C. 


Digitized by 


807 a 


OF THE EMBEZZLEMENT 


III. Ob- 
taining 
Bills under 
False Pre- 
tences. 

Provisions 
of 7 & 8 
Geo. 4, c. 
29, s. 53. 

[ *80S ] 


Obtaining 
Credit not 
within Act. 


Nature of 
Pretences 
used. 


Assump- 
tion of 
False 
Character. 


[PART lit. 1 CHIP. II. 


obtainingof property by giving a check on a banker, where the party had no 
account, was notan indictable fraud(j/); but in a subsequent *case, when 
the indictment for such a fraud was properly framed upon the repealed statute 
30 Geo. 2, c. 24, s. 1, the defendant was held indictable, and was convict- 
ed (z). And low by the 7 & 8 Geo. 4, c. 29, s. 53, after reciting that a 
failure of justice frequently arises from the subtle distinction between larceny 
and fraud; for remedy thereof, it is enacted, “ That if any person shall by 
any false pretence obtain from any other person any chattel, money or valu- 
able security , with intent to cheat or defraud any person of the same, every 
such offender shall be guilty of a misdemeanor , and being convicted thereof 
shall be liable, at the discretion of the court, to be transported beyond the 
seas for the term of seven years, or to suffer such other punishment by fine 
or imprisonment, or by both, as the court shall award: provided always, that 
if upon the trial of any person indicted for such misdemeanor, it shall be prov- 
ed that he obtained the property in question in any such manner as to amount 
in law to larceny , he shall not by reason thereof be entitled to be acquitted 
of such misdemeanor, and no such indictment shall be removed by certiora- 
ri; and no person tried for such misdemeanor shall be liable to be afterwards, 
prosecuted for larceny upon the same facts(a).” Obtaining credit in account 
from the party’s own banker, by drawing a bill on a person on whom the 
party has no right to draws and which has no chance of being paid, is not 
within the act, though the banker pays money for him in consequence there- 
of to an extent he w ould not otherw ise have done (b). But obtaining, as a 
loan, from the drawer of a bill accepted by the prisoner and negotiated by 
the drawer, part of the amount, for the purpose of paying the bill, under the 
false pretence that the prisoner was prepared with the residue of the amount, 
is an offence within the act, the prisoner being shewn not to be prepared, 
end not intended so to apply the money (c). 

If a person, procuring a tradesman to sell him goods as for ready money, 
direct him to send his servant with them to his lodgings, and then deliver 
fabricated bills in payment, retaining the goods, though he cannqt be prose- 
cuted for felony in stealing them, he may be found guilty of obtaining them 
by false pretences(d). And it seems that obtaining money from the county 
treasurer by a forged order, purporting to be signed by a magistrate, for pay- 
ment of expenccs of conveying vagrants, is an offence writhin the act(r). 
But a mere pretence that the party would do an act which he did not mean 
to do (as a pretence to pay for goods on delivery(/), or that he would get 
a bill discounted (g),) is not a false pretence within the’ act (h). And the 
pretence must be for the purpose only of obtaining the property; and it has 
been held, that a pretence to a parish officer, as an excuse for not working, 
that the party had not clothes, when he really had, though it induced the offi- 
cer to give him clothes, was not obtaining goods by false pretences within 
the act(i). There may, however, be a sufficient false pretence within the 
statute by the acts and conduct of the party, without any verbal misrepre- 
sentation; and therefore it has been held, that w r here the prisoner obtained 
money from the keeper of a post-office, by assuming to be the person men* 


(y) Rcxv. Lnrn, 6 T. R 565, (Chit. j. 662). 
(*) Rex r. Jackson, 3 Campb. 370, (Chit. j. 
885). 

(a) Seo Reg. v. Norton, 8 Car. & P. 196; 
post, 809, note (r). 

( b ) Rex v . Wavell, 1 Mood. C. C. 224. 

(c) Rex v. Crossley, 2 Mood. & Rob. 17. 
(<i) Rex v. Parkes, 2 Leach* 614, (Chit. j. 

571). 


(e) Chit. Burn’? Just. 29th edit. 645; R ex* 
Rush worth, Russ. & Ry. C. C. 317; 1 Stark 
396, S. C. 

(/) Rex t>. Goodhall, Russ &Rv. C.C.461; 
The King r. Clifford, K. B. 1824, 8. C. 

( g ) Rex r. Clifford, supra . 

(A) Supra, note (/). 

(t) Rex v . Wakeling, Russ. & Ry. C C. 504 
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tioned in a money order which he presented for # payme»t, though be III. Ob- 
raade no false declaration or assertion in order to obtain the money, it was jjj(£ l 'J IK | er 
a false pretence within the act (k ) : and it has been also held, that the fact of F a ) M 
uttering a counterfeit note as a genuine one, is tantamount to a represents- twice*, 
tion that it was so(/). So if a party obtain goods under the false pre- 
tence that he is recommended by a partner, and that a bill of exchange, 
in reality worthless, is a good one, he may be convicted and punished(m). 

But where upon an indictment for false pretences in passing a note of a 
bank that had stopped payment as a good note, though it appeared that 
the prisoner knew that the bank had stopped payment, yet as it further ap- 
peared that two ouly of the partners in the bank had become bankrupts, and 
that the third had not, it was held that the prisoner must be acquitted(n). 

.The observations already made as to the nature of the instrument stolen 
or embezzled, will be applicable to the case of iponey or securities obtained 
under false pretences(o). And, therefore, if a party obtain a check not made 
payable to bearer , and, consequently, requiring a s/amp, he cannot be indict- 
ed for obtaining a valuable security within the act(p). 


The indictment must specify w hat the false pretences were by which the Of the In- 
prisoner obtained the money or security (q). And an indictment under the <, * cUne,lt - 
statute 7 & 8 Geo. 4, c. 29, s. 53, is bad, unless, in addition to the false 
pretences, it contain the requisites of a count for larceny; and if it do not 
allege the money, &c. obtained to be the property of any person, it will not 
be sufficient, inasmuch as it could not in that state be pleaded in bar to a sub- 
sequent indictment for larceny, which it is made by the proviso contained 
in that section(r). And where an indictment on 7 & 8 Geo. 4, c. 29, s. 

53, stated that the prisoner, contriving, &c. to cheat A. B., falsely pretend- 
ed to A. B. that he was a captain in the East Jndia Company's service, 
and that a certain promissory note, which he then delivered to A. B., was 
a valuable security for 21/., by means of which false pretences ho fraudu- 
lently obtained from A. B. 8/. 15s., whereas the prisoner was not a cap- 
tain, &c., and the note was not a valuable security; it was held, as it did 
not appear but that the note was the prisoner’s own promissory note, or 
that he knew it to be worthless, there was no sufficient false pretence in 
that respect; and as the two pretences were to be taken together , that the in- 
dictment was bad, and judgment given upon it was reversed on a writ of 
error(tf) . 


Receivers of property obtained under false pretences are guilty of a mis- Receivers, 
demeanor, and may be indicted and convicted thereof without the previous 
conviction of the person guilty of the principal misdemeanor(/). 

The general nature of the evidence to be adduced in support of an indict- Evidence, 
ment for obtaining money or valuable securities under false pretences may 
be collected from the previous remarks. Where the false pretence is con- 
tained in a letter, which is lost before trial, the prisoner may be convicted 
on parol evidence of its contcnts(ti). 


(k) Rex r. Storey, Russ. & Ry. C. C. 81. 
(/) Rex v. Freeth, Russ & Ry. C. C. 127, 
Lawrence, J. duuntiente 
(to) 3 Chitty’s Crim. Law, 1007, where see 
the indictment on which the party was con- 
victed. J 

(n) Rex v. Spencer, 3 Car. & P. 420. 

( o ) See ante , 800 to 802. 

(p) Rex v. Yates, 1 Mood C. C. 170. 


( q ) Rex t\ Mason, 2 T. R. 681; 1 Chit. 
Burn's Just, 28th edit. 647. 

(r) Reg r. Norton, 8 Car. & P. 196. 

(s) Wickham v. The Queen, 2 Perry & 
Dav. 333. 

(0 7 & 8 Geo. 4, c. 29, s. 66. See cases 
referred to, ante , 804, uete ( t ). 

(u) Rex r. Chadwick, 6 Car. & P 181. 
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APPENDIX. 


FORMS 


CONTAINED IN THE BODY OF THE WORK. 

Form or ▲ Foreign Rill, 146. 
an Inland Bill, id. 
a Bill under 61., id. 
a Check, 147. 

a Promissory Note, 147, 616. 

A Country Banker’s Note, 147. 
an /. O. U., id. 

Indorsements, several Forms or, 224 , 226. 

Notice that a Bill has reen ortained ry Fraud, 97, n. (k) 
268, d. («). 

lost, &e. 268, note (m). 
an Acceptance in general, 291, 294. 

PAYARLE AT A PARTICULAR PLACE, 298, 294. 
CONDITIONAL ACCEPTANCE, 801. 

PARTIAL OR VARYING, 808. 

supra Protest, 846. 

a Protest por Non-Acceptance, 882, note (c), 462. 

Non-Payment or a Foreign Bill, 462. 

an Inland Bill, 465. 
Notice or Non-Payment, 471, in note. 

Declaration, 661 to 667. 

Plea or Payment or Money into Court, 697. 


GENERAL RULES AND ORDERS. 


ADMISSION OF HANDWRITING.— Rules H. T. 2 Will. 4, 1882, reg. vii.;H. T. 4 Anoendix 
Will. 4. 1834, a 20, anU, 685. Appendix, 


BAIL.— Rule II. T. 2 Will. 4, 1882, ss. 19, 21, ante, 648, 649. 


BANKRUPTCY. 

Court of Rwitu), February 2, 1882. 

It is ordered. That each official assignee shall p r es ent for acceptance all unaccepted bills of Duty of 
exchange as soon as he shall receive the same, and before be deposits them in the Bank of Eng- Officio] 
herein after directed. Assignee 

_ with re- 

That each official assignee shall deposit in the Bank of Ensland, to the credit of the Account- gp*ct to 
General of the High Court of Chancery, all bills, notes, and ether negotiable instruments, ex- Buis of 
<*pt unaccepted bills of exchange, as soon as he shall receive the same; and shall deposit in like Exchan ge 
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Appendix. 

Deposit in 
Bank of 
England. 


Duty -of 
Bank. 
Present- 
ment for 
Payment. 

[ *812 1 


manner all unaccepted bills of exchange, as soon as the same shall hare been accepted or re- 
fused acceptance; and shall, at the time of such deposit, leave a statement in writing with the 
cashier of the Bank of England, specifying the dates and contents of the instruments so deposit- 
ed, the name of the official assignee making the deposit, the name and description of the bank- 
rupt or bankrupts, and the particular estate to which the same respectively belongs; and that 
such instruments respectively are to be deposited to the credit of the said accountant-general, 
and of such particular estate; and shall also take a receipt for the same from the cashier of the 
bank, and carry it to the office of the said accountant-general, who will give a proper voacher, 
to be produced when culled for by the commissioners. 

That when and ss soon as any bill, note, or other negotiable instrument, deposited as afore- 
said in the Bank of England in the name of the accountant-general, in pursuance of the statute 
1 & 2 Will. 4, c. 66 , or of any order of the Lord CbancelTor or the said court, shall become 
due, the Governor and Company of the Bank of England shall, ‘without any direction from the 
accountant-general, deliver all such bills, notes, or other negotiable instruments, to one of the 
cashiers of the bank, who is to present the same for payment, and receive the sums of money 
due thereon respectively, and forthwith to pay the sums so received (if any) into the Bank of 
England, to be there placed to the credit of the said accountant-general, and to the credit of the 
respective estates to which the said bills, notes, or other negotiable instruments were placed it 
the time of delivering the same to the cashier. 


Noting and And * n ca9e bills, notes, or other negotiable instruments, or any of them, shall not be 

Protesting. t * le 9a *d Governor and Company of the Bank of England shall cause such bills, notes, and 

^ other negotiable instruments, as are by law required to be noted and protested, to be delivered 
to a notary for that purpose, and to be noted and protested accordingly; and shall, after the 
same shall have been so noted or protested, as the case may be, again deposit the same in the 
Bank of England to tbe credit of the said accountant-general, and to the* credit of the respective 
estates to which the same were placed at the time of delivering the same to tbe said cashier. 


Expenses 
of Noting 
and Pro- 
testing. 


And the said Governor and Company shall debit the account of each estate with such sums 
of money as shall be paid by them for the expenses of noting and protesting such bills, notes, or 
other negotiable instruments respectively as shall have been placed to the credit of such estate. 

And the Governor and Company of the Bank of England are forthwith, after every such ro- 
ceipt of money or deposit of any note, bill, or other negotiable security, to certify to the said ac- 
countant-general the surn of money received (if any) on each such bill, note, or any such nego- 
tiable security, and placed to the credit of each such estate as aforesaid, or that such bill, note, 
or other negotiable instrument has been dishonoured, and been again deposited to the credit of 
such estate, as the case may be, and the sum with which each such estate has been debited as 
aforesaid. 

T. Erskine, C. J. Albert Pell, J. 

J. Cross, J. G. Rose, J. 

February 3, 1832. Approved, Brougham, C. 


Court of Review, February 16, 1832. 

Duty of I* is further ordered, That as often as any bill, note, or other negotiable instrument that shah 
Official have come to the hands of any official assignee shall be dishonoured, such official assignee shall 
JDtiznee forthwith give such notice thereof as ia by law required from the holder of soch bill, note, or 
Notice of other negotiable security respectively. 

Duhononr. ( Signed and approved its lad ) 


Lord Chancellor. 

In the matter of bankruptcy. 14 Ih day of May, 1836. 

Whereas it was ordered on the 31st day of October, 1835, by the lords commissioners for the 
custody of the great seal, that no dividend should be paid to any creditor holding any security 
for his debt until such security shall be produced, without the special directions of a commission' 
er in that behalf: And whereas the mode of proceeding in such cases has been attended with 
doubt and difficulty, I do order, that from henceforth, upon the statement by a creditor that he 
is unable to produce his security, and that the same has not been parted with for any valuable 
consideration, nor assigned to any person, he shall be examined on oath before a commissioner 
as to the cause of such inability, and his examination shall be filed with the proceedings; and 
the commissioner shall adjudge whether in his,opinion the creditor is or is not able to produce 
the security; and if the commissioner is of opinion that the security cannot for a sufficient cause 
be produced, the creditor shall give a sufficient indemnity to th$ official assignee, to be approved 
by a commissioner; and upon such indemnity-being given, tbe official assignee shall pay tbedi* 
v id end to the creditor(a). 

COTTENHAM, C. 


(a) See Ex parte Wallas, 2 Mont. & Ayr. 686 ; 1 Dea. 964, S. C.j ante, 683 . 
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COSTS — See Pluoiss ApMadia. 

COSTS ON STAYING PROCEEDINGS IN AN ACTION ON A BILL OR NOTE— 

Role T. T. I Viet. 1888, ante, pace 886. 

COSTS OF PROVING HANDWRITING OF PARTY TO A BILL OR NOTE —Rule 
H. T. 2 Will. 4, 1882, reg. »ii., and II. T. 4 W ill. 4, 1834, a. 20, ante, page 686. 


•DECLARATION. — See Plcadiwo. [ *813 ] 

EVIDENCE— PROOF OF HANDWRITING— See Costs. 


PARTICULARS OF DEMAND— Rales T. T. I Will. 4, 1831, a. 6, and H. T. 2 Will. 4, 
1882, a. 47, ante, 686; see also Rnle T. T. 1 Viet 1838, ante, 688. 


PAYMENT OF MONEY INTO COURT— Rnle T. T. 1 Viet. 1838, ante, 687, 698. 


PLEAS. — See Pleading. 


PLEADING. 

FORMS OF DECLARATIONS ON BILLS AND NOTES— Rnle T. T. I Will. 4, 1881, 
ante, page 661. 

TITLE OF DECLARATION— Rule M. T. 8 Will. 4, 1832, a. 16, ante, 649. 

VENUE— Role H. T. 4 Will. 4, 1834, reg. ii., s. 8, ante, 851. 

SEVERAL COUNTS— Rnle H. T. 4 Will. 4, 1884, reg. ii., as. 6,6, 7, ante, 657. 558. 
PARTICULARS OF DEMAND— Roles T. T. 1 Will. 4, 1831, a. 6, and H. T. 2 Will. 4, 
1682, a. 47, ante, page 668. 

PLEAS— Roles IL T. 4 Will. 4, 1934, reg. ii ; T. T. 1 Viet. 1938, ante, 694 to 698. 


STAYING PROCEEDINGS— See Co.ra. 


NOTARY'S FEES OF OFFICE, 

AS SETTLED THE FIRST OF JULY, 1797. 

At a meeting of several Notaries of the city of I.ondon, held at the George and Vulture 
Tavern, in London aforesaid, on the 1st July, a. d. 1797, the following resolutions were nnani- 
rooosly agreed to, and since approved and confirmed by the Governor and Company of the Bank 
*f England. 

Firtt. — That from and after the fifth day of the present month of July, the noting for all bills 
drawn upon or addressed at the house of any person or persons residing within the ancient walls 
of the said city of London, shall be charged one shilling and sixpence; and without the said 
walls, and not exceeding the limits hereunder specified, the sum of two shillings and sixpence. 

Second , — For all bills drawn upon or addresssed at the house of any person or persons re- 
ading beyond Old or New Bond Street, Wimpole Street, New Cavendish Street, Upper Mary, 
lo-bone Street, Howland Street, Lower Gower Street, lower end of Grays.in.lane (and not off* 
the pavement), Clerkenwell church. Old Street, Shoreditch church. Brick Lane, St. George's in 
ihe East, Execution Dock, Wapping, Dock Head, upper end of Bermondsey Street (as far as 
the church), end of Blackman Street, end of Great Surrey Street, Blackfriars Rond (as far as 
the circus), Cuper's Bridge, Bridge Street, Westminster, Arlington Street, Piccadilly, and the 
hke distances, three shillings and sixpence; and off the pavement, one shilling and sixpence per 
mile additional. 

Third.— For proletting a bill drawn upon or addressed at the bouse of any person or persons 
residing within the ancient walls cf the said city (including the stamp duty of four shillings, and 
exclusive of the charge of noting), the sum of six shillings and sixpence; and without the an. 
cieot walls of the said city, including the like stamp duty, and exclusive of the said charge of 
noting, the sum of eight shillings, agreeably to the second article. 

Fourth. — That all acts of honour within the indent walls of the said city of London, shall 
be charged the said sum of one shilling and sixpence upon each bill; and for all acts of honour 
without the ancient walls of the said city, to be regulated agreeably to the charge of noting bills 
outof the city; and the like charge for any additional demand that may be made upon the said 
bill, or when the same is mentioned and inserted in the answer in the protest. 

Fifth. — For every potl demand and act thereof , within the ancient walls of the said city, the 
sum of two shillings and sixpence; and without the walls of the said city, the # *um of three T *814 1 
•hillings and sixpence (provided the same be only registered in the notary'* books), tnd so in 1 1 

proportion, according to the distanoe, to be regulated agreeably to the charge of noting bills. 

Sixth. — For every copy of bill paid in part , and a receipt at foot of such copy, shall be 
charged two shillings, and so in proportion for every additional bill so copied (exclusive of the 
receipt stamp). 

113 
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notary’s PEES — NOTICE TO PRODUCE. 


Appendix. Seventh. — For every duplicate protest of one bill, (including four shillings for the duty), shall 

be charged the sum of seven shillings and sixpence; and so in like proportion of three shillings 
and sixpence (exclusive of the duty) for every additional bill. 

Eighth. — For every folio of ninety words translated from the French, Dutch, or Flemish, in- 
to English, shall be charged one shilling and sixpence; and from English into French, Dutch, 
or Flemish, two shillings for each such folio; and from Italian, Spanish, Portuguese, German, 
Danish, and Swedish, one shilling and ninepence per folio of ninety words; and from Latin, two 
shillings and sixpence per folio; and for attesting the same to be a true translation, if necessary, 
seven shillings and sixpence, exclusive of fees and stamps. 

Ninth. — That all attestations to letters of attorney , affidavits, 4rc. at the request of any g«- 
tlemen in the law, shall be charged seven shillings and sixpenoe, exclusive of fees, stamps, and 
attendance. 

Tenth . — For every city seal shall be charged one guinea for one deponent, exclusive of at- 
tendance and exemplification; and if more than one deponent, ten shillings and sixpence for 
each additional affidavit. 

Eleventh. — For all notarial copies shall be charged sixpence per folio of seventy-two words, 
exclusive of attestation, stamps, &c. 


NOTICE TO PRODUCE. 


In the . f A. B. Plaintiff, 

Between < and 

( C. D. Defendant. 

Notice to You are hereby requested diligently to search and inquire for, and to produce to the court and 
produce jury © n 'he trial of this cause, all bills of exchange drawn by the plaintiff upon and accepted by 
Bills, 'he said defendant, and also all bills of exchange drawn by the said defendant upon and accepted 
Notes, by 'be said plaintiff, and oil bills of exchange-indorsed by the said plaintiff or by the said de- 
Checks, fendant, and all promissory notes made or indorsed by the said defendant and payable to or 
Books, indorsed to the said plaintiff, and all checks drawn by the said plaintiff or the said defendant 

Letters, u P on certain bankers, in or hearing date in the month of , a. d. , or at any time 

&c stat- since, and also all day books, waste books, bankers’ books, bill books, ledgers, and all and 
ing the singular other the book and books of account of the said defendant, papers, and documents what- 
Dates and soever, wherein are entered or contained any entry of any transaction or dealing or fact relating 
Particu- 10 'be said bills of exchange, promissory notes, and checks, and all letters, notices, papers and 
lars as far documents containing any notice of the non-acceptance, non-payment, or dishonour of the said 
as practi- bills of exchange, promissory notes, and checks, or either of them, or otherwise relating thereto. 

cable(n). Axd in Particular a certain bill of exchange dated the day of , a. d. — , 

drawn by the said plaintiff upon and accepted by the said defendant for the sum of .£ ■, pay- 

Particular a bi e l0 tfo e or( j e r of the said plaintiff, at after the date thereof ( here particularize the date 

Docu- an( i description of every written instrument required to be produced ), and also a certain letter 
nients enu- addressed to the said defendant, and dated, &c., and purporting to contain notice of thenou- 

merated. payment of a certain bill of exchange for the sum of £ , dated the day of , and 

drawn (or “ indorsed ”) by the said defendant, and which became due on, &a, and also all other 
books, papers, and writings whatsoever, containing any entry, memorandum, or minutes m any- 
wise relating to the premises, or to the matters in question in this cause. Dated this day of 

, a. d. 1840. 

To Mr. , the above-named defendant, Yonr’s, &c. 

and to Mr. , his attorney. , pluintiff’s attorney. 


(a) See ante, 666, France v. Lucy, Ryan & Moo. C. N. P. 341. Service of notice, when 
too late, Holt r. Miers, 9 Car. & P. 191 ; post. Addenda to page 666. 
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* The interest on a bill or note (except when it carries interest by the terms of it from the date) is to be 
calculated from the time it fell duo, until the day when final judgment will bo signed. The calculation may 
be at the rate of one penny for each pound per month, but the above Table atlords the more precise mode 
of calculating It will be seen that the present calculation is made at the rale of £5 per rent, and although 
since the recent alteration in the usury laws a parly mav legally stipulate for a greater rate of interest, yet 
in the alienee of any such Mipnlution the former rate of interest only will be allow* d 
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(1.) 20, last line, for 44 charge** read “ subject.*’ 

(2.) 22, note (/), add 41 see Goldstone v. Tovey, 6 Ping. N. C VS; post, 620, note (g). 

(3.) 23, Feme Covert. “ Where a promissory note is given to a married woman during coverture, and 
the husband does uot do any uct during his life to reduce it into possession, the right to the 
note survives to the wife; (inters r. Madely, E T. 194‘>, Excli. 4 Jurist, 724.” 
note (#), last line, for note (a) read “ note (u). ” 

(4.) 29, note (o), odd 41 see Sykes r. Giles, 5 M. & W. 643.” 

34, line 12 from bottom, for 44 wat ” read 4 ‘ is." 

(5.) 34, note(n), add 44 see Anderson r. Weston, 6 Ping. N. C. 21*6; jost, 643 , note (v)." 

(6 ) 64, line 5 from top, dele 4 * to;” and at end of paragraph add as note, ** but see 3^4 Will. 4, e. 99 y 
s. 3; Hank of England r. Booth, 2 Keen, 406 ; ante, 62, 63, note (/). 

44 7 Geo. 4, c. 46, ss. 12, 13. The proper mode by which the authority of the court is to 
be sought for issuing an execution against a person who was a member of the co-partnership 
at the time either of the contract entered into or of the judgment obtained, in pusuance of 
this statute, and of iutirnating to such person the intention of living him with the responsibility 
to which he is thereby subjected, is by tcire facias , and not by suggestion on the re- 
cord;” Bosunquel v. Hunsford, Public Officer, &c ; Puuleit r. Xutfull, Public Officer, &c. 
H. T. 18 10, (*. B 4 Jurist, 457; 3 Per. &l Dav. 298, S. t .; and see Cross r. Law Public 
Officer, &c. 6 Mee. & W. 217, S. P. 

(7.) 65, line 9 from top, for 44 1 &. 2 Viet. c. 98,” rend 44 l & 2 Viet. c. IU<.” 

at end of note (/// ), add 44 Further continued until 31st August, 18 12. by 3 & 4 Viet. c. Ill, the- 
second section of which act subjects members of joint stock banking companies to punishment 
for embezzling the notes of the company in the same manner as if not members;” see post „ 
825, Addendum to page 806. 

72, note, (x), for •* 6 M. R.” read 44 2 Cr. t M. & Ros.” 

(8.) 77, note (h). 8eo Addenda to page 605. 

(9.) S3, note (y), add 44 Contracts in restraint of trade, though limited as to Him, are void if general, and 
without restriction ns to place;" Ward t\ Bryne, 5 M. &. W. 648; 3 Jurist, 1175, S. C. 

(10.) 88, line 18 from top, after 2 & 3 Viet. c. 37, add as note 44 Continued until 1st January, 1843, by & 
& 4 Viet. c. S3.” 

note (d), for 44 ante, 62,” read 44 ante, 63. ” 

93, ninth hue from top, for 44 arc declared,” read 44 it declared.” 

(11.) 102, last line, add, 44 By the 1 & 2 Viet. c. 85, 531), stamps denoting duties payable in one* 

part of the United Kingdom, may be used for instruments liable to stamp duties payable in any 
other part.” 

(12.) 112, note (r), add 44 See 1 & 2 Viet. c. 85, post, 531.” 

(13.) 124, note (/), add 44 See Keable r. Payne, 3 N. & P. 531; 8 Ad. & El. 555.” 

125, note (y), for 44 Mood. & R.” read 44 Man. R.” 

(14.) 129, note (c ). What amounts to a Bill or Able 44 An instrument in tho following form: — 4 Memo- 
randum, August 25, 1837. 1, Benjamin Payne, had 5/. 5i. for one month, of my mother, An- 

ne Shrivel, from this date to be paid to her by me, Benjamin Payne,* is a promissory note, 
and requires u stamp to he admissible in evidence;” Shrivel v. Payne, E. T. 1840, Q„ B. 4 
Jurist, 485. 

(15.) 142. 44 In an action on a promissory note the defendant pleaded that the note was given under a parol 
agreement that the defendant should renew it when due, by paying discount and giving an- 
other note, and that he offered to do so; the plaintiff took issue on this plea: the judge at the 
trial would not prevent the defendant from going into evidence in support of this plea, although 
it was suggested that the plea was bad, as setting up a parol agreement to vary a written in- 
strument, because the plaintiff liad taken issue on the plea; Holt r. Miers, 9 Cur. & P. 191.” 

(16.) 149, note (m), add 44 See post, 563; Owen r. Waters, 2 M. & W. 91, 93, et seq.; 5Dowl. 324, 8.C. 

150, lines 5 and 9 from the bottom, after 44 payable ” insert 44 to bearer." 

(17.) 152, note (a), add 44 But scmble, that an allegation in the declaration of a presentment generally, will 
be sufficient after verdict;" Lyon r. Holt, 5 M. $1 W. 250; post t 364, 576. 

153, note ( h ), for 44 34” read 44 341,” and add 44 7 Dowl. 561, S. C.; nom. Higgins v. Nichols.” 

(18.) 171, add 44 see Novelli r. Rossi, 2 B. & Ad. 757; post, 3U9, note (f).” 

(19.) 173, add 44 When delivery of bill to auctioneer for purchase-money no payment to principal;” Sykes 
r. Giles, 6 M. & W. 645. 

(20.) 174, line 15 from bottom, for 44 may sue," read 44 may be sued." 
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(20.) 174, note (/ ). “ A plea that the defendant accepted a bill of exchange for 60/. in satisfaction of the 

plaintiff ’i demand, is not sustained by evidence that the defendant remitted to the plaintiff a 
stamp having upon it 60/. in figures in the margin, and an acceptance acron; the bill appear- 
ing to have been altered in the figures and filled up as a bill for 46/., before the name of the 
plaintiff as drawer was attached to it; 1 * Baker v. Jabber, 1 Scott’s N. R. 26. 

(21.) 178, note (ns), add 44 See Tarleton v. Alhusen, 2 B. & Ad. 32; pot/, 401, note (6).” 

(23.) 184, note (e), add “ Byron r. Thompson, 2 P. & Dav. 71 ; post, 531, note (r).” 

186, sixth line from top, dele “ therefore .” 

(23.) 191, note (y), add “ but see Knight v. Clements, S Ad. & E. 215; 3 Nev. & P. 375, S. C.; pod, 
624, note (/).” 

(24.) 192, note (/ ), dele top line of first column and insert at end of note (/). 

194, lines 10 and 18 from top, for 44 drawee ” read “ drawer.” 

(25.) 196, note (</), add 44 but now settled that it is, see same case 2 B. & Ad. 385; post , 519, note (r).” 

201, note (m), last line, after ante , add 44 108, note (e).” 

(26.) 206, Transfer by Bankrupt . “ The protection given by the statute 2 & 3 Viet. c. 29, s. 1, to coo- 
tracts with bankrupts and executions against their property bonb fide exeented or levied before 
the date and issuing of the fiat of bankruptcy, is not receivable in evidence in an action of tro- 
ver by tbe assignee against an execution-creditor, either nnder the plea of not guilty, or a 
plea that the plaintiffs were not lawfully possessed of the goods as assignees at the time of the 
alleged conversion. Semble , also, that the latter plea does not render it necessary for tbe 
plaintiffs to prove the petitioning creditor’s debt;” Byers and others, assignees, r. Southwell, 9 
Car. & P. 320. 

(27.) 208, JVb/ice of Act of Bankruptcy. Add 44 see Sowerby v. Brooks, 4 B. & Aid. 523; post, 896, 
note (/).” 

(28.) 218, note (o), third and fourth lines, for 44 Littledale v. Brown and Turner,” read 44 Brown t. 
Turner.” 


(29.) 228, note (g), add 44 See Faith r. Richmond, 3 P. & D. 187; post , 531, note (n).” 

239, line 6 from top, dele 44 if” 

(30.) 242, note (i). 44 A promissory note was indorsed by the plaintiff ns follows: — 4 1 hereby assign this 

draff, and all benefit oi the note secured thereby, to J. G. of, &c. and order the within named 
T. F. H. (the maker of the note) to pay him the amount thereof, and all interest in respect 
thereof, (signed) H. O. R.:' held, that this indorsement did not require a stamp, being is fad 
nothing more than a common indorsement;” Richards r. Frnnkum, 9 Car. & P. 221. 

(31.) 247, note (x), add 44 See Tarleton v. Alhusen, 2 B. & Ad. 32; post, 401, note (6).” 

(32.) 248, Guarantees in lieu of Indorsement. 44 A guarantee in the following terms: — 44 4 In considera- 
tion of yonr supplying my nephew V. with china and earthenware,! hereby guarantee tbs 
payment of any bills you may draw ou him on account thereof to the amount of 200/.:‘ wai 
held a continuing guarantee;” Mayer r. Isaac, T. T. 1840, Excb. 4 Jurist, 437. 

44 Quaere, whether the doctrine laid down by the court in Nicholson v. Paget, 1 Cr. A M. 
48; 3 Tyrw. 164; 6 Car. & P. 395, that a guarantee is to be construed liberally in favosref 
tbe party who gives it, be law;” id. ibid. And see Batson v Spearman, 3 P. & D. 77, ails 
what is a continuing security. 

(33.) 251, note (r), add 44 See ns to separate actions by different plaintiffs in respect of same conversion, 
Knight v. Leigh, 6 Law J. 128, C. P.; 1 M. & P. 528; 4 Ring. 589, S. C.; post, 514, 
note (a).” 

(34.) 257, note (n), add 44 See Uther v. Rich, 2 P. &D. 579, 585; post, 604, note ( 2 ).” 

263, note (k), for 44 Part II.” read 44 Part III.” 

274, Who to present for acceptance. See order in bankruptcy, Appendix, 811. 

235, note (x), for 44 3 Cnmph ” read 44 4 Campb.” 

(35.) 286, line 17 from top, add 44 But if A. sign his name upon blank paper stamped with a note stamp, 
and transmit it to B., with a parol authority to draw a note not exceeding a certain amount, 
an indorsee cannot without proof of consideration recover upon the note, if B. has drawn it for 
a larger sum, though there is no proof that the message conveying the parol authority was de- 
livered to B. Rowlands v. Evans, Q. B. Easter Term, 1810; 4 Jurist, 460. See Adits* 


(« 6 .) 

(37.) 

(38.) 

(39.) 

( 40 .) 


durn to page 174, note (/). 
note (a), add 44 5 M. & P 275; 7 Bing. 428, S. C ” 

291, note (a), for 44 post, 292, not© (»),” read “post, 294, note (/),” and dele rest of note. 

299, note (o), and 44 See Neale v. Reid, 1 B. & C. 659; 3 D. & R. 159, S. C. 

305, note (u), for 44 Ex parte Marshall ,” read 44 Ex parte Prescott.” 

309, at end of note (x), for 44 note (n),” rend 44 note (d).” 

317, line 12 from bottom, instead of 44 but also” read 44 as against.” 

335, note (n), for 44 9 & 10 Will. 3, c. 17,” read 44 S & 4 Anne, c. 9.” 

346, note (k), for 44 ante, 811,” read 44 ante , 383, note ({).” 

note (m). 44 In practice, however, the personal attendance of the acceptor supra protest 

to be unnecessary, and that an acceptance supra protest may be made by a clerk or agent the 
same as in ordinary cases.” See Brooke’s Office of Notary, p. 88, note, 
note (r). 44 The acceptor supra protest should also obtain from the notary a certificate of b*« 
having so accepted the bill, which certificate is termed an act of honour. See as to thenece*- 
sity and utility of this, Brooke’s Office of Notary, pp. 86 to 89.” 

352, line 9 from top, dele the words 44 and copies of such protest .” 

360, note ( y ), line 7, for 44 since,” rend “ see.” 


h«, 

362, 

367, 


(II) 375, 
(41) 337, 


(44) <23, 


(«•) <67. . 


(A) 465 ,; 


») 

Hi 
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362, line 4 from top, for •• 2 Si 3 Will 4,’* read 44 3 & 4 Will. 4.” 

367, note id), for 44 4 Dor. & Aid." read “ 4 Bar. & Adol." 

44 The holder of a bill of exchange tent a person on the day cf ita maturity to f resciA it at 
the place to which it waa addreaaed. The parly so employed waa informed by a woman whom 
he uw coming out of the house, (and who, as appeared from evidence subsequently given, 
waa a lodger there), that the acceptor had formerly lived there, but had recently quitted: it 
wns held that tbi* waa evidence to go to the jury of a presentment to the acceptor, ao as to 
charge the indorser;’ * Buckstone r. Jones, 1 Scott's N. R. ID; 1 Man. & Granger, S3, 8. C. 

(42,) 375, line 5 from top, dele * 4 Rio de Janeiro , Bahia," nnd insert in margin. 

(43.) 337, note (m), add 44 But such presentment is not sufficient to render banker liable to an action at 
suit of customer for not paying the bill.** Whitaker r. Bank of England, 1 C. M. & R. 744, 
•post, 515, note (o). 

(44.) 423, Of the receipt for Payment . 44 By a promissory noto E If., W. D., and J. If. jointly and 

severally promised to pay to J. E. 300/. with interest; W. D. having a Aar wards paid J. E. 
280/. on account of the note, J E. made the following indorsement upon it: — * Received of W. 

D. the sum of 280/. on account of the within note, the 300/. having been originally advanced 
to E H. f In nn action brought by W. D., who had paid the whole amount due against J. If., 
to recover contribution from him * ns a co-surety:’ it was held that the indorsement was ad- 
missible in evidence, to prove not only the payment of the 280/., but also that the money waa 
originally advanced to E. II as principal; 0 Davies v. Humphreys, 6 Mee & Wela. 153. 

(45.) 467, .Vo/ icc of dishonour, what not sufficient. 44 In an action by an indorsee ugainst ao indorser of 
a promissory note, the following was held not to be a sufficient notice of dishonour: — 1 This is 
to inform you, that the bill I took of you 15/. 2s. 6 ./. is not took up, and 4s. 6 d. expense; and 
the money I mast pay immediately. My sou will hi* in London on Friday morning;* ” Mes- 
senger r. Southey, 1 Scott’s N. R 180; I Mon. & Granger, 77, S. C. 

(46.) 468, Notice of dishonour , what sufficient. 44 A notire of dishonour of a bill of exchnnge in these 
words — 4 ,Sir, I beg to inform you that Mr. D *s acceptance of 200/. drawn and indorsed by 
you, due July 31st, has been presented for payment and returned, and now remains unpaid,* 
w a sufficient notice;” Cook v. French, E. T. 1840, Q,. B. 4 Jurist, 433. 

44 The indorsee of a bill of exchange, which had been presented for payment to the accept- ' 
or and dishonoured, sent on the next day the following letter to the next immediate indorser: — 

4 6, Bernard St, Russell Square — Sir, the bill for 250/., drawn by S. R., accepted by C. R., 
and bearing your indorsement, has been presented for pay ment and returned dishonoured, and 
now lies over-due nnd unpaid with me ns above, of which l hereby give your notice,’ held 
sufficient;** Lewis r. Gojnpertz, Exch. E. T. 1840, 4 Jurist, 393; 6 M. & W. 399. 

(47.) 511, note (e), for 44 55 Geo. 3, c 104,” read 44 55 Geo. 3, c. 184 ” 

note (A), add 44 See Keable r. Payne, 3 N. & P. 531 : 8 Ad. & El. 555, S. C.” 

522, line 17 from top, aAer 44 payable” insert 44 to bearer.” 

625, note (b). See Addendum to page 129, note (c). 

(43.) 526, I. O. U. ” A., an attorney, caused B. to be subpernaed as a witness in a cause in which A. 

wag attorney, and B., before he went to the assizes, asked A. who was to pay him, ond A. 
said he would do so. After the assizes, at which B. attended and waa examined, A.*s clerk, 
hy the direction of A , gave B. nn I. O. V. for the amount of B.’s expenses and loos of lime, 
which amount A. received from the opposite party, aAer the costs in the cause had been taxed: 
held, that B. might recover the amount from A on a declaration containing counts for money 
had and received, nnd on nn account stated;” Evans v. Pbilpots, 9 Car. & P. 270. 

44 An I. O. V. which contains special terms that the sum to be paid shall be reduced in a 
certain event, nnd that the part of the sum shall be disposed of in a particular manner, will re- 
quire nn agreement stamp, unless it relate to an amount under 20/.;” id. ibid. 

44 The plaintiff produced at the trial an l O. U signed by the defendant, but not addressed; 
and there was no explanation given ns to how it came into the plaintiff’s hands: held, that its 
mere production by the plaintiff was primi facie evidence that it was given to him by the de- 
fendant, in support of an account stated;** Curtis r. Rickards, 1 Scott’s N. R. 155; I Man. Ac 
(Jr 46; 4 Jurist, 508, S O* 

636, line 12 from top, dele 44 and nrvest.” 

537, line 1 1 from top, for 44 party” rend 44 part.” 

550, note (e), aAer 44 Bing.” add 44 N. C.” 

652, Declaration — Form of. See Addendum to 598, 599. 

553, note (y). 44 The omission of the word 4 whereas' in a declaration in debt is no ground of de- 

murrer; for the allegation of debt need not be by way of recital ; and though this word be found 
in the forms referred to in the new rules, yet it may be omitted, as such omission does not 
render the nllegition of debt less clear;” Shepherd v . Gosden, Bail Court, E. T. 1840, 4 Ju- 
rist, 578. 

536, Declaration — General Conclusion 44 A declaration in assumpsit alleged, that on a certain 
day before the commencement of the suit, the defendant drew a certain bill of exchange, di- 
rected to D. and Co., which waa subsequently indorsed to the plaintiff; that the bill waa pro- 
tested for non-acceptanco, and, afterwards, also for non-payment; of all which the defendant 
had notice ; that also, at a certain time before the commencement of the action, the defend- 
ant waa indebted to the plaintiff in a certain sum on an account stated ; that the defendant in 
consideration of the premiaes respectively , then, to wit, on the day and year last aforesaid, 
promised the plaintiff to pay him the said several monies respectively , on request; and stating 

114 
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as a breach that the defendant had disregarded bis promise, and not paid any of the said 
monies, or any part thereof ; to which declaration the defendant demurred specially, as being 
double and uncertain: held, that the declaration was not demurrable on either of these 
' grounds, whether it was to be considered as containing only one count, or as divisible into 
two;** Galway r. Rose, H. T. 1840, Exch. 4 Jurist, 320; 6 Mee. ^ Weis. 291, 8. C. 

669, Declaration — Allegation of Promise. See Addendum to 598, 599. 

(51.) 570, Signature. See Corlett r. Conway, 5 M. & W. 653, post , 633, note («). 

582, note (n). See Addenda to page 526. 

(52.) 590, Rule to compute. — Service of Rule. “ A rule to compute was served, by giving it toa servant 
of the party at his usual place of business: held insuthcient service IbberUon c. Phillips, T. 
T. 1840, Exch. 4 Jurist, 467. 

Motion to set aside Judgment . “ An affidavit in support of a rule to set aside an interlocutory 

judgment, must state in express terms that judgment has been signed: and it was held not to 
be sufficient to state that a rule to compute had been served on the defendant;” Classey r. 
Drayton, 6 Mee. and Weis. 17. 

595, first line, for 44 r. 8,” read “ r. 2 .” 

(53.) 597, Plea of Payment of Money into Court. “ To a declaration in debt containing a count upon 
a bill of exchange for 33/. 3s. 9d with counts for goods sold.nnd upon an account stated, each 
in the sum of 70/., and demanding in the usual form the sum of ITS/. 3a. 9 d. the defendants 
pleaded, except os to 20/. parcel of the sum of 173/. 3s. 9d. in the declaration demanded, lad 
for the payment of which said sum of 20/. the plaintiff has given the defendant credit in his 
particulars of demand, actionem non, because the defendants now bring into court the sum of 
13/. 12s. ready to bo paid to the plaintiff; and they forth r sny, that they were never indebted 
to the plaintiff to a greuter amount than the said sum of 13/. 12s in the introductory part of 
this plea mentioned: it was held that the plea was bad on special demurrer, that it ought to 
have shewn some answer as to part, and pleaded payment into court as to the residue;” Arm- 
field v. Burgin, 6 Mee. & Weis 28 1 . 

(54.) 597, note (r). Plea of non Detinet. 44 In an action of detinue to recover a promissory note it a 
not competent for the defendant under the plea of non detinet. to shew that he held the note 
for a party to whom it had previously been indorsed by the plaintiff*;” Richards r. Francknm, 
4 Jurist, 682, Easter Term, 1840, Exch. 

(65.) 598, 599, Non-assumpsit. 44 In an uction by the indorsee against the maker of a promissory note, 
the first count alleged that the defendant made the note payable on a certain day, that he de- 
livered the note to the payee, and promised to pay the same according to the tenor and effect 
thereof, that default was made in payment of the note when it became due, whereby the de- 
fendant became liable to pay the amount. The second count was upon an account stated, and 
alleged that on, &c. (a day long subsequent to the note becoming due) the defeadant became 
and was indebted to the plaintiff in, & c. on an account then stated between them, and the de- 
fendant afterwards to wit, on the day and year aforesaid, in consideration of the premises, 
^promised the plaintiff'to pay him the said several sums of money on request: held that this was 
' an action on a promissory note within the meaning of the new rules, and that the pleaofnofl- 
a&sujnpsit was inadmissible;” Donaldson r. Thompson, 6 Mee. & Weis 316. 

(56) 60*2, Sham and Frivolous Pleas , SfC. 44 In an action by the holder of a banker’s check, the defend- 
ant, who was under terms of pleading issuabl v, pleaded that the sole consideration far the 
check iu question was money won from him (by a party to whom the check was originally 
given) at play in a certain common gambling house, ut an unlawful game called hazard: held 
not an issuable plea;” Humphreys v. Waldegrave, T. T. 1S40, Exch. 4 Jurist, 466. 

44 When a party is under terms to plead issuably, it is no excuse for pleading a non-issuable 
plea, that it was pleaded by leave of a judge subsequently obtained on the usual summons to 
plead several matters;” id. ibid. 

44 Where the acceptor of a bill of exchange in an action by the indorsee against him demon, 
because it does not appear on the face of the declaration to whose order the bill has been 
drawn, such demurrer will not be set aside as frivolous;” Hart v. Proudfoot, 4 Jurist, 579, E. 
T. 1840, Q. B. Bail Court. 

(57) 605, Pleas — Failure of Consideration. 44 Plea to an action of debt by the payee against the maker 
of a promissory note payable on demand, that the note was given as and for the purchase 
money to be paid to the plaintiff for land agreed to be sold by the plaintiff to the defendant, 
and that no memorandum or note of the contract in writing was signed by the defendant or 
any person lawfully authorized by him, and that there was not any consideration or value for 
the making or payment of the note, except as aforesaid: was held bad on special demurrer, M 
it did not allege that the plaintiff had refused to execute a conveyance, and therefore did not 
shew a total failure of consideration;” Jones v. Jones, 6 Mee. & Weis. 84. 

44 The plaintiff replied that after the making of the contract the defendant paid part of the 
purchase money and was let into possession, and that the plaintiff had always been ready and 
willing to execute a conveyance. Queert, whether this replication was bad for multifarious- 
ness;” id. ibid. 

44 Plea to an action by the drawer against the acceptor of a bill of exchange for 20/. 8i. 6 d., 
that before the drawing and acceptance of the bill it was agreed between the plaintiff aod de- 
fendant that the plaintiff^ should do certain carpenters’ work for the defendant for 63/.; that 
the defendant paid the plaintiff 43/. in part payment of the 63/., and afterwords accepted the 
bill of exchange on account of the residue of the 63/.; that the plaintiff did not perform bis 


Paj< 


(5?.) 610, 
(59.) note 
(60.) 613, 


! 614,i 

i («•) 616, , 

( 6 .) 622 , 
(«)633, 

(0) 

(0 } 634,, 
636, / 

(0j 662, 


lR ) 665, 


« 6 , 
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r«j« agreement, but neglected to perform some work, and performed in an unworkmanlike manner 
other work necessary to be done under the agreement, and that the 43/. was more than the 
whole work done was worth: held bad, on motion for judgment non obstante veredicto, oa dis- 
closing, not a total failure of consideration for the bill, but only a partial failure of the consul- 
emtion to which the money payment and the bill were alike applicable;” Trickoy v. Larne, 6 
Mee. & Weis. 278. 

Accord and Satisfaction. 8ee Addendum, to page 114, note (/). 

(68.) 610, note (/), add “ 6 M & W. 331, 8 C. Judgment affirmed on error in the Exchequer Chamber.” 

(69.) note (n). add 44 6 M. & W. 153, 8. C.” 

(60.) 613, 614, Statute of Limitations — Acknowledgment. 4 * The acknowledgment in writing, to take a 
case out of the statute of limitations, must either amount to a distinct promise to pay or to a 
distinct acknowledgment that the sum is due. Semble , that there is some doubt whether it is 
a question for the judge or for the jury to determine whether a letter written by the defendant 
be or be not a sufficient acknowledgment for this purpose; and till that point is settled the 
learned judge will, to save the parties expense, express his own opinion with respect to the 
document, and also leave it to the jury;*' Bucket t. Church, 9 Cnr. & P. 209. 

44 The following letter, which was proved to have been delivered to an agent of the plaintiff, 
was held a sufficient promise, under slat. 9 Geo. 4, c. 14, s. 5, though it expressed neither 
date nor sum, and though it was not addresstti to the plaintiff or his agent by name , 4 Sir, 
— 1 am sorry to give you so much trouble io calling, but 1 am not prepared for you; but will, 
without neglect, remit you in a short time. Vour’s respectfully, F. W.;* ’* Hartley v. Whar- 
ton, E. T. 1810, Q B 4 Jurist, 576. 

614, note (o), for 44 2 Mood. & Mai.” read 44 1 Mood. & Rob.** 

(61.) 616, Payment of Interest. “ In an action upon a joint and several promissory note, evidence of one 
maker having drawn another promissory note for piymcut of interest due upon the first debt, 
will take the case out of the statute of limitations us against the other. So also evidence of 
payment of a dividend under a deed of assignment of the property of the one maker who had 
become insolvent and suffered judgment by default,*’ Read v. Wrout, 4 Jurist, 577, E. T. 
1840, Q. B 

(62.) 622, Similiter. 44 An ordinary similiter added by the party delivering the issue for himself, is not a 
pleading within the rule 11. T. 4 Will. 4, r. 1, and, therefore, does not require to be dated;’* 
Edden r. Ward, T. T. 1840, Q. B. 4 Jurist, 719. 

(63 ) 633, Evidence — Handwriting. At end of first paragraph, add 44 and in a very late case it was 
held, that where the handwriting of A. B. is in issue, a paper purporting Jo he written by A. 
B., but not relative to the issue in the cause, cannot be put mto the hands of witnesses in ordar 
to test their veracity, by asking them whether it is in his handwriting ; and that the rule is 
the same whether there be direct evidence of the paper having been written by A. B. or 
not ;** Griffits r. Ivory, 3 Per. & Dav. 178 

(64.) Subscribing Witness. “ On the trial of an action of detinue for a promissory note, the note was 
called for by the plaintifT’s counsel, and produced by the defendant’s counsel, and had on 
the back this memorandum : — ‘ This draft was signed in my presence on the date within 
named (signed) N 1). ;* it was held, that the plaintiff must call N. D. to prove the making of 
the note ;** Richards r. Frnnkum, 9 Car. & P- 221. 

(66.) 634, note (e), add 44 sed ride Cronk v. Frith, 9 Cnr. & P. 197.” 

686, note ( y), second column, line 5 from bottom, for 44 defendant” read 44 debt,” and for 44 priority** 
rend 44 privity.” 

(66.) 662, Evidence — Consideration. 44 If A. sign his name upon blank paper stamped with a note stamp, 
and transmit it to H. with a parol authority to draw a note not exceeding a certain amount, an 
indorsee cannot, without proof of consideration, recover upon the note if B. has drawn it fora 
larger sum, though there is no proof that the message conveying the parol authority was deliv- 
ered to B ;** Rowlands r. Evans, E. T. 1840, Q,. B. 4 Jurist, 460. 

44 A declaration on a chock on n banker state;! that the defendant drew his check oo W. 
and Co., and delivered it to B. L. who transferred it to the plaintiff*. The defendant pleaded, 
1st, that the check was given to B. L as the nominal value of counters to piny at an unlawful 
game, as B. L. well knew, and that before the plaintiff* took the check he had notice of the 
premises; and 2dly, a similar pica, in which, instead of an averment of notice, it was averred 
that the plaintiff* gave no value for the check. Replication, denying the notice, and stating 
that the plaintiff* gave a good consideration for the check: held, that on these pleadings the de- 
fendant must begin;” Bingham r. Stanley, 9 Car. & P. 374. 

(67.) 665, note (/), 44 Where a defendant pleaded that a promissory note, on which the plaintiff sued as 
payee, was given to the plaintiff as trustee for W., and that W. had made a bargain for its re- 
newal on certain terms stated iu the plea, and the plaintiff* took issue on the plea; it was held, 
that evidence of the actual bargain made by an agent of the defendant might be given in evi- 
dence, but that evidence of any thing that W. said at any other time was not receivable;” Holt 
v. Miers, 9 Car. & P. 191. 

(68.) 666, note (m), dele third line and add 44 post. Appendix and at end of note add 44 A notice to pro- 
duce a letter from the defendant to the plaintiff* was served on the plaintifT’s attorney at a 
quarter before nine on the night before the trial. It was a letter on the subject of the promis- 
sory note on which the action was brought, and was an answer to a letter from the plaintiff to 
the defendant on the same subject: held, that the notice to produce was served too late;” Holt 
r. Miers, 9 Cnr & 1\ 191. 
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(69) 667, Right to Begin. “ In nu action on a bill of exchange by indorsee against acceptor the defend- 
ant pleaded pleas denying the acceptance and the indorsement; and also two pleas of pay- 
ment,, upon all which issue was joined. The defendant's counsel at the trial offered to admit 
the acceptance and indorsement, and wished to begin: held, that this admission of all the fact*, 
the proof of which was on the plaintiff, did not entitle the defendant to begin;” Pontifaz «. 
Jolly, 9 Car. & P. 202. 

(70.) 670, Competency of Witnes s. 44 In an action against one of the three makers of a joint aad several 
promissory note, another of the makers was called as a witness, who stated, on the voir dire, 
that he had signed the note only as a surety for the defendant; it was held, that he was acorn- 
petent witness to prove the making of the note by the latter;” Page ®. Thomas, E. T. Exch. 
4 Jurist, 724. 

note(®), add 44 See also Harnett r. Johnson, 9 Car. & P. 206, S. P.” 

680, note (d), for 44 Manhnll r. Poole, 13, East 91,” read 44 Marshall v. Poole, 13 East, 98.” 

716, note (A:)t for 44 Ex parte Marshall read 44 Ex parte Walton .’* 

(71.) 724, note (/), add 44 Ex parte Buckingham, Court of Review, T. T. 1840, June 16th, 4 Jurist, 612.” 

733, note (a), add 44 And if A. and B , partners, are jointly indebted to C., and A. becomes bankrupt, 
and C. proves his debt under the hat and receives a dividend, C. cannot brings joint action 
against A. and B. for the same debt, without indemnifying the bankrupt against all the ex- 
penses of the action to whatever point it may be carried, and must pay the costs of a petition 
to the court for such indemnity;** Ex parte Stanton, T. T. 1840, C. R.; 4 Jurist, 684. 

(73.) 806, Embezzlement by Members of Banking Companies. 44 3 & 4 Viet. c. Ul,s. 2. And where- 
as it is expedient to extend the provisions of the said act (1 & 2 Viet. c. 96) hereby continued 
in manner hereinafter stated, be it enacted, That if any person or persons being a member or 
members of any banking co-partnership within the meaning of the said act, or of any other 
banking co-partnership consisting of more than six persons formed under or in pursuance of*o 
act passed in the Sd & 4th years of the reign of King William the Fourth, intituled 4 An Act 
for giving to the Corporation of the Governor and Company of the Bunk of England certain 
Privileges for a limited period under certain Conditions,* shall steal or embezzle any money, 
goods, effects, bills, notes, securities, or other property of or belonging to any such co-pertner* 
ship, or shall commit any fraud, forgery, crime or offence against or with intent to injure or de- 
fraud any such co-partnership, such member or members shall be liable to indictment, infor- 
mation, prosecution, or other proceedings in the name of any ot the officers for the time being of 
uny such co-partuership, in whose name any action or suit might be lawfully brought agaiuit 
any member or members of any such co-partnership for every such fraud, forgery, crime, or 
offence, and may thereupon be lawfully convicted, as if such person or persons had not been 
or was or were not a member or members of such co-partnerships, any law, usage, or cuitom 
to the contrary notwithstanding.” 
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l figura refer to the original paging a$ numbered in the Margin .] 

ABATEMENT, non-joinder of co-acceptor, drawer, ACCEPTANCE — continued. 

or indorser as defendant, only pleadable in, , 4. Time when to be made-— con tinned. 

. I bow far such acceptance would discharge 

not pleadable if omitted party only secret part- j drawer and indorsers, 286. 

ner, 48. , what liability such acceptor incurs, i'*- 

plea of nonjoinder ameoded to save statute of li- drawee not to accept if he knows of draw- 

nutations, 562, 568. er’s failure, 286, 287. 

infant acceptor need not be joined, 20, 530, 562. ' when it may be made aAer drawer’s death, 

misnomer not pleadable in, 561.— (8ee Misno- 287. 


mer.) 

ABSCONDING. — (See Remo cal.) 
of drawee, 

effect thereof as to presentment of biH, 279, ! 
280, 880, 867. • 
protest thereon for better security, 843. 
of drawer or indorser, wheo excuses delay in no- 
tice of dishonour, 330 492. 

ABSENCE. — (See Absconding. Arrest. Removal.) \ 
when no excuse for delay in notice, 452. 

ACCEPTANCE, to what bills necessary , 272 — (See ' 
Presentment for Acceptance. ) 

1. Defined, 280, 281. 

2. Of obligation to accept, when drawee should 

accept, and precious precautions, 281 to 
283. 

3. By whom to be made , 283, 294. 

capacity to accept, 283. 
by agent, 283.— (See Agent.) 
his authority must be ascertained, id. 
liability of agent acting without autho- 
rity, 85. 

by partner, 283— (See Partner.) 
by how many, id. 

by executor, &c. personal liability, 807. — 
(See Execxitors.) 1 

holder may insist upon acceptance accord- 
ing to tenor, 284, 287. 
if drawee has not capacity to contract, bill 
may be treated at dishonoured, 283. 
whether bolder must acquiesce in receiving 
acceptance by agent, id. 
there cannot be a senes of acceptors to same ’ 
bill, id. 

by one only when bill directed to two not in 
partnership, bill to be considered dishon- 
oured, id. 

* ^ made, 284 to 297. 

drawee has twenty-four hours to accept, 294. 
^ >roin i 1 ?? 10 acce pt before bill drawn bow fur 
valid, 284, 285. 

when action lies for refusal, 281, 284, 295. 
may be on blank stamp, 286, 29, note ( « ) ,2 1 4. 
may be aAer bill due, 286. 
may be aAer prior refusal to accept, id. 
at notice of first refusal must bo given, id 


drawee should only accept one part of a 
set, id. 

what evidence of time of acceptance, 292. 

5. Of the form, effect , and extent of acceptances , 
287 to 863. 

in France must be in writing, 287. 
of inland bills must be in writing on face 
of bill, 287, 298. 

same as to bills made and payabls in Ire- 
land, 297. 

not so of foreign , 288 to 290. 
bill drawn in Ireland on England considered 
foreign, 288. 

holder mav insist on acceptance according 
to bill, 287. 

Inilder may refuse acceptance payable at 
banker’s, id. 

If he do not, and is guilty of neglect, 
drawers ond indorsers discharged, 289. 
form of acceptance without admitting debt 
to drawer, id. 

what an acceptance a question of law, and 
not of fact, id. 

signature to acceptance not required in this 
country, 295, 629. 

letter by drawee of foreign bill to drawer, 
promising to accept bill already drawn, 
is an acceptance 289, 290. 
but verbal or written engagement to accept 
foreign bill on separate paper mast be 
distinct, 291. 

if drawee acknowledge hand-writing to 
holder, he cannot afterwards insist it is a 
forgery, id. 

An absolute acceptance , 291 to 800. 
defined, and bow made, 291, 294. 
when bill payable aAer sight usual to add 
date, 292. 

what evidence of time of acceptance, id. 
when made by other than drawee bis name 
should appear, id. 

private mark between banker when an ac- 
ceptance, id. 

by partner in name of firm, 292, 41. 
bv agent for principal, 292, 27. 

»t‘ bill payable in large town, acceptance 
should point out particular bouse, there, 
292. 

«nd if it docs not, holder may protest, id. 
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ACCEPTANCE — continued 

An absolute ar cepla ncc — continued. 

when to be paid at particular place, how 
most bo made, 292 to 294. 
what will amount to an acceptance of bills 
in England and Ireland, 294, 295. 
nr< tnnee of u, i gn bills may be impliid, 
295 to 297. 

what iulficient to imply inch* acceptance, 

295. 

detaining or destroying bill not an accept- 
ance, 295, 296. 

check may be retained by banker, and then 
returned, 206. 

how far promise to accept bill not drawn 
will bind, 297, 284, 2*55. 
instances of promises held to amount to ac- 
ceptance, 297. 

promise to accept on executory considera- 
tion, how far binding,^298 
what does not amount to an acceptance, 295, 

296, 298, 299. 

when acceptance doubtful, drawee may re- 
but presumption in favour of it, 299, 300. 
when acceptance should repent sum, 300. 

A conditional acceptance , id. 
defined, 300, 301. 

drawee may muke one payable on contin- 
gency, S00. 

but holder not compellable to receive it, id. 
what and whatnot a conditional acceptance, 
301, 302. 

how to state condition, 302. 
if holder receive it he should give notice, 300. 
conduct holder should observe in general, 
300, 301. 

consequences of protesting generally, id. 
when contingency happens, acceptance be- 
comes absolute, 302. 

how to declare on such acceptance, id. — 
(See Declaration .) 

how to make conditional acceptance, id. 
acceptance in writing and condition not, 
how condition operates, id. 303. 
when conditional acceptance ambiguous, pa- 
rol evidence admissible, 303. 

A pailial or varying acceptance , id. 

, what, id. 

to pay part, id. 

to pay at different time or place, id. 
to pay part in money, part in bills, id 
its legal obligation, id. 

if holder accepts such acceptance, he should ! 
give notice, id. | 

6. Liability of acceptor in general , 803 to 317. ! 

— (See Acceptor.) | 

whether acceptance can he revoked, 308. 
how liability of acceptor released or dis- i 
charged, 303. I 

7. Indemnity to acceptor a nd his right t 317. I 

what costa recoverable, 320. 

8. Liability of drawee or third person who has \ 

not accepted but promised to pay out of I 
funds , 321. 

9. Liability of a party who has guaranteed pay - ! 
ment , 323. 

Other points , 

when to describe acceptance ns payable at 
particular place, 360 to 365. — (See De - j 
duration. Presentment for Payment.) 
evidence of acceptance after bill due ad- 
missible on allegation in declaration that 
it was made belorc due, 570. 


ACCEPTANCE — continued. 

Other points — continued, 
evidence or acceptance in blank admissible, 
under allegation that acceptance was afltr 
bill was drawn, 570, note (!)• 
not necessary to be stated in ao action 
against drawer, 571, 625. 
nor proved though stated, 625. 

' condition acceptance roust be stated in plead- 
ing accordingly, 571. 
not an admission of drawer’s band-writing 
to indorsements, 688. 
if promise laid to testator, acceptance io 
testator’s life-time must be proved inac- 
tion by executor against acceptor, 646. 
prim.') facie evidence of effects id acceptor'! 
hands, 647. 

ACCEPTANCE SUPRA PROTEST, 
of bill, what, 27, 344. 
obligations imposed by, id. 347 to 852. 
any person may accept without drawer’s consent, 
344 

for honour of particular party, id. 
how in general made, 344 to 846. 
for what purpose made, 844, 345 
such acceptance enures to benefit of sub** 
quent parties, id. 

precautions to be first observed, 845. 

1. By whom ii may be made f 344. 

drawee of bill may so accept it, id. ^ 
if drawee ao accept, protest should first be 
made, id. 346. 

if holder insist on absolute accept***, 
drawee should cancel any conditional ac- 
ceptance, 845. 

bill not to be accepted for honour of drawer 
without ascertaining cnase of drawee! 
refusal, id. 

but if accepted for honour of indorser, no 
such inquiry necessary, id. 
holder not obliged to receive acceptance 
supra protest , id. 

may be more than one of sneb acceptance!, 

id. 346. f , 

if several offers of, whose to be prelerrefl, 

346. , . ., 

2. Mode of accepting supra protest , w. 

roust be made in presence of notary, ta. 
but personal attendance of acceptor sup 
protest not necessary, Addenda to 340, 

general acceptance supra protest considered 
as made for honour of drawer, 364 
when made so as to bind drawer and ■ 

nccepted, Addenda 846 n ° le ^ ^ 

3. Liability of acceptor supra P role9t * . token , 

conditional only, and w hat steps 

presentment for payment to drawee, 
made, 347 to 351. 848,849. 

place of P rc »?"7f ° 

enactment ol 2 & S Writ. 4, 
ing, 349. 0 _. 

time of presentment, 349 to • fa*. 
must be protested for non-p#y m 

presentment to acceptor supra protest 
payment, id. 
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ACCEPTANCE SUPRA PROTE8T— co«/i/tu*/. , ACCEPTOR— continued. 


S. Liability of acceptor tupra protest-continued. I 
at what time latter presentment to be made, t 
351. 

declaratory enactment of 6 & 7 Will. 4, c. 
OS, respecting, id. 

acceptor tupra protest to declare before no- 
tary be pays tupra protest, 35 1 , 352. 
to what parties liable in case of refusal to 
pay, 352 

4. Right of acceptor supra protest , id. I 

may claim indemnity from person for whom i 
he accepts, id. 
or from drawer, id. 

in case of bankruptcy of drawer when 
equity will compel resort to drawer’s 
estate, id. 

cannot sue subsequent parties, id. 

ACCEPTOR. — (See Acceptance. Drawee. Ac- 
ceptance supra Protest ) 

Defined who an nfc£j)*or, 1, 24. 

Liability of acceptor, 3o3 to 317. 
no one liable ns acceptor but party to whom 
bill is addressed, l(i 4. 
unless acceptor for honour, id. 
liable according to terms of acceptance, 303, 
304. — (See Acceptance.) '> 

primarily liable to pay bill, 304, note (h). I 
liable for money, though not on bill where is* 
valid because contingent, 144. 
when acceptor can insist on presentment, 315, 
359 to 305. 

when not liable to pay re-exchnnge, 304. 
not liable if he nccept for accommodation of 
plaintiff, 09 to 72, 304. 
but always liable to holder for value, 70, 80, 
note (</), 301. 

and this tliough holder aware of circumstance, 

79, 305. 

holder receiving bill with such knowledge may 
retain it ns security for subsequent balance, 
when, 305, 300, 401, 200. 
not so if accepted for particular purpose, which 
is afterwards satisfied, and holder have no- 
tice, 306. 

not liable if plaintiffs are agents of person w ho 
ought not to tecover, 300. 
nor where in a cross action plaintiff would 
be liable to repay him, 306, S07. 
liable though drawer’s name forged, 307. — , 

. (See Forgery.) 8 1 

liability of executor as acceptor, id. 
two persons cannot be separately liable as ac- 
ceptors, 283. 

The obligation of an acceptor in general irreco- 
cable, 308. 

in what coses may revoke or alter acceptance, 
308, 309. 

acceptor has cancelled acceptance, and 
bill noted, acceptor not liable, id. 

How liability of acceptor discharged, 309 to 317. I 
. —(See Waiver.) | 

10 8 eoe ml only by payment, express release, { 
or waiver, id. 

express verbal discharge toonded ou consider- 
ation sufficient, 809, 310. 
what cancelling a discharge, 311. 
what amounts to a discharge or not, 311,312. ‘ 
by waiver or verbal release, id. 

^formal release, 312 to 314 

when by composition deed, 312, 313. 1 

payee s appointing maker of note executor, 


How liability of acceptor cTitcharged — continued, 

313. 

effect of release to one of several parties to bill 
or note, 313, 814. 

when discharged by law of foreign country, 

30.4. 

not discharged by release from drawer before 
acceptance made, 312. 

discharged if holder obtain property, on faith 
of which acceptance made, 314, note (n). 
by payment, 314 — (See Payment.) 
liability on special acceptance when discharg- 
ed by general protest and notice of dishon- 
our, 301. 

when not discharged by not presenting bill 
payable ol bankers, 152, 153, 315, 362. 
not liable without presentment, if bill so made 
payable, 152. 153, 315, 362, 363. 
when giving time to drawer does not discharge 
accommodation acceptor, 315, 316. 
when laches in regard to bill indorsed over by i 
acce ptor, in discharge of acceptance, releas- 
es acceptor, 316. 1 

when alteration of bill discharges acceptor, • 
316, 181 to 102. — (See Alteration.) j 

Indemnity to acceptor and his right, 317 to 321. j 
what express counter security accommodation l 
acceptor should take, 317. — ^ See Accommo- 
dation Bill.) 

when law implies contract to indemnify, 318, 
319,194. 

when he may retain money or goods, 319. 
what costs he may recover, 320, 321. 

Other points , 

release by drawer to, does not affect payee's 
right to sue, 6. 

set-off from drawer to, does not affect holder's 
action, id. 

acceptor u n infant at time of drawing, blit of 
age when accepted, liable, 19 
in action aguim»l acceptor infancy of indorsor 
no defence, id. 

obligations of acceptor for honour, 27. 
liability of agent accepting without authority, 

35. 

bound by conditional or qualified indorsement 

before acceptance, 234, 235. ' 

not so in case of indorsement for part after 
acceptance, 235. 

not entitled to notice of indorsements, 237. 
one of several drawers being also acceptor, 
not entitled to notice of dishonour, 326. 
liability in case of lost bill, 254 to 261 — (See 
Loss.) 

in case of forged indorsement, 260, 261. 
cannot be a series of acceptors to same bill, 283. 
if two acceptors, and one not a drawee, he 
not liable ou bill, 283. 

not to pay acceptance if he knows of drawer’s 
failure, 286, 

otherwise if he does not know of it. id. — (See 
Bankrupt ) 

if holder make acceptor executor, and die, 
right of action extinguished, 538. 
discharge of acceptor by insolvent act does 
not prevent nctioo against other parties, 421 , 

539, 627. 

if bill purport to be drawn by a firm, acceptor 
estopped from disputing it, 562. 
proceedings against, when and on what terms 
stayed, 585 to 587 — (See Staying Pro- 
ceedings.) 
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ACCEPTOR — continued. 

Other points. — continued, 
acknowledgment by, what sufficient to bar 
statute of limitations, 608, 609. — (See Li- 
mitations. ) 

whnt evidence of payment by, 647, 648, 428, 
424. — (See Evidence.) 
when a competent witness in general, 669 to 
674. — (See Witness.) 

sum recoverable against, 677 to 688. — (See 
Damages.) 

Liability of party promising to pay bill , 321 
to 323. 

any one may make himself liable to pay bill 
by promise, 321. 
tbougn bill invalid, 821, 144. 
when offer rejected, not re-admissible after- 
wards, 322. 

promise to give credit, when not binding, id. 
amount may be recovered under common 
counts, 321. 

executor liable to pay draft, if he promise so 
to do, 322. 

but such person or executor must have funds 
in hand, and expressly promise to pay, or 
holder cannot recover, id. 

* Liability of a party guaranteeing , 247, 248, 
328, 324. 

ACCEPTOR SUPRA PROTEST. — (See Accept- 
ance supra Protest.) 1 

. I 

ACCESSORIES. — (See Larceny. Embezzlement.) 
how punishuble in cases of forgery, 786. 

ACCIDENT, how far excuses delay in notice, 330. 

ACCOMMODATION ACCEPTOR, implied con- 
tract of indemnity, 318 to 320. 
cannot sue drawer on bill, 537. 
when may recover as for money paid, 580. 
proof of payment, 647, 648. 
when may sue party transferring, 81. 
if holder knows bill was for a particular purpose , 
cannot apply it tounother, 219, 305, 306, 317. 
when bill a continuing guarantee or not, 218, 219. 
proviso in agreement to apply proceeds of a sale 
towards payment of a bill, no bar to indorsee's 
right, 248. 

is not discharged by giving time or release to 
drawer, 315, 418 to 420. 
when equity will restrain suit against, by assig- 
nees, 317. 

ACCOMMODATION DILL— (See Consideration. 
Acceptance. Guarantee.) 
what and how far considered pernicious, 5. 
when acceptor liable to holder for value, 80, 81. 
when not, 69 to 72. 

when may be altered without fresh stamp, 187. 
if a consideration between payee and acceptor, 
■nch not an accommodation, bill, 327. 
liability and rights of drawer of, 194, 438. 
party accommodated cannot recover against the 
party accommodating, 70, 71, 805, 806, 404. 
bat 6oni fde bolder may, 80, 81 , 805, 806, 
404. 

vtben not, if bill for particular purpose, 305, 306, 
404, 405. 

drawer of, not entitled to notice of dishonour, 
when, 327. 

drawn for accommodation of payee, though 
drawer had do effects in drawee's bands, but 
payee had such, drawer entitled to notice, 

- 327, 828. 


ACCEPTOR — continued. 

so where drawn for remote indorsee's accommo- 
dation, drawer entitled to notice, 805, 806, 

404, 405. 

acceptor of, must sue drawer specially, and not 
on bill, 537. 

mode of ‘accepting for accommodation without 
even primn facie admitting debt to drawer, 288. 
liability of acceptor of, SO, 81, 218, 219,805, 
306. 

if accommodation bill or note intended as con- 
tinuing guarantee, party liable, though former 
debt satisfied, 218, 405. 
when it may be transferred after doe, 218, 219, 
80. 

acceptor should reqnire bill to be delivered up, 
425. 

holder, though with notice, giving time, &c. to 
drawer, &c. does not discharge acceptor, 812, 
419. 

ncceptor, when discharged, if holder, being 
drawer's banker, receive from him enough to 
cover it, 218, 219, 404. 
if third party pay bill for drawer’s honour, ac- 
ceptor not liable to inch person, 508. 
liable to indorser for like accommodation, 247. 
who, in case of acceptor's bankruptcy, may 
prove under commission, 247, 818, 319. 
want of consideration in action by bond fids 
bolder will not discharge acceptor, 80,91, 805. 
not liable, if indorsed to plaintiff after bill be- 
came due without value given, 218. 
holder bon A fide may retain for subsequent ba- 
lance, 306. 

when not, 306. — (Sec Guarantee.) 
accepted for particular purpose, cannot be ap- 
plied by holder, with notice, to any other use, 

405, 218, 219, 80. 

where plaintiff is agent for another peraon, who 
ought not in justice to recover on bill, acceptor 
not liable, 218, 219, 80. 
what waiver of acceptor’s liability, 311. 
right of accommodation acceptor in general, 517, 
537 

should take a written indemnification from draw- 
er, 194, 537, 317. 

when no express contract, law unpliea coat 
to indemnify, 319, 537. . 

where sum above 20/., written undertaking 
should be stamped, 317. 
where bankruptcy of drawer apprehended, coua 
ter bill should be token, id. . 

equity will prevent suit by assignees agairsia 
commodation acceptor, id. . 

where agent accepting for employer, T SI8, 
money of principal to indemnify hm**. 
537. 

so may acceptor, 537, 3k. ^ 

same when person not an agent d 

though he paid bill after b&aV i p > obta j Dt d 

acceptor of, not liable wbcr ® i<€ 0 f applying 
same from drawer, oap j wcr in tbeir 
proceeds of sale of goods of drawer 
hands, ou payment of, w- . acceptor 

what evidence necessary^ m0 ney paW. & c ' 
of, against drawer, to recover men y F 

647, 648. . f payment and cr 

what primb f*cu evidence of W ^ 648 

eolation by ac fP °^ 2 e „ f 0 r acceptor of, » 
drawer incompetent wita 
action against acceptor, 
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ACCOMMODATION DILI-. — continued. 

liability and rights of indorser of accommodation 
bill, 241 to 243, 437 to 441. 
entitled to notice on dishonour of, 437 to 441. 
rights of indorsee, 237 to 241. 
in action against drawer of, if defendant relies 
upon special damage resulting from want of 
notice, he must prove that fuel affirmatively, 
448. 

drawn for accommodation of remote indorsee 
and prior names lent him, accommodation in- 
dorser entitled to notice, 440. 
may be indorsed by bankrupt after bankruptcy, 
204. 

not so if bill be accepted in consideration of an 
exchange of acceptances, 204, 205. 
bonhfidt bolder of, may prove ander drawer’s 
6at, though he has accepted security and given 
time to acceptor, 412. 

accommodation acceptor of bill or maker of note 
not discharged by holder's releasing or com- ! 
promising with accommodated drawer or pay- 
ee, 417 to 421, 734. 

ACCORD AND SATISFACTION — See Satufae- 
lion. Payment ) \ 

pleas of, 695, 605. 
replication to pica of, 621. 

taking bill of continuing partner may be pleaded , 
by retiring partner, as, 54. 

ACCOUNT, promise to, a good note, when, 127, 525. 
decreo of, lyr court of equity to ascertain consid- 
eration of note, 101. 
direction to drawee to place bill to, 162. 

ACCOUNT 8TATED, form of count for. 536. ( 

when bill, &c. evidence under, 582, 583. 

statement of, with parol admission, takes cate , 
out of statute of limitations, when, 611. 

ACKNOWLEDGMENT.— (See .Idmiuion. Eri- 
dence. Receipt) 

of debt, when not a bill or note, 130. 
what sufficient to take case out of statute of li- 
mitations, 608 to 619. — (See Limitations.) 
effect of, as to waiver of notice of dishonour, 600 
Notice of Non-payment.) 
of debt due, under misapprensiou of legal lia- 
bility, 502, 503 I 

what evidence dispensed with under proof of, 636. I 
of third parties, in general not admissible in evi- 
dence, id. ; 

ACT OF BANKRUPTCY — (See Bankrupt. 

Bankruptcy. 

effect of, as to bills, &c. 202 to 212, 692 to 756. 

ACTIONIOF assumpsit on a bill or 
note. 

jnoet usual remedy in case of bills and notes, 634. 
by or against whom action may be brought. 534 
to 541. i 

where legal right created or liability imposed, I 
they may be enforced, 534. ! 

y and against corporations and companies of ! 

bankers, id. \ 

by trustee, 535. 

when wife may join, id. ! 

need not be brought in name of actual last hoi- I 
der, id. 

115 


ACTION OF ASSUMPSIT ON A BILL OR NOTE 
— continued. 

bill may be handed over to plaintiff* just before 

trial, id. 

plaintifT may maintain action, though bill in the 
hands of third persona as trustees, 535. 
where merchant joins his clerks'i name to bis 
firm, action most be in joint names, id. 
otherwise if distinctly proved he had no inte- 
rest, id. 

if indorsed in blank, several persons not in part- 
nership may join, id. 
aliter if specially indorsed to firm, 536. 
if setion brought on bill, and afterwards indorsed 
over to third person who knows that fact, ac- 
tion may still be continued, id. 224, note(r). 
and such third person cannot proceed in another 
action, 536. 

aliter if taken without notice of pending action. 
217, note (/). 

drawer taking up, may sue acceptor, although 
bill previously proved against latter, 636. 
may be sustained by a bonit fide holder against a 
all prior parties to bill, &c. id. 
not against subsequent ones, 537. 
assignee by mere delivery, when and who he may d 
sue, 536. — (See Assignee.) 
when by mistake not indorsed, holder may sue in 
name of payee, id 

person receiving bill from drawer after dishonour, 
and paid by drawer, may sue acceptor in his 
own name, id. 

drawer may sue, when, 537 — (See Drawer.) 
where he must sue drawee specially on contract 
to accept, 537. 

nccepior liable when drawer has taken ud and 
passed bill, id. V 

when acceptor may sue drawer, id. — (See Ac- 
commodation Acceptor ) 
when parties not originally liable on, or not par- 
ties to bill, may sue, 537.— (See Acceptance 
supra Protest. Bail. Banletre). 
what objections may be taken to action at suit 
of person who became holder after due or ' 
paid, 537.— (See Indorsement.) 
second indorser of bill chargeable as new drawer, 

638. 

otherwise ns to a promissory note, id, 
drawer or indorser cannot sue any other party for 
costs incurred, unless under a special contract 
to indemnify, id. 

nor one party from whom ho received bill, unless 
he gave consideration, id. 
what laches in bolder of bill forfeits his right of 
action, id. — (See Laches . Aotice of Non-ac- 
ceptance.) 

if holder make acceptor executor, right of action 
extinguished, id. 

unless the executor formerly renounce, id. 
the like where payee of note make* maker hie 
executor, id. 

aliter if only administrator, id. 
when bill joint and several, sometimes best to 
proceed in separate actions, id. 
if several actions brought by holder against difc. 
ferent parties to bill, commencement of one 
action no bar to others, id. » 

when several actions sustainable, id. 
but payment of bill and costs by one dneharaei 
others, 589. * 

acceptor may stay proceed mg* on payment of 
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ACTION OF ASSUMPSIT ON A BILL OR NOTE 
— continued. 

debt and costs in action against himself only, 
id. 

if holder reject offer to pay debt and costs, court 
will restain him from taking out execution, id. 
but if money paid pending several other actions, 
he may proceed for recovery of costs, id. 
against one of two obligors in joint and several 
bond, taking such one in execution, no bar to 
action against other, 639. 
this rule extends to parties to bill, id. 
letting subsequent indorser out of execution will 
not discharge prior indorser, id. 
discharge of acceptor by virtue of insolvent act, 
no bar to action against other parties, id. 
but accepting bond from one party in satisfaction 
discharges other parties, id. 
same role prevails when composition entered into 
without assent of drawer or indorsers, id. 
actual payment will of course discharge the rest, 
540. 

if two actions pending at same time on different 
bills, when court will compel consolidation, id. 
action bonh fide brought on note, plaintiff may re- | 
tain, venue, though it be also tor other causes, ' 
550. 

declarations therein, 649 to 583. — (See Decla- 
raiiont ) 

payment of debt and costs therein, 585 to 687. 
judgment by default therein, 687 to 691. 
v reference to master to compute principal and in- 
terest therein, 688 to 690. 
writ of inquiry therein, 691. 
pleas and defence therein, 604 to 619. 
evidence therein, 623 to 676. 
verdict and damages, what recoverable, 677 to 
688. 

ACTION OF DEBT ON A BILL OR NOTE, 
advantage arising from this form of action, 689. 
wager of law abolished, id. 
formerly not sustainable against executor, &c. 

except in Exchequer, id. 
or by speck] custom of city of London, id. 
now otherwise by 8 & 4 Will. 4, c. 42, s. 14, id. 
by whom maintainable , id. 
lies by payee against maker, when expressed 
for value received, 161, 689. 
or by drawer against acceptor, when expressed 
to be for value received, 690, 161. 
by payee of, against drawer, for value received, id. 
and by first indorsee against indorser, id. 
uncertain whether lies by indorsee against drawer 
or maker, 690. 

not sustainable on collateral engagement, id. 
nor by payee against acceptor, id. 
or by indorsee against acceptor, id. 

consideration should be shewn in action of debt 
on simple contract, id. 

lies against maker, but not the indorser of a note, 
691. 

does not lie on note payable by instalments, ud- 
teas all dhe^id. * 

ACTION IN GENERAL, 

must be hi name-of assignor of chose in action , 

6 , 8 . 

reason and consequence of, 8, 9. 
by alien enemy of indorsee of bill only suspend- 
ed during war, 16. 


ACTION IN GEN EH AL — cQniinutd. 

on bill, consuleraitQo need not in general be pro*'- 
, ed, 69. 

against drawer or acceptor by third peraao, sot 
barred by want of consideration, 79. 
except such person gave no valae, and whicb 
most be proved, id. 

of assumpsit will lie for money won at play, not 
. exceeding 10/., 89. 

cannot be sustained against fame party tf Ml, ■ 
bolder knew another action was pending, 214 
cannot be sustained if bill lost after radoraedwot 
in blank, or transfemble by delivery, 224. 
cannot in that case be suslahied even on coand- 


eralton of bill, 266, 267. 
nor on express promise without new considers- 
tion, 267. . . 

for breach of promise to accept non-exuling bill, 
roust be m name of person to whom made, 286. 
lies against party making promise to one iodon- 
er to pay dishonoured bill by another indors- 
er, 503. 

by backrupt against bis debtor, debtor nay pay 
money into court, 396. 
lies against payee of check, or banker, afar 
knowledge of drawer's bankruptcy, id. 
to recover money paid by mistake, kc. 426 to 
432.— (See Payment.) 
to recover money paid by acceptor to thud per- 
son to take up bill, 430. 
when action lie* on bill by party paying nprs 
protest against prior acceptor, 608. 
the rule that one person paying the debt of an- 
other without bis consent cannot sue, does not 
extend to bills, 609. . . , . kw 

trover will not lie against bonk fide balder y 
true owner of bank notes lost, 624. 
when action for money had and received Ins wr 


lost notes, id. . . 

in action against ooe of two maker* of joint note, 
non-joinder only pleadable in abatement, » 
530. , . 

when extent of remedy subject to foreign ? 
171 

upon iost bills, when sustainable, 263 to 271.— 

commenced againat draw* «d M— 
on refusal to accept, 84<l vai 

when it lies to recover back uroney paid 
KfU. 425 to 432. 


Hoc* not lie again* aaaigneea of bankrupt, 7» 
ADDRESS to drawee of bill. 164.— (9** ■ Dir * 
/ton.) 


INtSTRATOR —(See Exterior.) 

ISSION. — (See E'idenct. Acknowleds**- 
Promise. Hand-writing •) . coart 

,y defendant of partttular fact *■« ^ bill, 
sometime, to change venae » * cu °“ 
660.— (See Venue.) ^ M bill 

if evidence of conaideratwi • ^ Declare- 
when allowed, 678 t»6S3. I 

.f Ability, what evidence of right of ,rtk " 

,EX’3£i.'*r" ,r 

627, 636. . it. «**»**• 
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ADMISSION — continued. 

plaintiff's interest therein, 645, 660. 
of liability as partner, 39, 40. 
and breach of contract, 660. 
same in case of judgment by default, 597 , 698. 
what not expremly denied amounts to admission 
in pleading, 624. 

band-writing of drawer of bill and maker of note 
admitted m an action against acceptor or in- 
dorser, id. 

payment of money into court amounts to admis- 
sion of bill's validity, 626, 629, 637, 646. 
of one partner of hand-writing of other is enough, 
when, 627. 

of partnership with co-defendants, proof against 
such person of joint promise to par by all, 628. 
answer of ooe partner to bill filed* ngainst him 
admission against others when, id. 
of one partner evidence against another, wbco, 
64, 628, 646 

as well after as before determination of partner- 
ship, 54. 

of hand-writing how enforced, 636. 
ne costs of proving hand-writing without pre- 
vious summons to admit it, id, 
form of notice to admit, id. 
party's haod-writing may be proved against him 
by his admission, 636. — (See Hand- writing. ) 
admission of hand-writing precludes defence of 
forgery, 636. 

msde pending compromise evidence against de- 
fendant, id. 

unless expressly mode without prejudice, id 
what amounts to an admission of hand-writing, id. 
in general only operates against party making it, 
id. 664. 

therefore admission by indorser not admissible 
in actioo against drawer, 636. 
on face of pleading by one of several drawers, 
file, not evidence against others, id. 

Mier if made in fact, 627, 628, 637. 
acceptance no admission of drawer's imlorte- 
went, 638. 

"° 639 °^ 1 acce P t<,,,ce m *^ e after indorsement, 

••me rules extended to acceptance of bill, drawn 
*®d indorsed by procuration, id. 
acceptance after indorsement by one of seven I 
payees, net partners, no admission of regular- 
ity, 642. 8 

Gules* acceptor at time of accepts ace expressly 
promise to pay, id. 

by indorser of hit indorsement, not evidence 
•gtinst maker, 646. | 

P™™*** to pay or offer to renew, made to in- | 
dorsee after bill due, admits holder's title, id. i 
646 1 

what e^eetien on part of drawer no admission 
of holder's title, id. 

in action against subsequent indorser, his in- 
dorsement admits hand-writing of drawer and 
prior indorsers, id. 

ef orior bolder of bill how far evidence for de- 
fendant, 663 to 665, 675— (See Holt r. 
Biters, 9 C. fit P. 191, Addend, to 665, n. (/).) 
Acceptance prim* facie admission of effects, 647. 

advantages of BILLS or EXCHANGE, 6. 

ADVERTISEMENT -(See Frand. Lo.e . ) 

when idvtnMc fo »dverli«e non-pa rtneut of bill, 
475. 


ADVICE, 

utility of the words •« at per advice," 162. 
doty of drawee when these words introduced, id. 
163. 

letter of advice, 162, 166. 

AFFIDAVIT. — (See Bankruptcy. Proof.) 

requisites of affidavit to bold to bail on bill or 
note, 541 to 648. 

sum dae must be 20/., 7 fit 8 Geo. S, c. 71 . . 541. 
maw be certain, explicit, and positive, id. 
reaeon for requiring strictness in these affidavits. 

id. 

requisites of affidavit against acceptor or maker. 
§42. 

what requisites in affidavit against indorser, 542. 
must shew what instrument the debt is founded 
upon, id. 

must state sum payable thereby, id. 
must not include interest, id. 
not sufficient to state for •* principal meniee" 
due on a bill of exchange, id 
when must shew bill was over-due, id. 
if wrong dates given and bill appears not due 
defendant will be discharged out of eustody, 

against drawer most state default of acceptor, id. 
in trover for bill, affidavit to bold to bail should 
state that bill is unpaid, and value of H, id. 
must shew particularly whit party defendant 
was, id. v 

not necessary to shew in what character debt 
due to plaintiff , id. 544. 
sufficient to describe defendant by initials of 
Christian name, if he so signed instrument, 
544. 

wheo contradictory affidavit receivable, id. 
defendant cannot now bt held to bail wi th out a 
judsp't order , id. 

nor unto w affidavit alio .talc that he it about to 
quit England, id. 

provision* of I ft I Viet. e. 110, reapectine id 
deciaiona on thia act, 649. 
not necessary to obtain a copy of a bill, tic. 5S5 
— (See Court . ) 

neeewary to refer a bill to matter for compute- 
tion, 588. r 

under whut circumstances affidavit of person 
calbng himself an agent admissible inevi- 
dence, 627. 

to foand fiat of bankruptcy upon debt due to 
several, need not be but by one, 701. 

AFFIDAVIT TO HOLD TO UAIL.-(8oo Affi- 
aartt.) M 

no party can now be arretted on mein* proceu 
without a judge ’a order founded on an affidm. 
vu Mating that such party la aboat to quit 
England, 1 fc 2 Viet. c. 1 10 . . 644. ’ 

AGENT.-— (8e«) Authority. Broker. Factor. 

‘"STtoW 7b * eonM ' P» rt y«® bill by not of agent, 

who may be ese, 27. 
partners may, id. 
mode of appointment, 28. 
construction of written powers, 29. 
formal authority, appointment to he construed 
according to it* term*, id. 
implied authority, 31. 
subsequent assent, 32. 
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AGENT — continued. ; 

notice of authority having ceased, id. 
sub-agents, id. 

modes in which agent should draw, nccept, or 
indorse, 32 to 34. 
liabilities of agent, id 
when entitled to relief, 34. 
consequences of acting without authority, 35. 
duties of agents, 36, 37. 

protection by bill of interpleader or motion, l & 

2 Wil 1 . 4, c. 63 . . 37. 

Other point s. 

authority to agent to draw bills on principal will 
not make principal a drawer, 25, n. (A), 29. 
may be to draw, accept, or indorse by procura- 
tion, 32 to 84. 

if a general agent, principal bound by all his 
acts, 29. 

if limited, principal bound only accordingly, 23, 

29. 

what a general authority, and what not, 29. 
limited authority to draw does not authorize in- 
dorsement, 30, SI. I 

authority to accept does not authorise drawing , , 

30. 1 
authority to draw on party does not subject him 

as drawer , 29, 25, note (A), 
nsual employ implies general continuing autho- 
rity, 81, 32. 

•if bill indorsed by person as agent clearly with- 
out authority , promise by principal to pay not 
binding, 82. 

otherwise, if authority doubtful, id. 
authority of agent exists until revocation gene- i 
rally known, id. I 

on determination of authority, notice to be given 
in Gazette, id. 

and particular notice to each former customer, id. 
cannot delegate authority, or appoint deputy, id. 

but by express power, id. 
when personally liuble, 33, 34. j 

if he indorse in his own name should add sans 
recours , 32 to 34. 

liable to be sued if he have no authority, 35. 
ought to state in writing at time of performing 
the act that he does it as agent, otherwise 
personally liable, 32, 192, 292. — (See Draw- 
tr.) 

but this does not extend to agent contracting j 
for government, 33. 

and equity will sometimes relieve, 35. I 
informality in executing authority will not always j 
vitiate, 33. 

factor selling goods on del credere commission 
liable to principal if bills, &c. dishonoured, 

34. 

churchwardens, &c. liable personally when note 
signed by them, id. 

liability of, doubtful, if name not on bill, 35. 
must not place principal’s money to his own ac- 
count in hisown banker’s hands, 36. 
nor speculate therewith without authority, 36, 87. 
and if he do, and gains, profits belong to princi- 
pal, 87. 

if sued by third person for bills held as agent, 
equity will relieve, 87. j 

when may sustain bill of interpleader, id. 
with general authority constituted by entering j 
into partnership, 40, 41. 
authority revoked by death of principal, 56. 
express authority given to partner constitutes him 
an 8gent, and he must be guided by it, 57. 


AGENT —continued. 

when an agent may or not indorse, and bow 
199, 200. 

form of action agaiost, for misapplying proceeds 
of bill, 198, note (g), 199. 
how agent should indorse bill to stranger, and 
how to principal, 228. 
if without stating his agency, whea invalidat'd, 
to avoid liability in indorsing bills to bis princi- 
pal , when he must add the words saiu recoari, 
228, 235. . 

otherwise personally liable even to principal, 
242; but see 84. 

liable if he neglect to get bill presented for ac- 
ceptance, 273. 

or for not giving notice of non-acceptance or non- 
payment, 332, 507. 
may accept bills for principal, 2S3. 
how such acceptances should be made, 292 — 


(See Acceptance.) 

in such case must produce his authority, 283. 
if he do not, holder may conaider bill as dishoo- 
oured, id. 

holder not compelled to acquiesce in acceptance 
by agent, id. 

having accepted accommodation bills for 
ployer, may retain principal** money in band 
to satisfy them, 318. 

drawing bill for principal, may aae lalter °»cca- 
tract to indemnify, 331. 
want of notice of dishonour to the agent wul lor- 
nish no answer to such action, id. 
if drawer go abroad leaving an agent id Engle , 
presentment for payment when should 
made to him, 357. 

of maker of note receiving money from nun 
take it up, when maker still liable, Mi- 
indorsement of bill to, for purpose of getuag 
paid, how far payment to, good auer re 
tion of aulhority, 894. . * 

money should not be paid to suA-ageo 
charge of debt, id. A 

being acceptor of bill, time given to u 
not discharge drawer, 179, ISO. 
fraudulent transfer or pledge of bill y 
binds principal, 199, 200. 
especially since the 6 Geo. 2, c. - * * j. 

when punishable criminally forfrau 

position of bills, 199, 200, 804 to 907.-(*e 

Embezzlement) u:n,i,.wnbT 

liability of agent promising to pay b « ^ 
principal on receipt of the mon y 

whwf acceptance made by agent, hu ‘ ath ° ntJ 
must be proved, 626. * ought 

assignees of an agent ^ >aD ^P t ^ 
to present for payment, 36a. 
when agent consklered a distinct perus- 
ing notice of dishonour, 489. fromooe 

authority to indorse may be inferred 

prior authority, &C.81. #n flitho f prior 

but not so unless bolder tooa o 

transaction, id. . having no 

party assuming to accept g 55. 

authority, liable »n f expected 

if agent 

•ignment, and 


:NT.— (See Promut ) 
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AGREEMENT — continued. 

moot be stamped and declared on as agreement, 

.id. 

parol agreement to renew or give time, when no 
defence to action on bill, id. 
when written agreement contingent, and how to 
proceed, 140. 

if check given on parol condition not performed, 
drawer may refuse to pay, 76. 
right of bolder to sue for full anionnt of bill, not- 
withstanding agreement otherwise, 71, note 
<»), 

to accept certain bills a Loot to be drawn, how 
far valid, 2S4 to 286. 
how to declare thereon, 280. 
to consider acceptance at an end is a waiver of 
it, 311. — (See Waiter.) 
not to sue acceptor, made a Her notice of non- 
payment, but without consideration, will not 
discharge other parties to bill, 412, 413 
not to put bill or note in suit till certain act done, 
will not excuse omission of notice of non- 
payment, 413. 

to consider bankers’ notes ns cash, makes value 
recoverable as such, 522. 
instrument not leas a promissory note for con- 
taining other words oi agreement, 525. i 

I. O. U containing words of agreement requires 1 
a stamp as such, or ns n promissory note, 526. , 
— (See Addenda , 821.) 

instrument acknowledging receipt of draft for 
payment of money, and promising to pay it, a , 
special agreement, id. i 

by party, not drawee, to pay bill, when binding, ' 
321 to 323. 6 I 

court of equity will reform, when inconsistent ' 
with intention of parties, 185. ! 

ALIEN ENEMY, contracts made with, during war, 1 
in general void, 82, 13. | 

in oise of bill when remedy only impended , 13. | 
rights of British subject when domiciled in ! 

foreign countries, 13, 14, in notes, 
when action may be brought in trust for alien ' 
enemv, 14. i 

effect oi promise after war to pay bill, 14. 

ALLONGE, meaning of this term, 127, 225, 236. 


ALTERATION — continued. 

otherwise as between drawer and acceptor, id. 
immaterial alterations do not vitiate, 184. 
what are immaterial, id. 
alterations to correct mistake do not prejudice. 
184, 185, 166, 531. 

court of equity will reform instrument, 186. 
under ttamp acts , 185, 531. 

material, cannot be made after instrument 
once available, 185. 

before acceptance when may with consent, 

id. 

otherwise if to correct mistake, id. 

at wbat time may be made, id. 

before instrument completely available, when. 

185,186,187. ’ 

accommodation bill, before in bands of party 
who could sue, may, 187. ^ 7 

addition of surety to a joint and several pro- 
rmssory note, after issued, when immaterial, 

not after doe, 189. 

when alteration affords presumption of fraud id. 
avidence io cases of alteration, id. 
when plaintiff must adduce evidence to exolain 
alteration, 531, 632. v 

when altered bill inadmiaaible io evidence for 
any available purpose, 191. 
when original consideration revives, id. 
altered bill when not to be accepted, or received 
or paid, 192. ’ 

consequences of holders making erasures & c 
before delivering up bill, 192. 

Other points. 

in action on bill, &c, if proved, evidence of con- 
sideration not admissible, 578, 184. 
maker of note competent witness to prove alte- 
ration as against indorser, 670.— (See VP it 
ness.) 

Of an acceptance, it s effect,, 316.— (See Acceptor 
Acceptance.) r * 

AMBIGI ITY, if doubtful whether instrument a bill 
or note, may be treated as either, 131, 132 
in expressions as to non-payment of bill n u «L 
tion for jury, 480. * H 


ALTERATION of a bill, note, or check, consequen- 
ce* of, 181 to 192. 
at common law , 182. 

if in a material respect without consent, in- 
validates, id. 

in date, even in hands of bonh fide bolder, 148, 
182. 

light instead of date, 182, 183, noto (u). 
in statement of consideration, 182. 
in place of payment, 182, 183. 
when it amounts to crime of forgery, 183. 
altering a joint note into joint and several, id. 
if no privity then no remedy, id. 
letter from defendant's attorney complaining 
of# 3lc. when not evidence of a subsisting 
debt on an account stated, id. 

»n general material alteration wholly dischar- 
ges parties from all liability, id. 
and does not merely subject party altering to 
action for damages, 1S3, 184. 
alteration by indorsee operates as satisfaction 
of original debt of drawer, 183. 


| AMENDMENTS.— (See Variance.) 

I before or pending trial, 667 to 569. 

enactments of 1 Geo. 4, c 55, s. ft. . ggy 
| 9 Geo. 4, c. 15 . . id. 

e 3 & 4 Will- 4* c. 42, a. 23 • . id 
power of judge in cases of, much enlarged id 
all mis-statements, &c. not material to merits* 

I &c. may be amended, id. 

costs of amendments, 568. 

! pa c 7 U rt^ eved bjr ao,endmen ‘ *pply to 

judge may direct jury to find facto, inatead of 
amending, uL u 01 

I such finding to be indorsed on record, id. 

court afterwards to give judgment asm, id, 
j decisions on 9 Geo. 4 and 3 & 4 Will 4, id 
allowed without costs in an undefended cause, 

! Power of judge to allow, discretionary, id. 

| will not be allowed in cases of gross error id 
I or where irrelevant matter mis-aiated id. * 

instance* where court hue allowed aieodmen. 
where judge, &c. at trial refused, $68 669 ’ 
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AMENDMENTS — continued. 

of plea in abatement only allowed to save statute 
of limitations, 562, 563. 

AMOUNT, discrepancy in body of bill and superscrip- 
tion, the former will prevail, 150. . 

ANNUITY, where granted in consideration of bill 
accepted, bot which is dishonoured and paid 
by drawer, such annuity not vacated, 194. 
check mast be described as such in an annuity 
transaction, 512. 

so most a banker's cash note, 522. 
not so with bank notes, 524. 


ANSWER to bill of discovery, what defendant must 
answer, 100, 101. 

ANTECEDENT DEBT, creditor mny apply a gene- 
ral payment in discharge of, 402, 403, &c. — 
(See Payment Application of Payment*.) 

APOTHECARIES, when cannot recover without 
proof of certificate, 98. 

APPENDIX, forms, 811. 

general rules and orders, 811 to 818. 
notary's fees, 818. 

BOtice to produce, 814. 
interest table, 815. 

APPLICATION OF PAYMENTS, 402 to 408. — 
(See Payment) . 

APPLICATION FOR TIME, m action by indorsee 
against acceptor, waiver of proof of all indorse- 
ments except first, 572. 

APPRENTICE FEE, when no action on note for, 
if indenture void, 94. 

APPROVED BILL, what is one, 2 Campb. 532 ; 
**2 Hen. Bla. 573 ; 3 Mod . 273 ; 3 Stark. Evid. 

1686. 

ARMY AGENT not a banker within bankrupt laws, 
693. 

ARREST. — (See Affidavit.) 

A m longer allowed on mane proceu, anlea. de- 
fondant about to quit country, 644. 

-KwWon. of 1 & 2 Viet. c. 1 10, respecting, u<. 
ImW. order to hold to bail now requisite, id. 
TMiuieitea of affidavit to obtain order, 641 to 646. 

_(8eoJr#rf«o*> . 

wregt mwt be made wilhut one month from date 
nf writ, 545* 

defendant may find bad or make deposit, id. 
mt what time order may be made, to. 
defendant may apply to be discharged, td. 

AMta of application m dwcretion of jedge, id. 
nrieonen diacharged on commencement of act 
*^ma» bo again arroeted, td. 
a ^janna on the abo.o act, 6 46 
rSZatadiodged to bo diacharged at a future 
' “^period may bedetained till that period arrive*, 

mav be again arreeted, without a writ of sum- 
fNotis of isdgs's order, id. 

make an order for detention of pri- 
JU< wn<? “until be ahall find bail, or until forlher 
order’,” 646, 647. 


ARREST — continued. 

bow far judge's order will operate as s detainer, 
547. 

application to set aside arrest must be mede 
promptly , id. 

bow affidavit to set aside arrest mast be (rimed, 
id. 

affidavit for arrest when insufficient, application 
must be made to set aside judge'* order, and 
not the writ, id. 

in no case allowed except for debt anointing to 
20/. . . 541. 

if contract made in a country where arrest not 
allowed, yet arrest may be in England, 169, 
170. 

may be made twice on same writ, if party on 
first arrest give draft in payment which is dis- 
honoured, 840, 841, 173, 174. 
of party to a dishonoured bill, how far promiso 
to pay then made by him prejudices, 60S. 
payment of bill made on arrest, and after secret 
act of bankruptcy, when valid, 392. 
not if made by way of fraudulent preference, id. 
after tender of bank notes, party coaid not be 
arrested, 524. 

drawer of bill who has taken it op, may arrest 
bankrupt acceptor who has no certificate, 
though previous holder prove under fiat, 536. 
married woman if arrested as acceptor by in- 
dorsee, when court will order bail bond lobe 
cancelled, 547, 648 

where woman arrested as drawer, she will not 
be discharged on affidavit of third person of 
her coverture, 548. 

when f '-me covert discharged from, 547, 548. 
where feme covert arrested, affidavit most bo 
sworn by hertilf , id. . 

ARREST OF JUDGMENT. — (See Judgment.) 

AS PER ADVICE, meaning of, in bill, 162. 

ASSENT, consequences of, to indulgence given to 
parties to a bill, 415, &c. 

ASSETS. — (See Executor*. Bona Notabilia.) 

ASSIGNEE.— (See Holder. Indorrn . Bankrupt. 
Official Atsignee.) 

of bond or choee in action cannot soe in his own 
name, 6. 

otherwise if assignee of the king, 7. 
of the king cannot assign choee in actum to vest 
legal interest in second assignee) 7. 
assignment by parol teats equitable interests w, 
7, note (*). 

of bankrupt refusing to give check, Chancellor 
has ordered money to be paid to the check or 
his two co-assignees, 163. 
of bankrupt when mart indorse bill, Re. 203.- 
(8ee Bankrupt.) . ... 

of bankrupt cannot indorse accommodation mil, 
204. 

All effects of bankrupt in which he it beneficially 
interested vest in him, 208. 
but none in which be is not beneficially interest- 
ed, 204, 205. 

of bankrupt no nower to transfer bins, sc - m 
after issuing or fiat, 204. , 

creditor empowered by equity to sue » name 
I assignee, when, 205. 
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ASSIGNEE — continued. 

note given to uncertificated bankrupt after fiat 
vests in assignee, 210, 211. 
when not, 211. 

of banker a bankrupt, no right to bills deposited 
with him aa agent, 211, 261.— (See Banker . 
Bankruptcy.) 

but if be has discounted may of them, rule other* 
wiae, 211. 

of bankrupt drawer, notice of dUhooour may be 
given to, 350, 339, 490.— (See Notice of 
Non-payment . ) 

of bill, itc. by mere delivery, may eue all par- 
tiee to it, 636, 244. 

bat canaot sue any whoae names are not on it, 
except only him from whom be received it. I 
id. — ( See Action. ) j 

what evidence necessary to establish a set-off 
against oaoigneea of bankrupt, 647.— (See 
Set-off. Evidence.) 

official aaaignec mull proaont billa for accept- , 
aoce, Appendix, 811. 

moat give due notice of dishonour, 496 , Apptn- 
dxx , 912. 

ASSIGNMENT. — (See Chose in Action. Indorse- 
ment.) 

by parol of chose in action vasts equitable inte- 
rert, 7, note (t). 

Mb, notes, and checks may be absolutely trans- 
ferred by, 6, 12. 3 

covert , when does not pass any interest, 

hj feme covert , when made with knowledge of 
husband, court will infer authority, 23. 
or. bills, &C. for illegal consideration, will not 
invalidate bill originally made for leva! con- 
sideration, 70. 

East India bonds may pass by, 197. 
but East India certificates cannot, id. 

Exchequer bill, when tranfserable, id. 
of bank note, 623 to 625. 

ASSIGNOR. — (See Indorser .) 

of bond, action most be in his name, 6. 
release from, or set-off due from, to obligor, 
when bar to action on bond, id. 
of bill by delivery, not liable on, when name 
not on it, 246, 241. 

but may be sued on original contract, 246. 
otherwise, if bill taken to run all risks, id. 
unless be knew that bill was of no value, 247. 

A8SUMPSIT*— (See Action of Assumpsit.) 

AT SIGHT. — (See Sight) 

when bills payable at sight ure payable, 876. — 

( Computation of Time— Grace, days of.) 
opinion that three days grace ore allowable up- 
on, 377. ^ 

°f limitations when it begins to run on 
bills i payable at, 610, 611, 

» actions on bills payable at, proof of time of 
acceptance necessary, 628, 629. 


ATTORNEY— continued. 

when personally liable on bill or note, 32.— (See 
Agent. ) 

when court will compel attorney to Uke upoote, 

72. 

money sbonld not be paid to agent of 9 in dis- 
charge of debt, 394. 

to prove payment of money into court, to call 
attorney who took it out, not sufficient, 626. 

ATTORNEY, LETTER OR POWER OF, 

gives in authority, general or limited, according 
to its terms, 29, 30. 

what words have been construed as conveyiag a 
limited authority, 29 to 31. 
forgery of, 393 , note (q). 

ATTORNEY, WARRANT OF, 

may be vacated by court of law, 96, 97. 

AU BESOIN, kc. 

meaning and use of these words in a bill, 169. 
in an indorsement, 236. 

AUTHORITY, 

of agent, 26, note (A), 27 to 37.— (See A sent ) 
of factor, 20. — (See Factor.) 
of partner, 37 to 67. — ;.See Partner.) 
implied authority of wife, 22 to 24.— (sea E me 
Corert . ) 

extent of authority, 28, 29. 
general, what, 29. 

person giving blank stamped piece of peper 
wnh hi* name signed gives authority to 
such person to insert what sum be nloaa. 
es, id. 214. ^ 

letter of attorney gives authority accordtn* 
to its wording, 29, 80. ^ 

special, not neoesaary to constitute power to 
draw, &c. in name of prinoipul, 81. 
implied authority, what, id. 
sometimes general, and semetimes limited ac<- 
cording to sets permitted to be done, id. ’ 
usual employ , evidence of general authority uf 
consequences of acting without, 36 . 3 

W ‘T»^!!!..“l! 0r ’ e ? JV ■"*< worn.,, with, 
*2 201 * kD owledge, •otfioriijr implied, 28, 

implied, if party promiee to pov, 201. 
belder of bill may inaiet on production of agent 's 
authority to accept, 283. 

10 Payment , of bill, bow far payment 

good aAor revocation of authority, 294. 
prod action of bill, fee. in general anfficient to 
aulhoriae payment, id. 

if agent of firm draw bill, and one partner ac. 
* e P*, agent’e authority need not bo Moved 
627._(S«e E*id*nc^-Hand-^rUi^!) ’ 


ATTESTATION — (See H’itnm, tuitcriiing.) 
wmn aUaetmg witneao moat bo mbpanaarf, 633. 
the like to on indorsement, id. 

ATTORNEY. — (8m Agent) 

*°?* “ 0t J?T*. ,,ri,a ®g* arreot by being par- 
ty to bill, U, 16. • ^ 


AUTRE DROIT, 

agent may roceivo money doe to principal m so 
no m aural credit in eaao of, 748, 744 . ’ 

AVAL — (See Guaranlm.) 

“ b *° 0U> * P “ r, y 10 Ml 

bow effected’, id. 

tUads in situation of second goo eptor id. 
AVERMENTS. — (See Declaration. Evidence.) 
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AVERMENTS. — continued. 

in declaration of defendant’s breach of contract, 
most be shewn, 523, 67 4“, 648. 
of bill payable on an event, averment that event 
has occurred must be shewn, 673, 648, 649. 
in action against acceptor, &c. no averment of 
presentment for payment necessary, 359, 360, 

574. 

and need not be proved though stated, 361, 574. 
t and common breach at the end of money counts 
suffices, 674. 

unless bill accepted payable at particular place, 
no averment of presentment there necessary, 
360 to 365, 574, 575 

when otherwise in action against drawer , 364, 

575, 576. 

such presentment if unnecessarily stated need 
not be proved, 625. 

what a sufficient averment of, in action against 
acceptor, 574, 675. 

what allegations as an excuse are insufficient, 
674. . , 

of notice of non-payment at a particular place 
unnecessary, 361, 362, 575. 
no averment necessary of party who made pre- 
sentment, 575. 

but when drawer or indorser sued, averment of 
presentment must be made, id. 
or some excuse for not doing so, id. 
when drawee or maker have absconded, what 
averment sufficient, id. — (See Absconding.) 
when removed, 575. — (See Removal.) 
presentment at particular place, when must be 
averred, 575, 576. 

when sufficient to prove presentment at particu- 
lar place, 676. 

must be alleged that notice of dishonour was 
duly given, id. 

or else some legal excuse for not doing so, id. 

oro Won of this averment fatal, even after ver- 

diet, 576. , 

in case of foreign bill protest must be stated, or 
bad on special demurrer, id. 577, bo5. 
what allegation of protest bad, 576 577. 

not necessary in case of inland bills, 835, 465, 

577, 655. , 4 

in case of conditional acceptance, what aver- 
ment necessary, 652. 

must also be proved, id. — (See Evidence.) 

BAIL. — (See Affidavit. Arrest.) 
who may be, 548 
in what amount, id. 
extent of liability, 549. 
when bail in error necessary, 689. 
in error not liable for interest on note, 549, n ,{q). 
payment of bill by. 392, 537 . -(See Payment .) 

BAI K F X^oo for money bad and receiv- 
ed will not lie against, 97, note (m). 

RANK OF ENGLAND.— (See Banker..) 

never accept bill* for cuatomer in respect of de- 

^m’wUh’respecUo billa payable at aight, id. 

government liillOkc. no. pa^al.e at, after three 

dwtf wUhreapecttobilla. ^. dep^ted by 
official assignee, Appendix , 811, 81- 


BANKERS. — (See Checks on Bankers Bankers' 
Cash Notes.) 

restrained as to particular bills and notes, 15 to 

18 . 

liabilities, &o. of banking companies, 61 to 67. 

originally goldsmiths, 521. 

may transfer bills indorsed to, in blank, 199, 

. note (m). — (See Indorsement.) 
indictable for misapplying bills of customers con- 
trary to written directions, 804 to 806.— 
(See Embezzlement.) 
bills, & 9 . deposited with banker as agent do not 
vest in his assignees if he become bankrupt, 
211, 231, 750 to 755. — (See Bankruptcy.) 
otherwise if he has discounted them, 211,755, 
756. 

if banker fuil, when executor or agent not liable 
for testator’s money placed there, 36, 201. 
paying lost check bofore it bears date, liable to 
repay same to loser, 260. 
liable in trover if he discount bill drawn on cus- 
tomer aftei notice of loss, 261. 
banker paying altered or forged check when be 
must bear loss, id. 392, 428. 
private mark on bill by banker, as between him- 
self and another banker, may be an accept- 
ance, 292, 36S. 

may retain check till five o’clock and then re- 
turn it, even though cancelled, 296.— (Sec 
Checks. ) 

Obligation of, to apply a general payment in dis- 
charge of a particular demand, 321, note (m). 
maker of note, who is banker, and shuts up and 
abandons his shop, how far presentment for 
payment nt such shop valid, 355. 
presentment of bill, &c. to clerk at clearing- 
house sufficient, 366. 

presentment of bill, &c. payable on demand by 
banker, what a reasonable time, 362 to 364. 
when presentment of checks on, to be made, 
384, 385. 

when bill payable at bankers, presentment 
must bo made there in usual hours of bosine«, 
387, 388— (See Presentment for payment ■) 
and if not done, holder cannot protest bill for 
non-payment, 887. 

but if presentment made, and answer returned, 
it is good, id. 

doubtful whether banker not guilty of neglect in 
giving np bill, and taking acceptor’s cheek on 
another banker, 368, 390, 399, 512. 
may refuse to pay check on acceptance, though 
cancelled by him, 390. 
when banker having received money to pay bill 
discharged from liability to bolder, id. 
making check for good, must pay it, 391. 
receiving check from customer, drawn on huu 
by nnother customer, when not implied U) 
have given credit to the former, 390. 
payment of check by banker under suspicious 
circumstances, how far valid, 395, 429. 
liability in case of payment by mistake, id— * 
(See Payment.) 

payment of check after act of bankruptcy, bow 
far valid, 396, 514.— (See Bankrupt. Bank- 
ruptcy.) . 

payment of bill by check, how far effective, 89 , 
400. — (See Checks.) 

who to bear loss on failure of banker to whom 
money paid on condition, 401. 
application of payments to, 402 to 408, » 

note (ro). — (See Payment.) 
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BAN KERS — continued. 

duly of banker to wake memorandum on hills 
paid by him, 423. 

lien of, on securities for balance of account, 404, 
note ( r). 

payment of check by banker, after drawer’s 
but before notice, holder not liable to 
refund, 429. 

roost not pay check after notice from customer 
not to do no, id. 430. 

when considered a distinct holder for purposes 
of notice of dishonour, 489. 
formerly banker bound to give notice on same 
day, if principal's bill dishonoured, 490. 
but not so now, id. 

custom of, to present crossed checks at cleariog 
house on same dny, 613. 
consequences of neglect to do so, id. 
practice of, respecting checks presented after 
four o’clock, and marked, id. 
refo»ing to paycheck, having money in hand. 

liable to action by customer, 514. 281, 382. 
paying customer’s acceptance, when cannot sue 
thereon, 537. 

in action for money paid to hi. me, muat prove 
first indorser’s hand-writing, 632.— (See Ec - 
Xilence Hand-writing.) 
hen of bankers on bills, &c. in general, 750 to 
755. 

©fleet of banker becoming bankrupt with bills in 
hand, 748 to 756. 

e *PJ e "iy ©object to bankrupt laws, 693. 
need not keep open shop to come within bank- 
rupt laws, id. 

BANKERS' CASH NOTES.— (See Country Bank - 
©r#' Notes . ) y 

formerly called goldsmiths' notes, 521 ) 
opposed by Lord Holt, but fully established by 

statute of Anne, 622. 

their original use, id. 

seldom now made, except by country bankers, 
being superseded by checks, id. 
circulation of, under 6 1. put an end to by 7 Geo. 

c. 6, id. 3 

their form like common promissory note, id 
and stated as such in pleading, id. 
sumps thereon, 107 to 118, 120. 
bank restriction acts respecting, 622. 
under 20/. must be made payable at place 
where issued, id. 

but may be payable at other places also , id. 
when considered as cash, id. 
at if presented in due time, and dishonour- 
ed, will not amount to payment, id. \ 

consideration of annuity paid in them, must l 
set forth in memorial, id. | 

when ▼nine cannot be recovered from stake-bol- 
acr as money had and received, id. 
tranaferrable by delivery, id. 623. j 

may be negotiated by indorsement, and in which j 
case they may be declared on as such against 
indorser, 523. 

"^ 623 ^ olh * r reapecu h y lbe ru,e * of hi, K 

most be presented in due time for peyment, not- 
withstanding previous stoppage, 866, 366. 
or an offer to return within reasonable time, id. 
tender of, sufficient, 522 . 
time of presentment, 379 to 387, 523. 
may be taken m execution, 62S. 

1 

116 


BANKERS’ CHECKS. — (See Checks. ) 

BANKING COMPANIES, 
how to sue, 17, 64. 
bow to prove, id. 

ecclesiastics belonging to, how far indorsements 
by, valid, 14, 65. 

BANK NOTES — (See Bank of England. Bank- 
ers.) 

of bank notes in general, 523 to 525. 
transferable in France, 619. 
forging of Scotch, not within 2 Geo 2, c. 25 . . id, 
their origin, 523. 

uniformly made payable on demand, id. 
observations thereon, id. 

now, by 7 Geo. 4, c. 0, bank notes under 6/. 

cannot be circulated, id. 
are assignable by delivery, id. 
pass by will bequeathing testator’s money or 
cash, id. 

or by bequeathing all his property in such a 
hoase, 3, 623. 

pass as a donatio mortis cans), 2, 524. 
in bankruptcies cannot be followed as distin- 
guishable from oilier money, 524. 
if lost, trover will not lie against bonk fide bold- 
er, 253 to 271, 524 — (See Loss.) 
may be described as mooey in memorial of an- 
nuity, 624. 

when action for money bad and received will lie 
for hank notes found, id. 
formerly could not be taken in execution, 3, 624. 
now otherwise, 524. 
cannot be taken as a distress for rent, 3. 
tender of, sufficient for all sums above 51 . . . 524. 
how to be remitted by post, 237, 259 
Mealing the.e note., or forgery of thorn, felony, 
025 , 765 , 799 . 

how to enforce payment of them, 624. 
possession primA facie evidence of property in 
them, itl. r J 

in trover for, what evidence necessary to im- 

‘^ , l Ch 52 < 4 ef 5r anr * right ° f pr ° perl J’ 250 10 
holder of, prim 4 facie entitled to prompt pay- 
ment, 250 to 271, 624. 

not affected by previous fraud, unless privy to 

id. 525. r * ' 

nothing short of mala fides sufficient to defeat 
claim of bonn fide holder for value, 625. 
exempted from stump duty. 111, 631. 
stealing of, felony, 525.— (See Larceny ) 
forgery of, felony, 525— (See Forgery.) 

BANK RESTRICTION ACTS, 16. 
decisions thereon, 16 to 19. 
acts relating to banking companies, and decis- 
ions, Cl to 67. 

BANKRUPTCY. — (See Bankrupt.) 

effect of, as to bills in general, 692 to 756. 

I. W hat a tradingby being a parly to a bill, 692 
general drawing and ro-drawing bills for sake of 

profit is, 692, 698. 

hut only occasionally doing so not, 698. 
bankers traders, id. 
bill brokers, id. 

II. The act of bankruptcy in relation to bills 
694 to 696. 

beginning to keep house, 694, 
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BANKRUPTCY — continued. 

II. Th € act of Bankruptcy in relation to bill « — 
continued. 

denial by trader to holder of bill on day it fall* 
doe, id. 

or to another person, if thought to be a creditor, 
id. 

bat not a mere direction to be denied without j 
actual denial, id. note (y). 

nor is the stopping or refusing payment of or re- 
newing bill an act of bankruptcy, 694. 

debtor abeenting himself, id. 

must be an absolute intent to delay creditors, id. 
note (y). 

remaining abroad , 694. 

compounding with petitioning creditor , id. 695. 

fraudulent transfer of bill , 695. — (See In- 
dorsement.) 

act of bankruptcy % under 1 & 2 Viet. c. 110, s. 
8 . . 695. 

trader must within 'twenty-one days after notice 
pay debt, &c. id. 696 

on default will be deemed to have committed an 
act of bankruptcy, 696. 

III. Of the petitioning creditors debt in respect of 
a bill , 696 to 701. 

what debt must amount to, 696. 

what bills and notes sufficient, id. 


on lost bills, 697. 

when interest cannot be included m, 696. 
creditor receiving and transferring bill, holder 
proper petitioning creditor, id. 
when bill due before act of bankruptcy, holder 
may strike docket, id. , 

dale of note not evidence of its existence before 
act of bankruptcy, 697. . . . 

other evidence to be adduced, id. notes (•) and 

garni of an I. O. U., 697, note (0- 
petitioning creditor must prove that he was hold- 
er before fiat issued, 696, 697. 
enactment of 6 Geo. 4, c. 16, s. 15 . . 697. 
holder of bill not due may issue fiat, id. 69*. 
note for securing contingent debt not sufficient, 
698. 

if WU bo" for 1M>< P only, after due, it is sufficient, 


hoWer of bill, bought for less than full amount, 
may issue fiat, id. 

check on petitioning creditors* bankers, » not, 
without proof of payment, id. 
bill a good petitioning creditor’s debt, against 
drawer or indorser, before due, id. 
statute does not extend to b.lUgiven or indorsed 
after act of bankruptcy on which fiat founded. 


otherwise where bill made before, is indorsed 

and'partymaV, after act, tack a bill of bankrupt 
to make up sufficient to issue fiat, id. 
acceptor of Accommodation bill paying amount 
Ifter act of bankruptcy, not a good petitioning 
creditor, 699. 

when otherwise, leaving blank for 

* C creditor’s name, which is not filed in till after 

^pto^f^curty of a higher nature after 
“let of bankruptcy, does not prevent creditor 
issuing fiat on previous debt, id. 
creditor taking bill for a debt after act of bank- 


BANKRUPTCY — continued. 

III. Of the petitioning creditor's debt in respect of 
a bill— continued, 
ruptev, id. 

proceedings in ease of insufficiency of petitioning 
creditor’s debt, id. 

no fiat invalid for prior act of bankruptcy, if there 
be an act after petitioning creditor’s debt, 700. 
assignee having sufficient debt to support fiat, 
ought not to petition to annul fiat, for want of, 
without praying for a new fiat, id. 
any objection precluding creditor from recorer- 
mg at law or in equity will preclude in bank- 
ruptcy, id. 
thus laches will, id. 
part payment, id. 
statute of limitations, id. 
bill given for remainder of debt on a composition 
is not, id. 

partner undertaking to provide for bill, 701. 
if debt due to several as partners, they must all 
join in petition, though the affidavit need be 
but by one, id. 

husband alone should petition, when, id. 
a petitioning creditor, after taking out fiat, can- 
not sue at law, though for another distinct de- 
mand, id. 

IV. Of proof of bills under a fiat, 701 to 706. 
enactments of 7 Geo. 1, c. SI . .701. 

6 Geo. 4, c. 16, s. 51 . .702. 
First. What bills proveable, 70S to 706. 
must be valid at law, 703. 
not barred by statute of limitations, id. 
must be founded on legal consideration, id. 
when otherwise, if bon&fids holder, id. 
enactment of 5 & 6 Will. 4, c. 41, respect- 
ing, id. 

stock-jobbing, 704. . 

when part of consideration of a bill lew 
and part not, proveable as money had and 
received, id. 

bill on insufficient stamp not proveable, id. 
bill payable on a contingency not prove- 
able, id. 

bill defective in original formation, 144. 
the same with regard to acceptance, 704, 

705. — (See Acceptance.) 
indorsement in Bankruptcy governed by 

same rules as in an action, 706. 
and bill transferred for value, hat not in- 
dorsed, when it cannot be proved, id. 
written guarantee to pay note of thud pw* 
son not due at time of bankruptcy, no* 
proveable, id. 

otherwise if" guarantee becomes absolute 
before bankruptcy, id. 
or where contingency happens between is- 
suing of fiat and tender of proof, w. 
or guarantee amounts to an original under- 
taking, id. 

when bills payable to fictitious persons nuj 
be proved, id. 

when assignees compellable to indorse 
enable holder to prove, id. 
lost bill may be proved upon giving mown- 
uity, id. t 

but laches will operate here as in case 
actions, id. 706. , 

cancelled or settled bills cannot be pwr » 

706. 

but bills in lieu of which others are 
are proveable if latter not paid, w* 
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BANKRUPTCY — continued. 

IV. Of proof of bill* under a fiat— continued. 

bill given by hatband on eve of bankruptcy, 
to the trustee* of bit wife, when suffi- 
cient, id . 

to trustees for money lent oat of trust pro- 
perty, id . 

Secondly. Who may prone, 706 to 721. 

In general , 

bonh fide holder may prove for whole sum 
contained io it, 706. 

one person may, on behalf of large number 
of holders of small notes, id. 
agent for public company abroad may, id. 
other instances, who may prove, id. 
indorsee, after act of bankruptcy, may prove 
his debt, id. 

or be may be petitioning creditor, 707. 
indorsee of note, after bankruptcy, and 
after due, may prove, id. 
and if drawer or indorser take up bill after 
bankruptcy of acceptor, he may prove, id . 
the same rule prevails against every other 
party liuble to drawer or indorser, id. 
accommodation indorser may prove ngiinst 
accommodation acceptor, id. 
and petitioning creditor indorsing bill before 
bankruptcy, cmd then takiog it up, may I 
prove against acceptor, id. \ 

acceptor for honour of drawer, after bank- I 
ruptcy of original acceptor, id. I 

otherwise if original acceptor is occommo* I 
dation acceptor, id. 

if holder prove under two fiats, and receive 
dividends under each, assignees of one 
cannot prove against the other, id. 
creditor assigning bills after issuing of fiat 

708* ^ *' Ve ttM '® nee a r *6^t to prove, 

nor can bill be proved twice ngainst same 
estate, 707. 

bon&fult holder of accommodation bill may 
Drove against acceptor or drawer, 708. 
although only deposited as a security for 
advances, id. 

but not so where party was not bonj fide 
holder, but has since bankruptcy been 
compelled to take it up, id. 

Rnles as to accommodation bill* divided into I 
three, 708. I 

1. If Acre there ha' e been cross bills , be- 
tween the parties , 70S to 710. 
one bill given for another is valid consider- 
ation, and each may prove, id. 
whether bill was or %vna not transferred for 
another, governed by particular circum- 
stances, id. 

variation in date and sum, when not mate- 
rial, 709. 

agreement to pay his own acceptance, con- 
clusive evidence that bills were cross, id. 
but such party not entitled to his dividend 
until bis bill paid, id. 

nor can one party to cross bills prove pay- 
ment on bis Acceptance against drawer, id. 
and this though no payment has been made 
by such drawer on his own cross accept- 
ance, id. 

io case of bankruptcy of one party dealing 
with another, cross acceptances, which 
•re respectively dishonoured, and also 
c«th account, now to proceed, 710. 


BANKRUPTCY— coiiltnucrf. . . 

IV. Of proof of bills under a fiat— -continued. 

if cross bill taken op by drawer after bank- 
ruptcy of acceptor, be may prove, id. 
when drawer cannot prove again* acceptor 
for dividends paid to bolder, id. 
where cross acceptances and right of set-off 
clear, court will restrain asaignees from 
bringing action, id. 

2 JVhere accommodation party has taken 
security , 710 to 712. 

if drawer bankrupt holder may, even before 
accommodation bill duo, prove oe oounter 
security, 710. 

bat in these cases dividends suspended till 
it appear that surety has paid his own 
bill, 711. 

what these securities most be to entitle 
holder to prove, id. 

when there is a loan of bills from A. to B. 
as well as cashacconnt due to B., B. may 
prove under fiat against A. hot dividends 
withheld till bills paid, id. 
and acceptor ef bill having funds of bank- 
rupt in hand, may keep such funds to an- 
swer acceptances, id. 

not ulways necessary that security should 
be given expressly for an indemnity, id. 
accommodation acceptor, who has paid bill, 
may set off his debt against any claim on 
him, 712. 

8. Where the accommodation party has no 
security, 712 to 717. 
when he has paid before bankruptcy. 

712 to 718. r J 

when he may prove under fiat, id 
when he has not paid till after' bank- 
ruptcy, id. 

question whether an accommodation in- 
dorser can prove, 713. 
reason why he ought to have boon allowed 
to prove, 714 

When a surety or party liable may compel 
AoA/er to prove for hie benefit , 715 to 

when accommodation party can never 
prove in own right, may sometimes 
have benefit of holder's proof, 715. 
and court of equity will compal holder to 
prove debt, 716. 

and stay proceedings at law till he has 
done so, id. 

and surety lodging money to pay bill be- 
fore proof by creditor, may retake the 
money to enable creditor to prove, id. 
hut hanker paying bankrupt’s money after 
notice of bankruptcy, not allowed to 
stand in creditor’s place, id. 
if indorser prove under acceptor’s fiat 
and drawer take up bill, drawer an 
equitable right to indorser’s proof, id. 
if payment made by surety after bank- 
ruptcy, and before proof by creditor, 
neither can prove, ui. * * 

on proof made and party paid by surety, 
and proof expunged, it may be restore! 
for surety’s benefit, id. 
creditor cannot be turned into trustee for 
surety to prejudice bis right on another 
demand against debtor's estate, id. 
in such case what dividend will be allow- 
ed surely, id. 
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BANKRUPTCY — continued. 

IV. Of proof of bills under a fiat — continued. 

but this doctrine qualified in case of sure- | 
ties to a limited amount* 717. 
but surety not entitled to benefit of proof , 
made by creditor on a distinct estate* ; 
with which he had nothing to do, id. 

4. When a surety or person liable may prove | 
under 6 Geo. 4,c. 16, s. 52 . . 718 to 721. I 
enactment of that statute, 7 IS. j 

decisions on statute with respect to proof by 
accommodation acceptors, id. 7iy. 
statute applies only where party has paid 
whole debt or part in discharge, 720. 
to proof by one partner against his bank- 
rupt co-partners, id. 

no words in act precluding party from suing 
bankrupt, subject to judgment becoming 
useless by obtaining certificate, id. 
does not extend to co-sureties, 721. 

Thirdly. Against whom and under what fiat , 
721 to 724. 

With relation to particular situation of bank- 
rupt , 721. 

bolder of bill may prove against all parties 
to, id. 

negotiable securities transferred without in- 
dorsement, cannot be proved even by bonb 
fide holders, id. 722. 

so though bill accompanied by separate writ- 
ten undertaking, id. 

the same, though trader usually indorsed by 
private mark, 722. 
bill transferred by way of sale, id. 
bill pledged, id. 

Under several fiats , 722 to 724. 

• creditor may avail himself of all collateral 
securities to extent of 20?. in the pound, 
722, 723. 

holder of bill drawn by a firm on another 
firm of same partners, if ignorant of their 
partnership, may prove it under fiat 
against both firms, id. 
or prove against some, and proceed at law 
against others, 723. 

and person may prove against estates of 
principal surety or co-surety, id. 
creditor cannot prove against joint estate of 
bankrupt partners, and estate of one only, 
id. 

but must elect, id. 
unless there is a surplus, id. 
holder not entitled to double proof where 
drawers, acceptors, and indorsers one 
firm, id. 

how long election may be deferred, id. 
joint debts cannot be proved under separate 
fiat, id. 

except for purpose of assenting or dissenting 
to certificate, and getting payment out of 
surplus, id. 

what circumstances will alter the rule, id. 
applies only to partnerships and not where 
party joins in a note as surety only, 724. 
where partners concerned in other trades, 
and paper of one firm be given to cre- 
ditors of another, they may take dividends 
from both estates, id. 

so if joint debts paid bv bill drawn by one 
debtor and accepted hv other, holder may 
prove against both, id. 


BA N KRUPTCY — continued. 

IV. Of proof of bills under a fiat — continued. 

when credit joint but security separate, same 
rule prevails, id. 
and pice pert&, id. 
exceptions, id. 

money lent to different partners in sams 
firm who agree to consolidate debt, proof 
may he against joint estate, id. 
Fourthly. To what extent proof may be made, 
724 to 730. 

discounter of a bill entitled to fall proof 
without deducting discount, 725. 
same in case of holder of bill booght for 
less than sum due on, id. 
same if debtor give accommodation bill of 
another for larger amount than debt, 
726. 

same in regard to holder of bill pledged a« 
security for debt, id. 
but proof to this extent can oply be ngamit 
party to bill, and not against debtor, id. 
in dealings between banker and customer 
each discount transaction a distinct iso- 
lated one, id. 
when not, id. 
receiving part-payment, id. 
holder may prove against drawer, *J*|P U *» 
and indorsers, and receive a drndeDa 
from each to full amount of bill, td. 
and this though be has received payment* 
on account reducing the debt, id. 
but under fiat against party from wl bom w 
obtained, proof of wbat really due allow- 

t hough this latter case only extends where 

payment made after proof, id . . 7 • 
how far creditor holding paper of P® 
tons as security may prove against debtor 
or such persons, 726. . 

if holder of bill prove under °“L J^er 
dividend declared, be cannot prajeon^ 
another for more than what remain*, 
ducting such dividend, id. , 

advisable for holder therefore to prove 

all as soon as possible, 727. 
of proof by Friendly Societies,*- 

decisions on 33 Geo. 5 Will 4, c. 40, 
recent enactment of 4 & 5 Win. , 

s. 12, respecting proof by, w Wi| , 

proof by Savings' Banks 

4, c. 14, s. 28 . . 728. reser ved by 
interest proveable, though no 
instrument, id., M 

how much recoverable, * «• Jr* 
allowed up to date of fiat, • 
not allowed after date 0 ’ tc ., ascer* 

formerly where act 

tained no interest ^ 

and in cases of mutual p 

of it stops at the same t e, cre . 

but where an estate arn (# |ilIie of 

ditors may claim ‘ n,0resl v 
payment, id. a iu we d, 

5/. per cent, legal rates 
of the re-exchange , 7* tingcUn*' 

Fifthly. Time of proving ****** 

id ■ 731. . , b0 „|d take P*"- 

„o unnecessary delay 

780. n( worn laches ered |l0 ° 

and except in «we °f£ 
mav prove at any tiro 
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BANKRUPTCY — continued. 

IV. Of proof of bills under a fiat—* eontioned. 
when creditor prove* after dividend declared, 
the practice, id . 

when party cannot prove, advisable to make 
claim ii soon at possible, 781. 

Sixthly. Mode and terms of proof and remedy 
for dividend , 731 to 736. 
ordinary proof by oalh, 731. 
what ought to be stated in the depositions, id. 
every security most be produced and marked 
by commissioners, id. 
when production dispensed with, id. 
party insisting on proving must deliver op ; 

security, or apply to sell pledge, id. | 
wbat have been deemed pledges or securities 
which must be delivered up, 732. | 

party having a debt partly proveuble and 
partly not, may apply same to debt not ] 
proven ble, 732. , 

in what other cases he may do so, id. j 
but where bill oot deposited as pledge, but j 
indorsed, holder may prove debt or pro- 
ceed at law, id. 

Proceeding at law and proving also , id. 
direction of 6 Geo. 4, c. 16,.s. 69, in this 
respect, 733. 
observations on, id. 
where distinct demands, id. 
creditor must discharge bankrupt in custody 
if he prove, id. 

Reducing, expunging , and restoring proofs , 
id. 

when after proof mode any thing appears so 
as to reduce or discharge debt it may bo 
reduced or discliarged accordingly, id. 
what will amount to the one or the other, id 
734; 

commissioners may now expunge without 
order, upon petition, and when, 734. 
mode of application, id. 
in case of fictitious bills, 735. 

Restoring proof , id. 

when proof may be restored for benefit of | 
another party, id. 

Benefit of another's proof , id. 
case of surety in this respect, id. 
bankers, id. 

Remedy to recover dividend , 736. 
enactment of 6 Geo. 4, c. 16, s. Ill, id. 
chancellor on petition to order payment 
thereof, id. 

action for, not maintainable, id. 
when interest recoverable, id. 
when may be recovered after a lapse of 
twenty years, id. 

assignee liable for, where checks signed for 
dividend are fraudulently abstracted by 
clerk and payment of, received from bank- 
ers, id. 

or where one of four absconds after an 
agreement that he only should act, id. | 
Seventhly. Consequences of not proving , 
and effect of certificate , 736 to 739. 
effect of certificate, and how far bankrupt 
discharged thereby, id. 
enactment of 6 Geo. 4, c. 16, s. 121, re- 
specting, 787. 

J? what cases certificate no bar, id. 
foreign certificate, &c. id. 739. 
bankrupt discharged from debt in one firm 


BANKRUPTCY — continued. 

IV, Of proof of bills under a fiat — continued. 

cannot be charged by creditor with same 
debt in another, 738. 

but sometimes the creditor may shape action 
in tort, in which case certificate no bar, id. 
no bar when obtained by fraud, id. 

New contract or promise , 789. 

effect of certificate may be avoided, id. 
valid though no fresh consideration, id. 
most be in writing, id. 
most be distinct and unequivocal, id. 

V. Of mutual credit and set-off, 739 to 748. 
mutual demands may be set ofT against each 

other, 733. 

enactments of 6 Geo. 2, c. 80, id. 

46 Geo. 8, c. 185 . . 740. 

6 Geo. 4, c. 16, a. 50, id. 
amount may now be taken op to date of fiat, id. 
notice to affect perty must be of act of bank- 
ruptcy, 740. 

every proveable debt may be set off*, id. 
the word “ credit*’ more extensive than the 
word “ debt/* id. 

but term “ credit” means such a credit as 
will terminate in a debt, 741. 
arranged under three heads: 

1. Nature of debt, and consideration, 741 
to 743. 

what debt may be set off*, and wbat con- 
stitutes d mutual credit, 741. 
legacy after admission by executor may 
be set off, id. 

semble , illegality will prevent setting off 
what equitably due, id. 
assignees suing in assumpsit, instead of 
for a tort, set-off allowed, 742. 
the credit must be of a nature ending in 
a debt, id. 

damages arising from refusal to indorse a 
bill do not constitute mutual credit, 
id. 


defendant may aet off claim for money 
lent against claim by bankrupt's as* 
signees for refusing to accept, in part* 
payment of goods sold, 743. 
enactment of 9 Geo. 4, c. 73, s. 36, re* 
specting insolvent debtors io India] id. 
important decision respecting rnutoai 
debts under this act, id. 

2. In what right due, id. 744. 
debt must be dne from both parties in 
their own right, 743. 

joint debt cannot be set off against sepa* 
rate one, id. r 


governed bv same rules as prevails at 
common law, id. 744. 
under separate fiats, set-off disallowed 
against separate creditor iudebted to 
partnership in a larger sum, 744. 
debt due to a party ns trustee for ano- 
ther cannot be, id. 

in what other cases allowed, 743, 744. 

3. THrne when the debt or credit arose 744 


----- — ~ mum accrue Detore 

Known act of bankruptcy, 744, 745 
or in case of secret act before fiat* 745 

' r ££/ h ^ e r bt b l“ Crtdlt ' ,hoo * h not* 
dtbl before the act, it may be set off 
1 a. * 


if demand arise on bill payable after, bat 
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BANKRUPTCY — continued. 

V. Of mutual credit and set-off — continued. 

made before bankruptcy, set-off* allow- 
ed, id. 

bill payable unconditionally, and given 
to surety, may be set of, id. 
person lending notes of hand, and receiv- 
ing memorandum, may set off* amount 
of any note paid by him after bank- 
ruptcy, id. 

party indorsing bill for accommodation of 
bankrupt before his bankruptcy, but 
not paying it till after, may be set off', 
id. 

formerly bill or note indorsed after bank- 
ruptcy, could not be set off, though it 
might be proved, id. 
and therefore it was iocumbent on such 
person to shew that he got bill, &c. 
before bankruptcy, id. 
what evidence sufficient in this respect, 
id. 746. 

nor could bill bona fide indorsed before 
act of bankruptcy, and taken up and 
paid by him after sucb act, be set off, 
746. 

but now, if it accrue before date of fiat, 
though after secret act of bankruptcy, 
it may be set off, 744 to 748. | 

in case of known act of bankruptcy by i 
one of several partners, no subsequent 
set-off allowed, 748. 
all debts proveable are liable to be set-off, 
id. 

debt depending on a contingency may, 
id. 

right of set-off may be defeated by as- 
signees obtaining payment from party 
ignorant of bankruptcy, id. 

VI. General effect of bankruptcy on the property 
of the bankrupt and others , 748 to 756. 

Arranged under two heads : 748. 

1. Property of bankrupt , and contracts by 
him , 748 to 760. 

property of bankrupt in hands of assign- 
ees generally affected as if in his own 
hands, 749. 

assignment of debt for value by bankrupt 
before bankruptcy, when binding on 
assignee, id. 

indorsement of bill after bankruptcy, but 
delivered before, valid, id. 
und if bankrupt not beneficially interest- 
ed, he may do any act respecting it as 
if he were not bankrupt, id. 
where bankrupt drew a bill partly for 
value and partly not, how much con- 
veyed by his assignment, id. 
assignees cannot hold any property ob- 
tained by the bankrupt by fraud, id. 
when bills, &e. indorsed after bankrupt 
had dishonoured others, may be re- 
tained, id. 

indorsement after secret act of bankrupt- 
cy protected, id. 

enactments of 6 Geo. 4, c. 16, s. 82, and 
2 & 3 Viet. c. 29, respecting, id. 206. 
what other payments protected by stat- 
ute, 760. 

acceptance of bills does not bar vendor’s 1 


BANKRUPTCY — continued. 

VI. Gtneral effect of bankruptcy on ike 

of the bankrupt and otters— continued, 
right to stop goods is trantitu open 
bankruptcy of vendee, id. 
bills delivered by bankrupt by way of 
fraudulent preference remain the pro- 
perty of the assignees, id. 

2. The property of others, 750 to 786. 
banker has s general lien on bill* H 
into hi. band* generally, 780. 
perse® a lien on all property in hsnd, to 
which he has accepted a bill alto 
bankruptcy of owner, id. 
property in poaesaioti of backre pl, 
though be be not real owner. ?*•*• <« 

BMpMinto honkers P*” 11 *!*, 
entered short, continue the property «f 
the customer, 760 to 756. 
foreign merchant remitting MlsU>W» 

fo?„le and drawing for 

entitled to proceeds of balls on 
roptcy of factor and diobonour errata, 

bills 6 remitted to cover 
not the property of the > 
prodoce of shares clothed with 

| bilUwmUo ogent before bis 

but received afterwards. Jo ~ apy^ 

priated to a particular creditor or 

ou!c; ca.ee of reputed .wn«^]» 

But bills delivered to a M- 

counted pass to the “."^’tiUed, tf. 
in what other cases assignee* earn. 

766. 

Other points. . - . « 

husband alone may issue fiat ; m, ■ ^ |(l(r 
does not affect obligee 8 rig 
assignment, 7. 

of one partner, effect of, W, • . naD1 « 

of one partner, disablmhimfrom aam« 
of firm , so as to transfer 
but he may snbject solvent p* 

on bankrnptcy of stock-broker, ^ k _ 
fiat, of promissory notes give P™^ 92 
jobbing transaction, how fa - 

asVur as® it regard, rfB. 

ment, relates only back to tune 

what deemed transfers by way ot 

preference, id. r a 

trader cannot, in coBteroplst* 00 * 

voluntary indorsement, 209. wll 

but it must appear id. 210- 

in contemplation of indortt- 

(See Fraudulent Preferenee. 

menu by whom.) iMO i V ent circam- 

otherwise »f party only m insolvent 

stances, 209. of dearth 

if bill transferred through Dr * e ®^ t on w il) 
contemplation of secrecy » transaction 

not vitiate, id. 210. , Amn l*iion of, 

bill returned to indorsers, in ca.»pWj» 
i when not a fraudulent pref«r«ncc> 
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BANKRUPTCY— continued. 

Other point » — continued, 
may return bills delivered for special purpose 
which has failed , id. 

of banker, its effect on bills in hit bands, 

211 . 

effect of, on bills remitted by bankrupt for a 
particular purpose, id. 

of drawer and acceptor, gives indorsee a lien 
on drawer's effects in bands of acceptor, 
237, 238. 

of acceptor of accommodation bill, indorser 
for like accommodation, who pays the bill, 
may prove under the commission, 247. 
of drawer, when it prevents drawee from ac- 
cepting or paying, 286 — (See Bankrupt.) 
after secret act of, by trader, consigning goods 
to factor, bow far such factor obliged to 
repay the money to assignees, 287. 
accommodation acceptor, bolder of a counter 
bill given as an indemnity, by the drawer, 
may prove under drawer’s fiat, 317. 
notwithstanding bankruptcy of drawer of ac- 
commodation bill, acceptor may retain mo- 
ney of drawer in hand till bill be due, id. 
of drawee, no excuse for neglect to present for 
payment, 854 to 356. 

nor for omission to give doe notice of 
dishonour, 330. 

the same with regard to drawer or indorser, 
id. 338. 

of drawer, after drawing bill, if acceptance 
refused, holder may immediately prove un- 
der fiat, 340. 

on bankruptcy of drawer or drawee, equity 
will compel acceptor supra protest to resort 
to drawer’s estate, 352. — (See Acceptance 
iupra protest.) 

of acceptor, does not excuse omission of pre- 
sentment for payment, 354 to 356. 
of agent having received money from maker of 
a note to pay, offers it to holder, who cannot 
find note on bankruptcy of agent, maker 
still liable, 391. 

after notice of act of bankruptcy, banker can- 
not pay check of customer, 395, 396. 
but till fiat has issued, bankrupt may sue, 396. 
payment to person after secret act of bank- 
ruptcy, valid, 392, 395, 396. 
even after issuing fiat, is protected if unknown, 
396. 

payment by a bankrupt after bankruptcy, when 
valid, 392. 

cases upon the old acts, id. note (/). 
holder of accommodation bill may prove under 
drawer's fiat, though he has accepted secu- 
rity, and given time to acceptor, 421. 

Effect at law of proring under a fiat of bank- 
ruptcy, 421 to 423 

if acceptor bankrupt, holder may prove under 
fiat without assent of other parties, 421. 
but be must give regular notice of non-pay- 
ment, id. 

if holder of bill prove under indorser’s fiat, 
and afterwards compound with acceptor, 
such proof must be expunged, 422. 
in case of bank notes cannot be followed, as 
. distinguishable from other money, 524. 
right of drawer to sue bankrupt acceptor after 
proof by holder, 636. 
mast be pleaded, 619. 


BANKRUPTCY— continued. 

Other point*— continued, 
to establish a set-off against assignees of bank- 
rupt, evidence of possession of a bill, &c. 
before bankruptcy, must be given, 647. 
but if act secret, evidence of possession before 
fiat enough, id. — (See Evidence.) 
of firm, when it will not affect competency of 
one of members proving that another had 
no authority to draw in name of firm, 670. 
— (See Wit nest.) 

person released from liability by bankruptcy 
sod certificate, a competent witness in action 
on bill, payment of which be guaranteed, 
670 to 673. 

what amount of bill maybe proved under two 
fiats, 678. — (See Damages.) 
cose of, where bills, &c. carry interest, 679, 

680. 

official assignees in, to present unaccepted bills 
for acceptance, 811. 

must deposit all bills, &c. in Bank of Eng- 
land, id. 

Bank of England to cause bills, &lc, to be 
noted or protested, 812. 
official assignee to give notice of dishonour of 
bills, &c. id. 

BANKU1 PT. — (See Bankruptcy. Fraudulent 
Preference.) 

who has assigned over bond before bankruptcy, 
may sustain action on, 7. 
one partner, who has become bankrupt, disabled 
from using name of firm, 55, 56, 202. 
this rule qualified, 202 to 205. 
contract in consideration of signing certificate 
illegal, 93, 82. 

who nas obtained certificate in foreign country, 
cannot be sued m England on instrument 
drawn and to be j>*rformed there, 168. 
cannot transfer bills, &c. 202.— (See Bank- 
ruptcy.) 

after secret act of bankruptcy, cannot transfer 
bills, &c. by indorsement, 202, 203. 
doubtful whether solvent partner, without assigir- 
ees’ consent, can, id. 

may accept bills in name of firm after secret act 
of bankruptcy, 203. 

but declaration should not state joint indorse- 
ment, id. 

if assignees do not interfere, bankrupt may en- 
force payment, id. 

bankrupt may acquire property subsequent to 
bankruptcy, and retain against all persons but 
assignees, id. 

trader who has become bankrupt may indorse 
bill delivered before bankruptcy, id. 
and if he and his assignees refuse to do so 
Chancellor will comjpd them, 204. * 

estate liable to costs of such proceeding, id. 
bo estate in which he is not beneficially interest- 
ed passes to assignees, id. 
insy transfer an accommodation bill, id. 
bill drawn for a sum, part of which is for his ac- 
commodation, id. 

but such indorsement only valid as far as that 
accommodation sum goes, 205. 
relief in equity, id. 

transfer of bills before issuing of fiat, 206. 
enactments of 6 Geo. 4, c. 16, and 2 & 3 Viet 
c. 29 . . 206, 208. — (See Indorsement.) 
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BANKRUPT — continued. 

uo questions now as to payments in the course 
of trade, 206, 207. 

or as to what a notice of insolvent circumstances, 

207. 

all descriptions of bond fide debts protected, id. 
promissory notes and checks within acts, id. 
as to the term “ payment,*' id. 
bill indorsed by, after act of bankruptcy, but 
paid before issuing of fiat, within statutes, id. 
for debt for goods sold, and paid, after issuing 
thereof, valid, id. 

what notice of prior act of bankruptcy, 208. — 
(See Insolvency.) 

payments made, and contracts entered into by 
bankrupt, before date of fiat, when protected, 

208, 286. 392. 

payment with notice of bankruptcy, when pro- 
tected, 208, 392. 

indorsement of bill by, by way of fraudulent 
preference, invalid, 208. — (See Fraudulent 
Preference.) 

voluntary transfer of, in contemplation of bank- 
ruptcy, invalid, 209, 210, 392. 
otherwise if r. crely insolvent, 209. 
when may return bills delivered to him for a 
special purpose, which has failed, 210. 
creditor pressing trader to give such indorse- 
ment, intention of latter to become bankrupt, 
cannot be called in to vitiate it, 209. 
nncertificated, after fiat issued, receiving note, 
legal interest vests in assignees, 210, 211. 
when it does not, 211. 

right of acquiring and retaining property aguinst 
all but assignees, id. 

when banker, &c. has become, bill, &c. depos- 
ited with him as agent, does not vest in assig- 
nees, 211, 231. 

but if such banker has discounted any of them, 
rule otherwise, 211. 

effect of bankruptcy on bills remitted for a par- 
ticular purpose, id. 

holder of bill to which bankrupt a party, allowed 
to set off his claim on him against amount of 
bill, 746, 747.— (See Set-off.) 
proof allowed under fiat in respect to bill stAted 
to be lost, 264, 265. 

drawee ought not to accept after knowledge of 
drawer's having become bankrupt, 286. 
if he accepts without such knowledge, payment 
of bill, after acquainted with fact, valid, id. 
when draft drawn on debtor who is bankrupt, 
vests debt in person who holds such draft, 322. 
and such person may proceed in equity against 
assignees, id. 

party to bill becoming bankrupt before it becomes 
due, another guaranteeing payment of it, not 
entitled to notice of dishonour, 442. 
when drawer or indorser is bankrupt, notice of 
dishonour may be given to him or assignee, 
454, 496. ^ 

if acceptor become bankrupt holder of foreign 
bill may protest for better security, 344. 
but acceptor not compelled to give this security, 1 
if drawer become bankrupt, id. 
may sue his debtor for what he owes him, at 
any time before fiat issued, if debtor pays he 
is liable to refund, 396. 

but defendant may safely pay money into court, 
and prevent further costs after action brought, 
396. 

payment made to bankrupt will discharge per- 


\ BANKRUPT — continued. 

I son making it, if he had oot notice of fact, 

392, 393. 

* person giving acceptance in discharge of debt 
may pay same, though he has afterwards beard 
| of bankruptcy, 396. 

payment of bill by bankrupt under arrest, sod 
I after secret act of bankruptcy, when valid, 

392, note (/). f 

otherwise if made by way of fraudulent prefer- 
ence, 392. 

what evidence most be given to establish set-oa 
against assignees of bankrupt, 647. 
Bankruptcy. Evidence . Sel-vf.) 
admission by, after bankruptcy, no evidence, 
697. 


BARON AND FEME.— (Bee F.me Covert) 

BASTARD, promissory note given to indemnify » 
parish from, illegal, 84. 

BEARER.— (See Transfer by Delivery.) 

what not a note payable to, 116. ' 

bills payable to, transferrable by de i ery. ^ 
bills payable to fictitious “ Tble to 

declared on, and treated as p 

bearer, 167, 227, 566.-(See FtcUitousPer 

if declaration on bill payable to bearer avers in- 
dorsement, it must be proved, 57<S. 
when must prove consideration give y 
prior party, 69, 648, &c. 

BELLMAN, letter containing ^ 

lost, person sending it mast bear 
473. 

BETTER SECURITY.— (See Security.) 
protest for, 343. 

BILLBROKERS, subject to bankropt laws, 693- 
(See Bankruptcy.) 
what not a trading as bill broker, ta. 

BILL IN EQUITY.— (See Court of ^ 

to restrain negotiation of bill, «c. > ^ a |, 

answer of one P artner ^L eV fi «Q /SJ Ed- 
others, when, 54 , 627, 628. ( 

dence.) 

BILL OF DISCOVERY.— (See 

party not bound to answer where bill cuaij 
crime, 100. .. 

otherwise in gamiog transactions, 
in stock-jobbing, id. . . 

what facts defendant must answer to, 
when answer deemed insufficient, iu 

BILLS OF EXCHANGE.— (See Snail BUU.) 

1. Etymology, definition, •"‘netwfi j, 
operate as an assignment of debt, 1 
numerous parties to, 1, 2. 
their different characters, 2. 
a simple contract debt, 1. * .l. 

bona notabUia , following to pen** « 
debtor, 2. .. 

whether a good donatu) etorltt * 
qwere t 2, see note. . • « 

must be sued within six years after a » > 
when considered as goods and chattew, 
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BILLS OF EXCHANGE—^oh/{ii«k/, 

I. Etymology, definition and nature of — eon 
tinned, 

do oot pass under a bequest of testator's 
property, id. 

may be taken in execution since 1 & 2 Viet. 

c. 110, •. 12. . id. 
bat not as a distress for rent, id. 
are not the subject of set-off unless due, ! 
399. 

2. General utility , SfC. 8 to 5. 

preferable as a security, and why, 3, 4. j 
disadvantages of, and what, 5 
the bad effects of an undue use of accom- j 
(sedation bills, id. 

fictitious names, id. j 

3. Peculiar properties and advantages of, 5 

to 10. 

need not be witnessed, 166. 
assignable though a chose in action , 5. 
doctrine as to assignment of cboses in ac- 
tion, 6 to 8. 

consideration when implied, 6 , 6, 8, 9, 69, 
&c. — (See Consideration.) 
not affected by statute against frauds, 4, 69, 
note (k). 

holder's right not affected by act of drawer { 
or acceptor, 4, 6 . j 

why consideration in general need not be i 
proved, 5, 9, 10. I 

when consideration may be inquired into, 9. i 


4. 


History , general nature , and use of foreign 
bills, 10 to 12. 

bills of exchange are foreign or inland, 10. 
what are foreign, and what inland, id. 
valid, though the parties be not traders, 11. 
when not in case of foreign bill, id. 
necessity for knowing the foreign law, 11, 
12, 127. 

inland and foreign governed by nearly the 
same rules, 12. 

but inland need not be protested, id. 


I 


3- Of the parties to a bill or note , 1, 18 to 77. 
Who may be parties to bill or no/e, 13 to 24. 
all persons having capacity, and subject 
to no legal disability, 13. 
but with alien enemy in general void, 
13, 14. 
when not, id. 

how far clergy prohibited from being par- ! 

ties to, 14. : 

persons not in trade may, id. I 

corporations and co-partnerships of more I 
than six persons may under certain re- 
straints, 15. 

Bank Restriction Acts and decisions 
thereon, 15 to 18. 
incapacity in general , id. 
imbecility, drunkenness, &c. id. 
infants, 18 to 20. 
not even for necessaries, 18, 19. 
may indorse so as to give right of action 
against acceptor or maker, 19, 20. 
if one of two partners, acceptors, be an 
infant, holder may sue adult alone, 20. 
ratification of contract, id. 
f'mu covert, 20 to 24.— (See Feme Co- 
vert.) 

117 


: BILLS OF EXCHANGE — continued- 

5. Of the parties to a bill or not*— continued. 

1 in general not liable on, at /air, 20, 21. 

when liable in equity , 21. 
implied authority of wife to become party 
to bill or note, 22, 23. 
effect of incapacity as to other parties, 24. 
does not invalidate bill as to third par- 
ties, id. 

6. Of the number of parties to, 24 to 77. 

generally three, though not necessary, 1, 
18, 24. 

valid where only one party, 24. 
how to declare on such bill, 24, 25. 
when partly resembles a note, may be de- 
clared on as snch, id. 

inconvenience from being party in different 
capacities, 26. 

7. Modes of becoming a party , 27 to 67. 

name must appear on bill, 27. 
but may be either by himself, by agent, or 
by partner, id. 

By agent, 27 to 41. — (See Agent.) 

8. By partner, 37 to 67 — (See Partner.) 

9. Contract or consideration on which given , 

68 to 101. — (See Consideration.) 

10. Stamps on, 102 to 125. — (See Stamps . ) 

11 Form and requisites of bills , notes , fyc., 126 

to 167. 

1. Form and principal requisites, 126. 
must be in writing or pencil, 126, 127. 
how far contemporaneous memorandum 
or indorsement available, 127. 
concise form of, id. 

necessity for knowledge of foreign laws, 
id. 

in general no precise form essential, 128, 
129. 

exceptions to that rule, 128. 
what amounts to a bill or note, 129, 130. 
mere acknowledgment of debt without 
promise insufficient, id. 
must be an order or promise to pay, ISO. 
if ambiguous may be treated at bill or 
note, 131. 

certain qualities essential, 132. 

must be for payment of money onlv 
132, 133. 

must not be contingent, 134. — (See 
Contingency.) 

must be certain as to amount, 133. 
must not depend on event, 134. 
sufficient if event must happen, 136. 
when moral certainty sufficient, 137. 
but more suspension of payment does 
not vitiate, 137. 

contingency as to fund, 137, 188. 
when statement of fund does not 
vitiate, 139. 

as to person by or to whom payable, 

id. 

contingent by indorsement or writing 
140. # 

by separate memorandum, 141, 142. 
steps to bo taken thereupon, 142. 
parol evidence of, not admissible, 142 
to 144, Holt v. Miers, 9 C. & p. 

191. — Addenda, 819. 
effect of subsequent agreement to renew 
144. 

consequences of informality, id. 
no action thereon as a bill or note, id. 
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BILLS OF EXCHANGE — continued. . 1 

11. Form and requisite qf bills and note — I 
continued. I 

most be stamped as an agreement and I 
consideration proved, 144. j 

cannot be proved under fiat, id. 
when acceptor may be sued Tor money 
had and received, id. 
when it operates as an equitable assign- j 
tnent, 145. 

differences as to consequences between ; 

original parties and others, id. j 

subject to stamp notwithstanding in- ! 
formality, id. 

2 . Their parts and particular requisites, 
145 to 167. 

usual forms, with notes thereon, 146, 
147. 

stamp, 147. — (See Stamps , 102 to 
125.) 

place where made, 147, 148. 
date or time of drawing, 148. — (See 
Date.) 

superscription of sum payable, 149. 
sum in body the real sum, 149, 
150. 

should be written in words at length, 
150. 

when sum under 51.. .id. 
time of payment, 150. 

no regulation as to, in this country, 
id. 

place of paymeot, 151 to 154, 165. 
enactments of 1 & 2 Geo. 4, c. 78, 
as to place of payment, 152. — 
(See Acceptance.) 
promissory notes, when payable at a 
particular place, 158. 
request to pay, 154. 
of several parts, id. 
to whom payable, and of fictitious 
names, 156. 

payable to order or bearer, 159. 
sum payable, vi. 1 

value received, 160.— (See Considera- 
tion. Value received. ) 
direction to place to account, 162. 
as per advice, id. 
drawer's name, 163. 
direction to drawee, 164. 
au besoin , &c. 165. 
relour sans prot t ou sansfrais, id. 
limit of re-exchange and expences, id. 
subscribing witness, 166. — (See Wit * 
ness.) 

of mistakes and defects in bills, and 
correcting same, 166. 
of courts of equity compelling de- 
livery of proper bill, &c. 166. 
injunctions in equity to restrain nego- 
tiation, 167, 98.— (See Injunction.) 
of letters of advice, 166. 

12 . How to be construed and given effect to , 167 
to 172. — (See Construction. Holder.) 
Delivery of a bill to payee , and effect thereof , 
172 to 181.— (See Debt) 
should always accompany the traosfer, 172. 
and in case of bills drawn in sets, each set 
shonld be delivered, id. 
but delivery not essential to vest legal in- 
terest in, id. 


BILLS OF EXCHANGE— continued. 

When it suspends or destroys remedy for 
prior debt , 172 to 174. 
when only suspends remedy, 172. 
primb facie a satisfaction of debt, 172. 
and so even iB favour of crown, 173. 
of creditor, id. 
when remedy destroyed, id. 
no suspension, unless terms of sgreemsot 
strictly complied with, id. 
or if bill known to be of no value, 173, 174. 
or if on a wrong stamp, 174. 
no bar to distress for rent, id. 
or to remedy on specialty for 
if for a smaller sum than due, no saw®*- 
tion of larger sum, 174, Bske - ^ ' 

1 Scott’s New Rep. 26, 
when considered as payment, like cadi, 174, 

244, 245. . .. M & 

precludes summary motion against 

torney, 173. 

vhen it woica a lit *. ^ w , 

taking bill in general delennia 

tboogb bill diabonoored in band, of ®- 

doraee, 175. wnouit of 

when it precludes inquiry as 

.gSUtf— n— * 

production of bill C ed! 176. 

if bill negotiable must be P jj. 

unless destroyed or on . J^e trial* 
sufficient if in plaintiff ’• bauds before 

need not produce if in ^ ° 

when notice of dishonour n jjg 

when equivalent to payment, » 180 . 

revival qf original ItabxMy ^ ^ 

LVeral 

bility revives, 178, ^ not 

taking bill iu lieu. of cash, when rt bote 
' defeat prior claim, 179, 130. 

Of renewed bills , 180, 181. ^ 

when bolder may sue on fi jgi. 

recovery of interest due on first biu, 

Of relief on, in court 0 fW U j!^ iro tiotif<*> 
BUI of discovery to ascertain consul 
100, 101. 103 m 

Of post dating of, an dp enaUy, l92 .- 

Of alteration of a bill or note, 181 

(See Alteration.) 102 to 1^ 

Of the liability of the drawer, 1 M » 

(See Drawer.) , of 

a*—* 

Of collateral guarantee that bill ” noU ^ 
be paid, 248 to 260. u 0 ra trei* 
Of trover, tfC. and Mlsineq* V ^ ^ 
transfer, 250, 167, 97, 4 rc.— (See J" 

Of ihefoss^f bUls, and proceedings there*!**’ 
251 to 271. (See Lose.) ^ 

Of presentment for acceptance, 

(See Presentment for Acceptance.) 

Of acceptance generally , 280 to 324.— ( 
ceptonce.) .. ■ u. 

Of the liability of acceptor, and hu ng", 
certain eaeee, 803 to 817.— (8e« Acct{fa-> 
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BILLS OF EXCHANGE — rofirtnufti. 

Of the liability <tf a party promising to pay a 
bill, 321 to 823.— (See Promise . Agree- 
ment.) 

Of indemnity of acceptor, 817 to 821. — (Soe 
Indemnity . Accommodation Bill.) 

Of non-acceptance and conduct thereon , 826 to 
348. — (See Notice of Non-acceptance, j 
Protest. Waiver ) 

Of protest for better security , 848. — (See Pro- 
test for better Security.) 

Of acceptance supra protest, 844 to 352. — (See 
Acceptance supra Protest. ) ' 

Of presentment for payment, 352 to 391. — (See I 
Presentment for Payment.) i 

Of payment, 391 to 432. — (See Payment.) j 

Of effect of giving time to and releasing accept- 
or, 409 to 423.— (See Release Time. In- | 
dulgence.) j 

Of receiving part-payment of acceptor , 411, j 
412,417. ! 


BILLS OF EXCHANGE — continued. 

Of the replication, 619 to 622.— (See Repltca- 

Of the evidence on each side, 623 to 676. — (See 
Evidence . ) 

Of the competency of witnesses, 668 to 676. 
(See Witness.) 

Of the sum recoverable in an action on a bill, 
677 to 688 —(See Principal-money. In- 
terest. Ezpences. Re-exchange. Provis- 
ion. ) 

Of the action of debt on a bill, 689 to 691.— (See 
Action of Debt.) 

Of bankruptcy , 692 to 762.— (See Bankrupt. 
Bankruptcy.) 

Of the forgery of bills, 764 to 799.— (See For- 
**ry ) 

Of the larceny, embezzlement, and false preten- 
ces, of and relating to bills, $c. 799 to 809. 

Statutes relating to bills .— (See Statutes.) 


Of effect of indulgence to prior parties, 417 to 
421. — (See Release. Time. Indulgence.) 

Of proving under a commission against an in- 
solvent, and compounding with acceptor, 
421 to 423 — (See Compounding . Re- 
lease. ) 

Of the receipt for payment, 423 to 425. — (See 
Receipt . ) 

Of effect of payment by mistake, 425 to 432. — 
(See Payment.) 

Of non-payment, and conduct thereon, 433 to 
608. — (See Notice of Non-payment. 
Waiver. Release.) 

Of payment supra protest, 508 to 510. — (See 
Payment supra Protest. ) 

Of the action in general on a bill, 534 to 540. — 
(See Action. Action of Assumpsit. Action 
of Debt.) 

Of the affidavit to hold to bail, 641 to 546. — 
(See Affidavit.) 

Of the arrest, 646 to 649. — (See Arrest.) 

Of the bail, 548, 649 —(See Bail.) 

Of the declaration in general, 649 to 593. — (See ! 
Declaration . ) | 

Of the count stating bill end the venue, , 
550, &c. — (See V'snue. Declaration.) | 
Of the statement of bill and misnomer, 559 ( 
to 669. — (See Declaration. Misnomer , 
Ire.) J 

How defendant became party, 569 to 571. ! 

— (Seo Declaration.) 

How plaintiff became party, 571 to 673. — | 

(See Declaration .) j 

Of the necessary averments, 573 to 577. — i 
(See Declaration. Averment ) 

Of the counts on the consideration and 
common counts, 579 to 583. — (See I 

Count. ) i 

Of bills of interpleader, 584, 585. 

Of staying proceedings on payment of debt and j 
costs, 585 to 587. — (Sec Staying Proceed- j 
ings. Costs. Judge.) I 

Of judgment by default, 537 to 591.— (See 
Judgment.) 

Of reference to master to compute, 588 to 591. 
—{See Judgment.) 

Of execution under a fieri facias, 591, 592.— 
(See Fieri Facias.) 

Of ths pleas and dtfence, 593 to 619. — (8ee 
Plea. Defence.) 


j BLANK BILLS, 

| forging bill in blank, when no forgery, 166, 
; note (h). — (See Forgery.) 

i drawer's name signed abroad to blank paper 

; filled op in England, not liable to English 

1 stamp when, 1 14. 

bill drawn abroad, with blank for payee’s name, 
and filled op iu England, no English stamp 
| necessary, id. 

drawer signing name to blank stamp liable, 29, 
164, 193. 

acceptance on blank stamp binds acceptor, 286. 
when not, without proof ot consideration, Row- 
lands p. Evans, 4 Jurist, 460 . . Addenda , 820, 
to what amount. Baker v. Jubber, 1 Scott's 
N. R. 26 . . Addenda to p.ige 174, note (/). 
the like ns to an indorser, 214. — (See Indorse- 
ment.) 

Indorsement in blank not permitted in France. 
170. 

otherwise in England, id. 
form and effect of, 226, 227, 229. 

BLANK INDORSEMENT.— (See Blank Bills. 
Indorsement.) 

BLINDNESS of snbscribing witness no excuse for 
not calling, Cronk v. Frith, 9 C. & P. 197 
Addenda, 924. 
formerly otherwise, 634. 

BONA NOTABILIA, 

bill of exchange is so where debtor dies, 2, 560. 
bond is so where it happens to be at death of 
obligor, 2. 

BOND, — (See Composition •) 

bona notabilia , where it happens to be, 2. 
capable of being a donatio mortis rausl, id. 
obligor not answerable for interest beyond the 
penalty, 4. 

otherwise in an action of debt on judgment re- 
covered on, 4, note (s ). 

entitled to payment out ef assets of deceased be- 
fore a bill, 5. 

action on, if assigned, must be brought in name 

of obliges, 6. 

I ui bankruptcy of obligee after assignment does 
not prerent him suing on it, 7. 
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BON D— continued. 

made by infant other than for necessaries, is 
voidable, 18 . 

made by infant for necessaries, doubtful whe- 
ther good or not, but must be without a penal- 
ty, 18, 19. 

one partner cannot execute bond so as to bind co- 
partners, 39, note (s). 
bill or note no discharge of, 174. 
of East India Company, transferable to vest le- 
gal interest, 197. 

note promising to pay money in East India 
bonds, bad, 132, note (d), 526. 
action against one of two obligors on joint and 
several bonds, and taking him in execution, no 
bar to actions against others, 539. 

BREACH of contract must be shewn in declaration 
on bill, 573. — (See Declaration.) 
but common breach at end of money counts suf- 
fices, 574. 

of warranty affords complete defence to action, 
662 — (See Warranty.) 
if horse returned, 662, note (*). 

BRIBERY' at election, bad consideration for bill, 93. 


CAUTION — continued. 

what essential before accepting, 281. 
what necessary before paying, 391. 

CERTIFICATE.— (See Bankrupt. Bankruptcy.) 
contract in consideration of signing banknipt’i, 
illegal, 93, 82. 

obtained by bankrupt abroad bars all action here 
on instruments made in such country, when, 
168. 

of East India company not assignable, 197. 
of bankrupts, general effect of, 736 to 739. 

CESTUI QUE TRUST, 

debt due from, to defendant, may be set off in 
action on a bond given to plaintiff as trustee, 
7. 

debt due to party as trustee for another cannot 
be set off in bankruptcy, 744. 

CHANCERY.— (See Bill* in Equity. Injunction. 

CHARACTER in which defendant became party to 
a bill, must be shewn in affidavit to hold to 
bail, 543 .— (See Affidavit.) . 
otherwise as to character in which plamuff sues, 
543. 


BRISTOL, not usual there to present bill for accept- 
ance, or to accept, 273. 

BROKER. — ( See Agent . ) \ 

duty of bill broker receiving bills from customer 
to get discounted, 239, 240. 
to what extent may pledge same, id. 

BUBBLE ACT, repealed, &c. 94. 

CALENDAR MONTH, 373.— (See Computation. 
Month . ) 

CANCELLATION. — (See Acceptance.) 

acceptance cannot in general be cancelled, 308, 
309. 


CHARGES — (See Expenses.) 

what interest, re-exchange, provision, and cdaig- 
es are recoverable, 679 to 687. 


CHARTER-PARTY.— (See Freight.) 

CHECKS ON BANKER 8 . — (See Presentment f« 
Payment. Notice on Aim-payment.) 
defined, 511. 

fonnof check, 147. . ... 

ought to be payable to bearer on demand, an, 
106, note (s), 118. 

excepted out of 7 Geo. 4, c. 6 , s. 9 & 9 • 

c. 65, s. 4 , as to small notes, and which per- 
mit under 5/. ..511. 


when it may, id. 

when a check may be cancelled, 309. 
when made by mistake, action for illegality can- 
celling when it lies, 389. 
court of equity will direct the cancelling of a 
forged bill, &c. 98, 252. 

CAPACITY' of parties to a bill or note, 18 to 24. — j 
(See Bills of Exchange. Parties.) 

CARRIERS, when action not sostainable against, for , 
loss of bills, &c. 262. 

enactment of 1 1 Geo. 4 and 1 Will. 4, c. 68 , re- j 
specting, id. 

does not apply to special contracts, id. j 

nor to felonious acts of servants, id. j 

CASH NOTES. — (See Bankers' Cash Notes.) 

CARTE BLANCHE.— (See Bank Bills. ) j 

CAUTION to be observed by loaer of bill, &c. 253, I 
254. | 

to be observed by person taking bill, &c. 256 to j 
258. v j 

mala fides necessary to defeat claim of holder, j 
257. I 

proper inquiries suggested, 258. j 

instances of want of, 257. 258. 


■hen exempt from stamp duty, 1 ««. 
place where issued or made must be J 

stated, 106. . , • j 

must be drawn on day when issued, w. 
if post dated, void, 118. k 

when objection on ground of, to be w 
at trial. 107, note (y). . 

mnst be drawn on banker or person ®s 

as such, 106, 118- u- ft fnlace 

must be issued within fifteen miles P 
where payable, 106, 511. 
must require psymeut m 
if requisites not observed. chec in6 jo", 
in support of any private right. 1 M. * 

122. j*| 1 ifgfl. 

but is so, to prove fraud or [ or S sr jj\ , V 
ble e. Payne, S N. P- 6 Jl; 8 Ad.S « 

:heck requiring banker «. W » » 
be stamped as bill, 106, 107- j D 

if several persons not partners ph 511 . 

a bankers hands, all niu.tdmwcheck & 
but a court of equity will relieve if one 
absconded, id. 
f ansfer of, 511, 612. 
transferable every where,^- ^ 6 12 . 
it what time transferable, 32i» " 


CHECKS 0; 
when 
513 
open! 
612 
lbonrl 

1 dm 

Present, 
lime 
mei 
shock 
I id. 

need 1 

I when 
do im 
pai( 
ano 
five 
when 
reec 
notice 
of 

wbeth 
op I 
mast I 
leu 
are do 
may b 
praclii 

tanke 

I 6 

I Dor 

■ nor 

nor 

I Dor 

| IMiht 

table 
has 
Otkr p, 
mtKi 
515 
Bo 

, Qpab 

2 ,' 

I when 

detaf 



de; 

if lost 
pr^ca 
pre$f 
fivi 
the 
draw 
he 
and i 
ta 
need 
su 
hot 
foi 
presd 
80 
Dt 

l*s 

af 

Mu 

Cov, 


* 



Digitized by LaOOQle 



INDEX. 


849 


CHECKS ON BANKERS — continued. 

when transferable eereral moo the after date. 
618. 

operate as a payment unless dishonoured, 400, 
612. 

though to operate as such must be uncon* 
ditional in it* terms, 612. 

Presentment for payment , 618. 
time within which to be presented for pay* 
ment, 885 to 387, 513. 
should be on day after issued to charge drawer, 
id . 

need not be presented on same day, 380. 
when suffices to forward it on next day, 513. 
no imolied promise by banker to pay check 
paid in by customer drawn on them by 
another customer, unless credit actually 
given, 330. 

when money paid upon, unfairly obtained, 
recoverable back, 118, 425. 
notice of non-payment of, 488.— (See Notice 
of Non-payment.) 

whether banker may receive check and five 
op bill, 512. 

must be described as check in annuity trans- 
action, id. 

are not protestable, 312. 
may be taken in execution, 613. 
practice as to presentment of crossed checks.td. 
Payment of, 514. 

banker should not pay after notice of act of 
bankruptcy of drawer, id. 
nor after notice of loss, id. 
nor prematurely, id. 
nor after alteration, 614, 428. 
nor after notice of death of drawer, 429. 
Liability of banker for not paying, 514, 515. 
liable to action for refusing to pay when be 
has funds, id. 

Other points. 

most of the rule* reepecting bill) effect chocks, 
515.'— -(See Bills of Exchange. Banker. 
Bankrupt, $c.) 

capable of being a donatio mortis causi , when 
2, 74 to 76. ' 

when deemed to be issued, 108, note (i), 1 is. 
delivered as a gift, cannot be enforced as be- 
tween original parties, 74 to 76. 
if paid before banker has notice of drawer’s 
death, cannot he recalled, 429. 
if lost who to bear tin loss, 253.— (See Loss } 
precautions to be observed in case of, 253 256 
presentment for payment may be retained till 
five o clock, and then returned unpaid, even 
though cancelled, 296, 390 l'® * n 

of 

need not be presented for r»avrm>nf 

bnf t ^ mP m'* Whe11 ° ne rc< l Q * re d» 357, 124 "° 
but insufficiency in other *** 

for laches, 358. **** 110 

presentment for payment at *.i „ 

•ufficient, 866,^5 .^6 - 
mntfor Payment . ) ' 

presentment of, for pavment > 
after received, in usual hon ^ i*? 0n 
385, 386. houn * °f business. 


CHECKS ON BANKERS — continue. 

Other points — continued, 
to give up bill, 368, 399. 
usage of London bankers in this particular, 
368, 400. 

banker should not take a check on another 
banker in payment of a bill, id. 
drawer and indorsers discharged if bolder take 
cheek from acceptor, and give up bill, id. 
otherwise in case of a debtor, npon anything 
else than a bill of exchange, 400. 
production of check how far evidence of pay- 
ment, 400. — (See Payment.) 
effect of indorsement on check, 400, 424. 
delivery of check, 400, 512. 
death of drawer before payment countermand 
of banker’s authority to pay it, 429. 
but if such payment made to holder before 
banker had notice of it, holder not liable to 
refund, 429. 

unstamped check admissible to prove fraud, 
Keable r. Payne, 3 N. & P. 581; 8 Ad. & 
EJ. 555, S. C. 

may be referred to matter to compute princi- 
pal and interest on, 588. 


CIIOSE IN ACTION defined, action npon, 
in general be io name of assignor, 6, 8. 
doctrine of, considered, 6 to 9. 

at first applied only to landed estates, 6. 
why not assignable at law so aa to pas* 
legal interest, 5. 

exception in favour of the king, 7. 
assignable in equity with sufficient con- 
sideration, id. 

assignment of, by parol, vest* equitable in- 
terest in assignee, 5, 7. 

•ufficient to support an assumpsit, 7. 
reason and consequence of this doctrine 
7, 8. ’ 

bills and notes, &c. exempted from this doc- 
trine, and why, 8. 

CHRISTMAS DAY. — (See Fast^ay, A c . Gootf 
hriday. Sunday.) 
bill may be dated on, 148. 
bills become due day before, 377 S78. 
notice, &c. may be given on day after 




ota 


CLAIM IN HANKRUPTCY /« „ 

points relating to it, 731 ^ ee ™ at *kruptcy,y 

CLEARING-HOUSE (g ee rhr , 
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CLERK — continued. 

of the peace, &c. agreement to recommend to 
parlies who wanted attorney, illegal, 84. 

COACH-OWNERS, wager between, as to customer, 
bad, 85, note (5). 

liability of, for loss of bills, &c. restricted, 262. 
— (See Car Here.) 

COAL NOTES, enactments of 3 Geo. 2, c. 26, re- 
lative to coal notes, repealed, 521. 

COGNOVIT, holder of bill taking one from drawer 
does not discharge acceptor, 315. 
taking one from acceptor, when it discharges 
drawer, 414, 409. 

holder may enter up judgment on cognovit taken 
from one of two makers of joint and several 
note, and levy on a fi.fa. without discharging 
others, 418. 

COHABITATION, past illicit cohabitation a legal 
consideration, 84. 
future, not, id. 

COLLATERAL SECURITY.— (See Release.) 

bills of exchange not affected by usury laws on 
taking of, 63, note (h). 

may be proved, and so may bills given in lieu of 
others, 706. 

when not, if given to secure payment of illegal 
debt, 96, 97. 

an adequate consideration, 74. 

COMMISSION OR FIAT OF BANKRUPTCY.— 
(See Bankrupt. Bankruptcy.) 

COMMISSIONERS of Inclosure Act, when person- 
ally liable on bill, 34. 

COMMON COUNTS, forms of, 556. 
when plaintiff may recover on, 566. 

COMPANIES, PUBLIC. — (See Public Companies. 
Bankers. East India Company.) 
contract or trading against law of corporate com- 
pany illegal, 93. 

one i member of an incorporate company cannot 
accept, so as to bind the rest, on a bill drawn 
by its factor, 58. 

COMPARISON OF HAND-WRITING — (See Ev- 
idence Hand-writing . ) 

not in general admissible in evidence, 631 to 
633, 641. 

COMPELLING INDORSEMENT, 

court of equity will compel transferrer to in- 
dorse, 237. 

special action may be supported for refusing to 
indorse, id. 

COMPETENCY of witnesses, 663 to 676. — (See 
Witness. Release.) 
in case of forgery, 795. 

COMPOSITION, secret stipulation in fraud of other 
creditors void, 85, 86. 

note given in consideration thereof void, though 
other creditors did not enter into composition 
deed, 85. 

after composition deed signed by all creditors, a 
bill affording a better security to one is invalid, 
id. 

the cases fully stated, 85, 86, in notes. 


COMPOSITION — continued. 

with co-acceptor, &c. does not discharge otben, 
though a surety, 317. 

holder of bill compounding with acceptor of 
prior party, when be discharges drawer or sub- 
sequent party, 421, 539 
but holder’s compounding with drawer or iodoner 
will not discharge accommodation acceptor, 
315, 418 to 421. 

holder of bill signing composition deed by mb* 
take in acceptor’s favour discharges drawer, 
422. . fJ . 

offer of, no excuse for not giving notico of dis- 
honour, 449. , . 

if holder prove bill under indoraer’s commission, 
and nfterwards compound with acceptor, such 
proof must be expunged, 422, 734. 
an offer of, when not evidence, 637. 
it is evidence, unless qualified, id. 
composition deeds, defence under, 606, 85, 86. 

COMPOSITION DEEDS, secret stipulation to in- 
duce creditor to sign, void, 85, 86. 
creditor who assented to, when bound or not, 
606. 

assenting to, from drawer, does not dischargoac- 
commodation acceptor, 315, 418 to 421- 
bill given after signing of, for remainder o 
debt, will not support a petitioning creditors 
debt, 86. 

COMPOUNDING felony, &c. illegal consideration, 
83, 84. 

unless by leave of court, id. 


DM PROMISE, offer of, admissible in evidence un- 
less qualified, 637. 

OMPUTATION. — (Seo Time. Style. Day of 
Grace. Utanct.) 

of time, _ aed 

on bills payable after date, 369 to '38 • 
a month in a deed or act of 

means a lunar month, 373. 

but not in bills and notes, and comp 
is by calendar months, id. 
when one month longer than ^ 

the rule is never to go into a third m com- 
which event happening » excluded, 

on bills payable after 

computation begins from day ° 

exclusive, 870, 373. mnnt , t i 0D from 
when acceptance refused co p 
date of protest, 373. 
if bill payable at eight day. of F* 
allowed, S74, 378, 877. J»maod, awl 
on bills and note, payable on dema 
chock., not allowed, 377. 

’^bR, referred to officer in K. B. * 
P ' 68 the Hire in the Excbeqoer, id. 

ONCLUSION of declaration, form of, ***' 667 


HON.— (See , i l0B •• 

lew a. to bills payable on cood«» ^ ^ 
jat relating to a contingency, 
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CONDITION— continued. 

a bill payable on a contingency ie generally in- 
valid, except aa an agreement, and muit be 
•lumped and declared on aa aucb, 145, 105. 
bill or check payable on a verbal condition, which 
baa been broken, drawer may refuse to pay 
aame, 70. 

•neb aa agreement to piovide for bill, id. 
payment of money to a banker wbo fade before , 
condition complied with, wbo to bear the losa, i 
401. 

conditional indoreement ia obligatory on all par- ! 
ties, 284. 

effect of a conditional acceptance, 800 to 808. 


CONDITIONAL ACCEPTANCE.— (See Condi - 
tion. Contingency. ) 
effect of, in geoeral, 800 to 308. 
what ia sncb,801. i 

conduct of bolder on offer of, 800, 881. 

CONDITIONAL INDORSEMENT.— (See Condi- 
tion. Contingency.) 
obligatory on all parties, 234. 

CONFESSION AND AVOIDANCE, all matter* in, | 
mast be pleaded tpecially, 696, 697. 

I 

CONSENT, alteration of bill by, when doea not , 
vitiate, 1S1, &o. — (See Alteration.) 


CONSIDERATION OR CONTRACT on wbicb j 
bill or note founded, 68 to 101 — (See Con- I 
tract. ) 

General observations on the consideration or 1 
contract upon which a bill, note, or check 1 
may be founded, 68. 

I. Adequacy of consideration. When essen- f 
tiai. Consequence of failure in, 69 to 1 
81. | 
First , Want of consideration when a da- j 

fence , 69 to 76. 

consideration in general preaomed, 69. 
but may be rebutted aa between original ! 
parties, id. 

onus of proving consideration lies oo de- 
fendant, id. 

when holder bound to prove considera- 
tion, id. 

when defendant estopped from shewing 
different consideration, id. 
effect of partial consideration, 70, 71. 
promise by one of several plaintiffs to * 

, provide for bill bind rest, 71, 61. I 
holder of accommodation bill cannot re- 
cover unless he gave value, 70, 71 
delivery of bill for special purpose, 72 ! 

W 72 78 l,C * ***'“*' bolder for * alBe > I 
cmm of dureu, fr.ud, or f.Ue pretenc, ! 

withont r, '° d °° defeDc «. I 


° D ' y UmUanCe 

wWe only pari of con.idor.tioo gW e », 






.j .* 

sideration, id. 

Stott conr ^* rat >on, 78 

oebt of third peraoo, 78. 

forbearance to representative 7a * 

d,bt b,rred b J ■‘•tot* of limiuUona 


i CONSIDERATION OR CONTRACT — continued. 
| or by bankruptcy and certificate, id. 

i moral or honorary obligation, id. 

[ respect to memory of deceased husband, 

id. 

exchange of securities, or incurring lia- 
bility, id. 

bill indorsed as collateral aecurity, id. 
as a gift , 74, 75. 

when bill delivered as a gift cannot be 
enforced, id. 

available if in hands of bolder for value, 
76. 

subsequent failure of consideration 76 to 
79, See Jones v. Jones, 0 M. & W. 
84 ; Trickey v. Larne, id. 278. — Ad- 
denda to page 605. 
entire failure, 76, 77. 
partial failure, id. 

must be of definite amount, id. 
non-performance of condition precedent , 
76 to 78. 

fraudulent consideration, 78, 79. 
oonlract rescinded , 79. 

Secondly , Want of consideration when not a 
defence , 79 to 81. 

not a defence of bills in bands of bond 
fide bolder for value, 79. 
accommodation bills, 80, 81. 
bills accepted for special purpose and 
misapplied, id. 

II. Illegality of consideration or contract, 
80, 81, 218 to 220. 
when a defence in general, 81, 82. 

1. Illegality at common law , 82 to 86. 
First , As prejudicial to community, 82 
to 85. 

in general restraint of trade, 82, 83, 
see Ward r. Byrne, 5 M. & W. 
548, Addenda , 819. 

in violation of custom and excise, 
laws, S3. 

dropping criminal prosecutions, &e. 
id. 


gci.ciui lesirauu ot marriage 
procuration of marriage, id. 
future illicit cohabitation, id 
inducing public officer tone, 
duty, id. “ 

for town clerk to recommend ai 
-y ^ conduct prosecutions, 

-swsrs"— « 

Vile wager., id. 
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CONSIDERATION OR CONTRACT — continued. 

II. Illegality of consideration and contract — 

continued. 

2. Illegality by statute — continued. 

gaming, 89 to 91. — (See Gaming.) 
stockjobbing, 91, 92. — (See Stock- 
jobbing. 

horse racing, 92. — (See Horse rac- 
ing.) 

wagering policies, 92. 
trading against laws of East India 
Company or Russian Company, 
93. 

sale of office, id. 
bribery at elections, id. 
simomacal contract, 
stipulation to sheriff in consideration 
of ease and favour, id. 
signing bankrupt’s certificate, 93. — 
(See Bankrupt.) 

ransom of ship, 93. — (See Ransom.) 
other prohibited transactions, 93, 94. 
illegality in part when it invalidates 
the whole, 94, 95. 

general effect of illegality , 94 to 97. 
effect of illegality on third persons, 
94,95. 

bill or note not void in hands of bona j 
fide holder, unless expressly declar- i 
ed so, 95. ! 

subsequent illegality, when does not 
vitiate, 96. 

when defendant precluded from object- 
ing to, id. 

prior debt not destroyed by subsequent 
illegality, id. 

III. Relief at law and in equity in cases of 
fraud , <$-c. 97 to 101. 

public notice and caution, and form of, 97. 
•when court of law will relieve, id. 
when by motion, id. 
when by action of trover or detinue, id. 
when court of equity will relieve, and how, 
98 to 101. 
when not, 98, 99. 
hill to restrain negotiation, &c. 98. 
bill of discovery, 99, 100. 
account, 101. 
dither points. 

must be alleged and proved in actions on 
contracts not under sen] , 5, 6, 9. 
in actions on bills and notes, generally pre- ! 

suraed, 6, 9, 69, 560, 648. 
when presumed and when not, and distinc- 
tion between contracts ns to, 9. 
when not essential to validity of bill, id. 
the same with regard to specialty, id. 
therefore none need be proved on trial of, 
id . — (See Evidence.) 

must be proved in action on bill or note is- 
sued by one partner in fraud of rest, 
42, 43. 

consideration for which bill given may be 
inserted, 139. 
instances, 139, 140. 

subsequent illegality in general no bar, 96. 
illegality affects bills in cases of bankruptcy, 
703. — (See Bankruptcy.) 
bill, &c. given for, when alteration in, ope- 
rates as a discharge, 181 to 192. 
on dishonour of a bill when original con- I 
sideration revives, 178. I 


CONSIDERATION OR CONTRACT— confinwet/. 

Other points — continued. 

exchange of acceptances, when a valuable 
consideration, 188. 

giving indemnity bond a valuable consid- 
eration, 268. 

when holder must prove, after proof by de- 
fendant that bill obtained from him by 
fraud, 260. 

statement in pleading of that part of bill 
which relates to, 565. — (See Dtclara- 
tions.) 

want of, must be pleaded specially, 602, 
603. 

after verdict, general averment of, suffices, 
603. 

pleas of failure of, 605. 

replication to plea of want of, 619. 

when evidence of illegality allowable, 5i8 
to 583, .649 to 651.— (See Evidence.) 

when plaintiff may be called on to prove 
what value he gave for it, 650. — (See 
Evidence.) 

not now necessary, 650. 

notice to dispute, 650. 

evidence by defendant to prove illegality or 

failure of, 66 1 , 662. 

want of, will disturb plaintiff ’s right to a 
bank note, 651. 

CONSOLIDATING ACTIONS, 540. 


CONSTRUCTION of bills and notes, 145, 1«7 •» 
172. 

general observations on construction of wnlten 
contracts, 167. , . 

is to be more liberally construed than oth 
strnments, id. , 

to be construed according to law of J 

where made, id. l 

but remedy according to law of ceun y 
pursued, 169. . 

of bills payable to fictitious payee, lb. 
to be according to intent of parties, 1 » * 

discharge in foreign conntry , when a 

if foreign Taw differs from English law, latter 
prevails here, 169, 170. 
but rule different in foreign countries, • 
language of bill to be observed, id. . w 

time of payment to be reckoned 
of place where payable, 16S, 2, 
when not so, 168, 342. . . Fjielisb 

limitation of actions to be regala 1 

law, 170, 61S. enstom of roer- 

when new question ar } 8€S °" 9 iqv 

chants, evidence receivable, l<-« 

CONSTRUCTIVE ACCEPTANCE, 295 '"* SW 
Acceptance.) 

CONSTRUCTIVE NOTICE OI 

BANKRUPTCY, 208 .— (See Ba nA p 

CONTINGENCY — (See Bills of Exchange 

ditions.) 134 to 

bill or note must not be pay* * 300 
but it may be accepted 234. 

and may be indorsed a ond or ***• 
what a contingency to invalidate nm 

oat of particular fo.Ki «*** 
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CONTINGENCY — continued. 
and invalid, 137. 
when statement of food or consideration does not 
vitiate, 189. 

payment of bill depending on marriage contin- 
gent, 135. 

contingent as to person by or to whom payable, 
139. 

happening of event will not render bill good, 144. 
indorsement qualifying payment of bill, when 
renders bill void, 140, 141. 
by separate memorandum, 141, 142. 
steps to be taken thereupon, 142. 
verbal agreement qualifying liability to pay, will 
not vitiate, nor be admissible, 142 to 144. 
effect of taking issue on plea setting op parol 
agreement to renew ; Holt v. Miers, 9 C. & P. 
191, Addenda, S24. 

effect of subsequent agreement to renew, 144. 
wish of payee to indulge maker of bill or note, 
expressed therein, not, 141. 
note given on consideration of postponing the 
trial, referring to agreement that same is to be 
given up if the plaintiff fails in action, good, 
id. 

no parol evidence admissible to vary effect of 
bill, 69, 142. 

bill payable on contingency that must happen, 
good, 136. 

payable six weeks after death of aoother, valid, 

id. 

after person comes of age, specifying the day , 
valid, id. 

so if event of public notoriety, &c. or morally 
certain, 137. 

as bills payable at a certain fair, id. 
or after a certain ship is paid ofT, id. ted queer e. 
instrument in form of a note given as a collateral 
security to cover deficiency on realizing secu- 
rities, &c. bad, 527. 

notes payable on, for less than 20/. subject to a 
stamp duty, 105. 145. 

for more, must be stamped ns agreement, id. 
if bill, &c. given on condition, and drawer when 
it is presented for payment discover that it has 
not been performed, he may stop payment, 76. 
bill payable on, cannot be proved in bankruptcy, 
704, 144. — (See Bankruptcy ) 
not sufficient to support a bat, 698, 144. 
other consequences, 145. 

but operates as an equitable assignment , when, 
id. 

and acceptor liable to be sued for money in 
hand, 144. 

CONTINUING GUARANTEE, when over due 
bill presumed to be, 219. 

CONTRACT. — (See Consideration. Bills of Ex- 

change . ) 

distinction between contracts as to consideration, 
and when it is presumed, and when not, 9, 

10 . 

are of three descriptions, 
matter of record, 9. 
specialty, id. 

parol or simple contract, id. 

the first cannot be impeached, and why, 
id. 

the second bind party making them, 
though no sufficient consideration, 
and why, id. 

118 


« CONTRACT — continued. 

I therefore no consideration need w 

proved in an action oo, id. 
but defendant may avail himself of its 

illegality, id. 

when he must state it in pleading, id. 
the third do oot bind, unless consider- 
ation be proved, id. 

by law of England, only two kinds of contract, 

id. note (o). 

is mode between two parties generally, 13. 
parties to a eontract, and their capacity, as re- 
spects bills of exchange, 18 to 24. 
with alien enemy in geueral void, 15. 
when not, id 

by infants, voidable, 18.— (See Infants.) 
express promise after he came of age will render 
contract made by infant valid, 20. 
by married women absolutely void, 20. — (See 
F me Covert.) 

feme covert may enter into, when husband legally 

dead, 22. 

written on separate paper to renew a bill will 
qualify, but not vitiate liability on bill, 141. 
parol evidence of contract inadmissible to defeat 
action on bill, 142. 

nor to shew excuse for want of notice of dishon- 
our, 434. 

when bill is given as the consideration for per- 
formance of a contract, non-performance of it 
will not vitiate bill, 90, 81. 
but if such contract is afterwards rescinded tn 
toto , or in part, the rule is otherwise, id. 
good, if not repugnant to certain laws, 82. 
what those laws are, id. 
invalid, if affecting community at large, id. 

in restraint of trade, id. 83.— (See Trade.) 
decisions respecting, 82 to 85. 
if with aliens, 82. 

contrary to custom or excise laws, 88. 
contrary to public justice, as compounding 
a crime, id. * 

in consideration of a recommendation to a 
public office, 84. 

repugnant to general policy, as wagers, id. 

— (See li'agers , 4-c.) 
in restraint of marriage, 84.— (See Mar- 
riage ) 

for procuration of marriage, 84. 
in consideration of future illicit cohabitation, 
td. 

to induce public'officerto neglect his duty, 

if prejudicial to feelings or interest of third 
persons, 85. 

contrary to benevolent intent of others, id. 
in secret, for benefit of one creditor before 
composition deed signed, id. 
though composition not effected, id. 
othetwise if made freely after signing, id. 
in fraud of surety, 86. 

not so if in hands of bona fide holder 87 
to 89. 

for a gaming consideration, how far void 
89 — (See Gaming.) s 

stock-jobbing consideration, how far void 
91. — (See Stock-jobbing.) 1 

bill in equity to discover, 100. 
on a gaming policy, void, 92.— (See Policy 
on ships , IfC.) * 

bill in equity to discover, 100. 
in consideration of. 
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CONTRACT — continued. J 

trading against laws of East India or Ros- [ 

stan Company, 93. 

bribery at ai election, id. I 

sale of an office, id. j 

simony, id. j 

ease and favour of sheriff, id. i 

signing bankrupt's certificate, id. 1 

insurance in lottery, id. -I 

ransoming British ship, id. 

goods captured by enemy, id. 
provision of 6 & 6 Will. 4, c. 41, re- 
specting, 90, 91. 

of spirituous liquors sold in small quant i- 
ties, 94. j 

of apprentice fee, if indenture void, when I 

bad, id. , 

Bubble Act repealed, id. 
void if consideration in part or in whole against 
statute, id. 

if founded on illegal consideration, judgment 
confessed aids illegality of, 96. 
if legal at first, subsequent illegality will not 
vitiate, id. 

to be performed in foreign country, remedy on, in 
this country, 169,170 — (See foreign Lata.) 
words and language of contract must bear sense 
attempted to be put upon them, 171. — (See 
Construction) 

person taking bill in discharge of prior contract, 
cannot waive bill and resort to original con- 
tract, 172. 

made bond fide with bankrupt before date of fiat, 
valid, 206. 

otherwise if with notice of bankruptcy, id. 
statement of breach in declaration, 673. 

CONTRIBUTION, what sufficient evidence of pay- 
ment by co-surety, Davies v. Humphreys, 6 M. 
& W. 163 . . Addendum i to page 423. 

CO-PARTNERSHIPS, enactments respecting, 15, 
63 to 66; 3 & 4 Viet. c. Ill, Addenda. — (See 
Bankers. Public Companies.) 

COPY of protest, when necessary to send, 334, 464. 
how and when to obtain copy of bill or note, 685. 
of letter containing notice of dishonour,';' when 
admissible in evidence without notice to pro- 
duce original, 654 to 658. — (See Letters. 
Evidence. Notice to produce , tfc . ) 

CORPORATIONS. — (See Public Companies.) 
when and how may be party to a bill or note, 
16 to 18. 

bank restriction acts and decisions thereon, 16, 
17. 

liability, &c. of incorporated bankers, 61 to 67. j 
— (See Bankers.) 

payment to agent of, after knowledge of bank- 
ruptcy, not protected, 208. 

COSTS. — (See Damages. Expences. Staying 
Proceedings.) 

what costs accommodation acceptor may recover, 

' 320. 

when recoverable, if bankrupt and assignees re- 
fuse to indorse, 204. 

when defendant compelled to pay costs of apply- 
ing to equity in case of lost bill, 264. 
if bolder reject offer to pay debt and costs, court 
will restrain execution, 689. 


CORPORATIONS — continued. 

but if money paid on such offer, pending other 
actions, may proceed lor costs, td. 
of application to discharge defendant on arrest 
m discretion of judge, &e. 646. 
of several counts, how allowed, 658. 
of several pleas, 595. 

on payment of debt, when proceedings will be 
stayed, 585. — (See Staying Proceedings ) 
on payment of debt and costs, defendant may 
obtain a rule to stay proceedings, 585. 
or it may be done by summons from a judge, 581 
of what actions to be paid, id. 587. 
of actions, when recoverable, 684. 
if witness liable to, not competent, 671.— (Set 
Witness.) 

of proving band-writing not allowed, without 
previous summons to admit, 686. — (See Evi- 
dence. Hand-writing.) 

CO-SURETIES, one co-surety cannot prove for debt 
on bankruptcy of other, 721. 
what evidence of payment by, in action for con- 
tribution, Davies v. Humphreys, 6 M. & W. 
153 . . Addendum to page 423. 

COUNTER BILLS, 708 to 712^-(See Cross Bills. 
Bankruptcy.) 

COUNTING HOUSE, presentment at, when iu£ 
ficieut, 867. — (See Presentment.) 
what application at, to give notice of dishonour, 
sufficient, 472. — (See Notice of fton-pof- 
meni.) 

COUNTRY BANKERS' NOTES — (See Bankers 9 
Cask Notes.) 

must be presented in time for payment, tbcn^i 
bank stop payment before bolder receive them, 
855, 366. 

or there must be an offer to return themtotrsns- 
ferrer within reasonable time, id. 884, 885. 
must be preseated in feet for payment, and in- 
quiry made after makers for the purpose, not- 
withstanding stoppage, 355, 856. 
time within which to-be presented for payment, 
879 to 388. 

notice of non-payment must be given in dus 
time, 487. 

COUNTS, several, when not allowed, 557.— (See 
Declarations.) 

COURT OF EQUITY, 

has power to decree according to justice, 7. 
may relieve when bill or note forged, 27, 98. 
will set aside note obtained from infant on bis 
coming of age where supplies extravagant, 19, 
note (/). 

/. me covert having separate estate liable in, for 
bill accepted by her, 21. 
will compel delivery of proper bill, when, 125, 
166. 

will relieve when bill obtained by fraud, 97, 98. 
in case of partners , 49. 
in case of fraud or want of eonsidesation, or 
illegality, 97 to 101. 

to prevent transfer in general, 250 to 252. 
how far it regards revenue laws of foreign inde- 
pendent state, 121. 

has concurrent jurisdiction with courts of !■*> 
98, 261. 
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COURT or EQUITY — centinutd. 

Denotation of bill or note may bo rattniDed by, 

118 . i 


CROSS BILLS. — (Soe Bankroptci. 

of proving a crosa bill given in lien oT an 
couimodation bill, 708 to 7 It. 


ac- 


instances, 98 to 101, 260. 

when it restrain* negotiation of bill or note, will 
compel complainant to equitable terms, 98, 99. 
will decree instruments to be delivered up to be 
cancelled, thoogb legal objection exists against 
them, 98 to 101. 

will reform instrument, inconsistent with true 
agreement between parties, 185. 
will compel bankrupt and assignees to indorse 
bill delivered to person before act of bank- 
ruptcy, 204. — (See Bankrupt.) 
and in such case will order costs to be paid out 
of bankrupt's estate, 204. 
will restrain negotiation of forged bill. 252. 
will relieve on non-payment of bill stated to be 
lost, 264. | 

if indemnity offered, will order costs to be paid I 
by opposer, id. j 

will not interfere where court of law will relieve, ! 
269. 


CROSSED CHECK. — (See Cktckt.) 

presentment of, for payment, when necosaary, 

386. r . 

custom of bankers as to presentment of, at clear- 
ing house, 513. 

CURRENCY, 6 Geo. 4, c. 7», u to Ireland, 188, 
160, 687. 

CUSTOM OF MERCHANTS, 

special custom once supposed neceawry to sup- 
port inland bills, 12. 

of trade in respect to credit given by agent, dis- 
charges his liability, 34 to 37. 
of merchants only admissible in evidence when 
law is silent, 56. 

will guide court where a new case on bills arise, 
170, 197. 

of London, in respect to payment of bills by 


will prevent suit by assignees against accommo- 
dation acceptor, 317. 

will assist in case of a lost or mutilated hill, 264. 
will restrain bankrupt factor from receiving pro- 
ceeds of goods, 323. 

will not relieve if notice of dishonour, when 
necessary, omitted, 449. 

will compel acceptor 8upra protett to resort to 
drawer’s estate, where drawer and drawee both 
liable, and drawee bankrupt, 352. 
will restrain action at law, after proof in bank- 
ruptcy on same bill, 733. 

COURT OF LAW.— (See Judge. Staying Pro- | 
cecdingt.) 1 

will consult merchants when new case arises on j 
bill, 172, 197. 

bow far it regards revenae laws of foreign inde- 
pendent state, 121. 

cannot restrain negotiation of bill or note, 97. 
when it will order venue to be changed, 556. — 
(See Venue. Practice.) 
will not give leave to inspect bill to discover if 
same unstamped or altered, 585. 
will order copy of, to be produced on summons, 
with affidavit, when, id. 

will atay proceedings in an action on, id .- — (See : 

Staying Proceeding.) | 

will grant rule to refer bill, &c. to Master, 588. I 
when will grant new trial, 678. | 

COVERTURE —(See F me Corert.) 
must be specially pleaded, 547, 548. 
replication to plea of, that husband bad been 
absent seven years, &c. bad, 23, note (o). 
replication to plea of, that plaintiff drew and in- j 
dor *ed bill by authority of husband, no de- [ 
parture, 24, note (a). 

CREDIT— (See Time. Jndulsrence. Release.) 
consequence of giving time or credit to the ac- 
ceptor, 401, 408 to 417. 

expunging proof in bankruptcy on account of it, , 
733. j 

if voluntarily given may be revoked, 172. 
given to holder of bill by party ultimately liable 
tantamount to payment, 401. 

CRIME, compounding of, no consideration, S3 • 


draft, &c. 400. 

of Bristol, in regard to acceptances, 273. 
in action on bill by party paying tupra protot, 
sufficient to state he paid it according to 
custom, &c. 509. 

formerly usual to set it out in declaration, bat 
now improper, 559. 

CUSTOMER, agreement to recommend, when void, 

86 . 

depositing bills with broker to get discounted, 
latter cannot pledge same, 239. 

CUSTOMS, LAWS OF, contract made in violation 
of, void, 86. 

DAMAGES. — (See Sum recoverable.) 

principal money to be recovered in action on bill, 
677. 

when sum in body of bill different from that in 
margin, 678. 

holder may recover whole sum, though ha did 
not give full value, 677, 79, 80. 
in which case overplus held in trust for party 
entitled to it, 677, 79. 

if holder receive part-payment from first indorser, 
may recover whole against drawer and ac- 
ceptor, 677, 678. 

but if acceptor pay part, only residue recoverable 
against drawer, 677. 

rule only extends Vhere some other person en- 
titled to receive overplus, id. 
in bankruptcy, holder may prove debt against 
one or more parties, and receive dividend, but 
cannot prove for more than sum actually due 
against him from whom he received bill, 678. 
when only for sum justly due, id. 77, 78. 
when bill or note payable by instalments, 678. 
holder of bill omitting to give notice of dis- 
honour canoot shew no actual damage sus- 
tained, 330. 

acceptor when not discharged if holder neglect 
to present at bankers in proper time, and 
damage sustained, 315. 

in answer to proof by holder that defendant had 
no effects in hands of drawee, defendant may 
prove actual damage, 451. 
drawer and indorser not liable for, if protest 
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DAMAGES — continual. 

made on inland bill, and notice of it not vent 
within fourteen days after, 837. 
on judgment by default in action on bill or note, 
damages referred to Master, 549, 588. 
what interest recoverable, 679 to 684. — (See 
Interest.) 

what expences recoverable, 684 to 6S7. 
of special messenger, 474. 
re-exchange, 684. — (See Re-exchange ) 
provision, 687. — (See Provision.) 
not necessary to protest inland bill to recover 
interest or damages, 655, 680. — (See Evidence. 
Protest.) 

in action by accommodation acceptor, 647. — (See 
Accommodation Bills.) 

DATE of bill or note ought to be clearly stated, and 
advisable to be written in words at length, 148. 
no banker or other person may issue bills payable 
to bearer on demand with printed date, id. 
bill may be dated on Sunday, id. 
or on any other day, id. 

not absolutely necessary to validity of bill, 16S. 
when not presumed to be the day bill, &c. was 
issued or made, 148. 

bill may be post dated, bat no more than two 
montns or sixty days, id. 
check must not be post dated, 149. 
bill, &c. under 51., or on which 20s. or above 
that sain and less than 5/ remains unpaid, 
most bear date time of drawing or issuing, id. 
when date may be corrected without a fresh 
stamp, id. 

when bills payable after date to be presented for 
payment, 373. — (See Computation of Time. 
Grace , Days of . ) 

effect of alteration in bill or note, 181 to 192. — 
(See Alteration.) 

when misstatement of, in affidavit to hold to bail, 
fatal, 543. 

when misstatement of in declaration fatal, 563. 
should be stated in the declaration, id. 
misstatement of day in note payable by instal- 
ments, fatal, id. 

if no date, the day it was made, if that cannot 
be known, then any day as near to its first ex- 
istence as can be proved, id. 
declaration on bill payable at double usance after 
date, stating a date, but not real date, is suf- 
ficient, 563. 

how to declare on bill dated contrary to intention 
of parties, id. 

declaration on bill payable at time certain after 
date, and not to slate precise day, id. 
the doctrine questionable, id. 
if any mistake in date, it must be explained in 
evidence, 624. 

necessary evidence when date has been altered, 
id. 

presumed to be drawn at time of date, unless 
evidence to the contrary, 626. 
in action on bill payable at sight, if acceptor’s 
handwriting is proved, and date is over it, that 
is enough, 628. 

maker of note competent against indorser, of 
prove alteration, 670. — (See \V it ness.) 
interest recoverable from time bill became due, 
or bill payable after date, 679. — (See Inter- 
est.) 

date of protest, 336 , 337. 


DAYS, how calculated, 370. 

day of date of bill, &c excluded, id- 
day of acceptance excluded, id. 
in calculating days of grace, the day when oth- 
erwise the bill would have become doe ii to 
be excluded, id. 
day of event excluded, 373. 

DAYS OF GRACE, why so termed, 370. 

allowed on all bills hut those payable on demand, 
or generally, id. 

allowed on bills in Scotland, 376, note (/). 
allowed on bills at sight, 376, 377. 
not allowed when payable on demand, or gene* 
rally, 374, 377. 
not allowed on checks, 377. 
may be claimed as a right, 374. 
vary according to cnstora of different countries, 
id. 

table and list of, in different countries, 374 to 
376. 

on bank post bills payable after sight, none 
claimed, 376. 

no extra number now allowed on bills payable to 
the excise, *d. 

how days of grace computed, 374 to 376. 
days of grace abolished in France, 375. 
day on which bill falls due, excluded in calcula- 
tion, 376. 

in what places Sundays and holidays are includ- 
ed in these days, 377. 
except at Hamburgh, id. 
when last day is Sunday, Christmas-day, or 
Good Friday, Fast or Thanksgiving day, pre- 
sentment must be on the preceding, id. 378. 
notice of dishonour may be given on last day of, 
397, 476. 

maker of promissory note entitled to, if payable 
to bearer or order, 521. 

DEATH. — (See Extinguishment.) 

of party, when it revokes powers given by him, 
56. 

dissolves partnership, though for term of yean, 
unless stipulation to contrary, id. 
what circumstance, iu case of partnership, niter 
the rule, id. 

of holder of bill, vests same in his representa- 
tive, 201. 

of indorser before bill bore date, no discharge of 
drawer, 214. 

of drawer, does not revoke his request for draw- 
ee to accept, &c. 287. . 

of drawee, no excuse for omission of notice of 
dishonour, 330. 

of bolder, when excuse for delay, 452. 
his executor should present even before probate, 
357. 

of party to bill, notice of dishonour should be 
given to his executor, 496, 497. 
of acceptor, no excuse for omission of present- 
ment for payment, 357. 
of drawer, where presentment for payment 
should be made, 367. 

of holder, when payment must not be to bis per- 
sonal representative, 393. , 

of drawer of check, a revocation of bankers 
authority to pay, 429- , 

but if holder receive the money before banker 
knew of death, he will not be obliged to re- 
fund, 429. e .... - 

of clerk to notary, entry of dishonour of biinn 
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DEATH — continued. 

a book by him, when diffident evidence, 
462. 

note payable on death of a person, good, 627, 
628. 

of one of foor acceptors, no variance to state 
that it was accepted by three, 662 
on death of plaintiff after interlocutory judg- 
ment, court granted role to compute, 688. 
on death of subscribing witness, what proof of 
maker’s hand-writing sufficient, 683. — (See 
Hit net s. Evidence. Handwriting.) 

DEBT, 

afTect of taking bill in payment of, 172 to 181. 
promise to give time for payment of a pre-exist- 
ing, not binding, 172. 

person taking bill in payment of, cannot after- 
wards sue on original cootract till bill is due, 172. 
— (8ee Bills of Exchange ) 
if he does on proof of bill, plaintiff may prove 
its dishonour, or be nonsuited, 172, 177. 
before bill doe, extent in aid on behalf of crowo 
cannot be issued, 178. 

otherwise, if terms of agreement for which cre- 
ditor receives such bill, &c, are not strictly 
complied with, id. 

and if second bill void, holder may sue on ori- 
ginal liability, id. 

incurred in respect of covenant by three joint 
covenantors, and bill is given, on which judg- 
ment is recovered, such recovery does not bar 
action of covenant, 174. 
security by specialty, taking bill or note, bow 
far it prejudices, id. 

person taking renewed bill for one that was due, 
the latter, if it remain with him, may be sued 
on, in case former is not paid, id. 
revived, if bill or note taken in discharge of, be 
not honoured, 176. 
what will alter this rule, 178 to 180. 
when a precedent debt is due, no demand need 
be made or proved, if alleged, 359. 
payment of debt should not be to agent or attor- 
ney, 393, 394. 

payment of, to or by bankrupt, when valid, 896. 

— (See Bankrupt. Bankruptcy.) 
efTect of payment of debt by a bill or check, 899 
to 402. 

application of payments in general, 402. 
in general creditor may apply to which debt be 
pleases, even in prejudice of a surety, 402. 
otherwise when bankers are concerned, 403, 
404 — (8ee Banker.) 

paying debt of another, without his request, no 
remedy, 509, 610. 

this does not extend to payment of bills of ex- 
change supra protest, 509, 610. 
payment of, and costs in nction on bill, 696. — 
(See Staying Proceedings.) 
in action of debt on judgment recovered on a 
bill, no reference to master allowed, 599. 

DEBT, ACTION OF.— (See See Action of Debt.) 
omission of the word ( “ whereas” in a declar- 
ation in debt no ground of demurrer. Shep- 
herd t. Gosden, 4 Jurist, 678. Addenda to, 
658, oote (y). 

DECLARATION. — (See Admission.) 


DECLARATIONS.— (See Attrmenj , Precedents 

Action of Debt.) 

In assumpsit on bills. 

when it may lie on the instrument or the con- 
sideration, 649. 

new rules respecting, 649, &c. 
bow to be intituled, 649. 
must be intituled specially of the day of month 
and year when filed, &c. id. 
venuo in, 650. 

when may be changed, 550, 551. 
statement of, in margin sufficient, 561. 
must net be stated in body of declaration, id* 
prescribed forms of, 55 1 to 566. 
decisions thereon, 651 to 659, in notes. 
See Shepherd v. Gosden, 4 Jurist, 678. . 
Addendum to 663, note (y). 
general conclusion of, 556. See Galway a. 

Rose, 6 M. & W. 291. .Addenda, 821. 
conclusion where several counts, 557. 
several counts for same demand not allowed, 
id. 

exception as to bills and notes, id. 
departure from new rules bow to be taken ad- 
vantage of, id. 

costs of several connts in discretion of judge* 

659. 

particulars of demand most be annexed to, id. 
statement of custom of merchants unnecessary* 

569. 

or of statute respecting promissory notes, id. 
court will order unnecessary counts to be- 
struck out, id. 

what are necessary counts, id. 
statement of cause of action, id. 

I. Of the statement of the bill , note or 
check, 649 to 683. 

bill or note to be stated in terms or ac- 
cording to legal operation, 560, 564. 
if doubtful whether bill or note, insert 
a count as on bill, and another as on 
note, 560. 

variances, what fata), id. 

in names or number of par- 
lies, id. 

misnomer in, not pleadable in abate- 
ment, 661. 

judge may order amendment in cases 

of, id. 

costs of amendment, id. 
when initials may be used, id. 
number of parties, to 662. 
when one of several acceptors is an in- 
fant, tbe declaration should be against 
adults only, 562. 

no departure to leave out the infant, id. 
when bill purports to be drawn by a 
firm, it may be so averred, though 
firm consist of one only, 562. 
where it purports to be accepted by 
three defendants, though proved to 
have been accepted by a fourth* 
since dead, held no variance, id. 
joint and several oote, may be de- 
scribed as separate note only, id. 
non-joinder of one of two drawers no 
variance, id. 

amendments in cases of non-joinder 
only allowed to save nutate of limi- 
Utions, 562, 563. 

bill payable lo (blank) or order. 
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DECLARATIONS — continued. 

In attumptil on bill * — continued. 

and bonk fide bolder insert his name 
as payee, bill may be described as 
payable to him, 563. 
the date to be stated, id. — (See 
Dale.) 

misstatement of day, on note payable 
by instalments, fatal, id. 
on bill payable at double usance after 
date, stating a date, but not the real 
one, is good, id. 

how to state a bill or note, dated on a 
wrong day, id. 

question whether date of a bill, pay- 
able upwards of six years after date, 
must be precisely stated, id. 
formerly usual to state place where 
bill drawn, and the venue, under a 
videlicet, 564. 

in some cases now advisable, id. 
but no variance to state that a note 
was made in London, when in fact 
it was made at Paris, id . — (See 
Variance.) 

and it is the same in regard to inland 
bills, id. 

case as to Irish bill, id. 
instrument must be stated in words, or 
legal effect, id 

if drawn in foreign language, it may 
be stated in English, id. 
if payable at usances, length of them 
must be stated, id. 

omission of such averment fatal on de- 
murrer, id . — (See Demurrer.) 
if bill or note payable only at par- 
ticular place, the qualification must 
be stated, 565. 

but otherwise not, or may be a va- 
riance, 66 6. 

if bill or note is payable to order of 
plaintiff, it may be stated to be pay- 
able to him, 564. — (See Order.) 
not necessary to aver that he made no 
order, id. 

ns to description of the sum payable, id. 
foreign money, how to be stated, id. 
Irish bill, 565. 

omission of the word “ sterling’ ’ im- 
material, id. 

otherwise if bill payable in Irish cur- 
rency, and stated to be payable in 
English sterling, id. 
statement of consideration not necessa- 
ry, id. 

a misstatement fatal, id. 
statement of the words “ value receiv- 
ed,” &c. id. 

statement of whom the value was re- 
ceived, id. 

variance in this respect, when fatal, 
665. 

statement of consideration should be 
omitted, id. 

not advisable to state more of a bill 
than necessary, 566. 
nnd always better to leave out descrip- 
tion of direction to drawee, id. 
if not addressed to any person, should 
only state thnt drawer required pay- 
ment, &c. id. 


DECLARATIONS — continued. 

In attumptit on billt — continued, 
what not a variance, id. 
in action against drawer or indorser, 
when ought not to state acceptance, 
id. 

if bill informal, it is better stated b y 
innuendoes, id.— (See Informal 
Billie.) 

how to declare on instrument which by 
rules of law will not be given effect 
to as it is worded, id. 
if a note promise 44 never to pay,” no 
variance to leave out the word 44 nev- 
er,” id. 

bills payable to fictitious persons may 
be declared on as payable to bearer, 
against all aware of the fact, id. 
bill payable to wrong person, may be 
stated as payable to the proper one, 
id. 

when plaintiff may recover on the com- 
mon counts, id. 

variances — power to amend daring 
trial, by 9 Geo. 4, c. 15 . . 566, 567. 
under S & 4 Will. 4, c. 42, s. 23 

& 24 . . 567. 

when or not a judge will amend, 

567, 568. — (See Variances.) 
decisions on the above statutes, 

568. 

2. How the defendant became party , 569, 
570. 

necessary to be stated, 569. 
not necessary to aver that acceptance 
was in writing, id. 
not necessary to state that drawing, 
indorsing, or accepting, was by agent, 
id. 

not absolutely necessary to allege a 
promise, id. — See Donaldson v. 
Thompson, 6 M. & W. 316 . - pod* 
Addenda to 598, 599. 
defendant prevented from denying pro- 
mise by new rules, 569. 
see prescribed forms, 551 to 556. 
how this promise, stated in actions 
against acceptors, makers, or in- 
dorsers of note, drawers or acceptors 
of bills, 569. 

the words “ own proper band,” 
should be omitted, 570. 
and if stated and proved to have been 
done by agency, it was formerly f»- 
tal, id. 

but promise to pay after notice of non- 
payment, aided by error, id. 
if bill is alleged to be made by a firm, 
“their own proper band,” &c. 
the singular, not plural, it was suffi- 
cient, id. . 

terrible , now any misstatement in tins 
respect surplusage, id. 
advisable to state true date of acccept' 
ance of bill payable after sight, 570. 
and in any other case where accept- 
ance is dated on a day different from 
bill, id. 

but variance not fatal, id. 
if allegation is made in declaration or 
acceptance before bill due, proof ol 
acceptance after bill due is adnus- 
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DECLARATIONS — continued. 

In assumpsit on bills— continued. ; 

sible, id.; and tea 5 Moore & P. 
273, so decided. | 

if stated that defendant promised to f 
pny according, &c., and he plead | 
the statute of limitations, evidence I 
of promise to pay long after bill due | 
ie admissible, 670, 571. i 

in action against drawer or indorser, I 
better not to state that drawee ac- ! 
cepted, 671. 

but it it is, it need not bo proved, id. 
if engagement conditional, it mast be 
so stated, and if not so done, the 
variance is fatal, though it be per- 
formed, id. 

when necessary to describe acceptance 
as payable at a particular place, 671, , 
154, 861. — (See Presentment for 
Payment.) 

8. How the plaintiff became a party , and 
entitled thereto , 671 to 673. , 

declaration must shew plaintiff's right 
to sue, 671. 

in action by indorsee, it mast shew j 
right to transfer, and transfer made, , 

| 

constituent part of plaintiff's title mast I 
be set oat correctly, id I 

but should bo set out according to ef- I 
feet given to it by law, id. | 

payee of bill, payable to his own order, • 
may set it out as payable to himself, 1 
id. 

bill payable to feme corert , may, if in- 
dorsed by husband, be set out as 
payable to him, id. 

indorsee may declare on bill against 
his immediate indorser, as drawn by 
him, directed to acceptor, and paya- 
ble to plaintiff, 671. 

but this is not usual, id. 
every indorsement should in general be 
stated, but if one is in blunk, it is 
generally advisable to state plaintiff 
to be immediate indorsee of some 
prior indorser, or of the drawer or 
payee, id. 

in such case all subsequent names may 
he struck out at trial, 671, 672. 
may be done, though there has been 
u second or subsequent indorse- 
ment in full, 572. 

though plaintiff loses bene6t of inter- 
mediate title, id. 

I^id #lal * n S a cooc * ae indorsement, 

statement of delivery to defendant, 
when bad, id- 

in action against indorser, not ncces- 
•ary to prove any indorsement prior 
to defendant’s, though stated in dec- 
laration, id. 

if indorsement be atated aa made to 
plaintiffs, as surviving assignees, the 
proof must accord, 672. 
othemise in action against acceptor, id. 
out in action against acceptor by in- 
oorsee, application for time is waiver 
proof of all indorsements except 
too first, id. r I 


DECLARATIONS — continued. 

In assumpsit on bills— continued. 

on indorsement for less than whole 
sum, the statement must be accord* 
ingly , and shew that residue peid, id 
not necessary or advisable to state that 
indorsement was made by indorser’e 
hand-writing subscribed, 672.— (See 
Indorsements. Variance.) 
not necessary to state delivery to plain* 
tiff, and why, 573. 

no averment of notice of indorsement 
necessary, id. 

by payments supra protest , sufficient to 
"state plaintiff paid it according to 
custom of merchants, id. 
how to declare as indorsee of the king, 
573. 

4. The necessary averments , and dtfend- 
ant's breach of contract , 573 to 577. 
— (See deer meats. Breach.) 
if bill payable on an event, mast state 
it has occurred, 573. 
on note payable on demand, best to 
insert a count stating demand, id. 
against acceptor supra protest should 
state that bill was presented st ma- 
turity to drawee, id. 
statement of presentment on wrong day, 
when bad, id. 

not necessary to state cause for pre- 
venting presentment of bill at ma* 
turity, id 

in action against acceptor presentment 
need not be stated, id. 
averment of presentment at a parti- 
cular place when necessary, 574. 
what sufficient averment of excuse for 
not presenting at a particular place, 
id. 

how to allege presentment at a particu- 
lar place, id. 

not necessaiy to aver acceptor bad 
notice of non-payment, id. 
in action against drawer or indorser 
what to be stated, 675. 
averment of presentment, id. 
if drawee cannot be found, id. 
or absconded, id. 

on foreign bill not necessary to aver 
non-payment of the other parts, id. 
averment as to place of presentment, 
675, 576. 

must be proved to charge the drawer 
or indorser when, 576. 
otherwise as to acceptor, id. 
general allegation of presentment cured 
after verdict, id. 

promissory notes made payable at a 
particular place in body of note must 
be presented there, id. 
averment of notice of dishonour, id. 

* averment of protest , id. 

averment of facts dispensing with ne- 
cessity of presentment or notice of 
dishonour, 577. 

in action against drawer, &c., state 
menl that defendant became liable 
on request, 677. 

in action against acceptor, statement 
that defendant became liable ac- 
cording to tenor of bill, id. 
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DECLARATIONS — continued. 

In assumpsit on bit Is — continued. 

Of the common counts in general. 

in action on a bill, &c., 578 to 583. 
will sometimes supply defect of count 
on the bill, &c., 578. 
plaintiff sometimes at liberty to go 
into evidence of consideration of the 
bill on these counts, id. 
but not unless particulars of demand 
state it, id. 

nor if defendant has been discharged 
on the bill by laches, id. 
bill or note must be produced on trial, 
id. 

when bill or note presumed to have 
been given in payment for goods, 
&c., 579. 

promissory note tnay be given in evi- 
dence under countjfor money lent, id. 
for money had and received, will lie 
against an agent promising to pay a 
bill which he got from his principal, 
id. 

but if party discharged by alteration 
and laches, or if declaration be on a 
note lost, uo evidence of considera- 
tion allowed, 578. 

except in last case the destruction is 
distinctly proved, id. 
these rules do not apply where no pri- 
vity of contract between tbe parties, 
579. 

in which case common counts of no 
avail, id. 

question if instrument itself any evi- 
dence in support of the common 
counts, except between original par- j 
ties to it, id. { 

new rules prescribing forms of decla- j 
ration apply both to assumpsit and 
debt, id. 

of the count for money lent t id. 

proper in an action by payee against 
maker or drawer, id. 
by indorsee against his immediate in- 
dorser, 580. 

form of instrument that has been holden 
to be evidence under this count, id. 

of the count for monkey paid , td. 
bill, no evidence of money paid, id. 
when otherwise, id. 
if drawee accept and pay a bill with 
no effects of drawer in his hands, 
and without protesting it, he may 
recover on this count for money paid 
to drawer’s use, id. 

of the count for money had and received , 
581. 

when plaintiff may recover under, id. 
plaintiff cannot recover under this count 
unless money has been really re- 
ceived to plaintiff’s use, id. 
but this count is good where n navy 
bill was deposited as security till a 
bill was accepted, had been received, 
id. 

in action on this count against person 
receiving money to take up a bill, 
what defence may be set up, 581. — 
(See Defences.) 


DECLARATION S — continued. 

In assumpsit on bills — continued. 

when an assignee of a debt may or not 
recover under this count, id. 
party paying bill under misrepresen- 
tation may recover back under this 
count, without shewing that bill was 
tendered back to defendant, 582. i 
of the account stated , id. 

may recover under this connt, though 
the bill be misstated, and only one 
item of account, id. 
cannot where bill altered as to place of 
payment, though acceptor state tint 
he was prepared to pay, &c., id. 
an acceptance is evidence under h, ii 
when not, id. 

promissory note also, against tbs 
maker, id. 

when an I. 0. 17., id. 
agreement to pay by instalments, &c. 

when evidence of, id. 
plaintiff declaring on bill, with count 
on an account stated, cannot on 
failure of first resort to a second, if 
he omitted in his particnlars to state 
that he intended to do so, id. 
jury finding general damages on coant 
on bill and on account stated, if tbe 
bill be void the court will award a 
venire de novo, 583. 
general observations upon the effect of a 
bill or note adduced in evidence in 
support of these counts, hot not de- 
clared oa, 582, 583. 

Other points. 

how to be drawn when bill has only j 
one party to it, 24. ! 

when word “ at” is inserted before 
drawee’s name instead of “ to,” 25, 

131. 

when bill in hands of acceptor, 236, 

237. 

when words are introduced so as to 
make it a bill or note, 131. 
when bill is payable on a contingency, 
it must be stamped and declared oa 
as an agreement, 142. 
when bill payable to a fictitious payee, 

158. 

consideration for which bill given need 
not be stated, 69. • 

may aver in the plural, though the bill 
was drawn by one person only ® 
the name of the firm, 163. j 

when bill is made payable at a partie- ' 
ulnr place by drawer, how to state I 
it, 164, 574. 1 

when place of payment of a note is in- 
serted at the bottom, it should not 
be stated, 154. 

if place stated in bill with intent to 
qualify contract, it must be *t*W, 
154, 674. 

when a person agrees to accept a noo- 
existing bill, and does not do it, tw 
declaration must be special, 285, , 

286. — (8ee Action.) 
how to frame it when acceptance » 
conditional, 302. 
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DECLARATIONS— continued. 

In Assumpsit on bills— continued. 

staling that A. and B. jointly or se- 
verally promised, &c. is good, 529. 
•fleet of a promise lo pay uRer decla- 
ration hied, &c., 5^3. 

•mall variance in indorser** name not 
mnteriul, 642. 

IQ action against indorser, how to de- 
clare, if wished not to discharge 
subsequent indorsers. 647. 
accommodation acceptor, in order to 
recover dumages for imprisonment 
and costs, must declare specially, 
648. 

precedents 0/ declarations on bills, notes , 
and checks , 551 to 556. 

DEEDS, why they bear internal evidence of a con- 
sideration, 9. 

language of deeds must bear sense attempted to 
be put on them, 171. 

• month mentioned in a deed means a lunar 
month. 373. 

composition deed, effect of holder's signing it, 
**21,422 — (See Cc mposition.) 
ao not discharge accommodation ncccpfor, 420. 
surety not entitled to inspection of deed giving 
time to principal debtor, 415. 

DEFAULT, JUDGMENT BY. — 'See Judgment.) 
proceedings upon, £87 to 691. 
no matter in defence admissible in evidence 
■fler judgment by default, 687, 588, 691. 

DEFENCES. — (See Consideration. Stamps. Al 
ter at ion. Loss , be. be. ) 

Vf the different kinds of defences , 593, 694. 
are founded either on n isstntement of cause of 
action, or on defect in right of action, 593. 
defences of firM description, what, 653, 594. 
of second description, what, id. 

pleaded , 594 to 619 —(See Pleat ) 

"ot cproied, C61 to 667.— (Sec Evidence.) 

definition of a bin of cxchonge, i. 

°L° promissory note, cash notes, &c., 616, 521. 
of a check, 521. 

DELAY, what excuses, in time of presentment, 357 
to 369. 

*0 time of giving notice.— (See Xbtice of Xon- 
payment ) 

D EL Credere COMMISSION. 

a< KMii goods liable to satisfy principal, if 

bill, etc. taken for same dishonoured, 34* 

transfer by, 0 f 0 bill or note without 
10 237— (See Transfer. /*- 

lri 497 6rrer ootitled to notioo of dishonour, 

°f a bill to the payee, when neceasnrv, and effect 
thereof, 172 u> 181. — (Sew Bills of Ex - 
change.) J 

0* aets of a foreign bill, 154. 

° 67 g tcCMar y to be stated in declaration, 172, 

** ^ f 0 I fP 8 *** 1 Porpooo. taker* of, with notice, 
tonat fulfil ii t 72. r 

w bon •officiant to avoid statute of limi- 

119 


DELIVERY — continued. 
tot ions, 616. 
the like of a bill, id. 

DEMAND. — (See Presentment for Acceptance. 

Presentment for Payment.) 
foreign bills intended to be payable on demand 
generally made payable at sight, I5L _ 

restraint ofsiuall notes, 5iC. payable on, 1*>®» * * 

declaration on bill-*, &c payable on, whether to 
aver demand, 573, 610. 
when bills, h;c. payable on, should be presented 
for payment, 369 lo 391. . 

00 days of grace allowed ou such bills, 377.— 
(See Days of Grace.) 

should be presented for poyment in reasonable 
time after receipt, id. 

what a reasonable lime a question of law and 
fact, 379. 

bills, &c payable on, need not be presented for 
payment on day issued, $80. 
presentment for payment of bill, &c. payable on 
next day sufficient, if made in usual hours of 
business, S9I. 

this rule prevails when bill given to banker in 
payment, .’82. . 

but rule allowing party to retain check, &c. 
payable on demand, till day after receipt, doe* 
not extend to 11 succession of holders, 8S7. 
statute of limitations when it runs upon not* 
payable on, 610. 

note payable on, dated twen’y years before com- 
mencement of suit, presumed to have been 
paid, 4 24. 

of acceptance, when necessary, 272. 
of payment not necessary lo be made of drawer 
in order to charge indorser, 368. 
of payment lo charge neetptor or maker, when 
necessary, 359 to 3C5. 

interest recoverable ou bill payable on, 679 — 
tSce Interest.) 

DEMAND, PARTICULARS OF, 558, 59ff, n. (7), 
598. — ^Ste Particulars of Demand ) 

DEMURRER, omission of averment of length of 
usance in declaration fatal on special de- 
murrer, 5b*4 

or. ission of allegation of protest in action on 
foreign hill, bad on special demurrer. 577. 
whut xii legation of protest bad, 516, 677 
on judgment for plaintiff* on count on bill, re- 
ference to master uiloyved, 588, 589. 
but nolle prosequi must be entered to other counts, 

689. 

after interlocutory judgment signed, plaintiff 
must wait till following day before ho can 
obtain rule to tefer, id. 

when misstatement in declaration substantially 
bad, advantage may be taken by geoeral de- 
murrer, 593. 

when only formally so by special one, id 
omission in declaration in debt or hill of state- 
ment of value received may be demurred to, 

690. 

DEPOSIT. — (See Collateral Security. Lien.) 
if navy bill left as deposit and security till 
another accepted, produce received inny be 
recovered uuder count for money bad ana r% 
ceived, 581. 

in lieu of bail, when may bo made, 545 
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DESTRUCTION of bill or note, 176, 268. — (See 
Lou.) 

DETAINER of insolvent prisoner, how far judge's 
order will operate os, 646, 547. 

DETINUE, 250, 251, &c.— (See Trover .) 

effect of plea of non detinet since new rules, 597. 
note (r), Richards r. Frank hum, Addenda. 

DEVASTAVIT.— (See Executor .) 

DDLIGENCE.—( 8 ee Search. Inquiry.) 

what sufficient inquiry after residence of drawer 
or indorser, 453, 454. 

DIRECTION to drawee of bill, 174. 

better to leave out statement of, in declaration, 
566 . — (gee Declaration.) 
bnt stated in forms given by rule T. T. 1 W. 4, 
553. 

mistake in direction of letter giving notice, no 
excuse for delay, 455, 474.— (See Notice of 
Non-payment.) 

when to consult directory as to address, 475. 


DIRECTOR of a company not liable for bill imaed 
without bis authority, 46. 

DISCHARGE— (See Release. Receipt.) 

^ of parties by alteration, 184— (See Alteration.) 

of acceptor, 309 to 315. 

from arrest, how application for, may be made, 
545 . — (See Arrest.) 

of prisoner, operation of 1 & 2 Viet. c. 110 , re- 
specting, 545, 546. 

mnrOUNT— (See Bankers. Interest. ) 

DI alteration in usury laws relating to discount of 
bill, 87, 88— (See Usury.) 

of bill by banker, who becomes bankrupt, vests 
bill in assignees, 211 . 

of bill which proves to be a forgery, person dis- 
counting may claim his money from him who 

wbTn^onet ^’idot’ a forged bill may be reco- 

f V b iO^baDker’afte/ notice of loo, banker 

° f liable to action of trover, when, 259._(See 

of^l* by banker for drawer, afterward. d»- 
k^ored and then drawer’, acconnt i. m hu 
fevoar .neb bill considered .. paid, 404. 

riahTof'idiaconnter, and liability ct party Unoa- 
Terriog, 244 to 247. 

DISCOVERY. — (See Bill of Discovery.) 
DI SHONOUR.-<S r tg* A* — 

JmZoot of bill, original liability generally 

°“revivea,178tol81. 

when not, 244 to 246. 

„«TimON OF PARTNERSHIP — (See 

dissolution v ar(ner i>ar(n<r , At> . ) 

«*n»F.SS FOR RENT, bill, of exchange and 

DlSTR S»ot«. cannot be taken 8 . 

,„ nr «na __(Sce Bankruptcy.) | 

under fiat againat acceptor, no dw 


DIVIDENDS— tontinutd. 

charge of drawer or indorsers, when, 421. 
under Bat against joint maker of note within six 
years bars statute of limitations as against 
other, 612. 

aliter when debt not proved on note, id. 
mode of recovering same, 736. 

DOCUMENTS, admission of, in evidence, costs of, 

635. 

DONATIO MORTIS CAU 8 A— (See Gift.) 
bond or bank note », 2, 523, 524. 
but semble , that bill, note, or check, cannot be, 

2, 3, in notes. 

an absolute gift to take effect immediately is 
not, 74, 76. 

DONOR AND DONEE, bill or note delivered as 
a gift cannot be enforced by dome against 
donor , 74, 75. 

but donee may sue other parties to bill or note, 

76. 

and donor liable to bond fide bolder for nine, id. 

DORMANT PARTNER. — (See Partners and 
Partnerships.) 

notice of retirement of, not necessary, 61. 
what a sufficient dissolution to prevent liability 
on bills accepted in partnership name, 60, 51. 

DRAWEE. — (See Acceptor . Acceptance. Pre- 
sentment for Acceptance.) 
of bill of exchange, who such, 1 , 24, 26. 
where two, both must accept, or bill be pro- 
tested, 58. 

want of address to, cured by acceptance, 151, 

164, 292 to 295. 

where bill directed to A. or B, acceptance by 
A. or B. sufficient, 164. 
where bill altered by drawee, invalidated, when, 

187, 188. — (See Bills of Exchange.) 
when cannot dispute validity of indorsemest if 
he accept, 214. 

when shonld accept or liable to aa action, 291. 
what precautions essential before acceptance, 

281, 282, 

refusing to accept makes drawer and indorser 
immediately liable, 241. 
if foreign bill lost, &c. whilst in hands of 
drawee, he most give a promissory note for 
the sum, 270. 

if be refuse, holder may immediately protest, 

id. — (See Protest.) 

and when due, though he have neither bill or 
note, if payment refused he may protest, id. 
no presentment to, necessary, if drawee cannot 
be found, &c., 279, 357. < 

justified in delivering bill to party applying on 
his describing private marks, &c. on bill, 279. 
having left the kingdom, and no agent, no pre- 
sentment need be made, 280, 357. 
when dead presentment shonld be made to per- 4 
soaal representative, 2 S 0 . 
when requires time to accept, and holder grants 
it, he should give notice, id. 
must have capacity to contract, or bolder may 
treat bill as dishonoured, 283. 
has twenty-four hours to accept bill in, 279, 284. 
ought not to give acceptance if be knows of 
drawer's failure, 286, 287. 
wbat amounts to an acceptance by, 287 to 339. 
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DRAWEE— continued. 

•M acceptances by, of inland bills, must now be 
in writing on bill, 298. 
otherwise at to foreign bills, 288, 295. 
what will not amount to an acceptance by, 299. 
when acceptance doubtful drawee may rebut 
presumption in favour of, 299. 
may make an acceptance payable on a contin- 
gency, 300. 

release by drawer before acceptance, no dis- 
charge of subsequent acceptance, 312. 
death, bankruptcy, or known insolvency of, does 
not excuse want of notice of dishonour, 330. 

— (See Notice of Non-acceptance.) 
of bill may make an acceptance supra protest on 
same bill, 343. — (See Acceptance supra Pro- 
test.) 

when acceptor supra protest may claim indem- 
nity from drawee, 352. 

when presentment for payment should be made 
to agent, 357. 

not bound by promise to pay bill if holder would 
forego duplicate protest, and he refuse, 390. 
when drawer not discharged by payment of bill i 
before due, 395. . 

P®jN|jg bifi by check, holder ought not to give up 


DRAWER of bill of exchange, who is, 1, 24, 25. 
suthority of agent ns, when may be implied. 81. 
release bv, to acceptor, docs not affect payee’s 
right of action, 6, 312. 
set off doe from, to acceptor, does not, 6. 
in action against, infancy of indorser no defence, 

want of consideration no defence as against third 
person, 80. 

except third person gave no value, which must 
be proved, id 

of bill or check given on verbal condition, which 
is broken, may refuse to pay same, 76. 
of bill payable at a particular place, presentment 
there necessary to charge him, 152, 153. 
his name must be inserted in some part of bill. 


must be written by himself or his authorized 
agent, id. 

whan an agent, proper mode of signing bill, id. 
whan a partner, and bill drawn in name of firm, 
how to sign, id. 

liable to any amount to which his name is affixed, 
even though instrument was drawn in blank’, 
and afterwards filled op without his knowledge! 
29, 164,198, 214. * 

of bill cannot alter place of pavment without ac- 
ceptor’s consent, 183— (See Bills of Ex- 
change.) 

when discharged by alteration in bill, 181 to 
192 . — (See Alteration ) 
liability of, complete after delivery of bill to 

K or indorsee, 192. 

en where acceptor, by law, of foreign 
country, prohibited from paying, 193. 
but rule otherwise if prohibition arise from law 
of this country, id. 

liable though be draw bill as agent, unless 
qualified, id . — (See Agent) 
liable immediately if any acts which be by draw- 
mg bill has warranted not fulfilled, 194. 
liable to indemnify acceptor if accepted for his 
accommodation, 194, 317. 
liability of, may be discharged by laches of 
holder, 194 — (See Laches.) 


DRAWER— continued. 
what laches of bolder i 
annuity granted in coin 
not vacated, but disk 
er, 194. 

when bill drawn abroa< 
discharged here if h< 
liable, though no word 
bill, 196. 

liable, though indorsed 
afterwards promise t 
liable on indorsement i 
before bill bore date 
if when bill refused pa 
it op, ha may indorsi 
of note may sometimes 
of inland bill someth 
another, if first tost, 
this rule extends to noti 
liable to immediate ac 
accept, 274. 
bankruptcy of drawer, I 
or acceptance of bill 
of bill dyiog does no 
drawee to accept, & 
of bill liable if accepto 
— (See Acceptor.) 
release by, to drawee 
not discharge sobseq 
release by drawer to 
rates, xd. 

of bill giving cognovil 
charge acceptor, SIS 
discharged by holder t 
409. 

what excuses omission 
327, 430.— (See N 
if one of several drawe 
fact of dishonour dis; 
may rebut presumption 
by proof of the contr 
ambiguity of expressic 
dishonour, when a q 
cide, 480. 

bankruptcy of, no exci 
dishonour, 330. 
liability of, on notice of 
may plead tender if n 
received notice of i 
writ issued, 841, 39! 
but this doctrine d 
otherwise if tender offer 
may impliedly waive d 
if bankrupt, holder c i 
give better security, 
any person may make i 
without consent, id. 
liable to indemnify acc 
when bill payable at 
meot for payment mi 
to charge drawer, 3t 
on dishonour of bill, 
need be made in ord< 
of bill or check giveo 
payment, if on presi 
dition has not been p 
name on check cancclh 
banker may still refa 
discharged if holder of 
ceptor, and give up 1 
or take a cognovit from 
effect of giving time for 
not discharged by time 
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DRAWER — continued. 

elation acceptor, 417, 419. 
acceptor of bill offering to compound with holder 
in presence of drawer, no excuse of laches in 
giving notice of dishonour, 449. 
dating bill generally as 44 Manchester, &c., M no- 
tice of dishonour so addressed suffices, 475. 
of foreign accepted bill protested for non-pay- 
ment, not obliged to pay without having bill 
given up to him, 463. 

if acceptor p.ty bill supra protest , ho may sue 
drawer, 503. 

drawer who his taken up bill may sue bankrupt 
acceptor, if he has not got his certificate, 
though previous holder proved same under 
fiat, 536. 

may maintain action against acceptor on bill al- 
ready accepted on refusal to pay, id. 
but not on refusal to nccept, id. 
action in such case must be on original consider- 
ation, id. 

sometimes on the special contract to accept, 537. 
when may sue acceptor who his been charged 
in execution by indorser, and discharged un- 
der act, id. 

in action against, on bill accepted payable by 
certain persons at a certain place, what aver- 
ment sufficient, 574. . 

of bill, having taken it up, confined to his action 
os tins! acceptor, 5S0. 

hand-writing of drawer to indorsement must be 
proved in action against acceptor, 638. v See 
Hand-writing.) , . r 

receipt on 1-ack of bill pn.nn face evidence of 
n.J-nent by acceptor, though produced by 
drawer, 647.— (See Evidence. Payment.) 
mav now be called to prove that he did not draw, 
Without a release, scmble. 670.-(See Release. 

bankrupt drawer a witness if released, though 

. £ ™odn,ion bill, be 

K inlsib,: either for plain, itf or defendant 
in an action against acceptor, 670 to 672— 

»u of* recoverable^ against, 677 to 639 —(See 
Damages. Sum recoverable.) 

(See Consideration.) 

_,or INDIA COMPANY, 

' r y da be b C W^to’ni in. not good, 132. 
bond.’ &c. transfer of, 197—(See Transfer. 

jfc SS/hworf. 

}.) 

parties to a bill or 


"LESIASTTCS — (See Clergy.) 
how f« r prohibited from bemg J* 

note, l 4 * 65 * 


EFFECTS. — (See Nbtice of Non-payment) 

when want of, excuse! neglect to present for ac- 
ceptance, 273. 

neglect to give notice of non-acceptance, 
327 to 330. 

neglect to protest for non-acceptance, 383 

neglect duly to present for payment, 358. 

neglect to give notice of non-payment, 
435 to 449. 

neglect to make protest for non-payment, 
455, 460. 

holders having given time to acceptor, &c. 

.417. 

Other points. 

want of, in drawee’s hands, excuses omission of 
protest, 435, 329. 

total want of, in drawee’s hands, excuses omis- 
sion of notice of non-acceptancc to drawer, 827 
but if any effects, laches not excused, 328, 828. 
indorser entitled to notice, 327. 
what nre equivalent to effects, ?29, 330. 
where payee has, and drawee has not, and bill 
drawn for accommodation of payee, drawee is 
entitled to notice, 828. 
want of, nt time bill becomes due, does not ex- 
cuse omission of notice if drawee had any 
effects at any time before bill due, 828, 329, 
435. 

and ibis although effects withdrawn by drawer, 
829, 329, 435. 

this rule extends when drawer owes drawee a 
larger sum, and drawee retains for his own 
debt, 329. 

in hands of drawee not always essentially neces- 
sary, id. 

instances and examples, 82S, 329. 
bond fide reasonable expectation of having effects 
in drawee’s hands to pay a bill, eniilles draw- 
er to notices 329. 

want of, in drawee’s hands, does not excuse 
omission of notice to indorser. 338. 
as fir ns regards drawer’s liability, is an excuse 
for not making presentment for payment, S5S. 
— I Sen Presentment for Poyment.) 
holder of a bill giving time to an acceptor who 
has no effects of drawer in his hands, dis- 
charges the oth*»r parties, 411. 
want of effects of drawer in acceptor’s hands, at 
time holder compounds with acceptor, pre- 
vents such composition from discharging the 
drawer, 421. 

wnni of effects in drawee’s hands excuses omis- 
sion of notice of non-payment, 435, 390. 
or of presentment for payment, 890. 
if acceptor has no effects of drawer in his hands, 
he may suffer bill to he protested for non-pay' 
ment , and then pay for honour of drawer, 508. 
if acceptor has no effects, ho cannot be sued by * 
pnrly paving n bill supra protest, vi. 
if drawee accept nnd pay a bill withoot having 
effects of drawer in his hinds, and without 
protesting it, he may recover under count for 
money had nnd received, 680. 
proof of wnnt of effects, what it will excuse, 499 
to 507, 659, 660. 

acceptance is primA facie admission of, in draw- 
ee’s hands, 647. 

ELECTION, 

wager on event of* bad, 84. 

bill for bribery at election illegal* 98. 
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EMBEZZLEMENT or BILLS and NOTES, 
by clerkt tod servants, 804. 
by agent* , 804, 805. 
eoactments relating to, id. 
decisions, 806. 
indictment, id. 
receivers, 807. 
evidence, id. 
restitution, 800. 

ENGAGEMENT.— (See Agreement.) 

collateral engagement to pay money, action of 
debt does not lie on, 690. 

ENQUIRY— (See Search.) 

EQUALITY OF INTEREST, 

renders witness competent, 670 — (See Witness ) 
P. 8 e Thomas, 4 Jurist, 724, Addenda. 

EQUITY, COURT OF. — (See Court of Equity.) 

EQUITABLE INTEREST, 

vested in assignee of chose in action , 7. 
bow far vested by draft of creditor on debtor, 144. | 
how fur it creates a lien on effects of drawer in 1 
bands of acceptor, 238. ' 

EQUITABLE LIEN, 

when indorsee may have, on effects of drawer in i 
hands of acceptor, 238. ' 

ERASURES. — (See Alteration ) 

consequences of holder's making, before deliver- j 
ing up bill, &c. 192. 

ERROR, bail in, now required in actions of debt. 
689. : 

not liable for interest on note, 549, note (9). 

ESTOPPEL, 

if bill purport to be drawn by firm, acceptor 
estopped from disputing fact. 562. } 

protest for non-acceptance, when an estoppel, | 
801, note (</), 309. — (See Protest.) 1 

ETYMOLOGY of bill of exchange, 1. 

EVENT. — (See Condition. Contingency.) 

bill payable on, bad, unless event morally cer- , 
tain, 132. 

suspension of right of action does not vitiate, 20, 
23. 

declaration must aver happening of event, 573. | 

EVIDENCE. — (See Hit nett. Admission Hand- 
writing.) 

I. H’hot ei idence plaintiff must adduce in gen- 
eral, 623, 624. 

governed by ihe pleadings, 623. 
unnecessary averments need not be proved, 
id. 

only necessary to provo facts put in issue, 
624. 

what not expressly denied, admitted by • 
pleadings, id. 

when infancy alone pleaded, plaintiff need 
not adduce any proof, id. 

Fiust, Proof of the bill of exchange , note , 
$c. 624 to 626. 

bill must be proved in terms or in substance 
as described, 624. 


EVIDENCE — continued. 

variance will be fatal, id. 
if mistake in date or particulars, it must be 
explained, id. 

if date altered, plaintiff must shew at what 
time alteration was made, id. 
jury cannot decide as to, on bare inspection 
of instrument, id. 

if plaintiff sue on note, purporting to ba 
payable 10 another, he should give evi- 
dence that he was the person intended, 

id. 

in action against drawer or indorser, though 
acceptance stated, it need not be proved, 

625. 

nor need an unnecessary averment of pre- 
sentment, id. 

if bill payable in foreign money, rate of 
exchange and value of money should be 
proved, id. 

if payable at usances, the length of them 
must be proved, id. 

facts alleged in plea not denied in replica- 
tion, when jury to treat same as admit- 
ted, id. 

Mode of proving the bill and allegations re- 
specting it, 625 , 626. 
the bill must be produced, 625. 
both sets of foreign bills should be produced, 
625, 154, 155. 

loss of bill not in general sufficient excuse 
for non-production, 625. 
after proof of destruction , or that it is with- 
held by defendant, parol evidence of con- 
tents, or a copy, admissible, 625 — (See 
Loss. ) 

but plnintift must shew original bill was 

genuine, 625. 

plaintiff may recover though bill not in his 
possession, when, id. 

when defendant has bill, notice to produce 
must be served, 626. — (See Notice.) 
this does not extend to trover for bill, or in- 
dictment for stealing a note, 626. (See 

Troier. Indictment.) 
when parol evidence udmissible, 626. 
service of notice to produce must be proved, 
id. 

when in hands of bankers' agents, id. 
payment of money into court admits va- 
lidity of bill, and' that it was properly 
stamped, id. J 

to prove this, rule must be produced, and 
proof by attorney that he took it out in- 
admissible, id. 

most be taken to have been drawn at time 
of date, in absence of evidence to the 
contrary, id. 

Secondly, Proof that the defendant was 
party to the bill, 626 to 637. 
in action against acceptor, acceptance moat 
be proved, 626. 

if made by agent, his authority must be 
proved, id. 

what evidence of general authority, 31. 
iu general agent himself should be snb- 
pcenacd, 627. 

under what circumstances affidavit of per- 
son calling himself agent admissible aa 
evidence, id. 

when agency proved, all that agent doee •• 
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E VI DEN CE — continued. 

Proof that defendant wan party to bill— continued, 
inch in making contract admissible, id. 

bat not admissible as agent’s account of 
what passes, id. 

declaration of agent ooly admissible when 
it accompanies transaction in which he 
was employed, id. 

if averred that defendant’s own band-writ- 
ing was subscribed, proof of signature by 
agent suffices, 627. 

if several acceptors or makers, hand -writing 
of all must be proved, 627. 

one of them good witness to prove hand- 
writing of all, id. 

if partnership proved, proof of hand-writing 
of one partner or agent suffices, id. 

and if partnership proved, proof of admis- 
sion of one partner of band-writing of one 
of the others to the acceptance suffices, 


id. 

not necessary to prove that defendant had 
Christian names stated in declaration, id. 
acceptance by drawee of bill drawn by 
agent of firm upon him, evidence against 
other partners of bill being regularly is- 
sued, id. ... 

and in such case the agent’s authority need 
not be proved, id. 

Admission of partnership with co-defendants, 
proof against such person of joint promise 
to pay by all, id. 

admissions of one partner evidence against 
another, when, 628. — (See Admission.) 
answer of one partner to bill filed apiaat 
him evidence against others, when, 628. 
admiaaion by one .officiant to -take icon out 

of statute of limitations, 608, 628. 

in joint action joint liability must be proved, 
628 

smble, plaintiff’, counsel m.y.uggert to 
witneea the name* of firm, 644. 
outlawry of two defendant, oat of three will 
not dispense with proof of joint liability. 


628 

• r of two joint makers of a note suffer 
* f judgment by" default that will not dia- 
ienae with proof of bia signature on tnal 
crainst the other, id . . 

tliTof .acceptance must be proved in an 
action on bill payable at sight, id. 
bn? ifrignature proved, and ft. date appear 
over it. that i. sufficient proof of the time, 

evidence 2 of cancellation by mistake, 628 

ODS'^efpant" money into court, 
pZf how defendant became party, 

■ Jf. 2 ble°mode of drawing bill, may be 

by ^arol evidence, 629 

bpn accepmnce by parol, it must be proved 
wl w Inon who heard him accept, ui. 
a„S y i&r given by acMt or third per- 
»n, he must b# subpemaed, ul. 

by 

or bv hi. authority, id. 


EVIDENCE — continued. 

Proof that defendant was party to bill— contused, 
if acceptance in writing, h most be pro- 
duced, and signature proved, id. 
proof of hand-writing, 629 to 634. 
proved by party who saw him write it, 629. 
or bjr any other who can speak to band- 
writing, id. 

unless there be a subscribing witness, 629, 
638, 634. 

evidence from frequent correspondence^, 
witness swearingto belief of band-writing, id. 
sufficient if be sawdefendant write once, 639, 
where signature by mark, 630, 633. 
who the most usual witness, 630. 
evidence by having seen franks, 631. 
witness must not take extrinsic circum- 
stances into consideration, in swearing 
to hand-writing, 631. 
evidence of comparison of hands, 631 to 634. 

Griffits v. Ivory ,3 P. & D. 129, Addenda, 
inspector of franks at post-olfice, id. 
in some cases comparison of hands admis- 
sible, 632, 633. 

subscribing witness must be called, 629, 
633, 634. 

should be subpoenaed, 629, 633. Richards 
t>. Frankum, 9 C. & P. 221, Addenda, 
if doubtful he saw defendant write, another 
person should be subpoenaed, 633, 634. 
in case of several subscribing witnesses, 633. 
if subscribing witness dead how to proved, 
633, 634. 

where subscribing witness has become in- 
sane, 634. 

blindness no excuse for not calling, Crook v. 

Frith, 9 C. & P. 197, Addenda. 
formerly otherwise, 634. 
if subscribing witness be abroad, bow to 
proceed, id. 

some evidence of identity must be gir», 634. 
when other evidence let in to prove hand- 
writing, id. 

when copy of bill or note admissible, pliin- 
tiff may recover without calling subscrib- 
ing witness, id. 

costs of proving hand-writing not allowed 
without previous summons to admit it, 
636. 

form of notice to admit, 635, n. 
hand-writing sometimes proved as against 
the party himself by his admission, 636. 
— (See Hand-writing. Admission.) 
defendant's admission conclusive evidence, 
though hand* writing be a forgery, id. 
admission made pending a treaty admissible, 
id. 

what such admission of defendant’s indorse- 
ment, id. 

defendant giving notice to produce a bill ac- 
cepted by defendant, evidence of defend- 
.ant’s acceptance, id. 
admission of acceptance under a judge’s or- 
der, when sufficient, id. 
when third party's admission is evidence 
against defendant, id. 
admission by prior bolder when not evidence 
in equity, 663, note (y). 
when such admissions are evidence, o6o> 
note (g). 

promise to pay, or part-payment, dispenses 
with evidence of signature, 687. 
payment of money into court, id. 


H1DENCE.H 
ftsjktdi 
' offer i! 

TatlDLY, 
til 
sows 
the bet 
pnx 
ibem 
if indc 
bep 
when 
the 
if not 
fm 

flLfi 

bat if 

KS8 

if bill 

us 

firm 
a ict 

ham 
■ to), 
when 
W o< 
cept 
id. 

klip 


meij 



tad if 
dll 
tadtf 
tad i 
dor 
63s 
the* 
bill 
am 

toe 
the i 
sis 
S3! 
Sun, 
no 
Nf 
of 
So 

ti* 

if dr 
lb 
k: 
d< 

to 

iffi, 

P« 

a 

tad 


P 

. a 

tod< 

h 




Digitized by Tooele 



INDEX. 


867 


EVIDENCE. — continued . 

Proof that defendant woe party to bill— continued. ] 
offer to compromise, when evidence, i<L ; 


Thirdly, Proof <f plaints interest , 637 to 
652. 

it mast be distinctly proved, 687. 
tbe bearer of bill payable, when need only 
produce it, id. 

when mast prove value, &c. id. 
if indorsement unnecessarily stated, it must 
be proved, id. 

wbeo evidence necessary of party's being 
the intended payee, id. 
if not payable to A. B. generally, it is primA \ 
facie evidence of a promise to A. B. tbe i 
father, not A B. tbe son, id. i 

but if A. B. the too bring tbe action, pos- 
session will entitle him to recover, id. 
if bill payable to a firm, and plaintiffs sue 
as such firm, they most prove they are tbe 
firm, id. 

in action against acceptor or indorser, 
hand-writing of drawer or maker admit- 
ted, 638. 
when not, id. 

not necessary except in action against ac- ' 
ceptor to prove acceptance, though staled, j 

I 

bill payable at a particular place, present- I 
ment there must be proved in action i 

against drawer or indorser, id. j 

indorsee must prove indorsement by tbe pro- i 
per person, id. \ 

and if subscribing witness to it, be must be 
called, id. I 

and this in action against acceptor, 638, 639. 
»nd the rule not altered by proof that in- 
dorsement was made before acceptance, 


these rules will extend to acceptance of a 
bill drawn and indorsed by procuration, id. 
m an action against drawer, payee’s indorse- 
ment must always be proved, id. 
the witness proving the indorsement must 
also prove identity of person makin* it, 
639,640,641. 

cannot be proved by comparison with other 
notes, 641. 

proof that indorsement was made by person 
of same name as person intended will suf- 
fice, id. 


in geoeral lies on defendant to disprove iden- 

tn v, id. 


if drawee make bilL payable at a banker’s, 
they must in an action for money paid to 
his use, prove first indorser’s hand-writing, 
defendant’s acceptance, and their oav- 
ment, id. 

if first indorsement is in full, plaintiff must 
prove the indorsement to be by the person 
mentioned in the full indorsement, 642. 
•nd if all indorsements stated, all must be 
. proved, id. 

if first indorsement in blank, unnecessary to 
prove any of the other indorsements, 
though in full, id. 

10 km?! 10 * 1 ** struck out, even after 
bill has been read in evidence, id. 
all variance in ind oner’s name not mate- 
. rial, uL 

hill payable to order of several, not part- 


E VIDENCE. — continued. 

Proof of plaint ff 9 s interest — continued 

uers, hand-writing of each must be proved, 
id. 

and acceptance after indorsement of one, no 
admission of regularity of indorsement, id. 
but if acceptor promise to pay at time it is 
otherwise, id. 

when proof of partnership of several indors- 
ers necessary, id. 

when proof of bill drawn before dissolution 
of partnership necessary, 643. 
where bill drawn, oot for partnership pur- 
poses, is indorsed after it was due, not 
necessary for plaintiff to show that it was 
indorsed before it was due, id. 
when bill payable to fictitious persoo, what 
will dispense with proof of bis hand-writ- 
ing, id. 

if several join in suing on bill, when evidence 
of partnership necessary, id. 
when partnership is to be proved, counsel 
may suggest names of the firm to witness, 
644. 

admission by indorser of his indorsement 
not evidence against maker, 645. 
indorser himself may be called to prove his 
own hand-wiiting, id. 
though negatived before by another witness, 
id. 

doubted whether if plaintiff (ails in proving 
indorsement by one witness, be can call 
another, id. 

if indorsement by a supposed agent, bis au- 
thority must be proved, 639, 640, 197 to 
200 . 

what sufficient evidence of agent's authority, 
id. 

after promise to pay, or offer to renew, n o 
evidence of indorsement is necessary, 646, 
646. 

what objection made by drawer, who saw 
bill after indorsement, will not dispense 
with evidence of it, 646. 
payment of money into court admits indorse- 
ment, id. 

in action against indorser, hand-writing oT 
drawer or prior indorser need not be 
proved, 646. 

executors may recover on note, although no 
proof of testator having had possession of 
note in his life-time, id. 
in action by executor against acceptor, on 
promise laid to testator, plaintiff must 
prove acceptance in testator's life-time, id. 
to establish a set-off on a bill against assign- 
ees of a bankrupt, what evidence, 647. 

— (See Bankruptcy.) 
but if tbe act of bankruptcy were secret, evi- 
dence of possession two calendar months 
before is sufficient, 647. — (See Bank - 
ruptcy.) 

when drawer of bill payable to order of third 
person, and returned to and paid by him, 
sues, what evidence necessary, id. 
tbe same where prior indorser paid a subse- 
quent one, and sues acceptor, id. 
whet evidence necessary in action by ac- 
commodation acceptor against drawer for 
money paid, or for not indemnifying, id. 
production of bill bv acceptor is not primA 
facie evidence of his having paid it, or 
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EVIDENCE — continued . 

Proof of plaintiff ’* interest — continued, 
that it was once in circulation, td. 
same with indorsement, if receipt on back, 
unless accompanied by evidence of the 
hand-writing, id. 

general receipt on bock of bill primh facie 
evidence of payment by acceptor, 648. 
but to be available by him, proof of circula- 
tion after acceptance must be given, id. 
and will not of itself be evidence of pay- 
ment by drawer, though produced by him, 
id. 

When consideration to be proved , 648 to 652. 
is in general to be presumed, 648. 
if it appear to be made or indorsed under 
duress or by fraud, plaintiff must prove 
consideration, id. 

in action against acceptor, he must shew 
want of consideration between himself and 
drawer, id. 

what requisite to be proved for this purpose, 

648, 649. 

when onus of proof lies on the defendant, 

649, 650. 

before plaintiff can be called on to prove, 
defendant must first make out case of 
fraud, &c. 649, 651. 

when proof that bill was indorsed after due 
sufficient, 650. 

formerly notice to prove consideration ne- j 
cessary, 651. 

must now be pleaded specially, id. \ 

if plaintiff in first instance attempts to prove i 
consideration, he cannot do it in reply, id. | 
notice served on defendant, requiring him to j 
produce a check in his banker's hands, | 
sufficient, id. [ 

in case of a hank note, strong evidence of | 
fraud, or want of consideration, will alone . 
affect plaintiff’s right, id 
claim of holder for value cannot be defeated j 
without proof of mala fid es, 652. 

Fourthly. Evidence of the breach of con - 
trad , and other circumstances, 652 to 661. 
not necessary to prove a presentment for 
payment, in an action against acceptor 
• of a bill, payable generally, or maker of a * 
note, 652. 

and this though unnecessarily stated, id. 
if accepted pnyuble at a banker’s, and not 
elsewhere , it is necessary to prove pre- j 
sentment there, id. 

but not unless the express words are intro- ( 
duced, id. 

but proof of presentment at place named . 

always suffices, id. ■ 

if bill be drawn in body of it payable at a 
particular place, proof of presentment j 
there is essential in action against drawer, > 
864, 653. | 

terms of a conditional acceptance must be j 
proved to have been complied with, 652. i 
in action against drawer or indorser, default 
of party primarily liable must be proved, 
id. 

in each action, presentment to drawee for 
payment mast be proved, id. | 

not necessary to prove presentment was made , 
bv person named in declaration, 653. j 

evidence of presentment to or demand on • 


EVIDENCE — continued. 

Evidence of the breach of contract— continued, 
drawer unnecessary in action against in- 
doner, id, 

when action for non-acceptance, doe pre- 
sentment must be proved, 654. 
when bill payablo at a banker’s, proof of 
presentment there suffices, id. 
presentment at banker’s by notary in the 
evening, when sufficient, id. 
when payable at sight presentment for ac- 
ceptance to be proved, id. 
in other coses presentment for payment snf- 
ficient, id. 

what time presentment to be made, id. 
evidence of refusal to accept or pay, 654, 


655. 

entry of clerk of notary of presentment proves 
itself after his decease, 655. 
against drawer or indorser of foreign bill, 
protest most be Rverred and proved, ii 
protest of inland bill not necessary, id. 
protest made abroad under seal of notary 
proves itself, id. 

protest made in England must be proved by 
notary who made it and subscribing wit- 
ness, if any, id. 

admission of liability supersede* necessity 
of evidence of protest, id. 
in action against drawer and indorser prow 
of due notice of dishonour must be given, 


666 

such proof cannot be left to inference, bat it 
must be by positive evidence, «• 
if notice given by letter, notice to p 
same must be given, »<f — (8«e 1M •) 
secondary evidence may be S ,v “ 

. tents of written notice without noti«» 
produce it, 656, 657. 


what evidence in default of £ 
letter, that due notice of ; 

received, id .-( See MU" «f 
ceptance. Non-payment.) 0 f 

what presumptive evidence of doe 

dishonour, id. . gutter, tU 

bv letter acknowledging receqrt 

when evidence of net.ee **»"£,* , 
be given, it will su ^ ce j s pat into 
letter, containing such notice wf 
post-office or left at defendants m 

post-murk evidence of time ""‘^^.(Sce 
and where put into the office, « 

Post.) , was sent by 

proof that notice or other papec^^ y, 
post always considered s 
(See Letter.) 

what is proof of send mg J P°* * gjs, 658- 
instance and example eac ^ neglect to 
plaiotiff rouy prove facts tt >e* 
present, to give notice, or w p 

reign bill, 659. suffiei« l 

want of effects in handsof drawees 

excuse, 660. . . M proof « 

what evidence dispensed wit , 

promise After notice, *»• if0l proof 
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EVIDENCE— continued. 

Evidence qf Me breach of contract — continued, 
of holder** laebee, id. 
the evidence most be left to a jury to say 
whether at time of promise or application 
defendant had notice of dishonour, id. 
in an action by drawer against acceptor of 
a bill payable to a third person, and token 
op by drawer , what evidence necessary, 
647. 

not necessary to prove acceptor had effects 
io his hands, id 

acceptance prim J facie evidence of effects, 
id. 

when acceptor of accommodation bill sues 
the drawer specially, what ho must prove, 
id. 

when he mast prove special damage, t d. 
no occasion to prove actual payment of 
costs, id. 

he most also prove no consideration, id. 
receipt on back of hill evidence of payment 
by acceptor, when, 647. 648. 
what evidenco of loss of bill, he. necessary, 
260. 

in trover for bill improperly obtained, no 
proof of demand and refusal necessary, 2 
P. & C. 261. 

what evidence in case of alteration of bill or 
note necessary, 189 to 192. 

II. Evidence for the defendant, 661 to 668. 

depends on circumstances of each particular i 
case, 661. , 

when he cannot contradict bill, 69. j 

oo the ground of forgery, 661. f 

defect of stamp, how objection raised, id. j 
bill purports to be made abroad, when in 
fact made in England, proof that drawer 
was in England at time of date not suffi- 
cient, id. 

objection on ground of insufficient stamp 
cannot be taken after it has been read in ! 
evidence, id. 

otherwise as to post-dated check, id. 
more positive evidence required, id. 1 

what proof to establish illegality or badness 
of consideration, 662. 

want of consideration alone between original * 
sureties sufficient evidence, 661. 
otherwise as to third parties, id. 
illegality of consideration when a defence, » 
662. Rowlands r. Evans, 4 Jurist, 460; i 
Bingham v. Stanley, 9 C. & P. 37 1, Add. j . 
failure of consideration, when sufficient, 662. 
statement of prior bolder when evidence for 1 
defendant. 663. 

in action, indorsee against maker of a note, 
letters from payee to maker were held j 
admissible to establish usury without \ 
calling payee himself, id. ] 

but now held otherwise, party, if alive, must 
be subpoenaed, id. | 

litters, or at least those written after party > 
ceased to be bolder, not admiaaiblo to im- 
peach indorsee’s title, id. 
when admieeione of other parties not evU i 
dence, 664. 

tjuleaa plaintiff suing for him, 666. 
declaration of drawer evidence to prove 
fraud, if plaintiff privy to it, id. 
evidence of breach of warranty affords com- 

120 


EVIDENCE— continued. 

II. Evidence for the defendant— cootinued. 
plete defence, 662. 

when consideration only partially failed, and 
exact amount unliquidated, no evidence 
in reduction of damages admissible, id. 
defendant in such case driven to cross 
action, id. 

note given in payment of a picture, evi- 
dence of the inadequacy of consideration 
not admissible, id. 

but it may be evidence indicatory of fraud, 
to defeat contract altogether, id. 
sometimes defendant should be prepared 
with proof to negative plaintiff’s primA 
facie eudence of notice, presentment, 
&c. 665. 

when part payment is received, and bolder 
take another hill for residue, drawn and 
accepted by other parties, and holder sue 
on original hill, it suffices to prove pre- 
sentment and dishonour of the substituted 
bill, id. 

in such case defendant must prove damage 
by wnnt of notico of dishonour of substi- 
tuted hill, 666. 

notice to produce necessary to let in m* 
condary evidence, id. Holt v. Mien, 9 
C. & P. 191, Addenda. 
proof of time given to acceptor, 666. 
consent to plaintiff’s giving time, id. 
payment by nnother party to bill, id. 
substituted bill or note, iJ. 
bill given for same debt, 667. 
of the right to begin, id. Tontifex v. Jolly, 

9 C. & P. 202 ; Harnett v. Johnson, id. 
206, Addenda, 
of the right to reply, 668. 

III. Competency of witnesses , 668 to 678. — (See 
W itness. ) Poge v. Thomas, 4 Jurist, 724, 
Addenda . 

IV. Other points. 

what pi imh facie evidence of marriage, 22, 

note (n). 

parol evidence when inadmissible to con- 
tradict bill, 69, 142, 143. 
forged letters inadmissible to prove wont of 
authority to indorse, 81, note (k). 
of a particular custom admissible, where 
law silent, 56. 

when evidence of custom as to partners ad- 
missible, id. 

usual employ ev idence of general authority 
29, 30. J 

whnt evidence admissible to shew total 
failure of consideration in bill or note, 71. 
parol, of a w ish to indulge maker of a bill 
or note by payee, is not admissible, 142. 
143, 694. 

same whero there woa a parol agreement. 
142, 694. 

date of bill or note prrimh facie evidence 
of its being made on sneb day, 148, 292. 
except in bankruptcy, 697. 
where parol, admiesiblo to rectify mis-spel- 
ling of name in bill, 156, 167. 
where sum stated in body of bill differs 
from that in enperscription, that in body 
primA facie evidence of sum to be paid. 
160. ^ 
•oppression of evidence no legal considered 


Digitized by Tooele 



870 


INDEX. 


EVIDENCE — continued. 

IV. Other point*— continued, 
tkra for a contract, 88. 
parol, of contents of bill, when receivable, 
268, 269. 

acceptance of bill written under date, evi- 
dence of time of acceptance, 292, 148. 
parol, admissible when conditional accept- 
ance ambiguous, 803 

parol evidence of protest for honour, when 
admissible, 332. 

what will dispense with proof of allegations 
in declaration, 603. 

of impossibility to present bill for payment, 
may be given under usuaj averment that 
bill was presented in due time, 368. 
as to proof of payment, 399, 400. 
writing receipt in full on back of bill paid 
by a draft, not evidence of agreement to 
run all risks, id. 

production of check drawn by defendant 
payable to plaintiff, and indorsed by him, 
evidence of payment, 400. 
otherwise if party’s name is merely inserted, 
id. 

proof of delivery of check, bow far a set-off 
to debt due, id. 

if an assent or promise to pay bill after time 
given, reverses rule, 412. 
check payable to A. who recovered pay- 
ment of it, not evidence that maker gave 
it him, 400. 

in action on bill protested for non-payment, 
brought by indorser who had paid same 
to indorsee, what evidence of such pay- 
ment necessary, 423, 

indorsements of partial payments made by 
holder himself, not now evidence to take 
case out of statute of limitations, 424, 
609. 

receipt for payment on back of bill primA 
facie evidence of payment by acceptor, 
423. — (See Receipt.) 

when merely an admission and not conclu- 
sive evidence, 423. 

what not primA facie evidence to prove pay- 
ment by acceptor, 423, 424. 
receipt on unstamped promissory note of 
interest paid, bow far evidence of prin- 
cipal due, 424. 

what not primh facie case for plaintiff to 
prove in action of trover for bank note, 
430, 624. 

what evidence of property in trover for bank 
notes, id. 

defendant need not shew his title to it till 
plaintiff has proved possession mala fide, 
624, 637. 

protest and a second accepted bill sufficient 
evidence against drawer, though not 
against acceptor, 463. 
notary who presents bill for payment at 
banker’s alter five o’clock, is not com- 
petent witness to prove non-payment, 654. 
positive evidence that notice of non-pay- 
ment was given in due time always re- 
quired, 480. 

when an unstamped check cannot be read 
in evidence, 511. 

where fraud in getting possession of bank 
note, what evidence of it sufficient to be 
left to jury, 524. 


EVIDENCE — continued. 


IV. Other point* — continued. 

instrument made in the form of a note, but 
not legally amounting to such, when evi- 
dence of a debt, 526. 
as to the stamp thereon, id. 
question whether evidence of acceptance 
' after dne admissible under allegation 
that it was accepted before due, 570. 
if plaintiff declare that acceptor became 
liable to pay, and promise to pay accord- 
ing, &c. and acceptor plead the statute 
of limitations, evidence of a promise to 
pay long after is admissible, 670, 571. 
when acceptance alleged in action against 
drawer, what will dispense with evidence 
of such acceptance, 571. 
of prior indorsement, not required in t® 
action against an indorser, though stated 
in the declaration, 572. 
in action by indorsee against acceptor, ap- 
plication for time, waiver of proof of aH 
indorsements except first, id. 
evidence of indorsement must be given, n 
declaration on bill payable to bearer con- 
tain such statement, td. 
averment of indorsement made before bju 
due, supported by evidence of one made 
after due, and vice versa, id. 
same rule does not prevail m regard to an 
acceptance, 570. — (Seo Variance ) 
in action for money lent, evidence mayb® 
given of the debt by a note of hand, 578. 
when party may go into evidence of con- 
sideration in action on bill, 578. 
question whether bill or. note evidence under 
common counts, 579. ., 

in executing writ of inqairy, what evidence 
necessary in action on bill, &c. 591-^ 
unstamped promissory note not evident 
to take dase out of operation of statute of 


limitations, 613. , m 

best evidence most always be produces, 

In bankruptcy.— {See Bankruptcy.) 

^admissions by prior bolder, when not 
dence in equity, 668, note(y)- ( 
Admission.) 

when otherwise, 665. ,m 

On indictment for forgery, 794 to 
Forgery.) 

larceny, 804. — (See Larceny.) , ^\ 

embezzlement, 807.-^Sw^«^~ 
falie pretence., 809—(See FaUe PrAn 

CM.) 


IHANGE.— (See Re-exchange) 

defined, and points relating te, 68410 w - ^ 

when bill or note payable according t 

exchange, what liability incurred, ^ 

drawer of foreign bill only iwbl 

course of, 342, 399. •hatobli' 

when course of, altered by war, & 
gation to pay imposed, td. j 

if foreign bill payable m foreign dBe 

should be proved, 626 .-<See » % 

of bills for others, m general no ngh 

port a fiat, 698. 74. 
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EXCHEQUER. — (8e« Practice. ) 

practice of, now to refer bill, &e. to matter, 689. 
bill, wbeo trantferuble, 197. 
bills, perrons circulating, not subject to bankropt 
laws, 693. 

bills can be pledged without affecting bolder, 199. 

EXCISE LAWS, contract in repugnance of, illegal, 

extra days of grace not now allowed by excise, 
876. 

formerly giving such time by excise to drawee 
did not discharge drawer, id. 

EXCISE OFFICER, when release given by, for 
penalties incurred, sufficient consideration for 
note, 86. 

EXCUSE — (See Lac he*.) 

what excuses neglect to present for acceptance, 
273. — (See Presentment for Acceptance.) 
neglect to give notice of non acceptance, 327 to 
330. — (See Notice of Non-acceptance.) 
neglect or delay to present for payment, 359.— 
(See Presentment for Payment.) 
neglect to give notice of non-payment, 433 to 
451. — (See JSTotice of Non-payment.) 
wbat excuses delay in giving immediate notice, 
492. 

what evidence requisite to excuse notice of dis- 
honour, &c. 659, 660. — (See Evidence.) 

EXECUTION, enactment of I & 2 Viet. c. 110, 
respecting, 591. 

bills, &c. may now be taken in, 8, 623. 
so of bankers* notes and bank notes, 523, 524, 
591. 

hot not as a distress for rent, 3. 
effect of giving time, & c. to acceptor after execu- 
tion, 411. 

taking party in, bv bolder of bill, does not dis- 
charge others, 247, 639. 
same rule prevails on joint and several bond, 539. 
suing acceptor to, nnd taking part-payment and 
security for reat, indorser discharged, 41 1, 414. 
so though parly accept a nominal sum, id. 
rule the same when acceptor in custody on ca. 
$a. and let out, 411. 

may be taken out, on joint and several note, 
against one of the parties, and part levied with- 
out discharging other, 419. 
subsequent indorser let out of, on letter of 
licence, does net prevent holder suing prior 
indorser, 539, 419 . 

party to bill charged in, but discharged ns on 
insolvent, docs not release liability of other 
parties, 421, 537, 571. i 

ro acceptor, who has been charged in execution I 
by holder, and discharged under act, mav he ! 
sued again by drawer, who has paid I ill, 637. | 
tf holder of bill reject offer to pay debt and costs, 
court will not allow bim to take out execution, ! 
539. 

may issue agaiost all parties to a bill, but levy 
only against one, 540. 

i 

EXECUTOR AND ADMINISTRATOR— (See I 
£**<.(*.) | 
mil or note a simple contract in payment of ! 

debts, 2. I 

bill bond notahitia where debtor resides, id. 1 
oank note may pass as donatio mortis causa , but | 


EXECUTOR AND ADMINISTRATOR— contin- 
ued. 

temble not a bill or note, id. 
bank note may pasa under bequest of property 
in a boose, but not i bill or note, 3. 
bound by act of agent, authorised to trmnact fill 
deceased's affairs, when, 29, 30* 
of deceased partner, liable in eqeity on hill or 
note given in name of firm, though in fiud of 
deceased 42. 

liable where check is given nnd pnid away for 
valuable consideration, 75, 76. 
may indorse bills of testator or intestnte, 301, 

379, note (y). 

but such indorsement mutt be qualified, other- 
wise personally liable, 226. 
not liable on failure of banker in whose hands 
they have placed pert of estate, 201. 
acceptance by execotor admimkm of assets, 
307. 

and personally liable, though no assets in hand, Id. 
liable to pay draft drawn on him, if be promise 
so to do, 322. 

when party to bill dead, notice of dishonour 

must be given to, 339. 

when presentment for payment must be made to, 
357. — (See Pretentment for Payment.) 
when holder dead, presentment most bo made 
by, 359. 

payment to person with probate of forged will 
valid, 393. 

debt on simple contract now sustainable against, 
534. 

if holder make acceptor executor, right of aetion 
extinguished, 539. 
unless he formally renounce, id. 
in action by executor against acceptor, he cannot 
prove acknowledgment since the death, if pro- 
mise laid to testator, 646. — (See Evidence.) 

EX PENCES. — (See Cost*. Damage*) 
limit of, in a bill, 165. 
of protest, what, 333, 465. 
what may be recovered in action, 683. 
of special messenger giving notice of non-pay- 
ment, when recoverable, 473. 
what may be proved under commission of bank- 
rupt, 730. 

drawing rctraite bill to reimburse, 507. 

EXPUNGING proofs, 733, 734.— (See Bank* 

rvptcy.) 

EXTENT in aid cannot be issued where creditor 
has taken bill not due, 173. 
when legal transfer of bill incomplete, extent 
mny i*sue with effect, 226. 
bill not due taken under it, parties not discharg- 
ed, if no presentment for payment made, 858. 
what a good pica to an extent in aid, 594.— (See 
Pleas.) 

EXTINGUISHMENT.— (See BUI* tf Exchange. 

Executor.) 

taking bill, how far an extinguishment of prior 
debt, 172 to 181. 

taking a bill amounts to agreement to give credit, 
174 to 191 

of right of action by death, 638. 

FACTOR — (See Jli>ent.) 

liability of, to principal, on bills taken for goods 
sold on commission del credere , 34. 
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FACTOR— conti nued. 

of incorporate company drawing bill on such 
company, acceptance of one member does not 
bind the rest, 58. 

of eeveral individual* (not partners or a com- 
pany), rale the same, id. 
how far he can pledge, 198. 
consequences of his pledging bills, id. 
trover lies for bills indorsed to, for plaintiff’s 
account, if parted with by, id. 
indictable, if he do so fraudulently, 263, 804. — 
(See Embezzlement ) 

liable to repay money to assignees of ba abrupt, 
under what circumstances, 286. 
court of equity will restrain him from receiving 
proceeds of goods, when, 323. 

FAILURE of consideration, when or not a defence. 
71, 76 to 79, 605, 662 — (See Consideration .) 

FAIR, bills payable at, good, 137. 

FALSE DESCRIPTION, party assuming, but usit.g 
proper name, when guilty of forgery, 782,783, 

FALSE PRETENCES. — (See Fraud . Lost.) j 
obtaining bill or note under, 807. 
provisions of 7 & 8 Geo. 4, c. 29, s. 53, respect- ; 

ing, 808. j 

obtaining credit not within act, id. 
natnre of preleucea used, 808, 809. 
assumption of false character, id. 
indictment, 809. 
receivers, id. 
evidence, id. 

restitution of bills or notes after conviction, 800. 

FARM, partner in, not liable like a partner in trade 
for every bill issued without bis authority, 46. 

FAST-DAY. — (See Christ mat-day Holiday. Sun - 
day.) 

FEES. — (See Notary.) 

FELONIOUS UTTERING, &c. of forged bills, 
&c. what, 782 to 785. — (See Forgery.) 

FELONY, compounding of, no consideration to 
found a contract on, 83. 
to steal bills, 263, 800. — (See Larceny.) 

FEME COVERT, contracts by, in general, abso- 
lutely void, 20. 

cannot be party to a bill or note, 20 to 24. 
liability of f me covert sole trader in Lon- 
don, 21. 

when chargeable in equity, id. 
though hill, &c. given for benefit of third 
person, id. 

may contract when husband legally dead or 
permanently abroad, 22. 
in case of alien husband, 20. 
promise by, after husband’s death, to pay, 
when valid, 22. 

what evidence of authority from husband, 
22, 23, 626, note (g). 
what prim& facie evidence of marriage, 22, 
note (n). 

indorsement of bill or note by, when it 
. passes interest, 22 to 24, 200, 201. 
having separate estate, liable in equity for 
bills accepted by her, 21. i 


FEME COVERT — continued. 

bill given to feme sole on her marriage vests 
in husband, 22. 

basband may indorse bill payable to wife, 

22 . 

may join husband in action on note payabls 
to ber during coverture, though not necet- 
sary, 22, 23, 535. 

but if note be given by husband and others 
payable to wife, she may sue the latter 
after death of husband, 23. 
so note given to wife daring coverture, and 
not reduced into possession by husband, 
survives to wife, G&ters v. M&deley, 4 
| Jurist, 724, Addenda. 

| when indorsement by wife in her owuname 

j valid, 23, 24. 

not necessary to join wife in action by hus- 
band on such bill, 22, 23. 
if hnsband sue alone, no set-off for debt of 
wife, 28. 

husband may alone issue fiat, 3. 
may be an agent, 28. 

and as an agent may indorse bills, 201. 
w ben demand of acceptance, and payment 
of bill to, sufficient, 339. 
payment of bill to, after knowledge of that 
fact, invalid, 394. 

if arrested as acceptor of bill by bolder, she wu* 
not be discharged on common bail, tboegh 
drawer knew that fact, 547. 
otherwise if plaintiff knew that fact, 547, 548. 

what she should do in such case, id. 
if arrested as drawer, affidavit of coverture must 
be sworn by herself, and not by third person, 


548. . 

but since 1 & 2 Viet. c. 110, no person i can * 
arrested on mesne process unless abonUo quit 
the country, 644 to 547.— (See Arrest.) 
bill payable to, if indorsed by husbandry no 
declared on as payable to 
coverture must be pleaded npecially, 
verbal notice of dishonour of a hill may 
with, 471. , , mom 

conviction of. for uttering forged order, »»'• 


iSTIVAL. — (See Holiday 8u«d».) 

Jews’ holy festival, when it mchw. del U" 


FIAT IN BANKRUPTCY. -(See Banknft- 
Bankruptcy.) 

FIERI FACIAS.— (See Execution.) 

bills, notes, checks, &c. may now be taken nnoor, 

1 & 2 Viet c. 110,8. 12.. 691. 

FICTITIOUS NAMES to bill, consequence of mak- 
ing use of, 167, 158. fnwsrr. 

indoraemenl of fictitious none to bill s '<W' 
163, 782— (See Pbryery.) .. rfb . 
bill payable to fictitious person, formslitj 
dorsernent, when waived, 172. ■ j, 

operates as one payable to bear 

persons knowing that name is fi * 

indorser entitled to notice 
though drawer and drawee fictitioot, 
proof of bill in caae of, W8. hind-*" 1 - 

what will dispone with evidence of 
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FORBEARANCE of third person's debt in sde- 
quatu consideration^, 74. — (See Consider a - 
tion.) 

FOREIGN BILLS. — (See Bill* of Exchange.) 
what, 10. 

bill drawn in Ireland on England is foreign, 10, 
238. 

bill drawn in London to order of drawer there 
aod accepted at Brnaeela payable in London, 
is not, 10, 115. 
history aod utility of, 10, 11. 
forgery of, 778. 

FOREIGN FUNDS, time bargains in, not illegal, , 
91, 92, note (e). — (See Stock-jobbing.) 

FOREIGN LANGUAGE, bill or note drawn in, 
may be stated in declaration in Engliab, 564. 

FOREIGN LAWS, necessity for knowledge of, 11. 
bow far regarded in this country, 121, 169 to 
171, 310.— -{See Bill* of Exchange.) 
if bill drawn in the king's colonies where stamp 
required, it will be required here, 121. — (See | 
Stamp.) | 

otherwise if drawn out of king's dominions, id. 
of revenue oot regarded io England, id. 
foreign limitation and foreign law, when will not | 
apply here, 169 to 171, 618. | 

when remedy pursued hereon bill drawn abroad, 
16J 1 ^ Mme as English law requires, , 

“aj arrest in England though could not abroad, : 
id. 

English limitation prevails here, contrary to 
foreign law, 170, 618. f 

j* France the foreign lex loci given effect to, 171. | 
if acceptance discharged abroad, it will be re- | 
leased here, 310, 342. 

certificate abroad, when a discharge here, 737. 
when a foreign decision on English law is erro- 
®«ous, it is iovalid here; Novelli v. Rossi, 

2 Bar. & Adol. 757 . . 309. 

FOREIGN MONEY — (See Etchangt.) 

if bill payable in foreign mooey, the rate of ex- 
change and value of it when bill dae should 
be proved, 625.— (See Evidence.) 

FORGED ENGRAVINGS, 767 to 769, 778, 779. 

^RGED LETTERS, not admissible in evidence 
to show want of authority to indorse, 81, n. (*>• 

FORGERY, enactment, of 11 Geo. 4 & 1 Will. 4, 

« c. 66; 2 & 8 Will. 4, c. 128; and 7 Will. 4 
^&1 Viet. c. 84, relating to, 764 to 772. 
•MenratkHM on II Geo. 4 & I Will. 4, c 66, 
m w b*t respect differs from former acts. 

Me instrument forged , 772, 773. 
decisions upon or applicable to present act, 773. 
J^bata bill or note within act, 773 to 775. 

"Hffciy of 8cotch bank note not within 2 
4joo. 2, c. 25. . 519, 773. 

W 775 'toll!* 1 * W 0rder ^ or peyroent of money , 

a request within act, 776. 
what^n undertaking for payment of money, 

»bat a r.ftipt Tor mooer, 777, 778. I 


FORGERY — conti nurd. 

foreign securities, 778. 

when instrument may be treated as bill or 

note, id. 

forgery may be committed of promissory note, 
though not negotiable, 519. 
when the instrument out of usual form how to 
proceed, 778. 

forged engravings, 778, 779. 
bow to proceed if offence does not amount to 
forgery, 779. 

defect ot stamp immaterial, id. 
i chat a forging or altering within act , 779, 780. 
not necessary that whole instrument should be 
fictitious, 780 to 7S2. 

assuming and signing in fictitious name, 782. 
assuming a false description or addition, but 
using a proper name, 782, 7S3. 
what a felonious uttering , 783 to 785. 
what a felonious having in possession, 785. 
what a felonious intent, 785, 7S6. 
accessories, aiders, and a b bet tors, how punish- 
able, 770, 786, 787. 

Of the indictment, 787 to 794. 
venue, 787. 

statement of the instrument, 787, 788. 
introductory averments, 799. 
how instrument to be set forth, 789, 790. 
description of instrument under 2 & 3 Will. 4, 
c 123, s 3.. 790, 791. 
sufficient if described as in larceny, 772. 
criminal act how stated, 791, 792. 
false uttering, 792, 793. 
offence not to be stated io the disjunctive, 793. 
intent to defrand, 793, 794. 
conclusion of, 794. 

Court in which to prosecute, id. 

Evidence , 794 to 798. 
production of forged instruments, 974, 795. 
notice to produce, id. 
when dispensed with, 795. 
proof of forgery, 795 to 797. 
competency of party whose name forged as a 
witness, 795. 

not absolutely necessary that he should be a 
witness, id. 

proof of uttering , 797, 798. 
previous uttering admissible, id. 
when subsequent uttering admissible, 797. 
proof of intent, 798. 

Other points. * 

of indorsement on one of parts of foreign bill, 
no defence to action on other, 155. 

forging bill payable to (blank) or order, 

not a forgery, 156, note (A), 
there must be a payee, id. 
so as to forging order for payment of mooey 
id. * 

court of equity will interfere on forgery of 
payee’s name, 98, 252. 
indorsement of fictitious name on bill forgerr 
158. * 7 ' 

though sura left out in body of bill, aided by 
superscription, and offender may be con- 
victed, 160. 

alteration of bill with intent to defraud forgery, 

of first indorsement on bill payable to order 
passes no interest in bill, 260, 261. 
liability of acceptor or maker to original 
holder, 260, 261, 686. * 

when indoraer liable on bill given in lien of 
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FORG ER Y — contin ued. 

Other points — continued. 

acceptance forged by him, 807, 809. 
of drawee's name no defence to action on bill 
previously acknowledged by defendant, 291 , 
807, 636. 

■amo where there are several bills in same 
hand-writing, 291, 307. 
payment of bill to person obtaining probate of 
forged will, how far valid, 398. 
banker paying forged or altered check when 
he must bear loss, 261, 426, 427, 480, 
431. 

on payment of bill that turns out to be a for- 
gery, when money can be recovered beck 
from boni fide holder, 426, 427, 480, 431. 
of Scotch bank note not an offence within 2 
Geo. 2, c 25 . 619. 
of bank note felony, 625. 
of drawer's hand-writing no defence in action 
against acceptor, 638. 

unless acceptance made before bill drawn, 
queer e, 638, note (p). 

what evidence requisite for defence on around 
of, 661. 

person in prison on charge of, bow it affects 
his competency to be a witness, 674. 
inspection in action on bill not allowed for 
purpose of discovering, 685. 

FORM and REQUISITES of Bills, Notes, &c. 
126 to 167. — (See Bills of Exchange.) 

forms, 

of bills of exchange, 146. 

of a check, 147. 

of a promissory note, id . 

of a Dill under £5, 146 

of a country banker’s note, 147. " 

of/. O. U., id. 

of a foreign bill, 146. 

of an inland bill, id. 

in general no particular forms necessary, 1 28 , 1 29. 
of indorsements, 224, 226. 
of an acceptance, 2S8. 

of notice of non-acceptance, what necessary, 382 
to 335> 

of a foreign bill, 332. 
of an inland bill, 334. 
of an acceptance supra protest , 346. 
of notice of non-payment, what necessary, 466 
to 471. 

suggested form of notice, 471, in note, 
of a foreign bill, 466. 
of an inland bill, 479, 466. 
of notice of fraud, 97, note (x). 
of loss, 276 in notes, 269. 
to produce bills, & c. Appendix*, 814. 
to admit hand-writing, 635. 
of declarations, 661 to 666. — (See Precedents.) 

FRANKS, when evidence of hand- writing, 631. 

FRAUD. — (See Embezzlement. False Pretences. 
Partners.) 

what a fraud in acceptance per procuration, 35. 
by one partner on co-partners, with knowledge of 
holder, discharges their liability to him, 42 to 
49. 

what will raise a presumption of, 46 

bill given for antecedent debt by one of 


FRAUD — continued. 

many partners does, 47. 
taking instrument from one partner in his 
own hand-writing does, id. 
but knowledge that partner was using duds 
of firm for bis own private benefit doss 
not, 47, 48. 

subsequent approbation by partners avoids pre- 
vious fraud, 46. 

no defence as against bona fide bolder for value, 
79, 257, 604, note (z). 
if bill fraudulently obtained, equity will relieve, 
when, 97 to 101, 260 to 262 — (SeeJfysify.) 
notice in case of, 97, 253, 254. 
notice in case of loss, &c. 253 to 271.— (8ee 
Lots.) 

on proof that bill obtained from defendant bj, 
bolder must prove consideration, 260, 648. 
fraudulentaf/er ation of bill invalidates same, 183. 
erasures in bill or note affords presumption of, 
188 to 192. 

bill transferred after due carries presumption of 
knowledge of, 216. 

bon& fide bolder of bank note not affected by 
fraud of former holder, 524, 525. 
nothing short of mala fides now sufficient to de- 
feat claim of holder for value, 624, 625, 267, 
604, note (z). 

FRAUDS, STATUTE against, 

requires consideration to be expressed id i for- 
mal guarantee, 4. 

but not in a bill or note, 69, 84. 

FRAUDULENT PREFERENCE.— (See Bank- 
rupt. Bankruptcy) 
when it invalidates transfer of bill, 208 toll • 
must appear to have been made in contemplation 
of such bankruptcy, 209. . . 

but if not voluntary act, of party roleuouier- 
wise, 209, 210. . . -j 

what has been decided as being coiweqoent»**“‘ 
when creditor’s or debtor’s apprehension 0 
solvency will not vitiate the act, id. 
intention of, not completed till after c 

demand, will not vitiate, »/. . . ■ r 

obtained by creditor in contemplation 0 

composition afterwards abandoned, be y 
hold the security, id. . . • 

when not fraudulent to return bills to then 

dorsers, in contemplation of msolveu y, 
an act of bankruptcy, 210, 695. 
payment made by bankrupts by way » 

396. 

FREIGHT, of, 

bills, &c. drawn to pay money on aoc 

wlien good, 138, 139. - ^ 

taking bill for, when discharges owner or 

179. 

FRIENDLY SOCIETIE8.-(See 

preference and proof in case of ba P 1 

FRIVOLOUS PLEAS. (Bee p la ,.) 

when may be set aside, 601, 00 * t 


JND— (See Contingency- 

bills and notes payable out of partic 

valid, 182 to 144. ? nuacc^ 

liability of party promising to pay 
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Ft’ N D — conti n uel. 

bill oat of, 321 to 323. 

withdrawing fund, when excuses laches, 441. 
whether • right to resort to, notwithstanding 
laches, 447, 448. 

what not sufficient to raise implied promise of 
hanker to pay in absence of foods, 322, n. ( m ) . 

GAMING, all securities, bills, notes, &e. for money 
lost at, illegal, 90, 92, 82, 84, note (A*), 
enactments relating to, 89 to 91. 
bills, &c. given for, in hands of bona fi It holder 
now valul, 5 & 6 Will. 4, c. 41 . . 90, 91. 
stock-jobbing transactions illegal, 91, 92. 
bet time bargains in foreign funds not within 
7 Geo. 2, c. 9 . . 92, note, 
in lottery illegal, 92. 

in horse-race illegal, but bona fide bolder may 
sue, id. 

policy on ships and lives illegal, id. 
action lies for money won at legal game, not ex- 
ceeding £10, 89. 

* money leot to play at illegal game cannot be re- 
covered back, 84, note (k). 
warrant of attorney to secure gaining debt, 96. 
bill of discovery for evidence of, lOl. 

GAZETTE, notice of fiat of bankruptcy in, 209. 

GENERAL CONCLUSION of declaration, form 
of, 656, 557. Galway r Rose, 6 M. & W. 
291, Addenda. — See Declarations. 

GENERAL ISSUE. — (See Pleas . Defence.) 
abolished as to bills and notes, 596, 698. 

GENERAL NATURE and Utility of Bills 
or Exchange, 1, 3. 


GIFT. — (See Donatio mortis causa.) 

promissory note or check given as such, temble 
cannot be enforced, 74 to 76. 
unless in hands of bona fide holder for value, 76. 
giA of a bill or note without valuable conside- 
ration unavailing, 2, 3, 74, 75. 


GIVING TIME. — (See Indulgence. Time. Pre - 
sentment for Payment.) 

•fleet of giving time to acceptor in general, 408 
to 423. — (See Pay ment.) 
in ease of bankruptcy, 705, 706. 

GOLDSMITHS* NOTES — (9m Banker,' Ca,h 
Jvoles.) 

GOOD FRIDAY. — {See Christmas-day. Sunday.) 

GOODS SOLD, form of count for. 558. 

P^Jttal fcilure of consideration, when a defence 
necepting bill for, 76, note (/). 

Ibe like on hill or note, 77, note (»). 

GOVERNMENT AGENT, how hi liablo, S*. 

mn ^S. "“*■ — * - «- 

RACE. (See Days of Or ace.) 

M a * on# ••Anient to de- 
fraudulently obtained, 47, 267, 604, note (*). 


GROSS NEGLIGENCE — continued 

plaintiff must shew mala fides % of which groat 
negligence merely evidence, id. 

GUARANTEE, person liable whose name not on bill 
or note, at most only a guarantee, 27, 324. 
most be in wiiting under statute against frauds 
4,249. 

consideration must in general be expressed in, id. 
what not & guarantee, 248 to 250. 
is not transferable, 250. 
not provenble, when, id. 

doubtful whether one partner ran give guarantee 
so as to bind co-partners, 39, note ( t ). 
how far person who gives guarantee liable, 160. 
party guaranteeing part of bill, wheo liable for 
whole, 79, 80. 

agreement in fraud of, bad, 86. 
when or not accommodation bill or note a con- 
tinuit ig guarantee, 218, 219. 
if n continuing guarantee, may be transferred 
after due, 218. 

accommodation bill, not intended as a continuing 
guarantee, when considered as paid, 402, 219 
219, 90. * * 

acceptor's not calling it in, affords some evidence 
of its having been intended ns a continuing 
guarantee, 425. 

person giving collateral engagement may make 
himself liable to pay bill, though he does not 
indorse it, 219. 

what a continuing guarantee, Mayer r. Isaac, 4 
Jurist, 437 ; Batson v. Spearman, 3 P. St D. 
17, Addenda . 

construction of guarantee id. 
person indorsing note to guarantee debt due 
from maker, may insist on omission to present 
for payment, 324, 365. 

not so where person no party to bill guarantee* 
payment of it, 324, 365, 839. 
unless really damnified, id. 
when rule otherwise, 324, 33.1. 
not entitled to notice of dishonour, if party to bill 
bankrupt before bill due, 442, 448. 
for acceptor, in action against him, need not 
prove presentment of bill, 451. 
when person who has secured payment of bill 
entitled to notice, 497. 

when surety in a joint and several note dis- 
charged by holder accepting composition from 
principal, 630. 

when discharged by giving time to principal,. 
249, 408 to 415. 

guarantee of note not due at date of fiat not 
proveable under, 712. 

when party guaranteeing a competent witness, 
672. 

HALF NOTES, proper mode of remitting bills and 
bank-notes, 237, 259, 260. 

•ending by post, case as to presentment of, 388. 

• 

HAND-WRITING. — (See Evidence. Witness.) 
averment that a party’s own hand-writing was 
subscribed sustained by proof of signature by 
agent, 670, 627, 633. 
proof of, in general, 629 to 636. 
of acceptor’s, 629, 626. 
in case of several acceptors, Sic. 627. 
one of several, good witness to prove hand-writ- 
ing of all, id. 

of drawer or indoraer, 629. 
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HAND-WRITING — continued. 

proved by party who saw party write it, id. 
or by person who saw him write his surname 
only, id. 

or by any other who can speak to it, id. 
unless there bo a subscribing witness, id. 
evidence from frequent correspondence, id. I 
witness swearing to belief of hand-writing, id. 1 
who the most usual witness, 630. I 

evidence of, by franks, 631. 

by inspector of franks, id. ! 

witness must not take extrinsic circumstances < 
into consideration, id. 

when comparison of hand-writing inadmissible, 
631 to 633, 641. 

proof by subscribing witness. 633, 634. 
most be subpoenaed, 633; Richards v. Frank- 
um, 9 C. & P. 221, Addenda. 
who not a subscribing witness, 633. 
on failure of subscribing witness to prove hand- 
writing, other evidence admissible, id. 
in case of several subscribing witnesses, sufficient 
to call one, id. 

if subscribing witness dead or insane, proof of 
witness’s hand-writing sufficient, 633, 634.} i 
and formerly so held in case of blindness , 634. 
but now otherwise, Cronk v. Frith, 9 C. & P. 

197, Addenda. \ 

evidence of the identity of party sued must also 
be given, 634. 

if subscribing witness abroad, or cannot be 
found, other proof may be given of band-writ- 
ing to bill, 634. 

and semble where copy of bill admissible, sub- 
scribing witness need not be called, id. 
admission of hand-writing, 636 to 637. 
ru> costs of proving hand-writing, without pre- 
vious summons or notice to admit, Rules, H. 
T. 2 Will. 4, H. T. 4 Will. 4, s. 20 . . 636. 
form of notice, 636, note. 

effect of defendant’s admission, 636. | 

precludes him from disputing fact, even though 
hand-writing a forgery, 636. 
admission pending compromise admissible, when, 
636, 637. 

not evidence against third parties, 63 6. 
effect of promise or part payment, 637. 
promise to pay dispenses with proof of, 636. 
so payment of money into court, id. 

Other points. 

in action against acceptor or maker, hand-writ- 
ing of drawer, &c. admitted, 63S. 
when not, id. 

of acceptor, need not be proved in action against 
drawer, &c id. 

admission when equivalent to an account stated, 
636, note (y). 
of identity of parties, 641. 
of drawer’s indorsement must be proved, though 
bill payable to his order, in action against ac- 
ceptor, id. 

of first indorser must be proved in an action by 
bankers, at whose house bill was payable, 

- against acceptor, for mcney paid to his use, 
639. 

what other evidence necessary, 642. 
if bill payable to order of several, not partners, 
hand- writing of each must be proved, id. 
of fictitious payee, what will dispense with proof 
of, 643, 167, 168. 

admission of indorser of his hand-writing not 
evidence against others, 646. — (8ee Admit - 


HAND-WRITING— continued. 

Other points — continued, 
sion.) 

of drawer and prior indorsers not admitted by 
indorsement of subsequent indorser, 646. 
indorser himself may prove bis band -writing, 645. 
so after another witness has negatived it, id. 
of a person entitled to payment most be proved, 
to entitle acceptor of an accommodation bill to 
recover on production of the bill with receipt 
indorsed, 647. 

HISTORY or BILLS or EXCHANGE, 10. 

HOLDER — (See Indorsee. Payee. Indorsement. 
Transfer ) 

who considered such, 24, 25. 
what he should do in case of loss of bill, 253 to 
271. — (See Loss.) 

on non-acceptance, 325 to 344. — (See Mice. 
Non-acceptance.) 

on non-payment, 433 to 508. — (See Mice. 
Non-payment ) 

must prove consideration in action on bill or 
note given by one partner in fraud of rest, 43* 
''-of bill, &c. bond fide , when entitled to recover, 
81, 95. — (See Consideration. Gaming.) 

—Nof bill, &c. for value, how far affected by know- 
ledge of fraud, 47. 

when he has once returned bill as useless, can- 
not afterwards sue acceptor, SO, 306. 
effect of illegal consideration on his right to re- 
cover, 94 to 96. 

^ judgmeot in favour of bona fide, aids illegal con- 
sideration, 96. 

bill given for gambling, in hands of bona ju 
Tiolder, valid, 95. „ , „j 

of renewed bill may sue on first bill, if •« cond 
not paid, 180, 181. , * 

cannot recover on bill if it ba« been aUered «»» 
without bis knowledge, I88.-(See*«* ¥ 
Exchange. Alteration.) 
holder without notice may recover, Uxwg» " 
indorser bad no right to transfer, 198.— 

on ^eathTof bolder, bis executor or adminum!" 
may indorse, 201. — (See 
- bow far laches of bolder of toll 

domed to bona Jute indorsee, wl ,g ee 

thereof, affects such indorsee, *n- t°* 

of deferred to him after doe 1UW.“ 
same objections, and has ' 8 o^i^lS 
if it were in hands of 
this rule applies to banker s check 

party, and suspects his insolvency, 

of bin, ^turning a bla ° k .^ f '^ wtbwi 
ment, does not make bunseli tutn 

»— 1 - 

miy effect a policy for doe 
fulfil it, 288. 
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HOLDER — continued. t 

what circumstance! will alter this role, id. | 
transfer to holder gives right of action to him < 
against all parties, 241. 

bat if payable to order, and not first indorsed, 
holder can only so# him from whom ho re- ■ 
eoived it, id. 

obligations to assignor of bill may be discharged ' 
by acts of, 247. 

" mala fides now necessary to defeat claim of, 257. 

wbat he shoo Id do on presentment for accept* 
anee, 272 to 290. — (See Presentment Jot Ac - i 
ceplance .) 1 

not obliged to acquiesce io acceptance by agent, 
293. | 

may insist on production of agent's authority, id. 
of bill may retose special acceptances, 293,* 800. 
— (8ee Acceptance.) 

mast give notice of special acceptance if he takes 
it, 800. 

of accommodation bill, how far allowed to reco- 
ver on it, 805, 806. 

when agent for third party who ought not reco- 
ver, he will be disabled, 806. 
wbat promise, &c. to discharge acceptor, will be 
binding on him, 811. 

of bill with acceptance forged bv indorser, may 
recover on another given hmi by indorser, 
when be gave up the first, 807. 
otherwise if an agreement to stifle prosecution for 
forgery, 808, 83. 

of biu receiving part of money doe on it, and 
enlarging time for payment of residue, not a 
waiver of acceptance, 812. 
of bill not entitled to abew that defendant had 
sustained no actual damage by omission of no- 
tice of dishonour, 330. 

of foreign bill, what be should do in case bill l 
dishonoured, 382. 

bow he should give notice, 886 to 840. 
if more convenient to him, may send notice by 
special messenger, and recover reasonable ex- 
penses, 474. 

when notice of dishonour should ba riven by, 
386, 387. 

by whom such notice should be given, 889. 
may retort to indoraer after bill diahonoured, ! 

without calling on drawer or acceptor, 339. 
how consequences of laches may be waived, 343. 
when be may protest for better security, id. 
not obliged to receive an acceptance supra pro- I 
test, 845. ! 

on non-acceptance of foreign bill, should protest 
bill, before he lets another accept for honour, 
846. 

what he should do on presentment of bill for 
payment, 358 to 891. — (See Presentment for 1 
Payment.) I 

if^lder dead, when it becomes due, presentment I 
Payment must be by his executor, &c S57. i 
of bill transferable ooly by indorsement, who got 
it without such indorsement, should on pre- 
sentment for payment offer indemnity, id. 
and if payment then refused be may protest bill, , 

to, 

might Mill nue acceptor though be do not present ' 

. wpyrnent, MS. 

out W bill made payable at particular plaoe moat I 
pretat it there, 864. 

TO**** to accept payment ofbiH, without chargee 
duplicate protest, which deawes promised to 
121 


HOLDER — continued. 

pay, if he would discharge drawee, 890. 
ought not to give up bill when paid by drawee's 
draft, 399 7 

if he does so, drawer or indorser discharged, 400. 
sboujd not give time to acceptor, 408 to 423. 
of joint and several note may enter up judgment 
against one, and levy on ft. fa. without dis- 
charging other, 418. 

what conduct should pursue on presenting for 
payment in case of offer of n partial acceptance 
or payment, 417, 418. 

what amounts to giving time to, to dieebarge 
drawer or indorser, 417 to 428. 
effect thereof, id. 

in net ion by holder of bill against person who 
liad received money from acceptor to take it 
up, what defence may be aet up, 480. 
if holder gives up bill on request of party to an- 
other to pay same out of particular fond, be 
should seek payment from it, id. 
of hank note, what right he acquires by posses- 
sion, 524. — (Sec Bank Note.) " 

— bona fide of bill, &c. may sustain actions against 
all parties to it, who became so previously to 
himself, 585. J 

rejecting offer to pay debt and costs, court will 
restrain him from taking out execution, 589. 
may issue execution against all parties, but can 
only levy on one, 539. 

statement of prior holder, when evidence for de- 
fendant, 663, &c. 

of proof of bills by, 705, 706.— (See Bankrupt- 
cy ) m 

not entitled to double proof in bankruptcy, where 
drawers, acceptors, and indorsers are one firm, 


HOLIDAY. — (See Days of Grace. Sunday.) 
when and where to be included in days of grace 
369 , 377 . • * 

if third day of grace be Sunday, Christmas-day, 
or Good Friday, bill is due day before, 877. * 
so if third day be a public Fast or Thanks* ivina 
7 & 8 Geo. 4, c. 15 . . 378. §# 

Jews’ holy festival, when it excuses delay in no- 
tice, 330, 499. J 

of the notice of dishonour when bill, &c. pay- 
able on, 7 & 8 Geo. 4, c. 15. . 377, 378,487 
48 8. * 

of presentment to acceptor supra protest, 351. 

HONOR. — (See Acceptance supra Protest. Pay - 
meni supra Protest.) 

payment of bill for honor of, niakea person a 
party to it, 27. 

likew ise an acceptance for honor of, id. — (See 
Acceptance supia Protest ) 
payment of bill for honor gives right of action to 
person making such payment, 224. 
acceptance for, in honor of indoraer, makea such 
indorser liable to auch acceptor, 243. 
presentment to acceptor for honor may be made 
on the day following the day the bill became 
due, 851. 

if that day bo Sunday, fee. then on the next day, 

id 

HONORARY OBLIGATION a sufficient con- 
sideration, 74. 
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HORSE. — (See Warranty.) 

breach of warranty it a complete defence, 663. 

HORSE-RACE for plate under £50 illegal, 93. 
bat deposit of £25 aside sufficient, id. 
bet on above £10 illegal, id. 

HOUR OF DAY when presentment for payment to 
be made, 387, 388. 

HUSBAND AND WIFE.— (See F.me Court.) 

IDENTITY of person signing, on trial of issue on 
non est factum , must be adduced, 684. 
of payee making indorsement must be proved in 
action against drawer, 638 to 642. 
wbat sufficient evidence, 641. 
bat it in general lies on defendant to disprove 
identity, id. 

IGNORANCE of residence when excuses delay in 
notice, 330, 453. 

of law, when it affects promise to pay, 502. 
of laches, when it affects a promise to pay, 504. 

ILLEGALITY when excuses laches, 437. 

ILLEGAL CONSIDERATION.— (See Considera- 
tion.) 

what are illegal, and points relating to, 81 to 101 . 
recent enactments respecting, 88 to 91. 
when defendant precluded from objecting to, 96. 
prior legal debt not destroyed by subsequent ille- 
gality, 96. 

ILLNESS, how far^an excuse for delay in notice, 330, 
452, bote ( 9 ), 492. 

IMBECILITY, when note void on ground of, 18. 
proof of, 18, note (<). 

mere weakness of intellect without fraud no de- 
fence, IS. 

party not allowed to stultify himself unless fraud 
shewn, id . 

IMMATERIAL ALTERATIONS, what, 184, 185. 
— (See Alteration.) 

IMPLIED ACCEPTANCE, 295 — (See Accept- 
ance.) 

IMPLIED AUTHORITY between agent and prin- 
cipal, 31, 32. 

IMPLIED WARRANTY of instrument being ge- 
nuine, 245. 

INCAPACITY, who incapable of being party to a 
bill or note, 18 to 24. 
effect of, as to other parties, 24. 

INCLOSURE ACT. — (See Commissioners.) 

INCORPORATED COMPANY.— (See Bankers. 
Public Companies.) 

when may be parties to a bill or note, 15 to 18. 
liability of members of corporations and banking 
companies, 61 to 67. 

INDEBITATUS ASSUMPSIT does not lie on bill 
or note, when, 649. 


INDEMNITY.— (See Guarantee.) 

acceptor of accommodation bill may claim from 
drawer, 194, 317. 
to accommodation indorser, 247. 
must be given when bill lost, to entitle bolder to 
payment of it, 263. 

if offered, and payment then refused, equity will 
relieve, and compel defendant to pay costs, 
264. 

is required, before bolder of lost bill will be al- 
lowed to prove debt under corrjnissioa of bank- 
ruptcy, 265. 

if tendered on loss of bill before or on ibe dar 
due, indorsed in blank, will not make defend- 
ant liable at law, id. 

giving bond of, sufficient consideration to sus- 
tain action on promise to pay lost kali, 268, 
269. 

what security should be taken by acceptor of 
accommodation bill, 317, 318.— -(See Jlccoa- 
modation Bill.) 

implied where no express contract given, 317. 
may be claimed by acceptor supra protut igsinst 
person for whose honour he accepted, 852.— 
(See Acceptance supra Protest ) 
should be offered by holder of bill transferable 
only by indorsement of acceptor if he got it 
wilhont such indorsement, 357. 
contract to indemnify, when Iqgal, 85. 

INDIA, mntaal credit and aet-off of debtt of imd- 
vent debtors in, 743. 

INDIA BOND transferable, 6 , note («), 137. 

INDIA CERTIFICATE, indorsement : of, does so* 
pass legal interest, 6 , note («), 187. 

INDICTMENT. — (See Embezzlement. Falts Pre- 
tences. Forgery. Larceny.) .. 

lies against agent, banker, &c. for frsuduleiit dis- 
position of bills, 200, 263. y 

lies for falsely swearing affidavit to hold to , 

on trial of an, for stealing note, notice to prod°* 

2 & 9 Will. 4, c. 123 . . 772. 

INDORSEE. — (See Bolder. Indorsement. Indor- 
ser. Transfer.) 

SSTrt&Vt. not affected W «-»— 

may ^natnio action on bill in 

if alien enemy an, may recover at roturo 

of bill cannot sue infant in any 
right of husband as indorsee m 
22 , 200 . 

alteration of bill by, opera*®* a* 

original debt, 183, 184. rtn€ri bip, they 
where there are several not in part 

most all join in order ' y 0 ut of 

innocent, may recover, ^ P (h*! 

usual conrae of trade, end " 

other*, 222 , 
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INDORSEE— continued. 

filling op blank indorsement on bill, action tbbn 
cannot bo in name of indoraer, 280. — (Soe 
Indorsement.) 

sometimes indorsee abould fill up blank indorse- 
ment, 281. 

when indomemont restrictive, he cannot fill up 
any one in blank, id. 
when delivery to indorsee necessary, id. 
delivery of bill to, not necessary to vest legal in- 
terest, 286. 

of bill or note, may effect insurance for its pay- 
ment, 287. 

to whom payment may be made, 891, 892. 
of bill for purpose of giving authority to receive 
its payment, but which it afterwards revoked, 
bow far payment would be good, 894. 
may sue acceptor, drawer, and all prior indorsers, 
586. — (See Action.) 

by mere delivery may sue all such parties, id. 
but cannot sue parties whose names are not oo 
bill, id. 

except only him from whom be received it, id . — 
(See Action > 

may declare against his immediate indorser as on 
bill drawn by him, 671. 
but this is not the usual practice, id. 
plaintiff remote indorsee may, after indorsement 
in blank, declare as indorsee of payee, id. 
in which case all subsequent names should be 
struck out, 671, 672. 

form of concise statement of indorsement, 672. 
must prove indorsement to have been made in no 
action against drawee or acceptor, 638. — (See 
Evidence.) 

whdn indorser 5 * letters may impeach his title, 
668. — (See Usury. Letter.) 
in what cases a competent witness, 674 — (See 
Witness.) 


INDORSEMENT. — (See Indorsee. Transfer.) 
bills, notes, and checks, may be absolutely as- 
signed by indorsement, so as to vest legal in- 
terest, 12, 196. 

an agent must endeavour to procure an indorse- 
ment, 86. 

one partner may indorse by procuration for the 
whole firm, 42. 

by one of two persons not in partnership, and 
who drew a bill, bad unless both sign their 
names to it, 56, 57, 228. # 

on face of bill or note considered as part thereof, 
and operates accordingly, 140, 141. 
fotgery of indorsement of payee of one part of 
foreign bill, no defence to action on other part, 
155. 

botforgeryof indorsement to inland bill, payable 
to order, does not pass any interest, 260,' 261. 
anting fictitious name on bill is forgery, 159. 
waived when bill payable to fictitious payee, aud 
known to defendant, 172. 
mat r eria J a * ter ^ , ' on » n bill after, without consent 
or indorser, invalidates the same, 182, 183. 

• Mat bills may he transferred , 195 to 197. 
foreign law, 195, 196. 
all bills payable to order or bearer, 196. 
if words of transfer be omitted by mistake, 
they may be supplied, 196, 184, 185. 

" not transferable, still indortable to affect 
indorser, 196. 

king may always transfer, id 
in ease of firtitions payee, 107. 


IN DORSEMENT — continued. 

1. What bills may be transferred — continued. 

transfer by delivery imposes same liability 
towards immediate assignee as an in- 
dorsement, 197. 

East India certificates not indortable so as 
to vest legal ioterest, id. 

warrants tame, id. 
bonds are, ydr- — ^ 
check on banker is, id. 

Exchequer bill by delivery, id. 
courts of law determine negotiability of, id. 
when bill or note unduly obtained by, or 
otherwise, court of equity will relieve, 99, 
99, 251. — (See Courts of Equity, /n- 
junction.) t 4 

2. Who may transfer a bill Or note , 197 to 212. 

whoever hns absolute property in bill, 197. 
when by person who boa no right to transfer, 
197, '198. 

by nir agent, 199. . 

embezzlement by agent how punishable, 804. 
infant cannot make indorsement, 200.— (See 

Infant.) 

but if he docs, subsequent indorsers and ac- 
ceptors liable, 24, 200. 
party taking bill from person whom he knew 
had no right to transfer cannot, 199, 199. 
if Lills pass by, and in blank, to person for 
particular purpose, and he negotiate them, 
now far his indorsee is entitled, id. 
when factor can, 199. 
banker to whom bills have been pledged, 198, 
— (8ee Banker .) 

bill payable to / me sole , who then marries, 
husband may indorse, 24, 200. — (See 
Baron and F me.) 

bill payable to /me coiert , husband may and 
must sue, 21 to 24, 200. — (See Ftme 
Cocert.) 

need not in action by him join wife or prove 
indorsement, 22, 23. 

when indorsement by f me cocert sufficient, 
id. 

if f me be an agent, she may, 22. 
bankrupt cannot in all cases, but assignees 
may, 202 — (See Bankrupt.) 
questions whether solvent partner of bank- 
rupt can, 202, 207. — (See Bankrupt.) 
when may accept or indorse after secret act 
of bankruptcy, 202, 203. 
bankrupt may if bill is accommodation one, 
204, 205. 

if at any lime before suing forth of com- 
mission, 205. 
new enactments, id. 

two months before date of commission, 206. 
if made by way of fraudulent preference, 
bad , 208. — (Pee Fraudulent Preference.) 

executor or administrator may, 201, 287. 

(See Executor and Administrator.) 
by partners, 201. 

of bill to several not in partnership, when 
they roust join in transfer, id. 
trustee, when he must indorse, 202. 
drawer inny after it has been returned to end 
paid by him, 223 

in case of bankruptcy , 202 to 212. 

bankruptcy of a single trader, his assign- 
ees to indorse, 202. 

bankruptcy of one of several partners, id. 
incompetency of bankrupt, id. 
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I N DORSEMENT — continued. 

2. Who may transfer a bill or note— -continued. 

competency of solvent partner, 202, 
£07, note ( k ). 

bill acquired after act of bankruptcy, 203. 
where bill transferred before bankruptcy, 
but not indorsed, id. 
assignees may be compelled to indorse, 
204, 237. 

bankrupt when an agent may indorse, id. 
bankrupt when may indorse an accom- 
modation bill, id. 
but this must be bona fide , id. 
enactments of statute 6 Geo. 4, c. 16 . . 
205 to 212. 

as to mutual credit or debts after secret 
act of bankruptcy, 50tb sect. 205. 
all dealings more than two calendar 
months before commission, 81st s?ct. 
id. 

bona fide pay ments before date of com- 
miasioA by or to bankrupt, 82d sect. 
206. 

what is a payment, 207, 208. 
delivery as indemnity not a payment, i 

208. i 

transfer of a bill is a payment within ! 

meaning of the act, 207. 
what is notice of act of bankruptcy , 208. 
knowledge of act of bankruptcy of one 
of several partners, 206. 
indorsement after secret act of bank- 
ruptcy, but more than two months 
before commission, protected, though 
not by way of payment, 207, 208. 
indorsements, as fraudulent prefer- 
ence, invalid, what such, 208. 
what a fraudulent preference or not, 
208, 209. 

may constitute an act of bankruptcy, 

210 . 

banker's bankruptcy, consequences as to 
bills in his possession, 211, 750 to 756. 
in case of insolvent act , 212. 

3. 7b whom the transfer may be made , 212, 213. 

not to an alien enemy, 212. 
to a married woman enures to husband, id. 
when to her if she survive, 22, 23. 
to a bankrupt, 213. 

payment and transfer of bills to, id. 
not to a prior party on bill, and conse- 
quences, id. 

of kills of interpleader, in case of two ad- 
verse claims, id. — (See Interpleader.) 
precautions to be observed in taking a bill 
or note, 256 to 259. 

4 . The time when a transfer may be made f 213 

to 224. 

when made before bill complete, 213, 29, j 
note (s). 

not of bills under 5/. . . 214. j 

after refusal to accept, id. j 

before bill drawn, when, id. ' 

after laches of holder as to notice of non- [ 
acceptance may be, 214, 215. 
may be after due and before payment, 215f| 
even after action brought, 217, note (/). 
consequences of transfer after bill, note, or 
check due, 215. 

in general receiver takes, subject to ob- 
jection affecting deliverer, 215 to 222. 
indorsement [to obtain payment enables * 


INDORSEMENT — continued. 

4. The time when a tranter may U nade-m- 
tinned. 

bolder to bring action though without 
authority of indorser, 216. 
gross negligence in taking, not sufficient to 
deprive holder of right to recover, 215, 
216. 

though otherwise if taken mala fide, 216. 
in case of accommodation bills, 218, 80. 
where given as a guarantee, 218, 219. 
wbat a presumption that bill wss not in- 
dorsed until after it was doe, 219. 
but this does not apply to set-off or col- 
laterals, 220. 

notes payable on demand when within 
the rule, id. 
checks on bankers, 221. 
who precluded from objecting, 222. 
after payment, 223. 

after premature payment, id. 

* may after payment by drawer or indorser, 

id. 

after part-payment for residue, w. 
but not after regular payment by ac- 
ceptor, id. 

aliter as to re-ismable notes, 224. 
what are such notes, 223, 224. 
after payment for honor, 224. 
after notice to receiver of defect of title, 

5. Modes or forms cf indorsements end transfer, 

224to237. _ _ 

eight different forms given, 224, 225 
form or mode generally depends on lexloa 
where made, 225. 
m France, 225, in notes, 
in Great Britain and Ireland, 226. 
when transferable by mere delivery, 227. 
when transferable only by md«»en.ent, * 
by indorsement in writing, id. 
by pencil indorsement, td. 
by king's sign manual, id. 
how to indorse, id. 
in full or in blank, id. 
in fall, form of, 226. 
in blank, form of, id. . 

name of first indorser roust sppear in 
dorsement, 228. 
in what words, id. 
by a partner, id. 

I»y an agent, id. 

eoM recourt, *28, *» 
when moat be witnessed, ** • ^ j 0 . 

when advisable u> .tabs «■**" * 

in & merely give. po«« to 

to indorae ad a*"? 

irregularity m, will not p** mi, 

from auio* immediate 
restrictive indorsement, form 

231 to 238, 225. ^ 

entered short at n bank ^ 

special or in full form, 23, « indor *. 

indorsement in fajj 
meat in Wank, 214. 

conditional indorsement,** jndori er’, 

qualified indorsement to p 

liability, 235. 
form of, 225. 
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INDORSEMENT— continmod. 

6. Mode* or forme of indorsee* nie and irantftr 
— continued. 

sans receurt, fyc. effect of, 235. 
indorsements foe i pert, id. 
namaroes indorsements on ts allonge , 236, 
226. 

addition of au beeoin eke z Msasrs. , 

utility of, 226. 

retour • sans prot t, utility of, id. 
delivery of bill to indorsee, 236. 
tending bill by poet, lie. 1 1 Geo. 4 It 1 
Will. 4, c. 68, s. 1 . . . 286, 237, 262. 

M to loos by camera, 262. 

Other point * , 

when bill is payable to bearer may be trans- 
. ferred by delivery, 

226, 227. 

to order of person, mast 
be done by indorse* 
meat, 227. 

to order of fictitious per- 
son, by delivery, id. 
not necessary to complete transfer, that de- 
livery should be made to party for whose 
benefit bill is transferred, 227, 236. 
no form of words essential to indorsement, 

227. 

signature is sufficient, id. 
what is an indorsement in fall and blank, id. 
when indorsement in fall is made it can 
only be transferred by indorsement, id. 
otherwise when indorsement is in blank, id. 
and such indorsement makes bill payable 
to bearer, id. 

and if first indorsement is in blank, it may 
be transferred by delivery, notwithstand- 
ing any snbeeqaent indorsement in full, 

228, 230. 

if bill is payable to order of person, or of 
drawer, each person's name most appear 

on bill ia shape of indorsement, 22S, 241. 

indorsement may be made on face as well 
as back, 227. 

bow indorsement may be made, id. 
private mark, when not equivalent to in- 
dorsement, 228. 

when indorsement was made by stranger, 
on faith of promise made by bolder, it is 
invalid, id. 

bow bill sbonld be indorsed by agent to 
stranger and to principal, id. 

email bill sbonld be indorsed, 229 — 
(8ee 8mall Bit It.) 

indorsement of bill in name of agent bad, 
soles* it be so stated, 228.* 
how agent sbonld indorse, id. 
in blank the most usual, and conveys right 
°* J* 10 ® 10 ell who please to sue jointly 
on bill, though not partners, 229. 

write over what be pleases, id. 
each mdorsemeot is always sufficient, id. 
m blank may be eooverted into special in- 
dorsement, 230. 
oow it is done, id. 

,ct » witb * ,| t eddition of holder's 
name, does not make him liable, id. 
•"dorjenwnt io bUnk, if filled Bp b y the 

* brw ^ t * 


IN DORSEMENT — coal saved. 

Other po*nt t — continued, 

indorsee may strike oat immediate indorse- 
ments, when, id. 

advisable sometimes for indorsee to fill op 
blank one, 281. 1 

of indorsement contingent by written memoran- 
dum, 140, 141. 

Of a tpecial indorsement, 231 to 237. 
what it it, 231. 

after such indorsement, it may be. traas- 
feired by another in blank, id. 
in this case a delivery neoesaary, id. 
and the words “ or order” are not necessa- 
ry to make it negotiable in indorsement in • 
fall, 281, 234. 

bow to make restrictive special indorsement. 
231, 232. 

ibis mode prevents indorsee from filling op 
blank indorsement, 232. 
and from transferring bill, 232, 233. 
and when made for use of indorser is revo- 
cable, 233. 

what words do not make a restriction, id. 
restrictive indorsement may be made bv anv 
bolder, 234. 7 7 

conditional indorsement, id. 

by payee before acceptance binds acceptor, 
id. 

qualified indorsement may be made bv anv 
holder, 235. 7 7 

what it is and its effects, id. 
indorsement after acceptance cannot be 
made for lest mooey then it on face of 
bill, id. 

of numerous indorsements on an allonge, 236. 
of adding au betoin , SfC. id. 
after indorsement not necessary to deliver bill 
to vest legal interest, id. 
when otherwise, 231. 

acceptor not entitled to notice of indorsements 
237. 

of a promissory Dots made abroad, most be ac- 
cording to the formalities of place where 
made, 519. 

6. Of compelling an indorsement, 237. 

when may compel assignees to indorse, 237, 
204. 

temblt may compel an administrator, 237. 
may sue in name of transferror, id. 
but cannot, without authority, indorse in 
his name, id. 

7. Hight and liability, and how discharged . 

237 to 248. 

the right in genera), 237 to 248. 

liability of indorser, 241 to 243. — 

liability of party delivering without indorse- 
ment, 244 to 248. 

indemnity of an accommodation indorser, 
247. 

Other points, 

transfer by, gives no direct legal lien on 
funds in hands of drawee, 238. 
though available lien sometimes given in 
equity, id. 
title of indorsee, id. 

transfer with knowledge of circumstances, 
when payment cannot be enforced, 288, 
239. 

in cases of accommodation acceptances, 239. 
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INDORSEMENT — continued. 

Other point $ — continued. 

of bill for particular purpose, when bolder 
may sue prior parties, id. 
bill broker receiving customer's bills to get 
discounted, cannot pledge or deposit them 
a security for advances, 239, 240. 
transfer of bill by indorsement equivalent to 
a new drawings 24 1 , 242. 
a bill in case of note, 242. 
transfer of indorsement gives right of action 
against all parties to bill, 238, 241. 
but if bill payable to order is not first in- 
dorsed by payee, holder can only sue 
person from wliom be got it, id. 
liability of indorser, id. 
revocation of transfer, when, 248. 
bow indorsement may be made without sub- 
jecting party to liability, 242. 
transfer by delivery, without indorsement, 
what obligation it imposes, 244 to 247. 
unless expressly otherwise agreed, in 
event of non-payment, original cause 
of action revives, id. 
of bill, without indorsement, a person 
may make himself liable, 246, 247. — 
(See Guarantee. Agreement.) 
on transfer of bill by delivery, without in- 
dorsement, assignor cannot be sued on 
j bill, but his assignee must resort to ori- 

ginal cause, id. 

I what circumstances will render this cause 

l unavailing, id. 

V by one of several partners, how far part- 

\ nership liable, 39, 202, 246. 

A obligations imposed by, can only be releas- 
\ ed by act of holder, 247. 

\ indemnity of accommodation indorser, 247, 
\ 248. 

8 .\CoI lateral guarantee that bill or note shall 
' be paid , 248. 

if collateral, must be made according to 
statute against frauds, id. 
must state consideration, &c. 248 to 250. 
decisions respecting validity of, id. 
is not transferable, 250. 
when not proveable under fiat, id. 

Other points as to statement of indorsement in 
declarations , evidence , $c. 
how. indorsement to be stated in pleading, 
671. 

concise form of stating indorsement, 572. 
in action against acceptor by indorsee, ap- 
plication for time waiver of proof of all 
indorsements except first, id. 
for less than due, must be described in 
pleading accordingly, id. 
not necessary to state it was made in in- 
dorser's hand-writing, id 
but semble allegation only surplusage, id 
if note payable to bearer declared on as in- 
dorsed, it must be proved, id. 
if declaration aver indorsement to have 
been before, and evidence shew that it 
was made after bill due, not a fatal vari- 
ance, id . — (See Variance.) 
notice of indorsement not necessary to be 
averred, 573. 

if unnecessarily stated in action by indorsee 
on note, &c. transferable by delivery, it 
must be proved, 637. — (See Evidence .) 
if attested by subscribing witness, he must 


INDORSEMENT — continued. 

Other points — continued 

be called, 628, 688, 6S9.-(8ee Wit- 

RIM. ) 

drawer's hand-writing to indorsement tout 


writing.) . 

indorser himself may prove ms own radon* 


ment, 645. . 

identity of payee with person making in- 
dorsement must be proved, 641. 
in case of several indorsements all but fint 
may be struck out at time of trial, if sot 
stated in the declaration, and the first was 
in blank, 280, 642. 

if in blank, several, not partners, may jom 
in suing on instrument, 643. 
what proof in such case necessary, id. 

' when bill payable to a firm, what evidsoca 


necessary, 644. 

plea traversing indorsement, 600. 


INDORSER.— (See Indorsee. Indorsemsnt. Trash 
fer) 

of bill of exchange, who is, 2, 26. 

of bill as a gift not liable to indorsee, 75. 

infancy of, no defence to action by or against 
drawer or acceptor, 24. 

aullwrity of, between principal and agent, when 
may be implied, 31. 

alteration of bill after indorsement, without con- 
sent of, invalidates same, 181, 182.— (See 
Alteration.) 

not liable after bill once paid by acceptor, 201, 
223. 

liable to what amount if he indorses a blank bill, 


214. 

bow far discharged by laches of holder, 214,215. 
— (See Laches.) 

to what extent he may recover money paw 
in ignorance of such laches, id. 287, • 

when residence of, unknown, advisable to state 

in n8t°b« b donffin ewe of bill under fire poee*. 

id.— (See Small Billt ) 
may make a conditional indorsement, Z • { 
indorsement.) 

qualified indorsement, ZSd. 

may effect policy of insurance to secure do pay 

ment of bill, 237. as 

has same advantages and disadvantages 

drawer, 241. 

when liable ne drawer, 241. 24* ^ ^ 

cannot bo charged « draw " "J® MS. 

gotiable for want of eeeond 
not liable to acceptor, 248.-J9eeW > ^ 

obligations imposed on, by indorse 

discharged, when, 247. retain 

for accommodation of party, when J 
money in hand, id. drawee refo# 

liable immediately to be .ued, if 
to accept, 241, 278. 

if acceptor does not pay, • 0 f bill, 

when not giving notice to, of diebono 
discharges him, 326. 

when not materiel, 380, **'• for *,nt * 
bankruptcy ofmdoreer no excuse 

notice of dishonour^ . ,tw 

tender may be before «"> 

notk* of dishonour o! 
issued, 341. 
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INDORSER — continue /. 

can only, by express waiver, waive right of de- 
fence of Itches, 343, 499 to 503. 
any person may make acceptance tupra protest 
without bis consent, 344. 
urny be sued without making demand of pay- 
ment from drawer, 868. 

discharged if holder take check from acceptor in 
payment, 899. 

effect of giving time to, 408 to 423. 
of foreign accepted bill, not obliged to pay with- 
out having bill delivered op, 463. 
waiver of laches by, not to be implied, 506. 
any one indorser may sue acceptor or drawer, 
when there are several indorsers, 535. — (See 
Action.) 

cannot be sued by bail or maker of note, who 
have paid it for him, 537. 
may bo bail for drawer, 548. 
in action against indorser, not necessary to prove 
any indorsement prior to bis, 571. 
small variance between declaration and evidence 
in name of, immaterial, 642. 
in action against, band-writing of drawer and 
prior indorsers admitted by bis indorsement, 
646. 

oiay prove bis own indorsement, 645. 
if subsequent indorsement stated, it must be 
proved, 646. 

letters written by, in general not admissible in 
evidence to impeach indorsee's right, 663, 
664. 

see exception, id. 

when a competent witness, 674. — (See Hit- 
nt »f. ) 

sum recoverable against, 677 to 689. — (See 
Damages.) 

INDULGENCE. — (So© Giring Time . Payment.) 
effect of giving time to prior parties to bill, 408 
to 423. 

giving time to acceptor or prior indorser dis- 
charges subsequent one, 418. 
giving lime to subsequent one will not discharge 

J irior one, id. 

der may sue prior indorser after letting sub- 
sequent one out of execution on letter of li- 
cence, id. 

of accommodation note, receiving composition 
from payee, and agreeing not to sue him, may 
recover from maker, id. 
and release to auch payee, of all claims in re- 
spect to note, not knowing that he is a surety, 
will not discharge maker, 419. 
holder of accomjnodation bill may take part-pay- 
ment from drawer, and a promise to pay resi- 
due, without discharging acceptor, 419, 315. 
effect of, in case of bankruptcy, 422, 423, 734. 
giving time to principal discharges surety, when, 
408to4I5. 

INFANCY— (See Infant. ) 

7!UL b ® 'P®* -11 / pleaded, M6. 

1 (deeded aloo«, no evidence in rapport of doc- 
»r»tioo required, 624. — (See SvuUtiee.) 

INFANTS.— (So. Ag.nL) 

contract* by, in jcoerel voidable, IS. 
ttcept in cara of neeenrariee, 18, IS. 

*■•7 contract for neoeranriee on credit, 18, note 


IN FA NTS — conlinutd. 

what are necessaries, 19. 
cannot be party to a bi)I,‘&c. 18, 19. 
not liable on accoant stated, 19, note ( e ). 
cannot be sued on hill given for necessaries, 19. 
ratification of contract, 20. 
bare acknowledgment not sufficient, id. 
most be in writing, id. 
when ratification presumed, id. 
liable on express promise made after twenty-one. 
19, 20. 

equity will set same aside where supplies extrav- 
agant, 19, note (/),98. 
when third persons liable, 20. 
may sue in nis favour, id. 
joinder of infant partner onaecesttry, id. 
may be an agent, 28. 

bill payable six weeks after be shall come of age, 
specifying day, good, 136, 527. 
cannot make indorsement so as to charge him- 
self, 200. 

but if he do, acceptor and subsequent indorsers 
when liable, 20, 24. 

payment of bill to infant, how fur valid, 894. 
if he join in making a joint note or acceptance, 
he ought not to be sued, 20, 530. 
when third parly is an infant in nction by two 
others, what form of note hoMen evidence 
under the count for money lent, 580. 
infant partner, on coming of age, to notify his 
dissent, 20, 3S. 

INFORMAL BILL, &c. 

cannot be declared on as such, 144. 
if insufficient in original formation, id. 
may be sometimes as an agreement, 144. 
must be stamped as such, id. 
consideration moat be proved, ui. 
cannot he proved under n fiat, id. 

p*yee of. may rae acceptor of, for money had and 
received, id. 

effect of, on indorser or holder, 145. 
liable to stamp doty, id. 

if bill, Sec. is informal, 1 etter to state it in plead- 
ing, with innuendoes, 566. 

INITIALS, 

party to bill giving ooly initials of Christian 
names, affidavit and proceedings need not state 
full name, 3 & 4 Will. 4, c. 42, a. 12. . 544 
561, 

INJUNCTION.— (See Equity. Court of.) 

when court of equity will cancel biU, 98 to 101. 
when negotiation of bill restrained by, 98 to 101 
250, 251. 

when partners may be restrained by, from is- 
suing bills, 49, 52, 66. 
in esse of bankruptcy, 66. 

INLAND BILLS. — (See BUU <f Exchange.) 
INNUENDO. — (See Informal Bill.) 

INQUIRY. — (See Search.) 

INQUIRY, WRIT OF.— (See Practice. Rfer- 
ence to Matter.) 

no occasion to execute one on judgment by de- 
fault. in action on bill or note, 588. 
otherwise if bill not stated in declaration, id. 
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INQUIRY, WRIT OF — continued. 

if bill payable in foreign money, tbie writ moat 
be executed, 689. 

wbat evidence moat be addoced upon, 691. 

INSANITY of maker of a bill, when not a defence, 
18. 

of aabecribing witness, what evidence of defend- 
ant** hand-writing sufficient, 634. 


INSOLVENCY.— (See Bankruptcy .) ! 

questions under bankrupt laws as to validity of 
payment after due notice of insolvency cannot 
now arise, 207. 

instances and constructions of the old enactment 
as to the term “ insolvent circu instances,” 
207. 

by act 6 Geo. 4, c. 16, question only confined 
to notice of act of bankruptcy , 207. 
voluntary transfer by insolvent when invalid, 
212 . 

debtor’s or creditor’s apprehending same does not 
render transaction a fraudulent preference, 
209. — (See Fraudulent Preference.) 
of principal suspected, equity entitles accommo- 
dation indorser to retain money in hand, 247. 
when excuses want of notice of dishonour, 441. 
of drawee, no excuse of notice of dishonour, 330, 
449, 493. 1 

or of presentment for payment, 854, 355. 
must be specially pleaded, 619. 
effect of new contract or promise K 756, 757. 

Insolvent Jlct t 7 Geo. 4, c. 57, and 1 & 2 Viet 
c. 110. 

voluntary transfer of bills, notes, &c. in- 
validated, 212. ' 

invalid if mode within three months before 
imprisonment, id. 

extends to transfers made at any time, if 
made with a view of petitioning, id. 
what deemed a voluntary transfer, id. 
discharge under, enactments and decisions, 
756 to 762. 

all insolvent acts to be construed liberally, 
756. 

insolvent, after discharge, giving a note to 
payee for a prior debt, not liable to bim, 
though may be to bond fide bolder, id. 
insolvent’s description in schedule, when 
comprehends bill or note, 757. 
enactments in 7 Geo. 4, c. 57, ss. 40, 46, 
60,61. 

re-enacted in 1 & 2 Viet. c. 110, ss. 69, 
75, 90, 91 . . 757. 

insertion of creditor’s name in the schedule, 
759. 

as to what debt insolvent discharged, id. 
what sufficient notification of debt in sche- 
dule under, id. i 

when holder will be affected by schedule or 1 
not, id- 

notice to creditors, how givon, 766. 
want of notice to creditor no answer to plea 
of discharge under, id. 
effect of new contract after discharge under, 
id. 

note given in consideration of not opposing 
discharge, void in hands of party know- 
ing it, 762. 

discharge under, does not release liability of 
other parties to bill, 421, 637. 


INSOLVENCY— continued. 

omission of bill in schedule not snfficic&t 


proof of payment, 425. , 

acceptor of bill discharged as an iniolTent 
from execution may nevertheless I* wed 
again on it by drawer who has paid d, 


when he continues liable, notwithstanding 
discharge, 756, 767. 
bow to inseit debt in sebedale, 759. 
provision of 9 Geo. 4, c. 73, s. 88, ai to ur* 
solvent debtors ia India, 743. 


INSPECTION, surety to a bdl not entitled to in- 
spection of a deed giving time to a principal 
debtor, 415. 

when allowed in action on bill, 585. 
to ascertain stamp not allowed, id. 
to discover forgery or fraud, when not allowed, 

by indorser on affidavit that he never indoned, 
id. 


INSTALMENTS, wbat sum recoverable oo biH or 
note payable by, 678. , 

bill or note payable by, wbat may be recovered 
on one default, 691, 678. 
mistake in days on note payable by, fatal, 67». 
bow interest on note payable by, » computer 
682. — (See Interest.) „ 

debt will not lie on note payable by.mmw 


INSTRUMENT, if ambiguous, when may be treated 



statement of, in indictment for forgery, <87. 

larceny, 802. 

for embezzlement of, 806. 


3URANCE in a lottery illegal, 92. 


INTENT, statement of, in indictment o forge 
793, 785. 
proof of, 798. 

INTENTION of parties to a bill, how far g‘ ve0 effeC 

0 r 

ceptancc, 295. 


EREST, , ^ . 

"SS".® 

when given in nature of damages 

of contruot, id. will 4. «• 4 * 

recent onactmeot of 3 « interest. 

s. 28 , empowering jury to ww 

id. ^ j A ky in recovery 

jury not bound to 31*®* . id. 

on bill occasioned by ho^’ .5 & 4 
allowed in trover for bill. »» 

Will. 4, c. 42 . a. 29. 
after a tender. 680. ^de, 
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INTEREST — continued. 

in case of goods sold to be paid for by bill. 

id. Farr r. Ward, 3 M. & W 25. 
bill must be produced to entitle plaintiff to, 
625, note (m),680. 

When not recoverable, unless payment de- 
manded according to 3 & 4 Will. 4, c. 42. 
s. 28. .680, 681. 
bail in error not liable for, 681. 
when contract to pay interest may be im- 
plied, id. 

custom of trade, id. 
bankers charging interest, id. 
compound interest, id. 
interest generally accessory to the debt, and 
falls with it, id. 
when otherwise, id. 

When it begins to run , 691, 682. 
when from date of bill or note, 681. 
when demand of payment necessary, id. 
on note payable on demand, id. 
on note pay h hie one year after the maker's 
death, with legal interest, runs from date 
of note, 682. 

against drawer only from time of notice of 
- dishonour, id. 

where no person to receive it, id. 
how computed on a note payable by instal- 
ments, id. 

recoverable under particulars of demand, 
stating that action was brought for amount 
of a note of hand, id. 

When it stops , id. 

carried on till final judgment signed, 682, 
693. 

in trover for bills, formerly only from time 
of demand and refusal, 693. 
now from time of conversion, id. 
after tender, and refusal to give up bill, in- 
terest ceases, id. 

legal rate of interest is 5 per cent. id. 88, 

89. 

how much recoverable on foreign bills of 
exchange, 683. 

alteration in usury laws, 87 to 89. — (Sec 
Usury) 

Other pointt relating to, 

where recoverable in case of bankruptcy, 
728, 729. 702. j 

where one partner draws bill in own name, I 
by consent of co-partners, interest reco- I 
verable against them on money counts, j 
. ( 
indorsement of payment of, on unstamped 
note, how far evidence of principal due, j 
424. 

refusal of court to stay proceedings on pay- ! 
ment of interest and costs, when, 695.— | 
(Sen Staying proceedings.) 
what sufficient payment of interest to take 
c®*® out of statute of limitations, 616, 

617. — (See Li mitalions . ) 

Table for calculating interest. Appendix , 815 
to 819. 

in general at the rate of one penny for each 
pound per calendar month, 815. 

INTEREST of WITNESSES — (See minus. 
Release . ) 

INTERPLEADER, BILL OF, when it may be 
sustained by an agent, &c. 37. 

122 


| I NTER PLEADER — continued. 
j when in case of two adverse claims, 213, 594. 

court of law can now interfere under 1 & 2 Will 
1 4, c. 58 . . 684. 

to obtain relief defendant must not claim any in- 
terest in tbe matter of suit, id. 
cross-claim must be in respect of same eubiect- 
matter, id. J 

INTERPRETATION OF CONTRACT, 167 to 
169. — (See Construction.) 

INTOXICATION. — (See Drunkenness .) 

INTRODUCTORY AVERMENTS, when neces- 
sary in indictment for forgery, 789. 

I. O. L . does not amount to promissory note, and need 
not be stamped, 626. 

otherwise if it contains words of agreement, id. 

Curtis v. Rickards, I Scott’s N. R. 155, 

Addenda , 822. 
evidence in support of an account stated, 626. 
Evans v. Pbilpots, 9 C. & P. 270; Curtis v. 
Rickards, 1 Scott’s N. R. 155.— Addenda 
822. 

bill in equity to discover consideration for, 100. 

IRELAND, bill drawn in, on England is a foreign 
bill, 10, 298. * 

Irish bill requires a protest, 4 E*p. Rep. 48, see 
9 Geo. 4, c. 24. 

Irish bankers and partners, 18. 

IRREGULARITY, instances of, in taking bill or 
note, &c. 257, 258. — (See Loss.) 
none previous to judgment sufficient to oppose 
motion to refer to master, 5.90. — (See Refer - 
( ence to Master.) 

| if any, it must be subject of cross motion to set 
I judgment aside, id. 

i JOINT ACCOUNTS, application of payments on, 
404, 405. — (See Payment.) 

JOINT AND SEVERAL NOTE, entering up 
1 judgment on cognovit, and levying part under 

a fi. fa. against one, no discharge of the other, 
j 418. 

i holder discharging one party operates as a dis- 
I charge of all, id. 

when several actions on, advisable, 538. 

JOINT STOCK COMPANY.— (See Bankers. 
Partners. Public Companies.) 
members of, advancing money to directors, when 
may sue them individually, 61. 

JOINT TRADERS.— (See Partners .) 

JUDGE. — (See Judgment. Reference lo Master. 
Summons . Rule.) 
order of, requisite to hold to bail, 544. 
how far effective to detain prisoner in custody, 

&C. 547. 

arrest by order of, on insufficient affidavit, how 
application to set same aside shold be made, 
id. 

will order copy of bill to be given, when, 585. — 

(Sec Inspection.) 

will order proceedings to be staged, when, id. — 

(See Staying Proceedings j 
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JUDGE — continued. 

will require defendant to shew cause why bill, 
&c. should not be referred to master or pro- 
thonotary, 588. — (See Reference to Master.) 

JUDGMENT, 

without payment no satisfaction, Tarleton v. 

Alhosen, 2 Ad. & El. 32 . . 401. 
by default or confession aids illegality in con- 
tract, 96, 687, 588. 

on usurious consideration, set aside without re- 
payment of principal and interest, 96, 97. 
TOovered on bill given by one of three joint co- 
venantors, when no bar to action on covenant, 

174 . 

releasing acceptor after, does not discharge draw- 
er, &c. 418, 5S9. 

if prior party to bill, &c. sue subsequent one, and 
recover a verdict, judgment will be arrested, 
687 . 

by default in action on a bill or note, damages 
computed by master, 588 — (See Reference to 
Master.) 

otherwise if bill be not stated in the declaration, 
id. 

on, by default, loss of bill no defence, id. 
by default, before plaintiff entitled to final judg- 
ment, must refer bill to master, or sue out a 
writ of inquiry, id. 

practice is to refer the same to master, id. 
by default, and bill payable in foreign money, no 
reference to master allowed, 588, 589. 
reference to master not allowed in action on 
judgment recovered on bill, 589. 
but on demurrer to count on bill, and judgment 
for plaintiff, reference to master allowed, id. 
in such case nolle prosequi must be entered to 
other counts, id. 

when nolle prosequi cannot be entered without 
consent of defendant, id. 
nterlocutory judgment must he signed before 
rule to compute, id. 
service of rule, 589, 590. 
on motion to refer to master, no irregularity pre- 
vious to judgment available, 690. 
if any, it must' be subject of cross motion to set 
it aside, id. 

affidavit in support of, Classey v. Drayton, 6 M. 
& W. 17. — Addenda. 

after judgment by default, no matter is admissi- 
ble in evidence in defeasance of action, 591. 
by default, equivalent to admission, id . — (See 
Admission.) 

but if one of two makers of note suffer judgment 
by default, it must nevertheless be proved on 
the trial against the other, 628. 
after judgment, when bail in error necessary, 689. 

JUDGMENT, FINAL. — (See Judgment. Judg- 
ment Interlocutory.) 

cannot be signed in action on bill after judgment 
by default, till after reference to master or 
inquiry, 588. 

after demurrer to count on bill, and judgment 
for plaintiff, may refer to master and enter the 
nolle prosequi at any time before final judg- 
ment signed, 589. 

interest carried on till it is signed, 682. 
otherwise in trover, 683. 


JUDGMENT, INTERLOCUTORY. -(See Re- 
ference to Master.) 

after, and death of plaintiff, court will grant rale 
to compute, 588. 

if bill lost or destroyed, court will grant a rale t# 
refer to master on production of a copy of bill 
verified by affidavit id. 
practice confined to cases where bill or note spe- 
cially declared on, id. 

signed for want of plea, rule to refer may be 
moved for same day, 589. 
signed on demurrer, plaintiff must wait till the 
following day, id. 

JURY, ambiguous expressions by drawer as to no- 
tice of dishonour in due time a question for, 
480. 

bow far question of reasonable time io giving 
notice of dishonour or making presentment, to 
be determined by, or by court, 336, 879,480. 
time when presentment for payment should be 
made, not to be determined by, 369. 
judge may take opinion of, as to reasonable time, 
with reference to mercantile transactions, 379. 
jury to determine what is reasonable time for 
presenting bill payable after sight, id. 
decisions of, as to reasonable tima bare been very 
contradictory, id. . 

due diligence on inquiry after drawer or mdorser, 
whether a question for jury, 453. 
facts implying a waiver of notice of dishonour 
must be left for decision of, 501. 
evidence left to jury to say whether there was lull 
notice of dishonour, &c. at time of prom* to 
pav, 660.— (See Evidence. Promte.) 
when note payable by instalments, W " 
sometimes give whole amount in * 

may, under circumstances, refuse togwe inter**, 

not competent to decide on alteration « or 
note, on bare inspection of 

giving general damages on count on a Ml, 

g on account stated, u bill be void the court will 
award a venire de novo, 583. 
ambiguous expressions m letter, wben q ^ 
t ion for jury, to prevent operation of statute H 

limitations, 614. 

KING.— (See Extent.) , , ^ 

may assign chose in aclion t so as t *8* 
equitable interest in assignee, 7. 
bow to transfer bill, 226. his 

cannot be guilty of laches, nor those acting 

agents, 435. 

LACHES.— (See Pretentmti tf* 

Paymtut. Mtictof *+£&%+ 
tice of Mon-payment. M&W- 
Waiver.) r^„u r i 

In general , consequences imms- 

if bill not properly stamped, laco*. 

terial, 434. , 

U, present for acceptance, ^ ^ 

laches as to a 

aa to prior bJl or debt. 

when excusable, 272, W ■ j$. 

consequences of it, how waned, 
to present for P»y?'* D, > jm jgj. 

consequences of it, 868 » *">• 

how w aired, 890. 
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LACHES— ronii n ue d. 
to give notice, 
of non-acceptance, 825. 
consequences, and when excused, 825 
to 882. 

when waived, 848. 
of non-payment, 

consequences, and when excused, 484 
to 455. 

where waived, 499 to 507. 

Other points , 

of bolder of bill, discharges partiee to h from 
liability, 177, 242, 4 88, 484. 
nor can inch bolder recover upon orig ina l 
consideration, 177, 488. 
otherwise if party delivering it was no party I 
to bill, or if bill given as a collateral se- 
cant?, 441, 488, 484 . 
or if the bill was foonded on illegal con- 
sideration or contract, 95. 
of holder of bill, in not giving notice of oon- 
acceptanoe, does not affect subsequent 
bona fide indorsee, 214. 
otherwise if be knew of such dishonour, 
215. 

if such bill is paid by indorser, ignorant of 
laches, when he cannot recover from 
drawer and prior indorsers, id. 
if foreign bill is payable after sight, no 
laches to pot it in circulation before ac- 
ceptance and to keep it so in circulation, 
275. 

not Jacket even to keep it in circulation 
without acceptance a year, id. 
oot laches to present for acceptance twenty- 
*ix days after its srrival, it bill is drawn 
payable in India sixty days after sight, 

Lot it is to keep such bill locked op a con- 
siderable time, id. 

what has been deemed to be a reasonable 
time, so as to avoid objection to liability 
on account of, 278. 

what is partly question of law and partly of 
fact, uL 

in not making presentment for acceptance in 
proper time, may be excused by some rea- 
sonable cause, id. 

it will be, in holder of bill payable at bank- ! 
er*s, not to present it in usual banking 
hoars, 287, 288. 

but such neglect will not discharge acceptor, 
315 . 

in regard to bill indorsed over by acceptor of 
another bill to holder, wilt discharge such 
acceptor, 816. 

but if bill was not indorsed, it is otherwise, 
id. 

in not presenting bill for acceptance, and 
not giving notice of non-acceptance, does 
not prejudice if bill on wrong stamp, 
326. 

cannot be attributed to king or his agents, 
id. 

in not giving notice of dishonour, in what 
cases not material, id. — (See Efforts. 
Notice of Non-payment ) I 

in case of non-acccptanco may be waived I 
in same manner as in case of non-pay- | 
ment, 343. — (See Notice of Non-juiy- j 
ment. tl'aiccr.) j 


LACHES— con tinued. 

Other points — continued. 

promise to pay dishonoured bill without 

knowledge of laches not binding, 348. 

| (See Promise. fVairer.) 

person, party to bill, once discharged by* 
always discharged, 843. 
in not protesting foreign bill, when not ma- 
terial, 344— (See Effects. Protest. 
of bolder, in not making presentment for 
payrnent.does not discharge acceptor, 862. 
no laches to discharge acceptor, where bili 
payable at banker's, 499. # 

wnat laches in sending notice of dishonour 
by post, or by private hand, 472, 478. 
of laches proved, evidence of consideration 
cannot be received, 177, 678— (See Dec- 
laration.) 

LARCENY . — (See Embezzlement. False Preten- 
ces.) 

of bills and notes, 799. 
enactments relating to, id. 
the instrument stolen, 800. 

must have been duly stamped, id. 
other requisites, id. 
indictment for, 802. 

statement of the instrument, id. 
statement of property, &c. 808. 
conclusion, 804. 
accessories, id. 
evidence, id. 

restitution upon conviction, 800. 

LAW, wager on abstract question of, bad, 84. 

LAW, COURT OF.— {See Court of Law.) 

LAW MERCHANT— (See Custom.) 

governs legal system of bills of exchange, 8. 
Founded on rules of good faith and equity, id. 
when silent, evidence of custom admissible, 56, 
197. — (See Jury.) 

part of law of land, and need not be stated in 
pleading, 559. 

LAW, WAGER OF, abolished, 3 & 4 Will. 4, c. 42, 

s. 13 .. 689 . 

LEAVE OF COURT, compounding misdemeanour, 
&c. with, when good consideration for bill, 
&c. 83. 

LEGACY — (See Executor.) 

of larger amount than bill bequeathed to payee, 
not a payment of bill, even though he be 
holder of it, 401. 

but bill discharged by an entiy in testator’s hand 
that debtor should pay no interest or principal, 
unless testator distressed, id. 

LETTER, acceptance of |bill by, how far valid, 288. 

— (See Acceptance.) 

notice of dishonour given by, how far valid, 472. 

— (See Notice of Non-acceptance. Post.) 
mistake in directing letter giving notice no ex- 
cuse for delay, 474. 

letter written by one of the makers of joint and 
several note to the other, desiring him to set- 
tle debt, will take case out of Statute of Li- 
mitations, 612 . — (Sec Limitations.) 
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LETTER — continued. | 

containing notice of dishonour, notice to produce j 
same should be given, 656. — (See Evidence.) | 
what evidence on default of production after no- | 
tice to produce given, that due notice of dis- j 
honour was received, id. 657. 1 

what presumptive evidence of due notice of dis- 
honour from, id. I 

when evidence of notice of dishonour given, what i 
other evidence in regard to letters will suffice, ! 
653. — (See Poet-office. Post.) 
in civil cases, post-mark on letter evidence of 
time and place when and where put in post, 
id . — (See Post. Evidence.) 

LETTER OF ADVICE, when advisable, 166, 162 

LETTER OF LICENCE. — (See Composition.) 
letting subsequent indorser out of execution on 
letter of licence, no bar to an action against 
prior one, 418. 


LETTERS PATENT, crown may grant, to trading 
companies, 7 Will. 4 & 1 Viet. c. 73 . . 66. 

LEX LOCI. — (See Foreign Law.) 

bills, &c. construed according to law of country 
where made , 167. 

remedy according to law where pur sued , 169. 
given effect to as to protest, 170, 171. 

LIABILITY, of members of trading companies indi- 
vidually, 67. 

of party delivering bill, when suspended and 
when it revives, 172 to 1S1. 
of acceptor, 303 to 309. 

how discharged, 309 to 317. 
of drawer, 192 to 194. 

how discharged, 325, 353. 
of indorser and transferrer, 237 to 24S. 

how discharged, 325, 353. 
of a party merely delivering a bill, 244. 
of a party guaranteeing a bill, 248, 323. 
of party promising to pay a bill, 321 to 324. 
promise to pay bill under misapprehension of, 
when sufficient, 502. 

how to be stated in action against acceptor or 
maker of note, 570. 

how to be stated in action against the drawer or 
indorser, 576. 

to costs, how far witness disqualified by, 671. 
person discharged from liability on bill by bank- 
ruptcy and certificate, is competent witness in 
action on same bill, 672. — (See Witness.) 
extent of, by bail, 549. 

LIBEL, agreement to libel another bad, 85. 

LIEN, when waived by taking bill, 174, 175. 
in case of freight, 174. 

vendor of estate does not waive it by taking bill 
or note, and receiving its amount by discount, 
175. 

in case of partial advance by banker on bill de- 
posited with him, and such banker becomes 
bankrupt, his assignees have lien on it, 211, 
750, 753. 

indorsee no direct lien on effects of drawer in 


hands of acceptor, 237, 238. ! 

but if drawer and acceptor become bankrupts, 
how far otherwise, 238, 239. , 


LIEN — continued. 

accommodation acceptor or indorser, what lien 
he has, 247, 318. 

lien in case of bankruptcy in general, 750 to 
756. 

LIMITATIONS, STATUTE OF, 
different enactments, 608, 609. 
when cause of action accrues, and statute begins 
to run, 609. 

the defence under the statute must be pleaded, 
596. 

when plea to be actio non accredit , 609. 
if holder dead when bill became due, statnte 
does not begin to operate till administration 
obtained, 610. 

will be a bar if executor not appointed through 
litigation as to probate until after the six years, 

begins to rnn from time when agent damnified 
by principal’s refusal to accept, id. 
surety can only sue co-surety for payment made 
within six years, id. 
in case of goods sold on credit, id. 
if bill or note payable after sight, id. 
if note payable on demand, statute begins from 

although payable with interest on demand, id. 
unless payable at a particular date, ut. note(?j. 
if payable twenty-four months after demand, 
then not till eight years after demand, 611. 
debtor’s stating an account verbally within 
years suffices, id. * 

though mere parol statement without new con- 
tract insufficient, id. r 

what a sufficient acknowledgment before 9 Geo. 
4. c. 14, to take case out of, » d. 613. 

verbal acknowledgment or promise not admire 

JSCXX&Sfr-'r**' 

,D ^nusf be 'signed by him and not by ago". 

unstamped promissory note will not take case oat 

ambiguous letter question to decide ® n > *[*-, 
paroUvidence admissible to supply want 
of written acknowledgment, « d- 
what a sufficient part payment to take case 

°^'deUvery *ofgoods when sufficient, 616. 
delivery of a bill, trf- . , 

payment of money into coart, nf. 

sufficient, 617. 
in equity wbat sufficient, id. 
foreign law with respect o, iritbio 

paymentof part of principal «■*£&. 
P Lyearsbf one of aeveml Imog « 
case ont of statute to all, 609, bio- 
not so after death of one, 61 • go 

indorsement of payin' - ®“de b y ' 

longer takes ou ‘ "^gment does not 
written promise or acKnowi^g 

require stamp, id. a Mmowled*mentibeW 
instances before the act of acknowledge 

sufficient, 6U * 612 - sufficiently «' 
what written acknowledgment 

plicit since the act, *«•» <k c * 
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LIMITATIONS, STATUTE OF — eonlinutd. 
pro® isc to pay when able, ability to pay must be 
averred and proved. 613. 
in equity, operation of statutes, 617. 
foreign law does not operate here even on in- 
struments drawn abroad, 613. 

Other points, 

begins to ran from expiratioo of credit, 610. 
stating an account, when sufficient to take 
case oat of statute, 611. 
ambiguous letter may be left to jury , to de- 
cide whether an admission of a debt, 614. 
payment of interest by any party to a bill 
takes case out of statute as to all, 617. 
bills of exchange affected by, 3. 
creditor may appropriate a general payment 
in discharge of debt barred by, 403. 
foreign law relating to, does not apply here, 
170. 

indoreemente of part-payments on bill made 
by holder formerly in some cases took 
case out of, 427. 
but not so now, 609. 

twenty years affords presumption of pay- 
ment, 427. 

effect of statute where bill or note dated 
upwards of six years past, 563. 
begins to operate from lime bill due, and 
not from time made, 609. 
actio non accrerit, and not non assumpsit 
infra sex annos , the proper plea, 610. — 
(See Pleas.) 

cannot be pleaded to action on bill payable 
after sight, onless bill presented, 610. 
note payable on demand, statute runs from 
date of note, t d. 

so, though payable with interest on demand, 
611. 

but not if payable a certain time after de- 
mand, id. 

acknowledgment of one of several drawers 
of a joint and several note, bow far evi- 
dence to take case out of, id. 
letter written by one of such drawers to 
another, desiring him to settle debt, evi- 
dence to take case out of, 612. 
payment generally by one maker of joint 
and several nate to payee, not sulfirieut 
to take case out of statute against other, 
id. 

acknowledgment by one partner to take 
case out of the statute as against other 
must be clear and explicit, id. 
receipt of dividend under bankruptcy of 
joint maker of note within six years on 
account of note, will bar statute in action 
against the other, id. 

aliter when debt proved was not on note, id. 
must be specially pleaded, 596. 
in case of bankruptcy, when does not pre- 
clude proof, 706. 

prevents petitioning creditor’s debt, 700. 
debt barred by, a sufficient consideration to 
support new promise or acknowledgment 
in writing, 74. 

plea in abatement may be amended to save 
statute of. 562, 563. 

LIQUIDATED DAMAGES, failure of considera- 
tion arisiog from, as a defence, 77. 


LIQUORS. — (See Spirits .) 

LOAN, discounter of bill canoot treat it as a loan, 
and^sae party whose name is not on it, 59, n. 

LONDON. — (See Ftme Covert.) 

custom of, in respect to payment of bills by 
drafts, &e. 332, 391, 400. 
by custom of, debt maintainable against execu- 
tors on simple contract, 689 — (See Action of 
Debt.) 

LONDON GAZETTE, notice of bankruptcy in, 
when sufficient, 208. 

LORDS’ ACT, repealed by 1 & 2 Viet c. 110, * 
119.. 526. 

LOSS OF BILLS, NOTES AND CHECK8, 258 
to 271. 

conduct to be observed by party losing by acci- 
dent, fraud, or felony, 97, 253, 258. 
what notice of loss, &c. to be given, 253. 
form of such notice, 97, n.(Ar), 253, n.(m), 
258. 

to whom to be given, and how, 258, 254. 
what notice not sufficient, 254. 
care to avoid any libellous statement, 253. 
when not liable to action for libel, &c. id. 
when loser must bear the loss, 255, 256, 
262, 263. 

when subsequent holder may or not recover 
thereon, 255, 256. 

in case of bill or note transferable by de- 
livery, 254. 

in case of bank note, 255, 256. 
when acceptor or drawee protected in pay- 
ing, 256, 260. 

mala fidet now essential to defeat claim of 
bolder for value, 257. 

what caution to be observed in taking a 
bill, 256. 

instances of want of due care, 257, 258. 
proper inquiries suggested, 258. 
consequences of giving due notice of loss, 259. 
advisable to remit bank notes by halves, 259, 
260. 

evidence in case of loss, 260. 
acceptor not to pay without production of bill, 
and being assured that bolder entitled, 260, 
270. 

no title acqu ired where first indorsement forged, 
260, 261. 

necessity for loser to apply for payment at ma- 
turity , and give notice to all parties of non- 
payment, 262, 270, 271. 
of loser’s right to require another bill, &c. 263. 
loser’s remedy in equity, 264. 

circumstances under which equity will give 
effect to a mutilated note, part of which 
has been lost, id. 

wben a bill lies, though possibly defendant 
might be secure against action of another 
person, 269. 

when remedy at law or not, 265 to 271. 
no action lies on lost bill indorsed in blank, 265. 
though bill lost after due, id. 
and this though bond of indemnity tendered, id. 
nor will action lie for consideration of bill, 266, 
267. 

nor on express promise without new considera- 
tion, 267. 


Digitized by Tooele 



890 


INDEX 


LOSS t OF BILLS, NOTES AND CHECKS— 
continued. 

giving indemnity bond a new consideration, 26S. 

v but if bill destroyed^ or not negotiable, action 
lies, 268, 894, 396. 

so if not indorsed, or only specially indorsed, 
268. 

though statute of limitations having run before 
loss gives loser no right to sne, id. 

on loss, &c. of foreign bill by drawee, he must 
give holder a promissory note, 270. 

if new bill not to be had, protest may be on co- 
py, id. 

debtor discharged, if by creditor's request be 
remit bill by post, and it is lost, 237. 

otherwise if bill delivered to bellman in the 
street, id. 

Postmaster- General not liable for loss of bills 
and notes stolen out of letters, 262. 

but deputy postmaster liable for neglect, id. 

Carriers , when liable for loss, id . — (See Car- 
riers.) 

provisions of 11 Geo. 4 & 1 Will. 4, c. 68 , 
relating to, 262. 

bow far payment of lost bill valid, 894, 395. — 
(See Payment.) 

loss of bill no defence after judgment by default, 

688 . 

on loss of bill after interlocutory judgment, court 
will refer it to master, when, 268, 888 . — 
(See Reference to Master.) 

what sufficient proof of petitioning creditor's 
debt where bill lost after bankruptcy, 697, 
266, note (z ). — (See Bankruptcy.) 

admission of proof under fiat in case of lost bill, 
7SL 

LARCENY, &c. of bills, 799 to 809. 

LOTTERY, gaming in, illegal, 92. 


MARRIAGE — continued. 

contract made in restraint of, void 84. 
for procuration of, void, id. 

MARRIED WOMAN.— (See Firm Covert.) 

MASTER, REFERENCE TO.— (See Reference to 
Matter . ) 

MEMORANDUM, effect of it on back of note or 
bill, or separate paper, 140, 141. 
guaranteeing bill when void, 248 to 250. 
at foot of note, making it payable at place cer- 
tain, in action against maker no averment of 
presentment there necessary, 674. 

MERCHANTS.— (See Bills of Exchange.) 

inland bills formerly valid only between mer- 
chant and merchant, 12 . 
now otherwise, 14. 

what notice of dishonour is sufficient to, and 
how it should be served, 454. 
judges may consult them in new cases, 172, 
879. — (See Custom. Jury.) 

MESSENGER, SPECIAL, when notice by and ex- 
pence of allowed, 487. 

MISDEMEANOR, compounding of, not a legal con* 
sideratioD, 83. 

bankers and agents embezzling bills is, 804 to 
806. — (See Embezzlement.) 

MISDESCRIPTION— {See Misnomer. ) 

of payee of a bill, where it will net vitiate, 166, 
637. . 

in address of a letter, no excuse for delay in no- 
tice, 451, 480. . , 

wben otherwise, if through indistinctness ot 
drawers writing, 480. 


LUNAR MONTH, 373.— (See Calendar Month. 
Month.) 

MAKERS- 1 - (Promissory Note. Drawer. Ac- 
ceptor.) 

maker of note after indorsed stands in same sit* 
nation ns acceptor, 521. — (See Acceptor.) 

of accommodation note may be sued, though 
composition taken from payee, & c. 417 to 
420. 

•releasing such payee, not knowing that he is a 
surety, will have same effect, 419. 

in action against, when to aver presentment at 
particular place, 574. 

if maker make note payable at certain pkice by 
memorandum at foot, that does not qualify 
contract, iti.J 

MALA FIDES must be shewn to defeat claim of 
holder for value of lost or stolen bill, 47 , 215, 
216, 257, 259, 525, 652. 

MARK, signature by, how proved, 630. 

MARKET.— (See Fair.) 

MARRIAGE, what prima facie evidence of, 22, 
note (n). 

instrument payable on, is not a mood bill, &c. 

135. 


MISNOMER.— (See Misdescription. 

in affidavit to hold to baU, when cured, &c. 
in declaration, where description of bill total, W 
aliter if only in names of parties to actions, w- 
not pleadable in abatement since 3 & 4 will. 

4, c. 42, s. 11. . . 561. 
defendant may cause declaration to be amended 
at plaintiff’s cost, id. 

wben initials may be used, 3 & 4 Will. 4, c. -» 
s. 12. .. 561,562. 

what misnomers not fatal, 561, 642, note (/>)• 
of payee of bill maybe rectified by parol evi- 
dence, 156. 

MIS-STATEMENT in declaration, how taken ad- 
vantage of, 693.— (See Demurrer. ) 

MISTAKE in indorsement, when indoreee not pre- 
vented from suing, 231. tg . 

in a bill when it may be corrected, > 
531.— (See Alteration.) , . . .. 

in directing a letter, no excuse for delay 

nnhraa arising through indistinctness in drawer's 

band-writing, 480. 495 to 432- 

in payment, when recoverable baca, 4 

(See Paymtnl.) n-nectiwt •* 

in French court* of Enghshlaw rMP^ * berei 
will not prevent holder from recovery 
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MONEY COUNTS. — (8ee Declaratione. 

utility of, when applicable in case of bills nod 
notes, 578 to 583. 
forms of, 556. 

MONEY Cl RUENCY between England and Ire- 
land assimilated by 6 Geo. 4, c 79. 

MONEY HAD AND RECEIY r ED, when action for, 
will not lie against bailee of bill, 97, note (m). 
when money recoverable back, 504, 507, 426. 
450. 

agent misapplying proceeds of bill must be sued 
for, 199. 

otherwise if bill not doe, 251. 
when may be recovered on payments by mis- 
take, 425. 

in cases of forgery, 426. 
form of count for, 556. 

MONEY LENT to play at illegal game cannot be 
recovered back, 84, note (A*), 
to settle stock-jobbing transactions, when not re- 
coverable back, 92, note (g). 
form of count for, 556. 

MONEY PAID, form of count for, 556. 

MONEY, PAYMENT OF, INTO COURT, ad- 
mits validity of bill or note and sufficiency of 
■tamp, 626, 629, 687. 
admits holder’s title, 646. 
how pleaded, 597. 

MONTH, means calendar in case of bills and notes, 
373. 

bow calculated as to time of payment of bills 
and notes, id. 

MORAL OBLIGATION a sufficient consideration, 
74. 

MUTILATED BILL may be established in a court 
' of equity, 264. 

MUTUAL CREDIT.— (See SW-of. Bankrupt- 
cy*) 

general observations, 5 Geo. 2, c. 30, s. 29, and 
« Geo. 4, c. 16, s. 50 . . . 739 to 748. 
nature of debt to be set off*, 741. 
in what right due, 743. 

lime when the mutual debts or credits arose, 744. 

NAME. — (See Misdescription. Misnomer. Vari- 
ance. ) 

of payee, mistake in, 157. 

suing by initial, when not allowed, 544, 561, 562. 

NAVY AGENT, not a banker within bankrupt 
laws, 693. 

NAVY BILL, transfer of, 197, note (<). 

consequence of being misapplied by banker or 
agent, 199. 

NECESSARIES— ( See Infant.) 

NEED, presentment of bills in case of, 165, 286, 
351, 478. 

NEGLECT. — (See Laches. Release.) 


NEGOTIABILITY, not essential to validity of a 
bill or note, 159, 196. 

want of words of, holder may sue an original 
consideration, 177. 

" hat words essential to make bill or note nego- 
tiable, 159, 195, to 197. 
if bill not negotiable be negotiated, fresh stamp 
requisite, 128, note (e). 

NEGOTIATION of bill before an agreed period, 
pirty negotiating compelled to take it up, 72.* 
when it waves a lien, 174, 175. 

* bill or note cannot be altered after perfected, and 
complete before such negotiation, 185. 
an exchange of acceptances is, 188. 
delivery of bill to drawee by drawer to be ac- 
cepted is not, 187, 188. 

of bill may be restrained by court of equity, but 
not by law, 97 to 99, 250.— (See Court of 
Equity. ) 

of bills under 5/. restrained, 150. 
of forged bills, restrained by courts of equity, 
252. 

NEY ER INDEBTED, plea of, not allowed in ac- 
tions on bills, &c. 596. 

NEYV STYLE.— Style.) 

of old and new style where they prevail, 369, 
370. 

NIL DEBET, plea of, abolished, 596, 599. 

NOLLE PROSEQUI must be entered to the other 
counts offer demurrer to the one on bill, and 
judgment for plaintiff* upon reference to master 
to compute, 589. 

but thij entry may be made any time before 
final judgment, id. 

NON-ACCEPTANCE. — (See Notice of JVon-ac- 
ceptance. Protest.) 

noting of itself not sufficient notice of, 215. 
of non-acceptance, and what holder ought to do 
thereon, 325 to 343. 

liability of drawer and indorsers to pay imme- 
diately, 340. 
not ao in France, id. 

and this though instrument be somewhat like a 
note, 340. 

on bankruptcy of drawer, bill proves ble imme- 
diately on non-acceptance, id. 
if party on arrest give draft which is dishonour- 
ed, be may be arrested again on same writ, id. 
if seller of goods take bill from drawer in pay- 
ment, on non-acceptance, be may immediately 
recover, 341. 

when sufficient in such action for drawer to 
prove presentment for acceptance, id. 
without shewing that bill was protested, or that 
drawer bad notice, id. 

drawee refusing to accept, but requesting bolder 
te call again, bolder not bound to present it or 
return bill, id. 

drawer or indorser may plead a tender in a rea- 
sonable time after notice, id. 
but this doctrine doubted, id, 
acceptor cannot, if he does not pay immediately 
oo presentment, id. 

clear, that if action improperly commenced, ap- 
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NON-ACCEPTANCE continued . 

plication to coart mast be made to stay pro- 
ceeding, id. 

when notice of non-acceptance has been given, 
no presentment for payment need be made, 
341, 342. 

parties to bill protested for non-acceptance, 
liable to pay principal, interest, and dama- 
ges, 342. 

when note is payable according to coarse of 
exchange, what liability is incurred, 342. 
and if party is discharged by foreign laws where 
bill was drawn, he cannot be proceeded against 
here, 169, 170, 342, 618. 
if holder omits to give notice of, when made, 
other parties discharged, 325 to 332, 342. 
effect of plea of, and what may be given in evi- 
dence under, 599. 

NON ASSUMPSIT, effect of, in action on bills, &c., 
595, 598. 

NON DETINET, what denied by, since new rules, 
597, note (r); Richards v. Franckum, 4 Jurist, 
682, Addenda , 823. 

NON EXISTING BILL, promise to accept, how 
far valid, 284, 285. 

NON JOINDER. — (See Abatement.) 

NON PAYMENT, — (See Notice of Non-payment. 
Protest. ) 

conduct holder should pursue on non-payment, 
433. 

bill should, if foreign, be protested, and notice 
of dishonour given whether foreign or inland, 
id . — (See Notice of Non-payment.) 

NOTARY PUBLIC, 

His office and duty in general, 332, 333, 455 
to 466. 

his duty when 'protesting bill for non-ac- 
ceptance, 333. 

must draw up protest on bill itself if pos- 
sible, otherwise on copy, id. 
demand of payment must be made by, be- 
fore protest for non-payment completed, 
id. 

question whether demand must be by notary 
himself, or may be by his clerk, 333, 468 
to 463. 

entry of clerk of notary of dishonour of bill 
in a book may be given in evidence on 
proof of death of clerk, 462. 
acceptance supra protest must be made in 
presence of, 346. 

his conduct on protesting for non-payment, 
458 to 463. 

cannot protest bill for non-payment by 
banker, if presentment not made in usual 
hours of business, 387, 654. 
unless person stationed there to answer, 
when presentment good, 654. 
and no inference that bill was presented in 
due time is to be drawn from presentment 
made by notary in the evening, 387. 
doubtful whether clerk of, can protest under 
9 & 10 Will. 3, c. 17 . . 465. 
may note a bill for non-payment on day of 


NOTARY PUBLIC — continued. 

refusal, and draw up protest afterwards, 
477. 

if bill be presented at banker's by a notary 
after five o'clock, when he cannot protest 
for non-payment, 387. 

on payment of bill for honour of another, 
declaration should be made before a 
notary for whose honour it was done, 
609. 

his duty on such occasion, id. 

protest under seal of notary made abroad 
proves itself, 655. 

but if made in England, notary wbo made 
it, and subscribing witness, if any, must 
be called, id. 

where to protest in case of prior refasal to 
accept, 2 & 3 Will. 4, c. 98 . . 458, 349. 
Table of Fees of Office, Appendix , 913, 814. 

NOTES — (See Promissory Notes. Bankers' Notes. 
Cash Notes.) 

NOTICE IN GENERAL, notice of determiniag 
agent’s authority, when to be given, 82.— 
(See Agent.) 

express notice to creditor from several partners, 
disavowing authority of one partner, disables 
him from binding them, 48, 49. 
notice of dissolution of partnership, what to be 
given, 52. 

of act of bankruptcy, 208. 
what deemed a constructive notice, id. 
not necessary to be given of indorsements, 
236. 0 _. 

should be given of loss of bill or note, 253 — 
( See Loss. ) . 

should be given of partial or conditional a 
ceptance, and how, 301, 302— (See c- 

sbould be given when holder protests bill because 
drawee has absconded, 343. . 

of taxing in K. B. unnecessary, if defenda 
wish to obtain a rule he must do it at is 
peril, 589, Rule H. T. 4 Will. 4, r. I.*-* 7 - 
of prothonotary's appointment to compote 
be given in fc. P. 539. e 

of payment by mistake must be given 
day, 426. . , . ^ jj. 

to produce bill on trial when m hands 
feudant, necessary, 626. 
but this does not extend to trover, or a 
ment for larceny, &c., id. ^ 

when notice of dishonour evidence o 
being too late, 658. 

NOTICE OF DISSOLUTION OF PARTNER 
SHIP. — (See Partners.) « 

in Gazette, how far sufficient, 5 , ’ CM - 

express notice should be given to 

tomer, 52, 53. . and 

in Gazette, and sent round to 

bill drawn by one P» rtn , er f f ” t “o„, id. 
the others need not apply for J no tics 

alteration in banker’s printed checks go* 
to customers using them, ^dravo 

not necessary where dormant partner w. 

his name, 50. the rest 

one partner refusing to sign a 
may file a bill, 62. 
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NOTICE OF FRAUD, LOSS. &c., 97, *53, 245, 
258. 

when to be given, 253. 

forms of socli notices, 97, n. (k), 253, n. (»), 
258. 

NOTICE TO PRODUCE BILL should be given 
when acceptor detains it, and is toed on it, 
236, 626. 

but not necessary to trover or indictment for 
stealing bill, 626. 

NOTICE TO PRODUCE A LETTER, &c. 

should specify instruments to be produced, 65S, 
659. 

containing notice of dishonour, must formerly 
have been given before plaintiff could he al- 
lowed to go into evideace of its contents, 
656. 

but parol evidence of contents of a written notice 
may be giveo, without notice to produce same, 

656, 637. 

and copy of a letter containing notice of dis- 
honour is admissible without such notice, 

657. 

not so if bill not produced, nor the subject-matter 
of the action, id. 

on such notice given, what is evidence that 
notice of dishonour was received io default of 
production, t i. 

notice to produce to pirty sufficient, though in- 
strument in hands of his banker, id. note (u). 
in order to estnbli«h usury ns n defence, in dis- 
counting another bill besides one on which 
action brooght, notice to produce tame is 
necessary, 663. I 

Form of notice to produce , 814. 

NOTICE TO PROVE CONSIDERATION oow 
unnecessary, 650. 

NOTICE OF NON-ACCEPTANCE— (8e« M- 
tice of Non-payment. Protest.) 
law relating to, in most respects similar to notice 
of non-payment, 325, 433 to 508. 

I. When necessary, and consequence of not giv- 
ing it , 325 to 331, 433 to 455. 
if bill be presented for neceptanee, although 
unnecessarily, and refused, notice of dis- 
honour most be immediately given, or 
drawer and indorsers discharged, 325. 
veaaon why the law requires notice to be 
given, 825, 326. 

damogo to drawer and indorser presnmed, 
327. 

but bon* fide subsequent holder not pre- 
judiced by previous omission, 826. 
if drawer and drawee same persons, or on# 
of them, notice unnecessary, id. 
when want of effects excuses neglect to give 
notice of non-acceptance, 827. 
of bill should be given by agent, where one 
employed, 36, 828. 

•gent liable to action for neglect, 328, 
332. 

#0 j nacetwr 7 when defendant admits 
drawee’s refusal to accept, but requests 
holder to present again, wbo does and is 
refused, 177. 

what should be given when drawee requires 
tome, *84, 838. 

123 


NOTICE OF NON-ACCEPTANCE— continued. 

I. When necessary and consequence of not giv- 
ing it — continued. 

when drawee offer* a conditional or va- 
rying acceptance, 300, 301. 
how fur necessary if holder content with 
special acceptance, 300. 
where only a partial acceptance, how far 
notice required, 300 to 303. 
such notice should express nature of the 
acceptance, 301, 380. 
if not it will be a waiver of the acceptance, 
id. 

neglect to give, by the king or his agents, 
does not prejudice, 326. 
if bill on wrong stamp, notice not neceasary, 
id. 

if an indorser waive objection, be cannot 
recover from prior indorser, 331. 

What excuses omitsion of it , 325 to 832. 
no actual damage sustained, no excuse for 
omission of notice, 327. 
want of effects, &c. of drawer in drawee’* 
hands, on excuse as against drawer, 827. 
— (See Effects.) 

so where till accepted for accommodation 
of drawer, 827, 328. 

drawer sel'ing goods to drawee, credit for 
which did not elapse till after bill of 
drawee become due, drawer not entitled 
to, 827. 

bow far want of consideration excuses the 
neglect to give notice, id. 
no excuse for not giving notice to indorser 
that acceptor had no effects of drawer, 
327, 338. 

if any effects between drawing and time 
when bill due, notice essential, 328,329. 
subsequent failure of effocts no excuse, 

823. 

always necessary when drawer has rea- 
sonable ground for drawing, 828 to 
330. 

or might sustain damage, 828, 329. 
death, bankruptcy, &c., no excuse, 880. 
in case of conditional acceptance, when, 
831. 

no consideration given for a bill between 
indorser and another, and no fraud, but 
tbo drawer and acceptor fictitious per- 
sons, such indorser must have notice, 
833, 339. 

payee had effects in drawee’s hands, and 
bill drawn for the accommodation of the 
payee, drawers entitled to notice, 328. 
payee of note, lending name to give it 
credit, is entitled to notice, though he 
knew maker was insolvent, 439. 
but payee lending name, and taking ef- 
fects of drawer’s to answer it, is not 
entitled, 440. 

bill drawn for accommodation of remote in- 
dorsee, and prior names lent him, indorser 
entitled to notice, id. 
so in action against drawer, 440. 
indorser of note, to guarantee debt due 
from r aker, entitled to notioe, when, 
441, 339. 

evidence of parol agreement not to require 
payment at appointed time, not admiwt* 
ble to exouse it, 148 , 144 , 460 . 
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NOTICE or NON-ACCEPTANCE — continued. ] 

What excuses omission of it — continued. 

when party's name not on bill, not in 
general entitled to notice, 442. 
if party to each bill or note becomes insol- 
vent or bankrupt before they become 
doe, party guaranteeing is not entitled, 
id. 

apprehension on part of drawer, and certain 
acts done in furtherance of such fear, 
that bill would be dishonoured, no ex- 
eute for omission of notice, 443. 
knowledge on part of drawer that bill would 
be dishonoured, if drawer had effects of 
drawee's in his hands, no excuse for want 
of notice, 444. 

when want of effects in drawee’s hands ex- 
cuses omission of notice, 327 to 330. — 
8ee Effects.) 

effects of drawer in drawee’s hands not 
always essential to entitle drawer to 
notice, 328, 329. 

goods shipped by drawer to drawee, and 
bill drawn on drawee before tbay arrived, 
if drawee dishonour, drawer is entitled to 
notice, 329. 

bon& fide reasonable expectation that bill 
will be honoured entitles drawer, id. 
if vendor of goods sold upon a credit, draw 
a bill on vendor, payable before credit 
expires, he is not entitled to notice, id. 
death, bankruptcy, or known insolvency of 
drawee, no excuse for neglect, and why, 
330, 449. 

this rule will extend to drawer or indorser 
of bill, and indorser of note, 330, 449,452. 
same rule extends if drawee is in prison, 
880, 449. j 

snch omission of notice will defeat plain- ] 
tiff’s claim, 450. 

drawee telling drawer that he could not 
honour bill, does not excuse omission of 
notice, id. 

money paid by third person to take up a 
bill, after neglect to give notice, may be 
recovered back on count for money had 
and received, id. 

given by letter, which was misdirected, how 
far it will operate, 474. 
what has been decided as dispensing with 
notice, 451. 

what declaration by drawer, &c. dispenses 
with notice, id. 

where one of several drawers is also ac- 
ceptor no notice is necessary, id. 
drawer having no effects in drawee’s hands 
may still shew he has been damnified, 
461, 328. 

surety for acceptor, id. 
dispensing with notice by agreement, &c., 
451. 

recitals in agreement, id. 
what excuses neglect to grve immediate 
notice, 330, 451 to 465. 
absconding, or absence, illness, or accident, 
death, 3tc. of parties, 330, 452. 
when party, ignorant of indorser’s residence, 
if he use reasonable diligence to discover 
it, want of immediate notice not material, 
458. 

what that reasonable diligence is, id. 


NOTICE OF NON-ACCEPTANCE— 

What excuses omission of it — coo tinned, 
verbal notice at a counting-bosss sufficient, 
464. 

if nobody there, not necessary to letre or 
send written notice, id. 
immediate notice excused by day being 
public festival, &c., id. 
loss or destruction of bill no excaw for 
want of notice, 465. 

when drawer or indorser is bankrupt, notice 
must be given to his assignee, 454. 
want of due notice excused by holder’s 
religion, &c., 330, 454. 
notice of non-acceptance having been giren, 
no notice of non-payment requisite, 841, 
342. 

2. Mode of giving notice of non-acceptance and 
of Proteet , 332, 335.— (See Protest.) 
in case of foreign bill, protest necessary, 881. 
when protest is excused, id. 
how protest made, 333. 
sendiog protest or copy, 833, 334, 814. 
protest of inland bill, 835. 
noting on face of bill not sufficient nones 
of, 215 ‘ 

8 . When mere notice of non-acceptance , wihovt 
protest , sufficient , 835. 
what requisite and sufficient, id. 
must not misdescribe party, id. 

4. Time when protest and notice nay bt pvn t 
886 to 838. 

in France, after day of dishonour, 884. 
protest for non-acceptance in England ® 
be on day cf refasal, id. 
what excuses delay, id. 
suffices to note on day, and draw op prow 
afterwards, id. 

when foreign bill dishonoured, and psrtj 
to whom notice is given resident abroad, 
copy of protest should be sent in reason- 
able time, 337. 

notice of, must be given in reasonable 
after dishonour, 336, 337. 
and bolder must not delay m pm 
till bill protested for non-paymert,»* 
in case of Sundays, Good Mp. 
mas Day. and Fasts, &c.7&8Geo.4, 
c. 15.. 830, 388. . .. . fflf . 

in case of foreign bill, notice should I be w 
warded on day of J* 
earliest ordinary conveyance afterwsrw, 

notice of non-acceptance of . 

should be forwarded on day after 

honoured, id. j „ .urifV ds 

each party entitled to a day » o odfy 

honour, id. ... ^ bees 

and this suffices, though ^ 

given on day of his rec f ,fID £ ri ’ br 

how it should be given whes notice sen J 

, 5. By whom notice * etber 

may be given by holder, or j J 
party to the bill, id. per** 

when operative, though g* I 
, not lawful bolder, »«• biU dWf tbit 

acceptor telling drawsr, befo r ^ ne( t- 

be was unable to take it of 

ing drawer to do it, » 

S money. itiU none. « 
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NOTICE OF NON-ACCEPTANCE — continued. 
ft. tsAmn notics should be given oootinued 
but such bum; reoeived it recoverable 
from drawer* id. 

ft. 7V» teAoui itotfics should be given, 888 to 340, 
4* to 499. 

should be direct and distinct to all parties 
ia tended to be toed, 887 to 889. 
bat may toe an indorser, though no notice 
to drawer or prior indorser, 889. 
when want of effect* an excuse, 827 to 
880, 888. 

waot of effect a in bands of drawee no excuse 
for omission of notice to indorsers, 827. 
indorser entitled to notice, though drawer 
and acceptor fictitious, 888, 889 
when party a bonkropt, notice to be giveo 
him and his assignees, 889. 
if party dead, notice should be given to 
executor or administrator, id. 
guarantee, where name is not on bill, 326, 
889. 

when party abroad, notice to be at his last 
residence here, 839. 

ootice of dishonour of inland bill must be 
giveo to party from whom bolder got 
it, id. 

notice to one of several partners ootice to 
all, 826, 839. 

where one of several drawers is acceptor, no I 
notice required, id. I 

engaging to call on holder to know if bill is , 
paid dispenses with, 840. | 

7. Liability of parlies on non-acceptance, 840 [ 

to 843. — (See Non-acceptance.) i 

8. How consequences of neglect to give notice I 

avoided, 3t3, 499 to 503. 
may be waived by person entitled to take ( 
advantage of them, 843. f 

what a waiver of them, 343, 499, 500. — 
(See Notice. Non-payment.) 1 

of protest, id. — (See Notice. Aon- i 
payment.) 

difference between a waiver in case of non- t 
acceptance and non-payment, 343. 
how far promise made under misapprehen- ' 
sion of law waives consequences of neg- ! 
lect, 502. — (See Promise.) j 

NOTICE OF NON-PAYMENT. — ( See Notice of 
Non-acceptance Presentment for Payment. 
Payment. Protest.) 

conduct of the holder in general on non-pay- 
ment, 

E When notice necessary , consequences of omit - 
**on, and what excuse* , 436 to 455. 

necessary in general, or drawer and indorsers 
discharged, 433, 434. 

if omitted, parties to bill or note discharged 
also from prior liability, 433, 484, 443. 
neglect to give notice in case of renewed ' 
bill, drawer discharged, 433, 434. | 

indorser unnecessarily paving after laches 
acquire* no right, 434. 
invalid verbal agreement to renew no ex- 
cuse, id. 

every successive bolder shook) give distinct 
fresh notice to all parties, end why, id. 
m l hough drawer and indorser be 

fictitious, 496. 


NOTICE OF NON-PAYMENT— 

I. When notice necessary , 4^.— continued. 
reason of role, the presumption of injury 
from deky of notice, 48ft. 
not necessary if instrument not duly stamp * 
ed, 124, 12ft, 484. 
or if instrument not negotiable, 484. 
not necessary after previous rsfosal to ac- 
cept duly notified, 48ft. 
second notice not nscee ss ry after notice end 
proposal to bold bill a few days, id. 
mot always necessary to be given to a person 
not a party, though be delivered it, 48ft, 
443. 

when otherwise if be were really prejudiced, 
485. 

when held on behalf of the crown, no laches 
imputable, id. 

presumption of damage not to be rebutted 
except in certain cases, 43ft, 486. 
want of effects of drawer in bands of drawee 
from time of drawing till time when bill 
due, the usual excuse, 435. 
the exceptions are where drawer bad no 
right to draw or to expect payment by 
drawee, 435, 486. 

reason of exception is, that notice would be 
of no use, as accommodated party could 
not sue, 486, 437. 

right to draw and to notice is presumed till 
disproved, 435. 

why uosafe to rely on exceptions, 434,486. 
if bill accepted for accommodation of draw- 
er, and he to pay, no notice to him is es- 
sential, 436. 

if drawer has sold goods on credit not~ex- 
pired, be is not emitted to notice, 437. 
if transaction illegal, semble notice not ne- 
cessary, id, 

if hill made payable at drawer’s bouse, it 
will be presumed that it was for his ac 
commodatioo, id. 

indorsers must have notice, though acceptor 
have no effects, id. 

accommodating drawer or indorser entitled 
to notice, 437, 438. 

every party entitled to remedy over is en- 
titled to notice, 438. 

drawer or payee, or indorser, lending bis 
name, is entitled to notice, 439. 
but an indorser who has received from ac- 
ceptor funds to pay, must so apply funds, 
although he has not had notice, 441. 
party who knows he has withdrawn all ef- 
fects, liable without notice, 441, 448. 
previous knowledge that it will not be paid 
when may excuse notice, 441. 
person not a party delivering bill as a se- 
curity cannot object to want of notice, 
unless prejudiced, 442. 
when damage to him presumed, id* 
the like ns to a party guaranteeing a bill, id, 
a party who has guaranteed payment by 
bond is not discharged by want of notice 
443. ” * 

drawer of a renewed bill is discharged from 
both by want of notice, id. 
transferrer of country bank note by delive- 
ry, is conmdered a party, and is discharg- 
ed from liability to puy prior debt by 
want of notice, id. 
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NOTICE OF NON-PAYMENT — continued. 

1. When notice necessary, $c.—+ continued, 
drawer or indorser having lodged money, no 
ezcose for want of notice, id. 
in case of cross bills notice essential, 444. 
so where by shifting of balance acceptor 
has no effects of drawer, 444, 448. 1 

so where acceptor has some effects, tboogh j 
over-drawn, 444, 445, 44S. , 

nor where drawer reasonably supposed he 
had right to draw, 446, 449. 
if drawee has securities, as title-deeds or 
policies, these may be effects, and notice 
essential, 447. 

proof of want of effects only a prim 4 facie 
excuse, and may be rebutted, 447, 448. 
if various dealings, notice to drawer essen- 
tial, tboogh it turn oat he bad over- 
drawn, 448. 

drawer of accommodation bill may prove 
special damage from want of notice, id. 
question whether holder may not proceed 
for funds in hands of the discharged 
party , 448, 449. 

death of drawee of bill or maker of note 
does not excuse want of notice, 449. 
nor his bankruptcy or known insolvency, or 
being in prison, id. 

nor does offer of composition by acceptor, id. 
nor the notorious stopping payment of a 
banker, id. 

reason is, that other parties might, on re- 
ceiving notice, have the chance of ob- 
taining payment, 449, 450. 
verbal agreement to give time no excuse 
for want of notice, 143, 144, 450. 

1 nor will drawee’s previously informing 
drawer that he cannot pay excuse, id. 
nor drawer’s sending money to provide, 
450, 443. 

indorser’s knowledge of bankruptcy of ac- 
ceptor no excuse for delay in notice, 
though urising from mistake in directing 
letter, 450. 

but drawer’s telling holder that he would 
call and ascertuin whether bill has been 
pid, dispenses with notice, 451. 
so where drawer tells holder it will not be 
paid, id. 

so where drawer orders drawee not to pay, 
id. 

if one of several drawers is acceptor, then 
no notice to drawers is requisite, and 
why, id. 

if holdors are bankers as well for drawer as 
acceptor, and receive special directions 
from acceptor not to pay, a general no- 
tice to drawer suffices, id. 
though drawer had no effects, he may shew 
actual damage, id. 

what agreement will dispense with notice 
or proof of it, id. 

Delay , what excuses it, 452, 453. 
absconding or absence of drawer or indor- 
ser, when excuses delay, 462. 
sudden illness or death of holder or his 
agent, or accident, when excuses, id. 
transferring bill or note so near maturity, 
as to prevent due presentment or notice, 
•opuses as to transferrer, id. 
but absence from home, semble no excuse 


NOTICE OF NON-PAYMENT— eonffiiuei. 

1. When notice necessary , ^c.— continued, 
for delay, std quart, id. 
ignorance of residence of drawer or indoner 
after due inquiry, excuses, 453, 492, 493. 
what diligence to discover to be used, 452 
to 454 

verbal notice left or endeavoured to be *o in 
boors of business, suffices, without writing, 
454. 

in case of bankruptcy of drawer or indorser, 
should be given to him and assignees, 
454. 

what religions festivals excase, id. 
what delay in case of Good Friday sod 
proclaimed fasts, &c .id. 
whut delay attributable to political events 
excused, id. 

loss or destruction of bill no excuse, 455. 
mistaken misdirection of letter containing 


notice none, id. 

question whether drawer or indorser, not* 
withstanding want of notioe, remain liable 
to extent of funds in some cases, 455, 
456, 447, 448. 

agent liable to make good loss sustained by 
neglect, 507. 

proof cf notice , 656 to 660. — (See Evi- 
dence.) 

When a protest for non-payment is necessa- 
ry, and mode of protesting, 455 to 466. 
—(See Protest for Non-payment.) 
when necessary or excused, 455. 
form and requisites of, and by whom nano, 
456 to 462. 

time of making, 463, 475 to 477. 
not necessary, though advisable to send 
copy of protest with notice of dwhonour, 

463, 464, 478. 

not ever necessary to send protested bill, 

464. . . 
inland bill may be protested, but neither no* 

cessarv or useful, 465, 466. 

, When mere notice suffices, without protest , 
and form of giting it, 466 to 475. 
whether or not protest be necessary, notice 
must be given, 466. 
no precise form of words essential, id. 
but it must sufficiently refer to the over-duo 
bill, and not mislead, id. . . ... 

what misdescription renders notice inva , 

trf. &c. ... 

instances of insufficient notices, 467, 4W. 
the like were held sufficient, 468 

*• 

466 to 470. 

suggested form of notice. ,471. 
verbal notice suffices, and writen 

absolutely necessary, 1 1 ga fficient, 

verbal notice to a servant at i bouse • 
if no clerk in countmg-bouse, w. 

the like, to a wife. id. . 

serbnlly telling > 

producing bill with notary » m4r 

cient, 472. .. , ^ 

ineffectual attempt wf- 
ing-bonte during hours ot ■>"“ 

1. id. 
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NOTICE OF NON-PAYMENT — continual. 

S. fVhei i mere notice suffices, 4 ,f — c 001 ' 00 ^- 
the latter suffices, though letter miscarry, id. 
when preferable by post to private hand, id. 
most be pot into two-penny post-office on 
day after bill doe, in time to be received 
on that day , 478. 

if in cooniry town, sofficient to pot in post 
there, though notice not received till next 
day, id. 

oafer to pot into post-office than to bellman 
in street, id 

most be forwarded by persona competent to 
prove the sending it, id. 
in case of foreign bill, notice should be 
sent by first regular ship, 473. 
when should be sent by a special messen- 
ger, 474, 497. 

when party has left England, notice should 
be sent to his Inte residence, 474. 
bow folly letter containing notice to be di- 
rected, 474, 475. 

when advisable to advertise the dishonour, 
475. 

4. The time of making protest and giving no- 
tice, 475 to 493. 

in France protest cannot be made till day 
after dishonour, 475. 

in England, Scotland, Ireland, and Ame- 
rica, protest for non-payment to be made, 
or minute of it, on day bill due falls, 475, 
477, 463. 

formal protest may be drawn op afterwards, 
477. 

in France five days allowed for giving no- 
ire# of bill dishonoured there, and two 
months if dishonour in England, 475, 476. 
in England notice of absolute dishonour 
may be given or forwarded on day of dis- 
honour, 475, 427, 491. 
a premature or prospective notice is inope- 
rative, 475, 481. 

reasonable time, when a mixed question of 
law and fact, 478. 

notice of non-payment of foreign bill to be 
by next post or regular conveyance, id. 
but semble need not be forwarded on day of 
dishonour, id. 

protest of inland bill most be after day of 
dishonour, 479, 492. 

time of protest and notice when third day 
of grace expires on Christ mas-day, Good 
Friday, or Fast-day, protest to be on 
preceding day. notice day after, 479. 
time of notice of non-payment of inland 
bills and notes in particular , 490. 
bolder must prove affirmatively and dis- 
tinctly when notice was given, id. 
any doubt ns to time will be fatal, id. 
witness swearing to course of business, 
when suffices, id. 

•uggestions to prevent multiplicity of proof, 
480, 471, note (I). 

question for jury whether notice too late 
through misdirection of letter, 480. 
or through ambiguity in notice, id. i 

*®*?*®ke arising from drawer’s indistinctness i 
10 wri ting, he is not discharged, id 

of^eneral rale at to time of giving 1 

Pfovont rnle aa to inland bills and note#, 481. 


NOTICE OF NON-PAYMENT— conlfnticd. 

4. The time of making protest and giving un- 
ite#— continued. 

may be on day bill falla due, and after re- 
fusal to pay, 481, 482. 
prospective notice not in general sofficient, 
481, 475. 

hot never necessary to forward notice on 
same day, 481, 482. 

hot most bo forwarded on day after bill or 
note due, id. 

where bolder excused from sending notice, 
481. 

distinction whether parties reside in or near 
same place or not, 483. 
if they do, then at what hour notice to bo 
forwarded, 4S5. 

if they reside elsewhere, sufficient to /or- 
tr ard towards them on day after bill foil 
doe, 485. 

when notice should be sent by a special 
messenger or not, 487. 
notice of non-payment of country bankers’ 
notes, id. 

Sunday is not considered a day for receiving 
or forwarding notice, id. 
io case a bill lulls doe on or before Good 
Friday, Christmaa-day, Fast or Thanks- 
giving. day, or Jewish festival, notice to 
be given on the day following it, 488. 
each party has till next day after he re - 
cr ires notice to give or forward notice , 
499. 

a banker, attorney, or agent, considered a 
distinct purty, 489, 490. 
consequences of a day being lost by any one 
party, 490, 491. 

notice from any party to bill enures to ben- 
efit of holder, 492, 494. 
what excuses delay io immediate notice, 

492, 433 to 439, 452. 

fault in post-office, when it excuses, 492. 
ignorance of residence, 492, 452. 
what diligence must be used, id. 
what letter not an admission of laches, 493. 
writing to holder’s traveller excuses delay, 
id. 

if indorser has occasioned or assent to delay 

he cannot object, id. 

5. By whom notice must be given, 493 to 496. 

notice should regularly be by lawful holder, 

493, 359. 

wll not suffice if given by stranger to bill, 

494, 359. 

but now notice from any party to bill or 
note after due suffices, 494, 398. 
cases where previous knowledge will suffice, 

494, 481. 

notice from acceptor after dishonour suffices, 

495. 

by official assignoe on bolder becoming 
bankrupt, 499. 

6. To whom notice must be given, 496 to 499. 

should be given to drawer and every indors- 
er intended to be sued, 496, 497. 
to every party by transfer, though he did 
not indorse, 498. 

Io party who has guaranteed, or if prejudic- 
ed by omiseioo he is discharged, 497. 
when not, id. 

semble , a perso n merely delivering bill in 
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NOTICE OF NON-PAYMENT — continued. 

4>. To whom nolice mutt be given — continued, 
payment of a debt, ta not entitled to no- 
tice, 498. 

when want of effects no excuse, 496, 488 
to 466. 

if drawer or indorser a bankrupt, notice 
•hoald be given to assignees, or messen- 
ger if assignees not known, 496. 
if drawer or indorser dead, then to his exe- 
cutor or administrator, 496, 497. 
if absent from England, then at last resi- 
dence, 497. 

if indorsement by agent, quart if not suffi- 
cient to give him notice, id. \ 

notice to general attorney of party insnffi- 1 
cient, id. 

only essential to be given to party to be j 
sued, 497, 498. 

to party transferring by delivery, 497. 
omission to give to drawer of bill, does not 
discharge indorser, id. 
the like as to a prior indorser of a bill or 
note, 497. 

notice to a drawer or indorser from any par- 
ty suffices, 498. 

notice to one of several partners suffices, id. 
if drawers or one of them be acceptor or one 
of his firm, notice to former not requisite, 
id. 

neglect to give notice to acceptor of non- 
payment at a particular place is no de- 
fence for drawer, id. 

need not be given to a person who has dis- 
pensed wi th it, 451, 498. 
no notice need be given to acceptor, though 
prejudiced by omission, 499. 
aliter if acceptance according to statute, id. 
if note be in body of it payable at banker’s, 
notice of non-payment to maker is not 
essential, id. 

7. Liability of drawer and indorters on notice 
of non-payment, 499. 

liable after notice to pay bill, id. 
formerly a tender in reasonable time after 
notice sufficient, id. 
now otherwise, id. 

have right to insist on production of bill or 
note before paying, id. 
liability to pay ioterest on inland bill or note 
without protest, id. 

when for re-exchange, and to what amount, 
685 to 687. 

discharged by what laches, 499, 889, 390, 
483, 484. 

when certificate as a bankrupt discharges, 
736 to 789. 

8. Consequence of laches how and when waived , 
499 to 507. 

part-payment precludes party from object- 
ing to laches, 499. 
so a promise to pay whole, id. 
promise to pay part, semble only waives pro 
tanlo , 506, 499. 

promise to see bill paid, an admission of 
liability, 600. 

even an unaccepted offer of composition 
waives, 501. 

such promise operates as aa admission of 
due presentment and notice, id. 


NOTICE OF NON-PAYMENT— coaftssaf. 

8. Consequences of laches, how and when wir- 
ed — continued. 


facta implying a waiver a question for tbs 
jury, id. 

promise to pay when sufficient, 501, 501 
unqualified promise, even under misappn- 
beosion of legal liability, binds, 102. 
but otherwise if made under ignorance of 
facts, 503. 

promise made after declaration admits all 

allegations, id. 

promise enures to benefit of subsequent 
bolder, 504. 

facts to be left to a jury, and judge will not 
decide upon them, 501. 
when promise or admission dots not waist 
laches , 504, 605. 

promise to pay, not knowiag of previoni 
refusal to accept, does not biad, 504. 
even payment to party guilty of aocb con- 
cealed laches might be recovered back, 

id. 

but payment after neglect to give notice of 
non-payment generally waives, 504, 505. 
reason of distinction, 504. 
promise to pay when not sufficient, 505, 
606. 

promise or admission must be absolute not 
equivocal, 565. 

aot always conclusive evideace of haring 
received or waived notice, id. 
promise upon an arrest, seaMesoffieieot, id> 
offer to pay by instalments rejected, not af- 
terwards a waiver, 505, 606. 
or to pay part and give warrant of attorney 
for residue, 506. 

or to pay before fact of dishonour known, 

id • . . 

but offer of composition waives, ta. 
statement by party, that he is discharged, 
but would not take advantage, when it 


waives, id. . . . , 

consequences of qualified admission, to. 
waiver by an indorser not to be tmplM* 
quart, 507. _ . . n r 

party unnecessarily paying B ^ e _“ chW rtv 


507. 434, 891. 


9. Liability <f a agent in tut of ntgUcl, 807- 

10. Of drawing a bill to reinbtr*. called **■ 
traite, id. 

NOTICE TO ADMIT HAND-WRITING, fora 
of, 685. 


3. — (See Proteit. Notice. Notary' 

, bill, what it is, 833. 

(efficient netiee of "Jj 1 ® 0 «,L(Se# 
, m to affect subsequent bolder, 2« < 

'rantftr.—Time <f.) 

R OF PARTIES to » kill or eote ,* 4 10 W 
a., d . 1 
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NUNQVAM INDEBnATU8 aot plcuUbl* io uo. . OUTLAWRY — eonlinutj. 

00 b ""’ 69 *' •clion, wilt not dupciw* with proof of joint lta- 

OB LIGATION, — (B«e Limiility ) 1 bility, *J8. 


OBLIGEE of bond, when assigned, notion most bo 
brought in name of original obligee, 6. 
who baa assigned over bond and then become 
bankmpt, may rapport action on it, 7. 
of bood with aorety, giring time for payment of 
M, wit boot surety ’a con s e nt, surety discharg- 
ed, 410. ® 

OBLIGOR of bond, a release to, or act off due to, 
from obHgee, bar to any action by assignee, 6. 
action against one of two obligors on joint and 
bond, and taking him io execution, no 
bar to an action against the other, 089. 


OVER-DUE BILLS, &c. — (See Indorsement) 

of transfer of bill after it ia due, 815 to 818. 

(See Indorsement.) 

courts of equity will relieve on trunafer of, 251. 
note payable on demand with interest, not over- 
due in hands of indorsee, 611, Dots {{r). 

OVERSEER, personal liability of on note signed by 
him at racb, 84. 7 

PARDON, soliciting a, no consideration, 88. 

PAROL ACCEPTANCE.— (See Acceptance.) 
when binding, 289. 


OFFICE, recommendation to a public, bad considera- 
tion, 84. 

purchase of, no consideration, id. 

■ale of, illegal, 93. 

OFFICER, agreement to induce public officer to ne- 
glect duty, bad, 84. 

OFFICIAL ASSIGNEE to present bills for accept- 
ance, 811. 

doty of, to give due notice of dishonour of bill, 
496, 812. 

“"“•j deposit all bills, &c. in bank of England, 

OLD STYLE,— (See Style.) 

of old and new style, where they prevail, 869, 


ONI 8 PROBAND1, on whom it lies to prove con- 
sideration or want of, in action on bill, &c. 
648 t# 652. 

“ 0R <£I>ER f ” WORDS OF.— (See Indorsement. 

Transfer. 

of bill, payable to, 159. 
not Maential that they tboukl bo, id. 
if bill intended to be negotiable, tbeae or other 
\96 ° f tran,fer ou * bt *° *»• ioeerted, 159, 

if omitted, creditor may aoo for original conaide- 
"tmn without proof of notice of dishonour, 

if omitted by mistake, may be inerted after- 
ward* without fre»h (tamp, 159, 196. 

I96 ,t 242 nd “* 0, “ ,edl ' re * h »** m P requisite, 

•ud «ich iwrtion will not invalidate them, 184. 
Yk- ** ,ln * t ,n «h»r»er, 196. 

"° ,e P»y« b <« to order of plaintiff, may 

#64^671 10 decU ™ UOn h® P*y» w * «® him, 

10 lb “ * >»o order, id. 

payable to order of fietkiona penoo may be 

•" of the fact aa bill* 
payable to bearer, 564, 571, 167, 158. 

0W)E d*.£2T. p AVMENT OF MONEY, what 
deemed inch u oeaea of forgery, 775. 

OUTLAWRY of two oat of three defendant* in joint 


PAROL CONTRACT. — (See Agntmtnl. Con- 
tract. Evidence.) 

assignment of chose in actionbj , vests equitable 
interest in assignee, 6, 7. 

in action on, consideration must be proved, 8, 9, 
includes unsealed written and t verbal con- 
tracts, but not bills or notes, 9, 10. 

agent may be appointed by, and io general w, 

to renew, &c. no evidence as dofcnco to action, 
on bill, 142. 

nor to waive necessity of notice of dishonour,. 
450. 

evidence admissible to explain conditional ac- 
ceptance, 302. 

I n ot SO to show that note payable on demand waa 

j not to be so, 143. 

PARTIAL acceptance, law applicable to, 308. (Se* 

Acceptance.) 

Indorsement, law applicable to, 235. — (See /»- 
document .) 

payment does not discharge drawer or indorser 
414. 

by drawer, when does not discharge accen- 
tor, 419. ^ 

i PARTIAL FAILURE of consideration, when a de- 
fence* 76 to 79. 

PARTICULAR FUND. — (See Contingency. Sill* 

I of Exchange.) 

bills payable out of, when invalid, 137 to 139. 

promissory notes payable out of, when invalid 
526. * 

PARTICl LAR PLACE, acceptance payable at 
must be presented there, 152 to 154. # 

PARTICULARS OF DEMAND, new rulea enfbrc- 

in delivery of, 559. 

roust state consideration of bill, if mended to 
proceed at trial on common counts, 578. 

ioterest recoverable under them, stating actum 
brought to recover amount of note, 682. 

PARTIES.— (See Bills of Exchange. Infant. 
Feme Covert. Agent. Partner.) 

geoeral obeervutions upon peculiarities of a bill, 
aa regards the parties, 1, 8. 
different parties, 18. 
capacity of them, IS to 84. 
of the number of parties, 84 to 87. 
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P ARTIES — continued. » 

modi of Incoming party , 27 to 67. ■ 

by agent, 27 to 37.— (See Agent.) I 

by partner, 37 to 67.— (See Partner.) 1 
who may be parties to a bill or note , 13 to 24. 
*rbo not of sufficient capacity, 13 to 18. 
aliens, 13. 
clergy, 14. 

not necessary that party should be trader or 
merchant, 14, 15. 

-corporations and co-partners of more than 
six persons, 15 to 18. 

Bank Restriction Acts, 16 to 18. 
incapacity in general, IS to 24. 
imbecility, drunkenness, &c. IS. 
infuncy, 18 to 20. 
coverture, 20 to 24. 

PARTNERS AND PARTNERSHIPS —(See 
Bankert. Corporations. Public Companies.) 

1. Private partnerships , 37 to 61. 

First. What constitutes a partnership or not, 
and who a partner, 38, 39. 
being in fact a partner, 33. 
representing or appearing as such, 39, 46, 
53. 

mere proposal to become, not, 88. 
nor a prospective partnership, id. 

Secondly. Liability of a partner in general, in 
case of bills and notes, 39 to 49. 
in case of a general partnership, 39. 

partner bound, though defrauded by his 
partner, 39 to 42. 
when not, 39 to 43, 46. 
partners bound, notwithstanding tbeir 
deed prohibited bills, 42. 
liability whether names be used in firm 
or not, 43. 

but it is not compulsory to sue a secret 
partner, id. 

liability in a particular partnership, 44. 
liability where joint ownership in a particu- 
lar concern not a partnership, 45. 
partnership must exist at date of bill, or not 
liable, id. 

when partnership must be in trade or con- 
cern to which bill relates, 46. 
admission of linbility or promise to pay, ef- 
fect of, 46, 39, 53. 

if holder had knowledge of fraud, partner 
not liable, 46, 39 to 42. 
if a separate creditor of one partner take 
from him an acceptance or indorsement 1 
in name of firm, semble he cannot now 
recover, 47. 

express prohibition and notice, 4S. 
injunction in equity to prevent issuing bills, 
49, 52, 56. 

Thirdly. Dissolution of partnerships, 49 to 56. 
by effluxion of time, 49. 
by dissolution by act of parties, 49 to 56. 
must be according to terms of deed, 
&c. 49. 

notice of retiring or dissolution, 50, 52. 
notice not necessary in case of secret 
partnership, 50. 

after notice, no bill in name of firm 
binds them, 51. 

injunction against partners, 52, 56. 
what notice sufficient, and how proved, 
62 , 62 . 


PARTNERS AND PARTNERSHIPS— confinsid. 

consequences of retiring partner ap- 
pearing as partner, 53, 89, 46. 
may give parol authority to continuing 
partner to indorse bills, &c. 63. 
subsequent admission by one, how fir 
binding on another, id. 
all parties continue liable for prior 
debts, 54. 

creditor taking bill and giving time to 
continuing partoer releases retiring 
partner, id. 
by bankruptcy, 55. 

ipso facto determines partnership, id. 
what acts the bankrupt can do to affect 
partner, id. 

what acts solvent partoer may do, id. 
by death, 56. 

its consequences as to estate of de- 
ceased and survivor, id. 

Fourthly. How partners shoald sign bill*, 
notes, &c. id. 

if two payees, not in partnership, both must 
indorse, id. 

partners, how to sign in general, 67. 
persons not partners bow to sign, 69. 
Fifthly. When one partner cannot sue the 
other, 60, 61. 
when he may, id. 

Sixthly. When one partner affected by prom- 
ise or admission of the others, 61, So. 
acceptance by ostensible partner biodi se- 
cret partner when, or not, 43 
if one of several partners engage to pro- 
vide for a bill, the others are bound, t>l. 
II. Public regulations affecting 

corporations and co-partnerships , • 

Banking Companies, 61 to 66.— (See Ba 

liabilities nnd regulations 4. «• 

46 ; 3 & 4 Will- 4, caps. 93, 93 . . 

liabilities and regulations in acts relating to 
Scotland and Ireland, 65. 
decisions thereon, id. 66. 

Trading Companies, 66, 67. 
provisions of 7 WHl. 4 and 1 Viet e. 73, 
inspecting, 66, 67. 

Other points. binds firm, 

net done by one, in name of firm, bin0Bnr 
83, 201, 246, 23, 39, 40. 
as drawing, &c. bills, 39, 4 * . 

although other partner defrauded, F" 
rule, 40, 41, 42. : n Da tne and 

receipt given by one P artner . , tler 40 . 

fraud of firm not biod.ng on th« '•« ^ ^ 
one might sign note under Lord • no 

one B miiy^ act n foMbe whole by proen , * , ' 0,,, 

party to render firm liable nmst be s^ ' 

or else a pj>en r to the ” .‘ttptao* 

part owners of ship disctoirg 45 note (?); 

given by ship master, wh • ^ |jabl# 

when partners not general pa 

hill issued by one, 46. _ £ .ad * 
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PARTNERS AND PARTNERSHIPS — continued. 

Other poinU— continued. I 

promise by one of firm to provide for bill, firm < 
bound, 61. 

partners boand, though by partnership deed * 
parties restricted, 42. 1 

secret partner liable on acceptance for debt 
due from old firm before be became such, 
43. 

estate of deceased partner liable in equity on 
bill issued by survivor in fraud of deceased, 
66 . 

equity will restrain frauds, &c. of partner, 49, 
62, 66. 

co- partner not liable on bill, &c. issued by 
one against his license, &c. where fraud or | 
knowledge, &c. by bolder, 47, 39 to 42. j 
what raises presumption of fraud, &c. 47. j 
bolder knowing consideration was given only to I 
or by one, id. 

when mere knowledge of using for private ben- 
efit not sufficient, 47, 39, 40. j 

tbe misrepresentation by one partner to ano- , 
ther partner, that a bill has been paid, does ' 
not prejudice holder, 42, note (jr). 
subsequent approbation by partners a pre- ' 
sumption against them, 46, 39, 53. 
a person apparently a partner liable, 39, 46, i 
63. 

how partner should act on dissolution, 49 to 
62. 

act of bankruptcy determines partnership, 66. 
infant, on coming of ag<\ should notify dis- 
affirmance of partnership, 38. 
after due dissolution and knowledge party not 
liable, 51. 

notice on retiriog of secret dormant partner 
not necessary, 50, 51. 

notice of dissolution should be given in Ga- 
zette, 52, 53. 

and sent to individual creditors, when, 52. 
how partner compelled to notify dissolution, 
52, 53. 

what a sufficient notice, 62. 
notice how proved, id. 

evidence of general notoriety of dissolution, 
not of itself sufficient, 53. 
alteration in printed nhecks, id. 
reasonable notice must always be given, id. 
when proof of notice of dissolution dispensed 
with, id. 

as in cose of a dormant partner, id. 
how effect of notice of dissolution done away 
with, id. 

M by still continuing partner, &c. id. • 

in this case partner still liable, though holder , 
knew of dissolution, id. 
admissions made by one partner, when bind- 
ing, 58, 627, 646. I 

retiring partner may give parol authority to j 
continuing partner to indorse bills, &c. 53. 1 
creditor taking bill and giving time to con- 
tinuing partner releases retiring partner, 54. 
•eparate debt of one partner, when becomes ! 
debt of firm, 55. 

bankruptcy operates as dissolution of partner- ! 
ship, 55. 

trenenjr of bills by, after dissolution by bank- | 

ruptev, id. 7 I 

death of partner, its effect in general, 56. 
a ra vocation of mil authorities, id. j 

154 


PARTNERS AND PARTNERSHIPS— continued. 
Other points— continued, 
dissolves partnership, id. 
partner before his death delivering blank bill* 
how far binds firm after his death, id. 
hew partners should become parties to a bill. 
Hie. 56, 57. 

in the case of a company, 67. 
where factor employed, 58. 
bow to sign bill, & c. drawn in name of firm, 
57, 58, 163. 

direction of bill, &e. to, 58, 163, 164. 
direction lo firm; but acceptance by one binds 
firm, when, 58, 163. 

when mode of becoming party does not bind 
firm, 58. 

how to declare on bill drawn by one in name 

of firm, 163. 

how far bankruptcy of one restrains the acts 
of solvent partner, 55. — (See Bankrupt. 

Bankruptcy.) 

may indorse bills in name of firm, 28, 40, 42, 
203. — (See Indorsement.) 
may accept bills and subject firm to liability 
after secret act of bankruptcy , 203. 
when one partner cannot be sued by his co- 
partner, 28, 60, 61. 

transfer by one partner in name formerly need 
by partnership binds existing firm, 631. 
notice of dishonour of a bill to one, notice to 
all, 339. 

payment to one partner in name of several, 

good, 393. 

application of payment after dissolution of, 
406, 407. 

giving time to one of several acceptors does 
not discharge rest, 412. 
receipt for payment by one partner not con- 
clusive evidence agaiust firm, 424. 
if merchant joins his clerks name to his firm 
as partner, an action must be it) their joint 
names, 535. 

unless distinctly proved that he bad no in- 
terest, id. 

after indorsement in blank, no proof of part- 
nership required, though several join in 
suing oo bill, &c. 643. 

acknowledgment by one partner to take case 
out of Statute of Limitations, 612. 
proof of admission by one partner of tbe hand- 
writing of another to acceptance enough, 
627, 628, 54. 

one is competent to prove hand-writing of 
others, when, 627, 628, 670. 
names of persons in partnership may be sug- 
gested to witness called to prove it by coun- 
sel, 644. 

when one partner may be called to prove that 
another had no authority to draw bill in 
name of firm, 670. 

and when bankruptcy of the firm would not 
affect the competenoy of witness, id. 

PART-OWNERS OF SHIP, 

liability of, for stores, discharged by bill for, 
given by ship’s husband (part owner), 45, 
note (q). 

PART-PAYMENT, 

of bill, bolder may receive, without discharging 
other parties to, 417, 4 18. — (See Payment.) 
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PART- PAYMENT — continued. I 

when will take case out of Statute uf limitations, 
614. — (See Limitation*,) 

PARTS OF FOREIGN BILI£, 154.— (See Set of 
BUI*,) 

PAYEE — (See Payment.) 

of bill of exchange, who is, 2, 24. 
where two persons are payees both must in- 
indorse, 56. 

right of action not affected by release from draw- 
er to acceptor, 6, 
same with regard to set-off, id. 
wish of, to indulge maker of note expressed on 
such note, not a contingency, 142. 
forgery of payee's name, court of equity will re- 
strain negotiation, 98, 252. 
forgery of indorsement of, to one part of a for- 
eign bill, no defence to action on other parts, 
155. 

bill must specify to whom it is to be paid, 156. 

payable to 44 A. or B." bad, id. 
when bill drawn in blank, any bond fide holder 
may fill it up with his name, id. 
but in action against acceptor, authority from 
drawer for so doing must be proved, id. 
where two persons of same name, payee should 
be described carefully, id. 
to whom bill may be made payable in general, id. 
where misdescription of, will not vitiate bill, id. 
bills under JE5 . . id. 

fictitious payee, consequences, 167, 158. 
delivery of bill to, not essential to vest lagal in- 
terest, 172, 237. 

alteration of bill by, when invalidates same, 187, 
188. 

when payee mentioned in a bill, he must indorse, 
to give third person interest, 225, 241. 
may make conditional indorsement before ac- 
ceptance, and thus bind acceptor, 232 to 234. 
may make a qualified indorsement, 235. 
effect on, when bill drawn as accommodation 
one, 327, 328, 436. 

when omission of notice of dishonour to, mate- 
rial, 327, 328. 

payee of note lending name to give it credit, is 
entitled to notice of dishonour, 439. 
though he knew maker was insolvent, 439, 440. 
payment of bill made to, unless he be holder, 
inoperative, 393. 

payee of check receiving money on, after know- 
ledge of bankruptcy of drawer, when liable, 
396. 

check being payable to A. and his having received 
payment of it, not evidence that maker gave it 
him, 400. 

bequeathing to payee and holder larger legacy 
than amount of bill not a payment, 401. 
of bill may sue acceptor, whether he accepted as 
drawee or for honour of drawer, and drawer 
also, 636. 

when his identity must be proved, 641. — (See 
Evidence. LienlUy.) 

PAYMENT. — (See Presentment for Payment. Re- 
ceipt.) 

1. Precaution to be observed , 391, 392. 
bill must be produced, 394. 
not altered, 391. 

duly indorsed when necessary, 391, 895. 


PAYMENT— continued. 

1 . Precaution to be observed— continued. 

not after laches of a prior bolder, 881, 453, 
434, 507. 

party paying should at same time obtain 
possession of bill, lie. 353, 425. 
banker paying forged check must bear tbs 
loss, 892. 

refusal to pay genuine check, having funds, 
subjects him to an action, id. 

2. By whom. 

by drawee of bill or maker of note, id. 
by drawer or indorser, id. 
by a party supra protest , id. 
by bail of one of the parties, id. 
by third party in discharge of bail, to. 
by bankrupt, when^valid, id. 
by insolvent, when not, 393. 

8 . To whom. .. 

should be to the proprietor or bis agent, w. 
when valid, though the holder not entitled, 

id. . . 

to what personal representative m case oi 
death, id. . 

when to a trustee and not to cestui que trust, 

394. 

to an infant, id. 

when not to a married woman, to. 
when to party producing bill or note in- 
dorsed in blank, id. 
not to assignees of a banker, agent, to. 
to a sub-agent, td. . 

to a person in care of merchant a counting 
house sufficient, id. 
to a bankrupt, 392, 396. 

even after fiat issued, when protect^ 
where bill destroyed or no* negotiable, w*, 

395. 

in case of loss or larceny, &c. 395. 
in case of forgery, 396, 425 to 430. 

4. At what time. 

should not be before due, and consequences, 

394, 897 - i of 

of foreign bill, must be made at time oi 

presentment on day when due, »/. 
inland bills the same, id. . ^ 

and notice of th© dishonour may, ® 
unqualified refusal to pay, be I" 60 
day when due, 397, 481, 482. 
but usually the whole day i* ello 
inland bills, 397. ^ on 

and party not liable to pay any expences 
that day, 398. . , rM . 

semble that drawer or indorser has 

sonable time to pay after nouoe of dis- 
honour, id. P 

wbat deemed equivalent to a refusal P 7* 

. ns vmont Dresumed.wben, 


6. Payment how 

an agent cannot receive goods m payme* 1 

in m of foreign biU to what amount, V- 
remittance by post, id. 
te be remitted in halves, id. _ .j. 

extent of liability of carriers, 262.-1 
Carriers.) 
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PAY MENT — continued. 

6. Payment koto made and what amount i to — i 

continued. I 

the bill or note not to be given op till 
money actually paid, 899, 883. 1 

when production of check evidence of pay- j 
moot, 400. 

judgment without satisfaction no payment, 
401. 

when recital of payment in a deed conclu- 
sive evidence, id. 

bequeet of legacy, when not equivalent to 
payment of bill, M. 

giving credit to holder by party ultimately 
liable, equivalent to payment, id. 
otherwise if party not ultimately liable, id. 
bankers giving credit for other bankers* 
notes as cash equivalent to payment, id. 
money at a J anker*a in A *s name till a 
certain event is there at his risk, and no 
payment before the event, 402. 
what not a payment, 401, 402. 

• Of the application of payments, 402 to 408. 
if nothing said, creditor may apply as he 
pleases, 402. 

in cases of separate accounts, id. 

even in satisfaction of an unstamped bill, id. 

or to debt barred by statute of limitation, 

403. 

bot not in case of an illegal claim, id. 
where payment unappropriated by either 
party, law will apply it to the earlier 
debt, id. 

when this doctrine does or not apply, 402 
to 405. 

in cases of joint accounts, 404. 
when not in case of an accommodation bill, 
not intended as a continuing guarantee, 

404, 405, 218. 

when may if a continuing guarantee, 405, 
218. 

creditor's right exists even to prejudice of a 
surety, 405, 406. 

exceptions to latter rule, 406, 407. 
after dissolution of partnership, 406. 
how to be applied when made after intro- 
ducing a new partner, 406 to 409. i 

or on death of partner, 406, 407. 
when application of, not complete until 
communicated to party affected by it, 407. 

7. Effect of giring time to, or releasing accept- 

or or maker of note, or taking part- 
payment or composition , 409 to 423. 
agreeing to give acceptor or maker of note 
time for adequate consideration, when 
discharges drawer and indorsers, 409, 
409. 

and why, 412, 413. 

entered into with third person no party to 
bill not a discharge, 413. 

•o renewing bill or taking any security pay- 
able at future day discharges, 409, 409. 
but semble that a mere agreement to give- 
time without adequate consideration will 
not discharge, 413, 414. 
a mere treaty to give time will not, id. 
holder may remain passive, and will not 
thereby discharge, 109, 412. 

must not take, security from acceptor, 

nor let him out of execution, id 


PAYMENT— continued. 

7. Effect of giving fimt to, 4rc — continued, 
must not agree with other creditors in a 
composition-deed, 411, 412. 
bat a mere change of or taking additional 
securities does not discharge, 412. 
consent of parties precludes them from ob- 
jecting, id. 

taking a cognovit or warrant of attorney, 
not giving time, does not discharge, 414. 
and taking such security, giving no more 
time than ordinary course of proceedings 
would have occupied, does not discharge, 
414. 

especially if taken after action commenced 
against the other parties, id. 
and if some part of the money is to be paid 
before it could have been enforced, giving 
more time for the residue, does not dis- 
charge, 414, 415. 

if parties not entitled to notice then they 
cannot object, 417. 
as in case of want of effects, id. 
consequences of assent of prior partite to 
indulgence , 415. 

previous assent precludes party from ob- 
jecting, id. 

so a promise to pay after notice, id. 
or any words importing consent, id. 
what will not, id. 

effect of gieing time to one of several ac- 
ceptors, $c. 416. 

effect of receiving part payment of accep- 
tor, ifc. 417. 

taking lets than whole does not discharge, 

id. 

when part-payment ought to be accepted. 
418. 

when discharge of one party to a joint 
and several note a discharge of the 

other, id. 

effect of indulgence a* to prior and other 
jHiriies, id . 

giving time to subsequent indorser does 
not discharge prior, id. 
nor letting subsequent, out of execution, 

id. 

nor will giving time to accommodated 
drawer discharge the accommodated 
acceptor, 419, 420. 

nor release of payee discharge maker, 
though n surety only, 418. 
compounding with drawer does not pre- 
clude holder from recovering from ac- 
ceptor, 420. 

what circumstances prevent drawer or in- 
dorsers from being discharged , 327 to 
330. 

a party who hnd no effects nor right to 
draw, when cannot object, 417, 827 to 
330. 

giving time to accommodating acceptor, or 
n surety, docs not discharge accommo- 
dated drawer or indorser, 417. 
ffect of proving under a commission, 421, 
422. 

a holder may prove under any commission, 
and accept dividends, 421. 
effect of compounding tcith acceptor , Src. id. 
if holder compound either separately or 
jointly with other c rod i tors of acceptor, 
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PAYMENT — continued. | P 

7. Effect of giving time to, fyc. — continued. | 

with consent of drawer and indorsers, ' 
they are discharged, 421, 422. | 

if holder has previously proved under com- 
missions against drawer, bis proof will j 

be expunged, 422, 423. I 

but compounding with or releasing drawer 
will not discharge even an accommodat- 
ing acceptor, 423, 418, 419. 

8. Of the receipt for payment , 423. — (See Re- 

ceipt.) Davies v. Humpreys, 6 M. &, 

W. 153, Addenda , 821. 
presumption of payment when, 423 to 425. 
the party paying should first obtain bill, &c. 
425. 

9 . Effect of payment, and of payments by mis- 

take, or unnecessarily made, 425 to 432. 
semble, payment under ignorance of laches 
concealed by party receiving, might be 
recovered back, 604. 

circumstances arising between presentment 
and actual payment, 390, 391. 

Other points. J 

By and to whom payment of a bill may be ■ 
made , 392 to 396. 

may be made by any of parties, and even ' 
by total stranger, 392. 

may be made by bail of either of parties, 1 
id. 

but not so as to charge prior party, 587. 
should be mado to real proprietor of bill, 
393. 

to one of several partners, id. 
or to some person authorized to receive it, j 
id. 

to payee, unless holder, is inoperative, 892. j 
and if bill is payable to A. B. and not ne- j 
gotiable, A. B. must demand payment, ! 
893. | 

if holder dead, when payment must be made ! 

to his personal representative, id. I 

payment to person who has probate of forg- j 
ed will, valid, id. \ 

on bill payable to A. or order, for use of B., [ 
payment must be to A., 894. ! 

of bill beneficial to minor, valid, id. 
but to married woman after knowledge of 
that fact is not, id. 

when payment to person who had authority 
to receive it, but which is afterwards re- j 
voked, valid, id. i 

in ordinary cases, mere production of bill 
sufficient to authorize payment, id. 
how far payment of lost bill is good, 395. 
payment of check or bill before due will 
not discharge drawer, unless it be made 
to real proprietor, id. 

advisable that acceptor should not pay bill 
before due or after notice from drawer or 
indorser not to do so, 255, 395. 
of check by banker under suspicious cir- 
cumstances makes them liable to repay 
money to drawer, 395 — (See Bankers.) 
how far payment of bill transferable only 
by indorsement protected, id. 
to bankrupt, with notice of the fact, ineffec- 
tual, 896. — (See Bankrupt. Bank- 
ruptcy.) 

payment by bankrupt, how far valid, id. 


| PAY MENT— continued. 

I Other points — continued. 

invalid, if with notice of bankroptcy, 207, 

J 208. 

; payments protected within two months of 

commission after secret bankruptcy, most 
j have been as payment, and not as indem- 

nity, id. 

At what time payment to be mads, 397 to 399. 
ought not to be paid before due, and if it 
be and then fraudulently refused, fresh 
bolder may recover, 255. 
general rule is, that party has till last mo- 
ment of day to pay money, 397. 
but not so with respect to foreign bills, apd 
when payment of them most be made, id. 
inland, payable on demand at day appointed 
for payment, id. 

If bill not paid when demanded, holder may 
immediately resort to drawer, 397. 
not usual to give notice of non-payment till 
following morning, 398. 
if second presentment is made on last day 
! of grace, acceptor may insist on paying 

! without extra expenses, id. 

, j but if no second presentment be made, no 

subsequent tender by acceptor, even with 
i i such extra expenses, is a bar to action,**. 

but not so as to drawer and indorser, w. 

I promissory note unaccounted for for twenty 

' j years is presumption of, 899. 

payment , how made , 399 to 408. 
when bill payable abroad in foreign cm, 

* which has been reduced in value, now 

much should be paid, 399. ... 

j war between foreign country and tbie wn 

f ! sometimes excuse the obligation to pay 

i in such foreign country, and when n win 

1 not, 399, 342. . , 

, ! effect of payment by bills sent by PJ* 

j lost, 236.— (See Post* I**s- B\m <9 

C I if payment* is^ made by draft, accent 0* 

discharged if bolder use reasonable Ab- 
sence to get same paid, 399. 

I when otherwise, and wbat is not evid 

• of such agreement, id. 

effect of payjpg by a draft, td. ^ 
>f by bequeathing larger legacy to pny 

^amount of bill, not good, though tab. 

y holder of the bill at tertau.r.de.lh,4a 

I I Effect of giving time to or relenting 

409 to 423. — (See Acceptor, hi* 

" giving acceptor time for adeqwle 

8 «o*, or renewing bill, ducharg* *»» 

II and indorsers, 408. . . ,• 

le and thin though they had notice of the » 

honour, id. . u- 

ill but holder may forbear to sue as long « » 

r _ same rule not confined to bills, 41 ( 

') aningacceptor to execution, and taking PJjJj 

ly payment and aecnrity for 

^ exception of nominal inm. indorser 

letting *sucb acceptor out of custody oo «• 
sa. has same effect, id. 
holder taking part-payment and newacwp* 
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PAYMENT— continued. 

Other poi n/s— continued. 

mee, but retaining old bill in bis bands, 
•ucb agreement amounts to giving time, 
id. 

and such agreement will discharge other 
parties, though drawer bad no effects in 
acceptor’s bands, id. 

similar indulgence to drawer or indorser 
discharges subsequent parties, id. 
and advances made on note payable on de- 
mand, beyond time agreed upon between 
plaintiff and drawer, indorser discharged, 
id. 

takiog cognovit payable by instalments at 
distant time, or one without giving time, 
bow for drawer discharged, 344, 411, 
414. 

party sued as surety not entitled to inspec- 
tion of deed giving time to acceptor, 416. 
evidence of asseot or promise to pay after 
time giveo, reverses the rule, 416. 
consequences of assent to prior indulgence, 
id. 

maker of note assenting to time given to 
indorser, without prejudice of claim of 
holder, when liability of, revived, 416. 
giving time to one of aeveral acceptor* does 
not discharge rest, 416, 317. 
drawer making assent noder mistake that 
be was discharged may be sued, 416. 
but if assent given by indorser to acceptor, 
bo may not, id. 

when laches of holder excused for want of 
effects, he may give time to acceptor 
without discharging such parties, 417. 
holder for valuable consideration of accom- 
modation bill may prove it under drawer’s 
fiat, though he has taken security from 
acceptor, 417, 419, 420. 
same rule prevails where acceptor merely 
drawer’s agent, 417. 

holder may receive proposal s for arrange- 
ment, and forbear to sue, without preju- 
dice to claim on other parties, 413. 
agreement “ not to press acceptor,” no dis- 
charge of other parties, 413. 
a fortiori, if agreement with third person 
not a party to the bill , id. 

■o an offer to retain bill for few days, mado 
to drawer, id. 

nor will a mere treaty between attorney of 
holder and drawer and acceptor discharge 
subsequent indorser, 414. 
express agreement not to sue acceptor, made 
after notice of non-payment, bat without 
consideration , does not, 413. 

Of receiving part payment , 417. 
holder may receive part-payment from ac- 
ceptor, and sue other parties, 418. 
recovering part-payment from drawer does 
not discharge accommodation acceptor 
417,418. r * 

holder of joint and several note may enter 
up judgment on cognovit against one and 
levy°nyi. f a . without discharging other, 

wh«t conduct bolder .bould purtue on pre- 
sentment for payment on partial payment, 


PAYMENT — continued. 

Other points— continued. 

when discharge of one to a joint and seve- 
ral note discharges the other, id. 

Effect of indulgence to prior parties , 418 to 
421. — (See Indulgence ) 

Of the receipt for payment, 423 to 426. — (See 
Receipt ) 

Effect of payment and payment by mistake , 
425 to 432. 

payment by mistake, when or not money 
may be recovered back, 425, 426. 
whan money paid on forged bill may ba re- 
covered back, 426, 430. 
bankers paying onder mistake, when recov- 
erable back, 426. 

notice of mistake to be given on same day, 
426, 431. 

following day too late, id. 
in case of a check fraudulently altered, 427. 
428. 

on payment of forged bill, when money can- 
not be recovered back from bona fide bol- 
der, 425, 426, 430, 431. 
exceptions to this, 425, 426, 430, 431, 
law in France in this respect, 429. 
party leaving bill for acceptance cannot 
maintain trover for it, if by his conduct 
he allows stranger to discover the mark, 
and so obtain possession of it, 429. 
banker who received money for specific 
purpose, and has applied it to another, 
cannot take credit for it, 429.— (See Ban- 
ker.) 

if holder receive money on check before 
banker has notice of death of drawer, he 
need not refnnd, id. 

if bond fide holder receive amount where 
indorsement insufficient, not bound to re- 
fund, id. 

bona fide holder not bound to refund where 
bill had been lost, 429, 253, &c. 
negotiable bill, &c. not satisfied by bequest 
of legacy, 401. 

but bill discharged by entry in testator’s 
hand, that debtor should not be required 
to pay unless testator was distressed, id. 
if acceptor give another money to take up 
bill, in action against such person by 
holder, what defence may be set up, 430. 
if party to bill request another to pay same 
out of particular fund, and holder gives 
up bill, be may seek payment out of such 
fund, id. 

if banker’s cash note is presented in due 
time, and dishonoured, it will not amount 
to, 622. 

how to enforce payment of bank note, 624. 
if in action against acceptor attachment be 
obtained agaiust sheriff for not bringing 
in body, he may be relieved on payment 
of costs of one action only, 586. 
payment by joint maker of note to paytfe 
within six years, not sufficient evidence 
to take case out of Statute of Limitations 
as against other, when, 611, 612. 
of debt, when should not be to agent or at- 
torney, 394. 

till payment of bill by acceptor, it may be 
transferred ad infinitum , 223. 
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PAY MENT — continued. 

Other point*— continued. 

payment of by acceptor will discharge all 
parties to it, 639, 640. 
for honour of bill gives right of action to 
person making such payment, 223, 224. 
and after payment of part, it may be in- 
dorsed over for residue, 224, 236. 
policy of insurance may be effected for se- 
curing payment, 237. 

of bill by prior party, discharges subse- 
quent one, 247. 

application for, most be made though bill 
be lost, 262. 

of bill, if made without knowledge of la- 
ches, whether it may be recovered back, 
426. 

of one bill by giving another does not pre- 
vent holder suing on first, in case latter 
not paid, 180, 181. 

part payment of bill waiver of neglect to 
make presentment for payment, 358. 
of interest when sufficient to take case out 
of Statute of Limitations, 616, 617. — 
(See Limitations.) 

PAYMENT OF MONEY INTO COURT, new 

rules respecting, 697. 

form of plea of, id. Armfield v. Burgin, 6 M. 

& W. 281, Addenda, 922. 
what it admits, 597, 616, 626, 629, 637. 
proceedings by plaintiff after, 598. 
how far an admission to take note out of Statute 
of Limitations, 616. 

PAYMENT SUPRA PROTEST. — (See Accept- 
ance supra Protest.) 

of payment supra protest in general, 508 to 510. 

Who may pay it, 508. 

if payment of bill refused, any person not party 
may pay for honour of indorser, 608. 

Acceptor having made simple acceptance, cannot 
pay in honour of indorser, id. 
if be has no effects of drawer, may suffer 
bill to be protested, nud then pay it for honour 
-of drawer, id. 

in which cose acceptor will have remedy against 
drawer, id. 

but this unnecessary except with respect to evi- 
dence, id. 

party paying bill supra protest that has been ac- 
cepted, may sue such first acceptor, id. 
but if party paying it for honour of drawer, he 
has no action against acceptor for drawer’s ac- 
commodation, id. 

bill personally accepted supra protest must be 
presented to original drawee, &c. before ac- 
ceptor supra protest can be sued, id. 
bill payable at a place other than the residence 
of drawee, second presentment dispensed with, 
id. 

presentment to acceptor supra protest need not 
be made until day after bill due, id. 
if several offer to pay, the most liberal offer to 
be accepted, id. 

Necessary precaution , 508, 509. 
no bill should be paid for honour of drawer till 
after protest, id. 

should declare to notary for whose honour he 
pays, 608, 609. 

notary’s duty on such occasion, 509. 


PAYMENT SUPRA PROTEST-tonliftwd. 

Necessary precaution — continued, 
when acceptor supra protest may pay without 
protest for non-payment, id. 

Remedy of party paying, 609, 510. 
though in general party paying debt of another, 
has ne action for it, it is otherwise on payment 
of bill supra protest, 509. 
in which case he recovers on count for money 
paid, or on bill itself, id. 
in action on bill by plaintiff, who paid bill for 
bononr of one of several indorsers, sufficient to 
say he paid it according to enstotn of mer- 
chants, 510. 

but person paying bill supra protest cannot me 
acceptor without effects, id. 
reason for this exception to geueral role, id. 
such party may sue all other parties to bill ex- 
cept person whom he paid, id. 

PECULIAR properties and advantages of Bills of 
Exchange, 5. 

PENALTY. — (See Stamps.) 

PENCIL, a bill or indorsement may be in, 127. 
PER ADVICE, 

propriety of inserting these words in bill, 162 
if used, drawee not to accept or pey without ad- 
vice, 162, 163. 
letter of advice, 162, 166. 

PERJURY, in affidavit to hold to bail, iodiettMe. 

641 - ,, _ 

bill of indictment foand for, no pound for new 
trial, 587. 

bill given by bankrupt for remainder of debt un- 
der a composition deed will not support, so. 
bill given by bankrupt to party suing out fiat to 
abandon same, void, 93, note (p). 
fiat in bankruptcy supported, a _ 

wards lost by petitioning creditor, 266, W . 

PLACE.— ( See Notice) . , 

where bill made must be stated in bills 

not necessary in other bills, though adv » 

of payment of bill need not be stated by drawer, 

. bnt if intended to be payable at certain p]»<* by 
drawer, it should be stated according to i # 
2 Geo. 4, c. 78. .151,152, »», 864 
where to present for payment, 360 to S64.H. 

Presentment for Payment.) 
of payment, qualification by speeml . accepts . 
when must be stared in declaration, 
175,361,565,566. 152 

when presentment there necessary or uo , • 

158, 364, 565, 662. 
and proved, 162, 163, 640, 360, 361. 
if not necessary, though stated m the 
lion, need nbt be proved, 653 .-(See m 
dence.) 

of payment in body of note, 158, 161- 
of protesting, where a previous protest ft 
acceptance, 349. — (See Acceptance nipt ft 

of payment, bow to be stated m declaration, 
566. 
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PLEADING. — (See Declaration. Debt. Pleas.) 
consideration most be alleged in actions on con- 
tract* not under seal, 6. 

no allegation of invalidity of record can be 
averred in, 9. 

illegal consideration of specialty moat be stated 
in, id. 

when word M at,** inserted before drawee’s name 
in a bill, each in tiro meat may be described as 
a bill or note, 25. 

when bill is drawn by only one person in name 
of firm, it may be averred as drawn by firm, 

163. 

when bill made payable at a particular place by 
drawer, bow it should be set forth to, 151, 
152, 364, 565,652. — (See Place. Declara- 
tion.) 

how to state bill when no address to drawee, 

164. 

when one partner is bankrupt, in action on bill 
or note, it should not be stated in, that such 
bankrupt joined in the indorsement, 203. 
in action on bill need not state that it was de- \ 
livered, 236. 

nor aver notice was given of indorsement, id. 
when bill is accepted alter due, in, may be stated 
to be accepted according to tenor, 286. 
averment in pleading, that bill presented in due 
time, evidence that it was impossible to do so 
may be received, 858. 

when bill or note pay able at particular place, no 
necessity to aver notice of dtsbooour to ac- 
ceptor of bill or maker of note, 361. 
nor a special refusal at particular place, id. 
if note stated to be payable at particular place, 
and it turn out that place it named only at 
bottom of it a fatal variance, 361, 362. 
for points in pleading relating to averments ef 
presentment for payment at particular places, 
859 to 365. 

in action for usury on check, forbearance should 
be stated in, to be paid from time when paid, 
512. 

notes made out of England should not be stated 
to have been made according to statute, 518 
to 521. 

banker's cash notes stated as promissory notes, 
621. 

but if indorsed, may be declared on as bill | 
against indorser, 622. 

all defences to actions on bills and notea must 
now be specially pleaded, 596. — (See De- 
fences. Pleas.) 


PLEAS— contin ued. 

payments credited in particulars of demand need 
not be pleaded, 598. 

payments in reduction of debt must be pleaded 
tn bar, id. 

if non assumptU pleaded plaintiff may sign judg- 
ment, id. 

but rule confined to actions on bill or note itself, 

598, 599. 

though if declaration substantially on a bill or 
note, rule applies, 599; Donaldson v. Thomp- 
son, 6 M & YV 316, Addenda, 823. 
plea of nil debet , 598. 
cousequcnce of taking issue on, 599. 
plea of non acceptance , id. 
what defences admissible under, 599, 600. 
traverse of indorsement, 600, 
several pleas when or not allowed, 600, 601. 
contraihctory or vexatious pleas not allowed ,600. 
but no objection that they are inconsistent, id. 
601. 

or that validity of plea questionable, 601. 
nor will court refuse leave to plead particular de- 
fence if doubtful whether admissible under 
another plea, id. 
when bad for duplicity, id. 
sham or frivolous pleas, 601,602, see Addenda , 
823. 

power of court to set aside, 601. 
but this power onlv exercised in palpable cases,. 
601,602. 

t cant of consideration how to be pleaded, 602 to 
604. 

failure of consideration, 605; Jones v. Jones, 6 
M. & YV. 84; Trickey c. Larne, id. 278, Ad- 
denda , 823. 

accord and satisfaction, 605; Baker r. Jobber,. 

1 Scott N. R. 26, Addendum to 174, note (/)- 
of set off, in general indivisible, 606. 
statute of limitations, 608 to 619. — (See Limi- 
tations.) 

actio non accretil the proper plea, 609, 610. 
to extent in aid, that bill was drawn upon him* 
by original debtor, but not due till after inqui- 
sition taken, ia good, 694. 
and this, though defendant refused payment, and! 

original debtor took it up, id. 
under statute oflimitations, what proper, 594. — 
(See Limitations.) 

infancy, coverture, ,ender, set-off, bankruptcy,, 
insolvency, and statute of limitations, must 
be pleaded specially, 596. — (See Evidence. 
Defences .) 


PLEAS. — (See Defences.) 

general issue with respect to bills and notes 
abolished, 594, 696. 
new rules affecting, 594. 

several pleas not allowed, unless each a distinct 
ground of defence, 595. 

departure from rules how taken advantage of, id. 
posts of pleas, id. 

in assumpsit, matters in confession and avoid- 
ance to be pleaded specially, 596. 
the like in debt, id. 

non detinet, what put in issue by, 697, note (r); 
Richards t. Franckum, 4 Jurist, 6S2, Addenda , 


plea of payment of money into court, 597. 
form of plea, id.; Armfield v. Burr in, 
M. & W. 281, Addenda , 822. 


PLEDGE.— (See Agent.) 

POLICY OF INSURANCE, gaming policies, il- 
legal, 92. 

must be interested in thing insured, or invalid, 
id. 

may be effected to insure payment of a bill or 
note, 537. 


POSSESSION of a bill primA facie evidence of 
right to it, 425. 

equity will relieve where wrongful, 99. 
when party may recover on bill without, 616. 


POST.— (See JVotice of Afbn-acceptanct. Aba- 
payment.) 
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POST — continued . 

when bills may be sent by, and bow, 237, 259, 
260. 

notice of dishonour of bill sent by, sufficient, 
and in all cases safest method, 472. 
and this though letter properly directed should 
miscarry, id. 

notice of dishonour sent by private hand, and 
arriving day after post, parties are discharged, 
472,473. 

otherwise if no essential delay take place in 
sending by private hand, id. 
when notice sent by two-penny, sufficient, 473. 
when in a country town, id. 
all notices sent by, ought to be put into receiv- 
ing-house, id. 

where no post, how holder should give notice, id. 
how notice of dishonour should be given by, 482, 
483. 

bill or note payable on demand may be sent by, 
day after delivered, 383. 
when letter or note arrives on Sunday, present- 
ment need not be made till Tuesday, 383, 488. 
notice of non-payment may be sent by, howev- 
er near parties may live, 482. 
and where parties do not reside in London, no- 
tice may be sent by next practicable post, id. 
what a reasonable time in regard to sending no- 
tice by, 482, 483. 

court will not consider whether time of receipt 
corresponds with time when letter sent by, 
would arrive, id. 

but if notice sent by, letter must be put into, so 
that it may arrive on morning of day after 
sender received notice, 483 to 485. 
mode of proving forwarding of letter by, 658. 
post-mark evidence of time and place when and 
where letter put into post-office, id. 
proof-notice, or other paper, sent by, in mercan- 
tile transactions, always sufficient, id . — (See 
Evidence.) 

question sometimes arises as to whpt is requisite 
proof of fact of sending by, id. 
instances, id. 

POST DATING bill or note, penally on, 103, 112. 
of check, 103, 118. 

objection on ground of, when to be taken, 107, 
note (y), 661. 

POST-MARK. — (See Post-office. ) 

POST-MASTER, 

Postmaster General, not liable, if bills, &c. are 
lost out of letters put into post-office, 262. 
but Deputy Postmaster may be sued for neglect 
in not delivering letters in due time, id. 
when not, id. 

POST-OFFICE— (See Post ) 

when clerk to it may be called to give evidence 
as to genuineness of hand-writing, 631. 
argument to support this position, 631, 632. 
on proof of notice of dishonour given, it will 
suffice to shew that letter, containing such 
notice, was put in the proper post-office, 658. 
by what hour it must be put in, 480, 482, 483. 
post-mark evidence of time and place when and 
where letter put into post-office, 658. 

POUNDAGE, contract to allow, for recommendation 
of customers, illegal, 86. 


I POUR AVAL, form and effect of an acceptance, j 
pour aval in France, 323, 324.— (See Guaran- 
tee.) 1 

POWER OF ATTORNEY, when it will not an- ' 
thorize agent to indorse bills, 31 . 

PRACTICE.— (See Action. Affidavit. Arrest. | 

Bail. Declarations . Defences. Demurrer. 
Error. Judgment. Pleas. Pleading. Re- j 

ference to Master. Staying and Setting aside 
Proceedings. Variance. Venue.) 

PRECAUTION.— (See Caution.) 

in case of loss of bill or note, 253. — (See Ion.) 
what neeessary before accepting, 281, 282. 
what necessary before taking bill or note, 256 to 
259. 

what necessary before paying bill or note, 391. 

PRECEDENTS— (See Forms.) 

Of declarations. 

In assumpsit. — (See Declarations.) 
on promissory notes. 

payee against maker, 551, 552. 
first indorsee against maker, 553. 
indorsee against indorser, maker having 
refused payment, id. 
on inland bills of exchange. 
drawer, being also payee, against accept- 
or, 553. 1 

drawer, not being payee, against accept- j 

or, id. 

indorsee against acceptor, 554. | 

payee against acceptor, id. 
payee against drawer, default accept* ( 

ance, id. 

indorser against drawer, default accept- 
ance, id. . 

indorsee against indorser, default accept- 
ance, 555. , . . 

indorsee against payee, default accept- 
ance, id. . 

directions for framing declarations , 
on bills, where action brought after W* 
of payment expired, 556. 
on bills payable after date, id. 1 

after sight, id. 

on bills, &c. payable at sight, 556. 
on foreign bills, id. 
common counts , 

goods sold, 556. i 

work and materials, id. 

money lent, 556. 

money paid, id. 

money received, id. 

account stated, id. r.imt r. 

general conclusion, td — See i G J 

Rose, 6 M. k W. 291 .-Addenda, W- * 

PREFERENCE, FRAUDULENT.— (See Ftm** 
lent Preference.) 

PREMATURE presentment void, 869. 
payment, danger of, 394, 395, 397. 
notice of dishonour inoperative, 475, . 

PRESENTMENT FOR ACCEPTANCE, » 
280— (See Drawee. Acceptor. 
ceptance. Mbtice of Mn-acceffiavD 
1. When necessary or advisable , 
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PRESENTMENT FOR ACCEPTANCE— continued. 
I. When necessary or adt isablc — continued, 
necessary when bill payable after sight, and 
why, id. 

in other ca«es not necessary, id. 
not necessary to present u banker's deposit 
note, when, 273. 

in most canes advisable, and why, id. 

Bank of England never accept bills for cus- 
tomer in respect of deposits, id. I 

in Bristol not usual to present for acceptance, I 
or to accept, id. j 

drawer and indorser may he immediately sued , 
when drawee refuses to accept, id. 
bill should be presented for acceptance as soon 
as possible, id. 

when agent is liable for not presenting, id. — 
(See silent.) 1 

when bill not directed to any one, but is ac- 
companied by letter of advice stating who is 
to be drawee, it should be shown to that 
person for acceptance, id. \ 

and if he refuse, it should be protested, id. I 
when necessary to present for, and holder I 
neglect to do so, no effects in drawee’s j 
hands sufficient excuse, id. 
and the same where no consideration was 
given for bill, id. 

though drawer require drawee not to accept, 
still presentment necessary, 274. 
after one refusal, when not necessary to pre- 
sent again, id. 

2. Wko to present, 274. 

3. To irhom to present , 274, 278, 279. 
should be to drawee in person, and not merely 

at his bouse, 274, 278, 368. 

4. Time when presentment for , should be made, 

274 to 278. 

bill payable after sight to be presented in rea- I 
sonable time, 274. 

what a reasonable time, 274, 275. — (See 
Reasonable Time.) 

law of France in this respect, 274. I 

what laches in this respect in case of foreign ^ 
bill, 275. — (See Laches.) 
when drawn in India ou London, 275, 276. 
inland bill payable after sight need not he pre- 
sented instantly, 274, 276. 
presentment should be in usual hours of busi- 
ness, 578. 

war or accident excuses delay to make pre- 
sentment, id. 

6. Place of presentment , 278. 

6. Mode of presenting for acceptance , 278 to 

280 I 

should lie made to drawee or authorised agent, j 
278. ^ _ j 

bill is usually left twenty-four hours with ! 
drawee, 279. 

but said that this must not be if post goes out 
in interim, id. 

drawee justified in delivering bill to party ap- 
plying, when, id. 

when drawee cannot be found at place where 
he is addressed, bill to be considered as dis- 
honoured, id. 

but if be have removed, holder must try to 
find out where, and present accordingly, 280. 
no presentment need be made when drawee 
has left kingdom, and no agent, id. 
if drawee dead, presentment should be to per- 
sonal re ^esentative, id. 


PRESENTMENT FOR ACCEPTANCE — contin- 
ued. 

6. Mode of presentment for acceptance — con- 
tinued. 

w’heu bill is left for, nnd holder grants him 
time, notice should be given, id. 
need not be proved in action by surety against 
acceptor, 451. 

neglect to make, when necessary, discharges 
other parties to hill, 499. 

7 lhar nechet may be waited, 343,499 to 506. 


PRESENTMENT FOR PAYMENT, 

E H hen presentment is necessary , and const - 
< ptenees (f omission, 353 to 366. 
why essential, nnd consequences of omission, 
353. 

some presentment requisite before action, even 
against acceptor, und why, 353, 369, 360. 
or proceedings stayed w ithout costs, 360. 
when bill payable in specified time, present- 
ment should be made when duo, 363, 364. 
when no time specified, within reasonable time 
after receipt, 354. 

though delay as to acceptor of bill or maker of 
note will not in general discharge him, id. 
if omitted, drawer and indorsers discharged, 
not only on bill, but also for the debt or 
consideration, 35 4, 434. 
no distinction now whether cr not for a prece- 
dent debt, 354. 

death, bankruptcy, &c. of acceptor, no excuse 
for neglect to present, id. 
must be made by holder of notes of country 
banker, although they had previously stop- 
ped. 355. 

or tin re must he an oiler to return them with- 
in reasonable time, 356. 
on death of drawee or maker of note, present- 
ment to be to his personal representative, 
357. 

if no representative, at late residence, id. 
on death of holder, his executor to present be- 
fore probate, i l. 

if drawee abroad, presentment to his agent, or 
if none, at late residence, id. 
shutting up house of bauker no excuse, 355, 

383. 

presentment for payment not essential after a 
previous refusal to accept duly notified, 349. 
bill requiring indoisement must be presented, 

357. 

bill, note, or check need not be presented if 
not duly stamped, 357, 124, note (s), 125. 
but insuiliciency in other respects no excuse, 

358. 

want of effects, when an excuse for omission 
to present, id. 

where impossible to present it in due time, 
from political causes, delay excused, 351, 
358. 

evidence to this effect may be given under 
usual averment that bill was presented in 

due time, 358. 

ihe king cannot be guilty of laches, and want 
of due presentment does not discharge, id. 
consequences of neglect to make due present- 
ment waived by part payment, id. 
or bv promise after default, id. 
what other acts will do away neglect to make 

presentment, id. 


125 
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PRESENTMENT FOE PAYMENT— continued. 

1 . When presentment necessary , &c. — contin- 
ued. 

promise by drawer to pay, sospectiog bill will 
noth* paid, do excuse for neglect to pre- I 
sent, id. 

nor will acceptor’s telling drawer that be 
conld not pay, excoae neglect, id. 
though acceptor pay part, id. 
nor will other knowledge by drawer that bill 
will not be paid excoae, id. 
nor drawer’s direction not to poy, ted quart, 
id. 

when acceptor or maker of note can object to 
want of presentment, 869 to 865. 
eemble , that in general no presentment is ne- 
cessary to charge acceptor or maker of note, 
858 to 360. 

and this tboogh bill was payable on demand, 
360. 

bnt if no presentment, proceedings may be 
stayed without costs, id. 
now finally settled, that if a bill is accepted 
payable at a particular place, presentment 
there : s not necessary, unless acceptance be 
not otherwise nor elsewhere , 860 to 898. 
but if it be expressly stated on acceptance that 
it shall not be payable elsewhere, then snch 
presentment requisite, 864. 
otherwise acceptance shall be deemed a gene- 
ra/ one, id. 

unless the acceptance be special in words in 
statute, delay to present at bankers does not 
discharge him, although he thereby lose the 
money, 362, 152, 153. 

where a particular place for payment is stated 
in bill or acceptance, presentment there 
suffices, 364, 152 to 154, 243, 294. 
so iidrawer request in body of bill a payment 
at a particular place, presentment there is 
necessary to charge drawer, 364. 
though a ferment in declaration of presentment 
generally would be good after verdict, id. 
if promissory note be in body of it payable at 
particular place, it most be presented there, 
865, 152 to 154, 293, 294. 
aliitr, if a particular place be named at foot, 
or not in body, id. 

in case of acceptance, or note payable after 
demand, sight, &c. presentment required, 
865, 373, 374. 

so in case of a lost bill, 865, 262, 263. 
where party guaranteeing may object to want 
of, 280, 323. 

whenever presentment necessary, it must be 
averred and proved, 574. 
surety for acceptor obliged to par, need not, 
in action against him, prove due present- 
ment to acceptor, 451. 

if alleged in declaration to be poyable at par- 
ticular place, and not so, when fatal or not, 
862, 565, 566. 

acceptor supra protest discharged by want of 
due presentment to drawee, when, 347 to 
851. — (See Acceptance supra Protest.) 
sufficient to piesent to acceptor supra protest 
day after bill due, 6 & 7 Will. 4, c. 58 . . 
851. 

2. By whom presentment to be made , 365. — (See 
last Head.) 


PRESENTMENT FDR PAYMENT— continued. 

2. By whom presentment to be node— condon- 

ed. 

by lawful holder or his agent authorized to re- 
ceive payment, 866 . 
by indorsee in blank, id. 
any person bolder, although by accident, should 
present, id. 

so by wrongful bolder, 359. 
by assignees of a banker, being an agent, may 
and ought, 366. 

if an agent neglect be may be liable for low, 
273, 332, 507. 

not necessary to prove presentment was mads 
by person named in declaration, 575. 
if bolder dead, bis executor u mayj>resent be- 
fore probate, 357. 

3. To whom presentment to be made, and at what 

place, 365 to 368. 

may be to drawee or maker of note in penoo 
anywhere, 365. 

except when acceptance payable at a ptrtes- 
lar place and not elsewhere, and then pro- 
oentment there is necessary, 366. 
so where particular place named in body y 
note, id. 

or in body of a bill, by drawer, wben it uni* 
be presented there to charge drawer or in- 
dorser, id. , 

in other cases suffices to present at drawee i 
or maker’s residence, id. 
or may be at place appointed in body of wu» 
or in a general acceptance, which always ■ 
proper, and soffices, id. , t 

in latter case it is not necessary to peteni 
again to drawee, 366, 367. 

not necessary in any case to present tod 

in person, 366 ; but see 2 Show. 325 . • • 

suffices if made at residence of drawee, «r 
place of payment, to any person there, wne- 
ther an agent or merely one offcnailyor 
establishment there, id. 
when accepted supra protest, 

payment most be to original drawee person- 
ally, or at his residence, id. 
but now. if bill ha. been *«-*••*£ 
at one place, reqnesting him to 
other place, and he has refosed to***'* 
suffices to protest at the hitter, in 
further presentment for payroen , 

nofn^ewary to present to »« e P tor 
protest till day after bill doe. ’ * ce g to 
if payable at a particular pla » 347 

present to any pereo» «■*■» “*"• 

348, 866 . , * , it inffiees 

or if the party there be the holder, t^ 
to aacertain whether he baa , to 

if payable at a banker •, id. 

their clerk at clearing-bo rVnaineiMod w 
if presented during hours ?f f Q 0 D .pftytD«nt 
person to bo found, notice 
may be given, J^mst be end*- 

if drawee has removed , the** ® rfsidsnes. 

vour to present to him at bn n 

or rely b. to hi. known f* 
lion, or baa obtcomM, n« -* 
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PRESENTMENT FOR PAY MENT— eo*H nvi. 

*• To i okon prtuntmtnl to t» mad*, Ac. — con- 
tinned. 

Btcemrj, bat notice of non-peymcnt may 
be given, 867 . 

eo if bouse shut np, end do otte there, id. 
end eee Buckstooe 6. Jones, I 8eott*s N. 
R- 19. — Addenda, 921. 
if drawee baa gone abroad, presentment 
should be to his agent or wife at last 
place of residence, 367. 
no presentment to drawer of bid, or indors- 
tr of a bill or note, is essential before ac- 
•8 a * 0# t bim, bat notice suffices, id. 
u drawee dead, presentment should be to 
his personal representative, 367, 867. 
u no representative, then at late residence, 


if drawee have become bankrupt, present- 
ment should be to him and his assignees, 
864 , 885 . * 

iu case of a general acceptance or general 
note, may be to drawee or maker any 
where, 865. 

if bill accepted payable at particular place 
and not elsewhere , must be presented 
there, 364, 366. 

if bill be in body payable at particular 
place, a presentment thera is necessary 
to 6* drawer and indorsers, though ac- 
ceptance general, 152, 153, 364. 
but such presentment is not necemary to 
charge acceptor, 366. 

if a promissory note be payable in body at 
particular place, presentment there essen- 
tial, 365. 

•bould, when accepted by him, be at draw- 
ee s residence to charge acceptor supra 
protest , id. 

suffices always to present at place appointed 
by acceptance, though not special, 866. 

« payable at two places, presentment at 
either sufficient, 367. 
wheo sufficient at clearing-house, 866. 
where in case of direction •• au betoin . &c.” 
165. 


-4. Mode of presentment , 368, 369. 

there mast be an actual presentment, or de- 
mand of payment, 868. 
no time for payment or indulgence most be 
agreed, id. 

bills, notes, or checks, must not be left with 
drawee or maker, id. 

if they be so left, presentment is reckoned 
only from demnnd of money, id. 
check on bankers should not be taken, nor 
bill left with drawee, 368, 399, 400. 


8. The time when bit It, notes, and checks to be 
presented , 369 to 3S9.. — ^See Computation of 
Time. Days of Grace. Tin e. Usance.) 
General rules. 

if payable on a day certuin, on that very t 
day, 369. I 

if payable on presentment and demand, j 
then withiu reasonable time, id. ( 

reasonable time is a question of luw, 
369, 379, 380. 

on next day iu general sufficient, 380. | 
when counsel should demur to evi- 
dence, or tender bill of exceptions, 


PRESENTMENT FOR PAYMENT — continued . ' 

6. The time when bills , notes , (c^ouioDol. 

to prevent jury from finding errone- 
ously, 880, note («). 
premature presentment invalid, 869. 
one day’s improper delay discharges all 
not primarifyjliable, 869. 
proper time is a question of law whan 
settled, 869, 879, 880. 
when mixed with new feets, it b a ques- 
tion of law and (act, and jury may de- 
cide whether the presentment was in a 
reasonable time, 879, 880. 

©amputation of time, end of different styles 
in regard to bilb and notes, 869 . 
when style of place of drawing or place 
of payment to prevail, id. 
day of date or acceptance to be excluded, 
870, 878. 
usances, 870. 
meaning of term, id. 

lengths of, and bow to be determined, 871. 
table or list of, id. 

calculated exclusive of day of date, 878. 
when bilb fall due, when payable after, id. 
months, id . 

, how calculated in rase of bills, id. 
calendar, not lunar, id. 
when bills or notes fall doe, when pay- 
able, id. 

days or events, id. 

when bills payable after, fall doe, id. 
sight, id. 

when bills payable after, fall doe, id. 
when must be presented for payment, 878, 
374. 

when also payable on demand present- 
ment necessary, 874. 
grace, days of, 874 to 877. 
meaning of the term, 374. 
allowed on foreign and inland bilb pay- 
able at usance, and on bills and notes 
payable after date, sight, or a certain 
event, or even when payable on a par- 
ticular day, or at sight, id. 
are allowed on bilb payable at sight, 874, 
376, 377. 

not allowed when note payable on de- 
mand, or generally, 374, 877. 
not allowed On backers* deposit notes, 
when, 877. 

not allowed on checks, id. 
number of, allowed in different countries, 
374, 375. 

three allowed in England, Scotland, 
Wales, and Ireland, 375. 
table or list of different allowances, 874 
to 376. 

claimable on bank post bilb payable after 
sight, 876. 

no extra days now allowed on bilb to 
Excise, id. 

calculated exclusive of day when bill (alb 
due, id 

except at Hamburgh, id. 
in France, Amsterdam, Genoa, Rotter- 
dam, &c. abolished, 374 to 376. 
consequences of bills and notes falling due 
on Sunday, Christmas Day, Good Friday, 
Fast or Thanksgiving Day, 377 to 379. 
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PRESENTMENT FOR PAYMENT— coniine. ! 

5. The time when bills, notes , §c. — continued. . 
presentment to be made on second day of j 
grace, 377; 39 & 40 Geo. 3, c. 42. j 
notice of dishonour to be given on day 
after the Sunday, &c. 378; 7 & 8 I 
Geo. 4, c. 15, s. 2. 

in France also, in such case presentment 
to be on day before bill falls due, 378. 
so on the day before a great public f te, 
378. 

not so if bill due at Venice, Cologne, 
Breslau, and Nuremburg, id. 
when bills or notes not payable on demand 
become due in general, 378, 369. 
notes payable on demand and checks when 
to be presented, 378 to 387. 
general rule has required presentment in 
reasonable time, 379. ' 

when this matter of law for the court, 379, ! 
380. 

when a mixed question of law and fact, ! 

id - ... I 

how to prevent jury finding against law, [ 
380, note ( u ). 

notes payable on demand need not be 
presented on day when received, and 
why, 380. 

checks need not be presented until day 
after they were received, id. 
when recently held otherwise, if paid 
into a bankers, who ought to present at 
clearing-house on same day, 385. 
distinction between notes of private indi- 
viduals and those of bankers, 381. 
must be put in circulation next day at all 
events, id. 

country bankers may in that case be de- 
layed presentment for some days, id. 
but notes of individuals, or those given in 
payment, must be presented next day, 
id. 

the only safe course is to present at fur- 
thest on next day, 381 to 389. 
if note or check payable at a distant place, 
it should be forwarded for payment on 
day after received, and presented on 
the third day, 383. 

if party receiving it was an agent, and his 
master be absent, another day’s delay ; 
tnay be allowed, id. 

the same rules apply wheie country banker 
has stopped payment, 384, 385. 
checks on bankers should be presented 
within banking hours of day after 
drawn and received, 3S5. 
need not be presented on same day re- 
ceived, id. 

when recently held otherwise, id. 
in cases of crossed checks, what present- 
ment necessary, 386. 
if check payable at a distant place, then 
should be forwarded on day after re- 
ceipt, and presented for payment on 
day after it arrives at place of pay- 
ment, id. 

when not a presentment in time, id. 
the allowance of a day for forwarding a 
check only applies between transferrer 
and transferree, and does not enable i 


PRESENTMENT FOR PAYMEMT-coafiawerf. 
5. The time when the bills , notes, 
utd. 

several to keep outstanding a check or 
note for several days, 387. 
hour of the day when presentment to be 
made, 387, 388. 

when payable at bankers must be daring 
banking hours, 387. 
or to some person at bank at other bourn, 

id. 

when not payable at a bankers, present- 
ment may be at any reasonable hour, 
3S8. 

wbat considered such hour, 388. 
eight o’clock in evening not too late, id. 
enactment respecting government bills, 
checks, & c id. 

what excuses delay in punctual presentment, 
388, 389. 

what accident excuses, 33S, 389, 452, 
453. 

what to be done by holder, 389, 452, 453. 
what notice must be given, 389. 
holders receiving a bill just before doe no 
excuse, except as against party deliver- 
ing, 389, 452. 

consequences of neglect to present in doe 
time, and why, 389. 
acceptor of bill and maker of note, when 
he cannot object to delay, 390. 
how such consequences may be waived, 889, 
390. 

Other points as to time of presentment. 

depends on terms of instrument itself, 3 • 
when no time expressed, depends on otoer 
circumstances, id. , 

when ought to be made, determined by 
court, id. . 

holder receiving bill near time when > 
no excuse for omission of presentmen, 

no foysof grace allowed when bill payable 
on demand, 374. n , 

nil other bills allowed them, «t— I s " "■» 
of Grace. Usance.) 
by what style bill is to be calcolated, *»• 

at "or- ( near^Hamburgh bolder not ^bouad U. 

present bill until eleventh day after due, 

thisTule seems to vary from the Hamburg 

ordinance, id. swland is on 

when last day of grace m ^ 

Sunday, Christmas Day, 0 Receding, 
&c. presentment must be on tb p 

iu other cases presentment before .M-W 

is a nullity, 377, 378. . y ^ 

when bills payable »' 'p„ n ca.) 

presented, 370 to 376. ( sl .bt, 

when bills payable after dsU M * 

373, 376. — (See Date JtW*£ 
When hills, notes, and checks ^ 

man, l should be presentee N 377 to AN- 
Demand. Reasonable Jhme.) |b JT7 
no days of grace time 

should be presented within reaso 

after receipt, id. . f orm erly 

what a reasonable time for so doing tor 
a question for jury, 37»- 
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PRESENTMENT FOR PAYMENT — eonlinutd. I 

Other point f — continued. 

but now considered a mixed question of law 
and fact, 379, 380. 

need not be presented same day received, 
380 to 382. 

but wheo given in payment, any time be- 
yond usual course of business unreason- 
able, 331. 

presentment of such bill or note day after 
receipt, sufficient if made within usual 
hours of business, 382. 
this rule prevails when bill, &c. given to 
banker by way of payment, id. 
and if bill or note payable elsewhere than in 
place where given, sufficient to forward 
for payment on next day, 383. 
but mu*t be presented or circulated on day 
after receipt, 3S3, 

what a reasonable time for presenting check , 
on banker for payment, 3s5 ; 

rule allowing each party to retain bill, note, 
or check until next day, will not he ex- 
tended to a succession of persons, 387. 
Time of the day when presentment should be 
made , 3*7 to 389. 

in reasonable time before expiration of day 
bill due, 387. 

if by custom there ore limited hours for pa v- I 
presentment out of them improper, j 

this rule extends to persons of particular j 
trade, where such custom is peculiar to | 
■nch trade, id. 

and if not done in such hours, holder not 
entitled to protect, id. 

no inference that presentment was made in 
due time i* o be drawn from notary's 
presenting it in the evening, id. 
but if presentment is made after such hours, 
and answer returned, it is good, id. 
and when party to hill not a banker, pre- 
sentment at any time of day sufficient, 

government bills, &c. not payable after 
three o'clock, id. j 

Circumstances arising bettrren presentment and I 
actual payment , 390, 391. i 

eflect of subsequent promise to pay to prove ! 

issue as to due presentment, 390. J 

when bill or check is given on condition, 
and drawer discover that it has not been 
performed, he may refuse payment, id. 
banker cancelling acceptance or drawer’s 
name by mistake, may vet refuse to pay I 
bill or check, id. 

where draw ee promised to pay bill, if holder 
Would forego charge for duplicate protest, 
and holder would not, drawee not bound. 
td. 

presentment of check by one hunker to an- 
other, who marks it as good, such other 
must pay it at all events, 391. 
leadings' and e> idmee nsj c ti ng 

in action against acceptor of a bill or maker 
of a note, when necessary to aver pre- 
sentment, 374, 57 1. 
the like as to drawer or indorser, 575. 

,n »m| l 0n ‘?S a * ,wl drawer or indorser of a 
bill, or indorser of note, presentment for 
payment to acceptor must be proved, 652. 


PRESENTMENT FOR PAYMENT — eonlinutd. 
Other point*— continued. 

not neceuary to prove that preaeotmeot 
waa made by person stated io declaration 
653. * 

not necessary to prove presentment or de- 
mand on drawer, id. 

PRESUMPTION of consideration for bill or note 
69. * 

when may be rebutted, id. 
of fraud in respect of bills, &c. given by one 
only of many partners, when, 46, 47. 
subsequent approbation raises, of previous autho- 
rity, 31. 

alterations and erasures on bill or note, afford 
of fraud, 189 to 192. # 

indorsement of bill after due, when affords pre- 
sumption of fraud, 217. 

presentment of bill twelve months after due 
raises presumption that bill was indorsed after 

due, 219. 

bankruptcy or insolvency of party to bill which 
has been guaranteed by third person on dis- 
honour of bill and notice received, raises a, 
that party guaranteeing is not injured, 441, 
442. 

promissory note unaccounted for twenty years, 
presumption of payment, 399, 424. 
in action against finder of hank notes, if not pro- 
duced on trial, presumptioo is that value has 
been received, 524. 

PRINCIPAL. — (See Agent. Surety.) 

how far bound by agent's acts, 28, 25, note (fc), 

35. 

not bound by act of agent delegated by agent, 
32. 

unless by express authority, id. 
if in one’s absence a person acts for person* 
which acts he afterwards approves, he in 
bound by such person’s acts ou a second oc- 
casion, 31. 

same where one person usually signs an instru- 
ment in another’s name, id. 
may call agent to pay hill indorsed by him with- 
out qualification, 243. 

liability of, to agent, on contract to indemnify 
where the former refuses to uccept bill, 831. 
only bound by agent’s admission when it relates 
to commerce in which agent is engaged for 
principal, 28, 29. 

authority to draw does not import authority la 

indorse, 639. 

PRIOR DEBT, when remedy for, destroyed or sus- 
pended by taking bill, &c. 174, 175. 

PRISONER. — (See Insolvent.) 

PRIVILEGE. — (See Attorney.) 

attorney does not lose it as acceptor of a bill 
14, 15. 

PROBATE. — (See Executor.) 

person having obtained probate of forged will, 
payment of bill made to him is valid, 393. 
an executor may present for payment before pro- 
bate, 357. 

PROCURATION — (See Agent ) 
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PROCURATION — continued. 

drawing, accepting, and indorsing by.— (See 
Agent.) 

liabil ity of person accepting per procuration when 
not authorized, 85. 

when act is done by it, ought to be stated on the 
instrument, otherwise agent is liable person- 
ally, 82, 193, 292. 

one partner may act for whole firm, and indorse 
by, 42. 

but this does not extend to government agent, 33. 
how to sign a bill drawn by, 163. 
how to indorse a bill by, 228. 
when any act in relation to a bill is done by, may 
be stated in declaration to be done by princi- 
pal, 569. 

acceptance of bill after drawn and indorsed by 
procuration, what it admits, 639, 640. — (See 
Admission. Evidence. ) 

PRODUCTION OF BILL, when party may prove 
without, 616. — (See Evidence .) 

PROMISE - — (Soe Agreement . Admission ) 

to give time for payment of a pre-existing debt, 
how far valid, 172. 
to accept, when binding, 280, 297. 
to accept non-existing bill, how far valid, 2S4, 
285. 

subsequent to pay dishonoured foreign bill, cures 
want of protest, 332, 499, 500. 
to pay bill by party discharged from laches 
waives laches, 343, 499 to 504. 
instances and examples, id. 
how far a, made under misapprehension of law 
to pay dishonoured bill valid, 502. 
such promise would operate in discharge of proof 
of protest, 503. 

after declaration filed, operates in holder’s fa- 
vour, id. 

if such promise made to any party to bill, and 
another has taken h up, latter may sue party 
making it, 504. 

but promise made without knowledge of non-ac- 
ceptance or laches, is not valid, id. 
ought to be admission of holder’s right to receive 
payment of bill, 505. 

what does not amount to such admission, id. 
how far promise made to pay on arrest will pre- 
judice, id. 

such made by way of compromise on arrest, 
when binding, id. 

promise to pay bill excuses neglect to make 
presentment, 358. 

promise made by drawee to pay bill, if holder 
forego charges of duplicate protest, if un- 
stamped, not binding, 390. 
to pay after time given, revives liability, 
415. 

when or not promise sufficient to waive 
want of notice, 501 to 606. 
consequences of a qualified promise, 506. 
not necessary to be stated in action on bill, 
509; see Donaldson r. Thompson, 6 M. & 
W. 316, Addenda to 598, 599. 
how this promise should be stated, if at all, 569. 
to pay after notice of non-payment, will aid an 
error in reciting bill in declaration, 569. 
to pay will dispense with evidence of acceptance, 
570, 626. — (See Evidence.) 
joint promise is established by admission of part- 


PROMISE — continued. 

nership with co-defendants, 627.— (See Eni- 
dence.) 

by acceptor to pay bill after doe, admits hud- 
writing of defendants, and every other party 
to it, 628, 637. 

if drawee accept hill payable to order of mt«i 1, 
not partners, after indorsement by one, and 
they expressly promise to pay, regularity of 
indorsement admitted, 642.— (See Admis- 
sion. Evidence.) 

to pay, made to indorsee after bill doe, dis- 
penses with evidence of indorsement, 646, 
646. 

is primd facie evidence on issue as to doe pre- 
sentment, 390. 

if laid to testator in action by executor against 
acceptor, acceptance most be proved u his 
life-time, 646 — (See Evidence.) 

what evidence dispensed with on proof of pro- 
mise to pay after fall notice of disoonoar, 660. 
— (See Evidence.) 

evidence left to jury to say whether at time of 
promise made there bad been full notice of 
dishonour, &c. 660. 


IOMISSORY NOTES. — (See BilUofExh»(t- 
Presentment for Payment. Notice of Non- 
payment.) 

[Note, most of the rules applicable to btili 
apply » 520, 521.] 

1. General points. 
defined, 516. 
history of, 516, 517. 
negotiability of, &e. 617. 
validity of, established by statute 9 & « 
Anne, c. 9 . . 517. 
how statute construed, 520. 

notes'^ made* in Scotland valid ioEogUiA 
518. .. 
made abroad negotiable here, w. . j 

but indorsement must be according to tow d 

place where made, 619. o 

made in England negotiable in > 
but a foieigo note is not negotiable bere do- 
fore stamped, 520. ^ 

name of maker must appear L.&* 
banker’s deposit note when only req 
presentment for payment, ut. . , 

construction of 3 & 4 Anne, c- • • 
if payable in bodrata particular^ 
must be presented there, W • ^ 

not affected by 1 & 2 Geo. 4, c. - 
coal notes repealed, id. . . 

consideration or contract on 

68 to 101 . . 1 25 — (Se€ 

stamps upon, in general, 10- 
Stamps.) 

form of, 147, 516, 560, • 

penalty for post dating oh \ n % oW ideralk» 

bill of discovery to ascertain 

for, 100, 101. ted 8i bill 

ifambigaouswhenmnybM 

or note, 131, W 

joint ond several notes, » ^ to 520* 

reqoisites and particular parts, 

126 to 145. (maul- 0 - 

mere acknowledgment ofde A ^ 

U.>, not a note, 626, aod 
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PROMISSORY NOTES — continued. 

1. General pot nit — continued, 
construction of, 167. 
delivery to payee, and effect of, 172. 
alteration of, and consequences, 181, Re. 
transfer of, 196 to 271. 
loss of, 263 to 271. 

presentment of, for payment, 363 to 391. 
payment of, 391 to 432. 
non-payment of, and proceedings thereupon, 
465 to 508. 1 

notice of non-payment, id. 
party signing as a surety, when not liable 
unless others also sign, 530. 
not capable of being donatio mortit causi, 
2, 8. 

consideration presumed in general, 6. 
ma ^b e assigned so as to vest legal interest, 

governed by nearly same rules as a bill of 
exchange, id. 

indorsee of, cannot sue an infant, 19, 19. — 
(See Inf ante.) 

fime covert cannot be party to, 20. — (See 
Feme Covert) 

unless in equity, when she has a separate 
•state, 21. 

express promise made after husband’s 
death to pay a note, drawn by feme co- 
xert in hts life-time, makes note valid* 
when, 22 

made to ft me sole vests in husband after 
marriage, id. 

indorsement of, by a feme covert when or 
not passes interest, 33. 
instrument may sometimes be treated as a 
bill or note, 225, 526. 
given by married woman and indorsed by 
husband how far valid, 25, 26. 
given to a married woman by husband and 
others, binding on the latter after bis 
death, 23. 

given to wife, and not reduced into posses- 
fion by husband , survives to wife. Ga- 
ters v. Madeley, 4 Jurist, 724, Addenda, 
BIS, 

being several, cannot be declared on as 

J oint, though for benefit of another, 529. 
orsement of payment of interest on un- 
stamped promissory note, how far evi- 
dence of principal due, 424. 

2. Partus to, 316 — (See Bills of Exchange.) 
* Consideration or contract on i chichfounded. 

— (See Consideration.) 

4. Stamps upon , 107 to 117.— (See Stamps.) 
o. The form of, in general, 126 to 147. 
no particular set of words necessary, id. 
note partly resembling bill may be treated 
aa either, 25, 129 to 131. 
what construed sufficient, 126 to 130. 
how to declare on, when may be construed 
either a bill or note, 131. 
for leas than 20*. void, 129.— (See Small 
Bills and Notes.) 

(m leas than 51. void, if not according to 
particular form, Bank of England except- 
ed, 128. 

restriction as to bankers’ notes, 16, 17, 61 
a on 1064 — (See Bankers.) 

’ ^Suu# *) 126, 147 "^ 8w 


PROMISSORY NOTES — continued. 

6. The general requisites of — continued. 

what amounts to, 129. 
qualities oecessary to validity of, 126 to 147. 
must be for payment of money only, 132. 
must be payable at all events, 134.— (See 
Contingency. Condition.) 
must not be payable out of particular fund, 

1 37. 

when it will not vitiate, 139. 
must not be contingent as to person to pay 
or receive, id. 

what a condition so as to invalidate, 139 to 
141. 

if contingent by indorsement or separate in- 
strument, when invalid, 140. 
steps to be taken thereupon, 142. 
parol evidence of a contingent bargain inad- 
missible, id. 

agreement to give time, when or not a de- 
fence, 144, 145. 

if contingent, &c. cannot be proved under 
commission, 144. 

bad at first in either of these particulars, no 
subsequent occurrence will make it good, 
id. 

such a, cannot be declared on aa a note, id. 
payable on contingency, &c. only a special 
agreement, and to be stamped aa such, 

id. 145. 

written contract to renew, on separate paper 
will not vitiate, though it will qualify lia- 
bility on a, 145. 

wish of payee to indulge maker, expressed 
in note, is not a contingency, 141. 
but parol evidence of such wish not ad- 
missible, 142. 

nor is parol evidence admissible of agree- 
ment to give time, &c. id. 
and even written evidence will not afford 
any defence, id. 

payable on an event that must happen, is 
good, 136. 

of public notoriety, is good, 137. 
of moral certainty, 137. 
instances and examples, 136, 137. 
their particular requisites, 126 to 167. — 
(See Bills of Exchange.) 
bail in error, when requisite, 699. 

7. How to be construed and given gff'ect to, 167 

to 172. 

insertion of a negative in, will not vitiate 
it, 167. 

but addition of another name after it ia 
drawn will, onlesa it is done by way of 
indorsement, 189. 

transferrable by indorsement, so as to vest 
legal interest, 197.— (See Indorsement.) 
statute 6 Geo. 4, c. 16, a. 82, extends to, 
749. 

payable on demand, not exceeding 1001., 
may be re-issued after payment by the 
maker, 223. 

after indorsement, may be declared on aa a 
bill, 241, 242. — (See Indorsement.) 
maker of, giving money to agent, who tend- 
ers it to bolder and demands bill, but 
* who cannot find it, bow far such maker 
liable on it, 890. 

unaccounted for for twenty years, preawnp- 
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PROMISSORY NOTES — continued. 

7. How to be construed and given effect to— 

continued. 

tion of payment, 400, 424.— (See Pay - 
mcnt.) 

effect of giving time to and releasing maker, 
409 to 423. — (See Payment.) 
effect of taking part-payment, 418. — (See 
Payment.) 

8. Particular points relative to Promissory 

Notes, 525 to 532. 
defined, 525, 516. 

usual form of promissory note, 147, 516. 
legal titles of parties to same, 516. 
on the origin of them, id. 

Lord Holt a strenuous opposer of actions on 
them, 517. 

this gave rise to statute 3 & 4 Anne, c. 9, 
made perpetual by 7 Anne, c. 25, s. 3 . . 
id. 

enactment of that statute, id. 
this statute does not extend to Scotland, 
519. 

but notes made in Scotland are good by 
other statutes, id. ! 

notes made out of England are valid, but I 
should not be declared on as made in 
England, id. 

forgery of Scotch bank note not within 2 
Geo. 2, c. 25 . 519. 

notes made out of Great Britain cannot be 
circulated in it, unless duly stamped, 520. 
exception in favour of Ireland, id. 
more recent enactment on subject applies 
only to notes payable to bearer on de- 
mand, id. 

maker’s name may be written on any part 
of note, id. 

instance and example, id. 
observations on statute of Anne, id. 
with respect to time when note is payable, 
no difference between that and bills of 
exchange, id. 521. 

maker entitled to three days of grace, when 
payable to bearer or order, 621. — (See 
Days of Grace.) 

must not be payable out of particular fund, 
521. — (See Bills of Exchange. Con- 
tingency ) 

bear no similitude to a bill till after in- 
dorsement, 521. 

this point once fixed, rules of bills of ex- 
change prevail, id. 
coal notes, id — (See Coal Notes.) 

Form and qualities of promissory notes, &c. 525 
to 532. 

no formal set of words necessary to its va- 
lidity, 525. 

but it must amount to absolute promise to 
pay, id. 

note promising to account with another, or 
his order, for a certain sum, is good, id. 
or to pay, or cause to be paid, is good, id. 
what forms have been adjudged as being 
good notes, id. 

they need not be payable to B. or order, id. 
will be good, though it contains other words 
of agreement, id. 

mere acknowledgment of a debt, without 
words inferring a promise to pay, is not a 
good note, 526. 


PROMISSORY NOTES — continued. 

8. Particular points relative to PromUsory 
Notes — continued. 

I. O. U. Bach a sum is not a note, and need 
not be stamped, id .— (See Addenda , 
822.) 

otherwise if to be paid on a named day, id. 
it i9 evidence of a debt only, id. 
instrument acknowledging receipt of a draA 
for payment of money, and promising to 
repay it, not a good note, id. 
but it is a special agreement, id 
advisable to insert in notes words “ value 
received,” id. 

note given under Lords’ Act repealed, id. 

Requisites of notes, 526 to 531. — (bee Bilk of 
Exchange .) 

must be payable at all events, 526, 134. 
not out of a particular fund, 526, 137. 
statement of consideration in, does not vi- 


tiate, 526. 

must be for payment of money only, ut. m. 
note promising to pay money in East India 
bonds bad, id. 

same of a note to pay money, and deliver 
up horses and wharf, 527, 132. 

and surrender A. B.’s body, id. 
promise to pay money in certain time, made 
by defendant to plaintiff, if defendant did 
not pay same for his brother, bad, id- 
same where it depends on sufficient beajj 
bequeathed by a person’s will, or e 
otherwise able to pay it, id- 
same when made to pay money alter an- 
other’s marriage, id. , 

same out of a fund arising from sa 
reversion, id. , K97 

same where payable on a contingency, • 
same arising from sale of White Hart , 
St AlhnnV when sold, id. 


note payable when infant shall come of age, 

naming the day, 136, 527. 

notes payable on death of a pe 

* * when ship is paid off good, 528. 

need contain no words rendering it nego- 
tiable, id. ... . ii 

rales relative to bills of exchange wi 
cases apply to notes, id. 
important distinction between lndo 
bill and indorser of a note, id. 529. 

Of notes joint and several, and joint on y, • 
when made by several, and expresse , 
promise,” &c. it is joint only, «*• 
but if signed by several, and expressed, 
promise,” &c. joint and several, ut- 
but if it appear on face to be sole no • 
it cannot be declared on as being t jo 
note of A. and B , though given to secure 

in actionin' joint note, if »H .he ^ 

it are not joined, advantage can i only 
taken by plei in abatement, W.W 
but if one be an infant, he should not W 
sued, 530. f 

if there be joint and several note 
persons, one surety for other, and 
knowing it, accept a composition 
nthi»r. this will discharge surety, w* 
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PROMISSORY NOTES — continu'd. 

8. Particular point s relative to promissory 
notes— continued, 
when a quest ion for the jury, id. 
transfer of, by one partner in the name for- 
merly used by the partnership, will bind 
the firm, 531. 

Of the stamp. 

stamp duties regulated by the 55 Geo. 3,c. 

184 . . 531, 103. 
list of, 107, 103. 

same ns stamp on bills, except ns to note 
re-issuable after payment by the maker, 
531, 107. 

what alteration of, will make fresh stamp 
requisite, 531. 

plaintilf must adduce evidence in explana- 
tion of, 532. 

jury cannot decide on bare inspection of in- 
strument, id. 

for the regulations with respect to stamps, 
102 to 114 — (See Stamp.) 
indorsement of, 195 to 271. — (See Indorse- 
ment. Transfer.) 

presentment for payment , 353 to 391. — 
(See P resentment for Payment.) 
notice of non-pa vm**nt, 133 to 5<»s. — (See 
•Votive of •Yon-jni if mcr t t .) 

JVb/c, in all points in uhieh a distinction be- 
tween bills and notes is not pointed out t the 
rules of the one will govern the other. 

PROOF. — (See Evidence. Bankruptcy.) 

PROPERTIES of bills of exchango, 5. 

PROTEST. — (S ee JVotiee. Acceptance supra Pro- 
test. Payment supra Protest.) 

1. In general. 

is always necessary in France, 170. 
in this country only on foreign hills, id. 
foreign law given etlect to here as to pro- 
tests, id. 

in case of a foreign bill is the only legal 
notice, and yet if notice he nverred, the 
omission to state protest in declaration is 
only ground of special demurrer, 577. 
tnay be immediately made for non-nccept- 
ance, if drawee lose a foreign bill and 
refuse to give a promissory note, 270. 
may be immediately made for non-payment, 
if refused when due, though the bill or 
note have not been obtained, id. 
may and in some cases must be made for 
better security, 272. 

may be made for non-acceptance, if the bill 
is directed to no one, but is accompanied 
with a letter of advice, stating the drawee, 
and he refuse, 273. 

cannot be made for non-payment on no 
inland bill, unless accepted in writing, 
288. 

may be made for non-acceptance, if bill is 
payable in a large town, and acceptance 
does not point out a particular house 
there, 293. 

not necessary to a foreign bill after dishon- 
our, and no effects in drawee's hands, 
327. 

in action on a foreign bill must be averred, 
576. — (See Averments. ) 

1 26 


PROTEST— contin ucd. 

not necessary in cases of inland bills when 
proceeding for interest, 577. 

2 .Of the protest for non-acceptance , when nec- 

essury. 

when notice of non-acceptance of a foreign 
bill necessary, protest Ls likewise, 332^ 
want of such protest cannot be supplied by 
evidence, id. J 

made abroad on a foreign bill, by a notary 
public, U sufficient evidence, and need 
not be proved, id. 333. 
otherwise if such protest i, made here. 332, 

nnd such protest most be proved bv the 
notary who made it, 335. * * e 

want of e (Teels in drawee’s hands excuses 
the want of it, 332. 

the «,„e if a subsequent promise is made, 

ad usable in oil eases to mate the protest 
ami bow it should be dour i./ P ‘’ 

" lx n no notary i„ w , . ... 

honoured how protest should be made ^'7 

, , bin 

'■a' "hen Ml direr.wd to one p|., e 

copied pay able at another, potest 
made at either »,/ r - Palest tnay be 

when pro.es, for non-payment to be m.d. 

? s,' "jr.ts 1 2 »•**" 

how made « n a conditional or partial „ 
ceptance, id. partial nc- 

should contain copy of bill »„.i • j 
moms, i,l. ' - 11 ““d '"dorse- 

mid when made in this country ouoh. . 

be stamped, 331. ' ou ghl to 

in case of foreign bill. nm no . v 

that a copy „f protest K |, ou |j be J.7 
notice ql dishonour, 331, 33(i, 463* 

-ud, cent if party informed that bill b ® n 
protested, 334. Deen 

nevc^neccssary to send protested bill, 334, 

in case of inland bill, when protested, pro- 
test must be sent, or notion thereof given 
within fourteen days after made, 334’ 
337. * 

on inland bill, for non-acceptance or non- 
payment, may be drawn up at any time 
before trial, 334. 

but it must first be noted in proper time, t d. 
may be made on what kind of inland bills 
334. ’ 

sum allowed for, id. 

interest recoverable on inland bill from 
drawer, though no protest be made, 335 
465 , 655 . 

on inland, by no means necessary, 334. 
time when protest must bo made, 336 to 
33*< — (See .A hi ire of .Yon-acrrptanre.) 
on foreign bill, it should be made w ithin usual 
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PROTEST — continued. 

2. Of the protest for non-acceptance , when ne- 

cessary — continued. 

hours of business on da y acceptance re- 
fused, 836. 

what accidents will excuse this omission, id. 
wheo protest is made on inland bill, and it, 
or notice of it, is not sent within fourteen 
days after, formerly drawer or indorser 
not liable for damages, 337. 
but now this is otherwise, 465, 466. 
by whom notice must be given, 338. 
to whom notice must be given, 338 to 340. 
of inland bill, must be given to party from 
whom holder got it, 339. 
what a waiver of the, 343. — (See Promise. 
Waiver. Laches. Notice of Non-ac- 
ceptance.) 

3. Of protest for better security , id. 

if drawee absconds, holder may protest for 
better security, id. 

and should give notice of it to drawer and 
indorser, id. 

holder may protest if acceptor become bank- 
rupt, 344. 

neglect to make this protest will not affect 
holder’s remedy, id. 

bolder cannot sue, if drawer or indorser re- 
fuse to give better security, id. \ 

when drawee makes acceptance supra pro- 
test , he should send protest to indorser, id. 

4. Of protest for non-payment , 455 to 466. 

First, of foreign bills. 

when necessary or excused , 455. 
is necessary whenever notice is necessary ,&. 
— (See Notice of Non-payment , when 
necessary.) 

formal protest is by custom of merchants 
indispensably necessary, id. 
reason is, that foreign countries inter se con- 
sider it best evidence of due presentment 
and non-payment, id. 

C rotest made abroad proves itself, 455, 655. 
ut if made in England, must be proved by 
notary, id. 

though it will be received as evidence in a 
foreign country, id. 

bill drawn in Ireland on England requires . 
protest, id. 

want of effects, and other circumstances, 
when excuse absence of, id — (See Notice 
of Non-payment , 433 to 455.) 
subsequent promise precludes party from 
objecting, 456. 

but it is hazardous to rely on these excuses, id 
if drawer or indorser has requested not to 
protest, then he cannot object, 456, 165. 
not necessary to send copy of protest with 
notice of dishonour, 463,464, 334, 336. 
nor protested bill, 464, 334. 

Form and requisites of protests , 456. 

should be according to law of place where 
bill due, 456, 170. 

though notice to be according to law of 
place where bill drawn, 456. 
must be made in Frsn* gt/ lawful holder, id. 
French law on the subject, 456, 198. 
how made in England, 457. 
question whether demand by notary’s clerk 
suffices, 458 to 462. 

roost prudent for notary himself to demand, 
462. 


PROTEST — conti nued. 

4. Of protest for non-payment— continued, 
but practice otherwise, id. 
entry of dishonour, how proved on death of 
clerk, id. 

form of, in England, id. 
stamps on, 463, 458. 

Time of making , 463, 464, 475. 
in France cannot be made till after bill doe, 
475. 

in England, Scotland, and Ireland, should 
be made, or minute, on day when bill 
due, 463, 476. 

should be dated of that day, 463. 
but may be drawn up formally aflerwardi, 
464, 477. 

Place of protesting for non-payment 
wheo foreign bill drawn on a person at one 
place, and payable in another, and re- 
fused acceptance, the bill may be pro- 
tested at the latter place, without any 
presentment to drawee for payment, stat. 
2 & 3 Will. 4, c. 98 . . 348, 349, 508, 
453. 


Secondly , of inland bill. 
enactments relating to, 464. 
extends to what bills and notes, 465. 
what expenses may be charged for, id. 
only an additional remedy, id. 
holder may recover interest from drawer tr 
indorser without it, 465, 655, 334, 335. 
no protest on inland bill till day after doe, 
479. 

Other points. 

may be made if bolder of bill transferable 
only by indorsement got it witboot in- 
dorsement, and acceptor refoie payment 
after indemnity offered, 357. 
when acceptance refused to bOI payable 
after sight, computation of time begins 
from date of protest, 373.— (See Compi- 
lation of Time . ) 

if party to bill is a banker, presentment 
there after usual hours of business does 
not entitle a notary to, 387.— (See JVo- 
tary.) 

holder refusing to accept payment of bill 
without charges of duplicate, which drawee 
had promised to pay, discharges soch 
drawee, 390. 

when bill has been protested for non-accep- 
tauce, no protest necessary for non-pay- 
ment, 435. 

checks not capable of being protested, 512. 
if drawee accept and pay bill of drawer with- 
out effects of his in hand, and witboot 
making protest, he may recover under 
count for money paid, &c., 580 .— (See 
Declarations.) . 

in action against drawer or indorser of foretgB 
bill, must be averred and proved, 332, 
455, 576, 655.— (See Jit ermenls. Dec- 
larations) , 

but the omission to aver protest only ground 


of special demurrer, 577. 
if averred in action on an inland bill it man 
bo proved, 655.— (See Evidence .) 
Stamvs on vrotests in general , 463, 468. 


PROTHONOTARY.— (See Riftrtnct lo 

rule to compute, notice of appointment mun 
given in 6. P., 589. 
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PUBLIC COMPANIES. — (See Bankers. Part- 

ner*. ) 

power to issue notes, &c., 15. 
proof of debts by or agninat, 15, 17, 13, 64. i 
Bank Restriction Act* affecting, 1 6 to 18,61 to 65. 
may aue and be sued in name of public officer 
17, 64 to 67. r 

and member* thereof may be sued in name wav 
65 to 67. ^ * 

provi.icm. of I & 2 Viet r. |0. relating to .pint. 

mu« be mn tie pnrhe, to the record by scire f al 
•od not by .uggention oo the roll. Domnonet 
r. Rnneford end Peulet r. Nmt.ll, 3 R & D 
29$; Crow r. Lew, 6 M. & W. 217; Addenda, 

when director* end ehereholder* not li„hle on 
bill, imued by company, 46._ ( S ee Partner,.) 

^ rasmVAL -(See Chri.tmas Day ) 
bow far an excuse for Inches, 33U. ^ ’ 

PUBLIC OFFICER, banking ,„ d 0 , ber rnmM . 
may iBe ,„ d be .ued in name of. 1 7, 1 S, (SUotrt. 

RACE, bow f.r wager in event of, bad, 84, 9 2 . 

R ANSOM eo ntrBCt ,o, British .hip or good. cn_ 
tired by enemy illegal, 93. r 800,u ^P- 
but bill or note for. now vnlirt , n l. , „ 

/Wr holder for value, 6 & 6 Will "4*^/,°"“ 


in'* n A o?ice E W "° fficiem 

*° Preeent for acceptance, 336, 337 — fSeo P- 
tentment for Acceptance ) ( ™ Prt ' 

,0 s: ,%rjw rt ?- ^ 

336, 

W ance ' "3?“? 'j™?. f ive no,i ™ ofnon-aecept- 

; 

when note or check 1. payable el^where than in 
place where given, must be /uncorded on day 
alter received, 386, 387. y 


ea ' h l?Vto retain an in.trument 
till day after receipt doc. not extend to sac- 
ceasion of holders, 387. 


RECE, Zin {Se * Payment Presentment for Pay. 

■ ‘•Weofdotie.on, qnder 55 Geo. 3, e. 184 . . 109, 

exemption from duties on, 1 1 1 . 1 

decisions respecting, 109 to 111, in nolri ,, 
repeal of duty on all soma order 5/., 109, note {k ). ' 
° fle partner in fraud of the others, not 1 
binding on latter, 40, note (*). 
writing a, on back of hill pud bv a draft, not 


kVLlll |— IVHMdlKW. 

evidence of agre 
payment, 899. 
atamp, when it mu 
banker, 111. 
for payment of l 
(See Davies t\ 1 
Addenda , 821.) 
peraon paying bill n 
usual to give it on t 
exemption from at* 
on a duly stampe 
on banker, when 
55 Geo. 3, c. 1$; 
banker.’ duty to tim 
paid by them, 42 
Where purl paid, rec 
or liable to pay w| 
how indnr.or, who | 
payment by him, 
an odmmiononly, 

may therefore be cc 
general receipt on 
dence of p tym..,. 
unle». .hewn to he 
b 7 one partner wlier 
partners, 124 
advisable therefore t 
P«‘d, id. 

what not prim) f, tc 
•>7 accept or , 
where there must l„ 
person entitle) l0 

to r ter nr, '‘P'«' 

lo P ro '; e Payment c 
check drawn |>v I 

«nd indorsed hV | 

in!!” ‘ f n0t 

indorsement of mi ,. r 
"ole, when evide, 
"Util due, i,f 
^recmugpav,,,, 

e ?::r ° r !«« 

on bill formerly a 
*•24. 

not no now, < /. 
if note is unpaid f or 
. aumption of pavm 
in action by p, .„ 
plmnlitr was 
«nd gave in blank 
upon payment of hi 
get instrument del 
where a comp.>titioi 
satisfied or not, n 
id . 1 

clfect of acoominod; 

hands of holder M 
whnt deemed such 
(See Forgery ) 


RECEIVERS, 804 ,0 : 
bezzlement. Fai 


RECORD. — (See Contr 
matter of, cannot he 


REDUCING PROOFS, 
points relating there! 
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RE-EXCHANGE, expedient to limit amount of, on 
bill, 165. 

on dishonour of bill, drawer liable for, when, 194. 
when to be calculated, on reference to master, 
589. 

nature and amount of, in general, and what re- 
coverable, 684 to 687. 
what recoverable in bankruptcy, 730. 

REFERENCE IN CASE OF NEED, effect of, in 
bill, 165. 

holder bound to present to referee in case of 
foreign bill, id. 
in indorsement , 236. 

semble holder not bound to present to referee in 
case of inland bill, id. 

referee may accept and pay without previous pro- 
test, 165. 

may sue drawer for amount on paying bill, id. 
holder not bound to present for payment to re- 
feree till day after bill due, 6 & 7 Will. 4, 
c. 58.. 351, 478. — (See Acceptance supra 
Protest .) 

REFERENCE TO MASTER.— (See Judgment.) 
general practice, 587 to 590. 
on judgment by default in action on bill, damages 
computed by, 5S8, 549. 

same practice prevails in C. P. and Exchequer, 
588. 

on judgment by default, plaintiff not entitled to 
final judgment till after reference to, id. 
when bill payable in foreign money, no reference 
allowed, 589. 

how allowed on a banker’s check, 588. 
reference allowed after interlocutory judgment, 
and death of plaintiff, id. 
reference allowed on affidavit after loss or de- 
struction of bill, id. 

will not be allowed, where there is a fair question 
for the jury as to amount really due, 589. 
this practice of reference, confined to cases where 
bill specially declared on, 588. 
court will not direct, to allow re-exchange in 
action on bill drawn in Scotland upon and 
accepted in England, 5.89. 
reference not allowed in action of debt on judg- 
ment recovered on bill, id. 
but permitted on judgment for plaintiff, on de- 
murrer to count on bill, id. 
though in such case nolle prosequi must be en- 
tered, id. 

not allowed, where payment made on account of 
cause, uuless plaintiff strike out of declaration 
count for goods sold, id. 

plaintiff may in Q, B. obtain rule to refer on same 
day interlocutory judgment obtained for want 
of plea, id. 

' when signed on demurrer, must wait till follow- 
ing day, id. 

no reference before interlocutory judgment sign- 
ed, id. 

if defendant’s attorney wish to be present, he 
must obtain rule for that purpose, id . — (See 
rule H. T. 4 Will. 4, r. l,s. 17. 
but in C. P. defendant must have notice of ap- 
pointment, id. 

service of rule, 689, 590; Ibbertson v. Phillips, 
4 Jurist, 467, Addenda , 822. 
effect of irregularity before judgment, 590. 
only ground of motion to set aside judgment, id. 
affidavit in support of such motion must express- 


REFERENCE TO M ASTER — continued. 

ly state that judgment has been signed, Clas- 
sey v. Drayton, 6M. & W. 17, Addenda, $2k 

REFUSAL. — (See Non-acceptance. Non-payment) 

RE-ISSUABLE NOTES. — (See Promissory Notes. 
Stamps.) 

when re-issuable after payment, and bow to be 
stamped, 107, 223, 224, 531. 
statute 55 Geo. 3, c. 184, relating to, 102 to 114. 

RELEASE. — (See Laches. Neglect. Waiver.) 
by drawer of bill to acceptor, does oot affect 
payee’s right of action, 5. 
otherwise on a bond, 6. 
when by excise-officer, of person for penalties, 
a good consideration for a note, 85. 
by drawer to drawee before acceptance will not 
discharge subsequent one, 312. 
a general, by drawer to acceptor, will as between 
them discharge acceptor, 313. 
effect of, to acceptor, 408 to 417. — (See Pay* 
ment.) 

effect of, to prior indorsers, 418 to 421.— (See 
Payment.) 

what circumstances release or discharge obliga- 
tion of acceptor, 309 to 317. 
what a release of one of several acceptors, SIS, 
314. 

by holder to drawer, will not discharge accom- 
modation acceptor, 315, 316, 419. 
in case of bills may be by parol, 310, 311. 
giving time to acceptor, discharges drawer and 
indorsers, 408 to 423. — (See Payment.) 
what discharges drawer and indorsers in fenenl, 
194. 

neglect to present for acceptance, 272 to 280. 
neglect to give notice of refusal to accept, 
325 to 331. 

neglect to present in due time for payment, 
3o3 to 365* 

neglect to give due notice of non-payment, 
433. 

giving time to acceptor, &c., 408 to 417. 
compounding with acceptor, 421, 606. 
holder’s making acceptor his executor, 588. 
formerly drawer could not be called to prove that 
he did not draw without a release, 669.— (See 
Witness. ) 

but now it would be held otherwise, id. 
as to effect of, as to competency of witnesses, 
669 to 676. — (See Witness.) 
when an entry by a testator, holder of a note, 
that the maker should not be called on for 
payment, is a release, 401. 
replication to plea of, 621. 

REMEDY, in case of infraction of a contract, &c. 
regulated here according tolaw9of country in 
which it was to have been performed, 169 to 
172. 

when bill is to be paid in a country where arrest 
is not allowed, only remedy here is by service 
of process, id. 
but now held otherwise, id. 
of party paying supra protest , 509. 
on bill by action, 534, 535. — -(See 

by proof under a commission, 736. (S® 6 
Bankruptcy.) , 

delivery of bill, when it destroys or suspen 
remedy for prior debt, 172. 
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REMOVAL. — (See Absconding.) 

of drawee, el lee l of, u lo presentment of bill, 
2*0, 367. 

of drawer or indorser, excuse for delay in notice 
of dishonour, 330, 402. 

of drawee or maker, what averment of present- 
ment necessary, 575. 

RENEWAL, pnrol evidence of agreement to renew 
inadmissible, 142. 

when written engagement to renew binding, id. 
how to proceed thereon, id. 
effect of subsequent agreement to renew, 144 
offer of, made to indorsee after bill due, admits 
holder’s title, 645, 646. — (See Admission.) 
actual renewal of bill at request of acceptor, 
discharges drawer and indorsers, 408, 409. 
but agreement not to sue without adequate con- 
sideration, not binding, and no discharge of 
drawer or indorsers, 414. 
same if conditional agreement not performed, id. 
when original bill may he sued upon, 180, 181. 

RENT, bank note or bill of exchange cannot be taken 
as a distress for, 3. 

taking bill or note for, does not suspend remedy 
for, 3, 174. 

promise to pay money out of, not a good note, 
138. 

REPLICATION to plea of coverture, what sufficient, 
23, note ( o), 24, note (a). 
waut of consideration, 619. 
when de injurii proper, 620, 621. 
if improperly replied, only ground of tjxcial 
demurrer, 621. 

to plea of accord and satisfaction, id. 

of release, when bad, as setting up parol 
contract in answer to, id. 
of set-off, that debt barred by Statute of 
Limitations, id, 
in trover, what sufficient, 622. 
timiliter , omission to add, when aided, id. 

need not bo dated, Edden v. Ward, 4 Jurist, 
719, Addenda , 824. 

to plea of bankruptcy, that certificate obtained 
by fraud, good, 738. 


RESTR AINT OF TRADE, contract in, illegal, 83, 

83, in notes. 

“ RETOUR SANS PROTET,” dm of, in bill, 165, 
use of, in indorsement, 236. 


RETRA1TE, bill drawn to reimburse principal, in- 
terest, and expensca, so called, 507. 

REVENUE, contract concerning, when bad, 84. 
fraud on foreign revenue does not prejudice, 121. 

REVOCATION by drawer of bill, when not revo- 
cable, 193. 
of indorsement, 247. 

whether acceptance of bill can be revoked, $08 


on robbery of bill, & c „ 253 not? (m) 

ROBBERY— (See Lou.) 

RUL E— (See Judgment. Referent, to MaeUr 

Staying Proceedings.) oaifr 

to proceeding, in .ction on bill 
may be obtained on payment of debt and'ctwJ 
5*o. (See Staying Proceedings.) C ? -f- 

RULE TO COMPUTE, how and when to 
rule to refer bill to Ma.ter to compute 
pal, interest and costa, 686, 687— 
jerence to Master.) *** 

<=-<. - .. 

El ' SSI ™i.'» 1 IM, ' ANV ' —* *•*«• l-w. « 


SABAOTIf, or Jewish festival, 
giving notice, 330, 488. 


excuses delay hy 


REPUTED OWNERSHIP, 750 to 756.— (See 

Bankruptcy ) 

of bills taken by surviving partners, 56. 

REQUEST in bill to pay, 154. 

REQUISITES of bill of exchange, 126, & c .— (Sec 
Bill of Exchange.) 

of promissory note, 516, &c. — (See Promisso- 
ry jYote.) 


SAILOR’S WAGES, instrument promis-ng ton.. 
' 135.1 or ^ d " ty ’ “°' " S 00 * 1 ba ‘ note 
«o if it promise* lo pay on receipt of w.gee, 137 
SALE.— f^ee Exchange. Bankruptcy , 698, 70S 

1 SANS PROTET” OU “ SANS FRA1S,” use of 
in a bill, 165. 


RESIDENCE of indorser when advisable to state it 
in bill, 229. 

ignorance of drawer’s or indorser’s, when ex- 
cuses delay in notice, 453, 454. 
giving notice of dishonour, when parties do or do 
not reside in the same town, 483 to 486. 

RESTORING PROOF in bankruptcy, 735.— (See j 
Bankruptcy.) ! 


“SANS RECOURS,” insertion of, in bill, & c . to. 
prevent liability, 228, 235, 242. 

SATISFACTION — (See Payment.) 

of bill or prior debt, what amounts thereto, 172 
to 181. 

alteration of bill, when it operates as, 181 to 192. 
a good plea in bar, 605. 

what not a satisfaction, 605, 610, 174, 429, 401. 


RESTRAINING NEGOTIATION— (See Equity, j SAVINGS BANKS, preference and proof in caw of 
Court nt.) bankruptcy, 728. 


Digitized by Tooele 



922 


INDEX. 


SCOTLAND, bill* and notes of, 618, 619. 

Scotch debt, when barred by English certificate, 
*737. 

days of grace allowed in, same as in England, 
875. 

SEAMAN. — (See Sailor.) 

SEARCH, what sufficient, after drawee, 379, 280. 
what sufficient, after residence of drawer or in- 
dorser, 453, 454. 
what sufficient averment of, 575. 

SECONDARY EVIDENCE— (See Evidence.) 
when may be adduced, 666. 
usual notice to produce must be given, 666, 626. 
notice must be specific, 666. 
notice must be proved, 626. 

SECRET ACT OF BANKRUPTCY.— (See Bank- 
rupt.) 

when partner may after, accept or indorse to 
bind solvent partner, 202, 203. 
transfer of, after, 205. 

recent enactment of 2 & 3 Viet. c. 29, respect- 
ing, 206. 

bon& fide contracts entered into beiore date of 
fiat without notice valid, id. 

SECRET PARTNER.— (See Partners.) 

SECRET STIPULATION, in fraud of other credi- 
tors, void, 85, 86. 

SECURITY, bill of exchange, when preferable se- 
curity, 4, 10. 

but there are some disadvantages, and what, 5 
when deemed to be given on illegal considera- 
tion, 91. 

money paid on, by whom recoverable back, id. 
when taking security from acceptor discharges 
other parties, 411, 412. 

of protest for better security, till another is ac- 
cepted, how it may be recovered back, 581. 

SEPARATE ACCOUNTS, application of payments 
to, 402, 403. 

SEPARATE ESTATE, fime covert having, liable in 
equity for bill accepted by her, 21. 

SEPARATE MEMORANDUM, binding between 
original parties to bill, &c. 141. 
foreign bills may be accepted on, 288. 
otherwise as to inland bills, id. 

SERVANT .— {See Agent.) 

SERVICE of rule to compute, 589, 590. 

SET OF BILLS, points relating to foreign bills 
drawn in sets, 154, 155. 
stamps on, when made in England, 111. 

SET-OFF AND MUTUAL CREDIT.— (See Bank- 
ruptcy.) 

bill or note payable only as, void, 136. 
if husband sue alone on bill or note, no set-off for 
debt of wife, 23. 

a bill or note not due cannot be sot off, though 
previously discounted, 399. 


SET-OFF AND MUTUAL CREDIT-con/tnwrf. 
due from drawer to acceptor, does not affect 
payee’s right of action on bill, 5. 
otherwise in action on a bond, 6. 
of debt due from cestui que trusty allowed de- 
fendant in action on a bond given to plaintiff 
as trustee, 7, 8. 

not allowed on unstamped bill or note, 122. 
law of qualified and restrained, as to bills taken 
when over due, 220. 

holder of bill indebted to bankrupt, party to bill 
may set his debt against amount of it, 224, 
238. — (See Bankruptcy.) 
otherwise if he transfer it, and is afterwards 
obliged to take it up, 224, 239.— (See Bank- 
ruptcy.) 

must be specially pleaded, 606. 
effect of plea, id. 
replication to plea of, 621. 
to establish a, against assignees of bankruptcy, 
what evidence sufficient, 647.— (See Evi- 
dence. ) 

but if act were not secret, evidence of possession 
before act was committed must be given, 647. 
— (See Bankruptcy.) 

set-off and mutual credit in bankruptcy, 739 to 
748. — (See Bankruptcy.) 

SETTING ASIDE PROCEEDINGS, when they 
will not be set aside for stating only initials of 
defendant’s Christian name, 444. 

SEVERAL ACCEPTORS.— (See Acceptance.) 
when not allowed, 283. 
consequences of giving time to one of, 416. 

SEVERAL BREACHES.— (See j Declarations.) 
allowed in same count, 557. 

SEVERAL COUNTS.— (See Declarations.) 
for same demand in general not allowed, 557. 
otherwise as to bills and notes, id. 

SEVERAL PARTS of bill drawn in sets, duty of 
party taking one to inquire after others, 155, 
note (5). 

i 

[ SEVERAL PLEAS.— (See Pleas.) 
when not allowed, 595, 600. 

SEX of third person, wager on, illegal, 85, 93. 

SHAM PLEAS.— (See Pleas.) 

when may be set aside, 601, 602. 

SHAREHOLDER, when not liable for bills issued 
without his authority, 46. — (See Partnen . 
Public Companies.) 

SHERIFF, contract in consideration of ease and fa- 
vour by, illegal, 93. 
contract to indemnify, when good, 85. 
may be relieved on payment of costs of one ac- 
tion, on attachment against him for not bring- 
ing in body, 586. 

may stay proceedings against himself in action 
on bill, on payment of debt and costs in that 
action only, 587. 

SHIP, part owners of, discharged from liability fo f 
stores, when, 45, note (7). 
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SHIP — continued. 

bill payable after chip paid off, valid, 137. 
contract made to ruuaoin a British, illegal, 93, 
82. 

acceptance on arrival of, when absolute, 297. 

SHOP NOTES, 522. — (See Banker' t Cash Xotes ) 

SHORT BILLS, right to have them, or their pro- 
duce, restored in bankruptcy, 760. — (See 
Bankruptcy.) 

8IGHT. — (See Bill of Exchange. Presentment. 
Acceptance.) 

bills payable after sight, days of grace allowed, 
and when due, 374. 

bills payable at sight, days of grace now allowed, 
874, 876, 827. 

interest recoverable on bill payable aAer sight, 
679. 

practice with Bank of England with respect to 
customers' bills payable at, 273. 
bow statute of limitations operates on, 610. 

SIGNATURE not essential to an acceptance, 295, 
629. 

by mark, how proved, 630. 

SIMILITER, want of, when aided after verdict, 622. 
need not be dated, Eddenu. Ward, 4 Jurist, 719, 

Addenda , 824. 

contracts made in consideration of, void, 93. 

8IMPLE CONTRACT — (See Contract.) 
bill or note is, 2, 3. 
distinction between, and specialties, 9. 
may be discharged before breach by purol, 310, 
311. 

otherwise if it has been broken, 310. 
distinction in case of bill, id. 

SMALL BILLS AND NOTES, 

Points relating to % 

under £l, void, 149, 160. 

penalties for issuing them, 160. 
under £5, void, if not according to a par- 
ticular form, 149. 

they must specify name and place of abode 
of drawee and payee, 148, 156, 157. 
and where they are mude, 149. 
must be attested by one witness, 166. 
form of, 146. 

cannot be indorsed before they bear date, 
214. 

after they are due, 216, 
must, when indorsed, be attested, and men- 
tion place of residence and name of in- 
dorsee, and bear dale at or before the 
making of it, 229. 

exception in favor of Bank of England, 112. 

notes for money pay- 
able to bearer on 
demand, id. 

negotiation of, restrained, 150. 

SMUGGLING, illegal consideration, 83. 

SOLVENT PARTNER — (See Partners .) 

cannot after bankruptcy of one indorse bill, &c* 
in partnership name, 55. 


SOLVENT PARTNER — continued. 

when acceptance by bankrupt partner affects 
solvent one, id. 

may accept bill for previous partnership debt, 56. 

SPECIAL DAMAGE, drawer of accommodation 
bill, relying on special damage arising from 
want of notice of dishonour, must prove it affir- 
matively, 448. 

SPECIAL INDORSEMENT, form and effect of, 

225, 231. 

SPECIAL MESSENGER, when notice to be seat 
by, and expences of, allowed, 487. 

SPECIALTIES bind parties making them, though 
oo sufficient consideration, 9. * 

therefore consideration need not be proved in an 
action on, id. 

but defendant may avail himself of an illegal 
consideration, id. ^ 

but must stata it in pleading when action on 
deed, id. 

taking of bill or note how far prejudices, 174, 

SPIRITS, bill given for sale of, in imall quantities 
votd, 94. 

SPIRITUAL PERSONS, U, 65.— (See Clergy.) 

STAM ^ ON BII-LS. NOTES, CHECKS. AND 
ivtA.tairrs, must be improved before bill 
written, 102, US, 119. 

IU lo^ug Canoot beata,n P e < 1 »Aerwards, 102, 
exceptions, 102, 119, 120. 
stamps denoting duties payable in one part of 
nmted kingdom may be used for instruments 
liable to sump duties payable in any other 
part, 1 2 Viet. c. 58. . 531. J 

the former acts, 102. 

provision, of 55 Geo. 3, c. 1S4, in particular, 

if stamp of sufficient amount, though of im- 
proper denomination, it suffices, unless 
specially appropriated upon face of it to 

another instrument, 103. | 

penalty of £50 for being party to or paying 

instrument improperly stamped, t,i. ^ 

penalty of £ 100 for issuing a post-dated bill 
or check, t d. 

penalty of £100 for issuing unstamped 
check requiring stamp, id. 
penalty of £20 for receiving such chock, id. 
penalty of £100 for paying such check, id. 
regulations as to re-issuable notes and bank- 
ers' notes, id. 

on inland bills in particular, 103 to 105. 

scale of duty from 40s. to £3000, when I 
payable, not exceeding two months after i 
date or sixty days after sight, 104. 
scale of duty from 40s. to £3000, when 
payable, exceeding two months afterdate 
or sixty days after sight, id. 
what instruments, though contingent, require 
bill stamp, 105. 

oo foreign bills drawn in, but payable ont of. 
Great Britain, 105, 106. 
exemptions from stamps on inland and foreign 
bills, 106. * 
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STAMPS pN BILLS, NOTES, &c — continued. 
exceptions as to cheeks on bankers, when par- 
ticularly framed, 106, 107. 
on promissory notes, five different scales, 107 to 
109. 

on notes for not exceeding £ 100, payable 
to bearer on demand , and which are re- 
issuable , 108 to 117, 116. 
on notes for not exceeding £ 100, payable 
otherwise than to bearer, on demand, and 
not exceeding two months after date, or 
sixty days after sight, and which are not 
re-issuable, 108 to 117, 116. 
on notes exceeding £100, and not exceed- 
ing two months after date, or sixty day9 
after sight, and not re-issuable, 10S to 
117. 

notes payable to bearer or otherwise, at ex- 
ceeding two months after date, or sixty 
days after sight, and not re-issuable, 108 
to 117. 

notes for payments at different times, same 
duty as upon entire sum payable at once 1 
within two months, 109 to 117. 
what instruments, though contingent, to be 
stamped as promissory notes, 109. 
exemptions from stamp on notes, but to be 
stamped as agreement, id. 
observations and decisions on Stamp Act, 111. 
orders for payment or delivery of a bill or 
note require stamp, id. 
foreign bills and notes , how to be stamped, 
id. 

nets as to bankers and banking companies* 
licenses, 112. 

observations on exemptions and penalties, 
113, 114. 

what to be deemed a foreign bill. 111, 114. 
if drawn in England, though dated abroad, 
requires English Stamp, 114. 
how fraud to be proved, 114, 115. 
mere proof that drawer was in England at 
date will not suffice, 114. 
sum payable, how construed, 1 15. 
evords “ dale,’* “ sight,” “ demand ” “ bear- 
er ” how construed, id. 
upon the five classes of stamps on notes, 
116, 117. 

-on contingent bills and notes 117. 
on checks, 118. 

anstamped instruments, when inadmissible in 
evidence, and consequences, 122 to 125, 118. 
if on an inferior stamp inadmissible, 122. 
cannot be looked at or referred to by jury, 
id. 

unstamped indorsement requiring agreement 
stamp cannot be read, id. 
unstamped bill or note cannot be looked at 
to ascertain amount of sum, where only 
admission of something being due to some- 
body, in a letter, 123. 
but instrument may be looked at by court, 
id. 

may be looked at by jury to establish fraud, 
usury, forgery, or crime, 124. 
if bill or note unstamped, it is not larceny 
to steal it, id. 
time of impressing stamp, 

should be before bill or note written, 102, 
118, 119. 


STAMPS ON BILLS, NOTES, &c .-continued. 

if stamped afterwards, and that fact proved, 
bill invalid, 102, 119, 120. 
temporary act, allowing subsequent stamp- 
ing, is expired, 119. 

but if duty of equal or superior amount to 
that required, though of wrong denomi- 
nation, a proper stamp may be impressed 
on payment of penalty, 120. 
foreign stamp laws not regarded, 121. 

even intentional and moral frauds on foreign 
state do not prejudice here, id. 
other consequences of bill, note, or check being 
unstamped, 124,125. 
laches do not discharge drawer or indorser 
of unstamped bill from prior liability, 124. 
though bill invalid, when holder may reco- 
ver prior debt, id. 

aliter where no privity between the par- 
ties, 125. 

where express agreement to give a bill, de- 
livery of a valid one may be enforced in 
equity, id. 

but otherwise no relief in equity, id. 
if several parties knowingly give bill nbt 
properly stamped, they may be indicted, 
semble , id. 

holder, when may apply money in pay- 
ment of unstamped bill, id. 
payment of money into' court precludes 
from objecting, id. 

Other points. # _ .... . 

consequences of alterations of bills om 
S tamp Acts, 186 to 192 — (See Mien- 
iion. 

1. Statutes relating to. 

formerly no stamp necessary on bill ol c - 
change, 102. 

but duty imposed by 22 Geo 3, c. 33, w. 
regulating statute now is 55 Geo. 3, c. 1S4, 
102, 103. 

On inland bills, . . , 

amount of, depends on sum and time it ms 
to run, 103, 104. 

On foreign bills, , 

drawn out of England not chargeable, in. 
drawn in and payable out of 

and not in a set, same as inland bill, 
if drawn here in sets, amount rises accord- 
ing to their value, id. 

Exemptions from the duties on bills, 

bank of England, 112. . . 

certain bills drawn by certain persons in tne 


public service, id. . 

drafts for payment of money on demaoo, 
drawn on banker within fifteen ro 


place where draft is drawn, id. 

On Promissory Notes, . , , 

sarae as inland bills, if not re-issuabe, , 

amount of, when to be re-issued after pay- 
amount of, on notes payable by instalments, 
109, 113. ... 

amount of, on instruments resembling u» 
form of a note, for less than £A 
1 13. f- _ 

Exemptions from duty on promissory no es, 
bank of England, 109, 113. 
notes payable on contingency for more 
£20, id. 
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STAMPS ON BILLS, NOTES, kc.— continued. 
penalty of £50, in one cate, £100, US. 

bow incurred, id. 
oo receipts, 100 to 111. 
exemptions from duties on, 1 1 1. 

2. Decisions on the Stamp Acte, 114 to US. j 
stamp only necessary on bills drawn in ‘| 
Great Britain, 114. | 

drawn in blank in Ireland, filled up in 
England, not necessary, id. 
same when like bill drawn in Jamaica, id. 
drawn in Eogland, but dated at place abroad, 
must have stamp, id. 

drawn in London to order of drawer there, 
and accepted at Brussels, payable in Lon- 
don, not a foreign bill, 10, 115. 
bill for £50, with all legal interest, what 
stamp necessary, 1 15. 
bill payable at sight not a bill payable on 
demand, so as to avoid duty, id. 
check drawn oo person not a banker must 
have stamp, 118. 

bills or notes eannot have stamp affixed 
after drawn, 122. 

but if it is, instrument available, US, 119. 
having wrong stamp, cannot be received in 
evidence, 120. 

larger stamp valid if of proper denomina- 
tion, id. 

when bill paid by drawer, he may indorse it 
over to another without fresh stamp, id. 
bill, &c. drawn in any part of king's domi- 
nions where stamp imposed on bill, as in 
Jamaica, and not having such stamp, 
void, 121. 

•otherwise when drawn in a foreign inde- 
pendent state, id. 

when bill has wrong stamp, how far neglect 
to present for acceptance or payment dis- 
charges drawer and indorser, 124, 125, I 
326 — (See Notice of Non-acceptance. , 
Laches. ) 

payment of money into court upon whole 
declaration precludes defendant from ob- 
jecting to stamp, 125. 

hill or note not having stamp, not allowed 
in evidence of set -on, 118, note (r). 
unstamped check admissible to prove fraud, 
Keable c. Payne, 3 N. & P. 531; 8 Ad. 

& Ell. 555, S. C. 

how far alteration of bill invalidates as to 
stamp, 185 to 194. — (See Alteration.) 
fresh stamp not necessary, if alteration be 
to correct mistake, 1S5, 531. 
when requisite if bill negotiated without 
words “ or order,” 196, 242, 531. 
bills when due, paid by acceptor, cannot 
be re-issued without new stamp, 223. 
exception in favour of notes of hand under 
100/ , and payable on demand, id. 113. 
what receipt need not have stamp, 423. 
when in I O. U. requires a stamp, 526. 
in what cases check exempted from stamp 
duties, 545. 

when defendant objects to insufficiency of 
stamp, he must produce the statute, und 
point out the enactment he relies on, 661. .. 
(See Evidence.) 

if bill or note read in evidence cannot after- • 
wards be objected to for want of, 661. , 

otherwise as to post dated check, id. ! 

127 


8TAMPS ON BILLS, NOTES, &c.— continued- 

2. Decisions on Stamp Act* — continued. 

defect in stamp no answer to indictment for 
forging bill, &c. 779. 

may not inspect bill or note to ascertain, 585. 
want of, may be taken advantage of under 
plea of noo-aoeeptance, 120, note (p). 

3. On protests. 

stamps on protest for non-acceptance, what, 
334. 

for non-payment, 463. 

STATUTE OF LIMITATIONS. — (Sec Limita- 
tions, Statute of.) 

STATUTES. 

5 Ric. 2, st. 1, c. 2, prohibiting the exportation 
of gold and silver, 11. 

23 Hen. 6, c. 9, sherifis, ease and favour, 93. 

21 Hen. 8, c. U, larceny, restitution, 800. 

c. 13« prohibiting clergymen from 

trading or farming, 14. 

32 Hen. 8, c. 9, disallowing the assignments of 
cboses in action, 6. 

5 & 6 Edw. 6, c. 16, sale of offices, 93. 

13 Eliz. e. 7, bankrupts, 693. 

31 Eliz. c. 6, simony, 93. 

1 Jac. 1, c. 15, s. 14, bankrupts, 207, 396. 

3 Jac. 1, c. 9, bail in error, 689. 

21 Jac. 1, c. 16, statute of limitations, 608. 

c. 19, s. 2, bankrupts, 693. 

16 Car. 2, c. 7, avoids all securities for money 
Ijst at play, 89, 91. 

29 Car. 2, c. 8, s. 4, statute against frauds 4 
129. 

c. 7, a. 1, sales on Sunday, 94. 

® ^ & M. c. 20, sa. 19, 20, 29, the bank and 
bank notes, 523. 

c * 21, a. 5, exempts bank bills from 
stamps, 102. 

c- 22, the Bank of England, 15. 

8 & 9 W ill. 3, c. 20, the bank and bunk notes 

15, 523, 779. 

9 & 10 Will. 3, c. 17, places inland bills on 

same footing an foreign 
263, 12, 270, 335 , 354 .’ 
458, 465, 479 , 198 , 513 . 

1 Anne, st. 2, c. 22, alterations of bills, &e 
102,166. 

3 & 4 Anne, c. 9, confirms 6 & 10 Will. 3, 

c. 17.. 273, 517, ]>’ 
134, 288, 334, 337, 342, 
354,465, 520, 528, 578.* 

4 Anne, c. 9,s. 7, notice of dishonour, 175, 177 , 

4 & 5 Anne, c. 16, statute of limitations, G08. 

6 Anne, c. 22, restrains bills drawn by corpo- 

ration, 15, 16. 

7 Anne, c. 25, makes 3 x. A Anne, c. 9, per- 

petual, 134, 5 IS. 

5 Anne, st. 2, c. 9, apprentices, 94. 

9 Anne, c. 10, s. 41, larceny, 800. 

- c. 14, gaming, 89, 100, S4, 91. 

12 Anne, c. 16, usury, &c. 87. 

6 Geo. 1, c. 18, Bubble Act, 94, repealed. 

7 Geo. 1, c. 31, bankruptcy, 701, 712, 746. 

12 Geo. 1, c. 29, arresl on affidavit, 541. 

2 Geo. 2, c. 24, bribery at elections, 93. 
c. 25, stealing and forging bills, & c. 

519, 773, 799, 802. 

3 Geo. 2, c. 26, ss. 7, 8, coal uotes, 160, 466, 

521, repealed. 
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STATUTES — continued. | STATUTES — continued. 

5 Geo. 2, c. 30, bankrupts and their certificates, 

702, 707, 715, 739, 746. 

6 Geo. 2, c. 31, bastardy, 84. 

T Geo. 2, c. 8, stockjobbing, 91, 100. 

9 Geo. 2, c. 18, stealing and forging bills, 764. 

13 Geo. 2, e. 19, gaming and borseracing, 92. 

15 Geo. 2, c. 13, confirms 6 Anne, c. 22 . . 15, 

16, 784, 801. 

■ c. 14, forgery of bank notes, 525. 

9 . 0 4 ! j 1 • t 


18 Geo. 2, c. 34, gaming and horseracing, 92. 

19 Geo. 2, c. 32, transfers by bankrupts after 

secret act of bankrupt, 
205, 206, 392, 514. 

c. 37, insurance on ships and lives, 92. 

24 Geo. 2, c. 40, sale of spirituous liquors, 94. 
30 Geo. 2, c. 24, obtaining goods, &c. by false 
pretences, 808. 

32 Geo- 2, c. 28, Lords* Act, 526, repealed. 

7 Geo. 3, c. 60, s. 1, larceny, &c. 800. 

11 Geo. 3, c. 79, forgery of bank notes, 525. 

12 Geo. 3, c. 72, notes made in Scotland, 517. 

13 Geo. 3, c. 79, forgery, 784. 

14 Geo. 3, c. 48, insurances, 93. 

17 Geo. 3, c. 30, bills under 5/., 128, 149, 157, 
164, 166, 214, 229, 773. 
c. 26, Annuity Act, 194, 524. 

21 Geo. 3, c. 60, Bank Restriction Act, 17. 

22 Geo. 3, c. 33, ) , i 1 1 k ^ 

23 Geo. 3. c. 49, i p ’ 1®!?’ 1 repealed 

24 Geo. 3, c. 7, $ 877, 631.5 

27 Geo. 3, c. 16, makes 17 Geo. 3, c. 30, perpe- 
tual, 128, 149, 157,214. 
31 Geo. 3, c. 25, stamps, 118, 124, 102, 122. 

82 Geo. 8, c, 34, prize money, 777. 

33 Geo. 3, c. 52, bills drawn by Bank and East 

India Company, 16. 

c. 54, friendly societies, proof by, 

727, note, 728. 

34 Geo. 3, c. 82, stamps, 119. 

36 Geo. 3, c. 55, stamps, 110. 

c. 94, navy pay bills, 773. 

37 Geo. 3, c. 32, stamps, 150. 

c. 90, stamps, 102, 120. 

c. 136, stamps, 120, 121. 

38 Geo. 3, c. 1, bail, 524. 

39 Geo. 3, c. 85, embezzlement, 804. 

c. 107, notes made in Scotland, 518. 

39 & 40 Geo. 3, c. 42, days of grace, holidays, 

&c. 338, 378, 479. 

41 Geo. 3, c. 39, forgery of bank notes, 525, 764. 

c. 67, forgery of bankers’ bills, &c. 

764, 779, 793. 

41 Goo. 3, c. 97, notaries, 333. 

42 Geo. 3, c. 81, embezzlement, &c. SOI. 

43 Geo. 3, c. IS, bail, 524. 

c. 84, clergy traders, &c. 14. 

c. 126, stamps, 423. 

c. 127, stamps, 119, 120. 

44 Geo. 3, c. 98, stamps, 119, 334, 423, 463, 

531, 801, repealed by 
55 Geo. 3, c. 184. 

45 Geo. 8, c. 72, ransom of British ships, 90, 93. 
c. 89, forged notes, 778, 784, 785, 793. 

46 Geo. 3, c. 37, evidence, witness, 675. 

c. 135, bankruptcy, 740, 745. 

47 Geo. 3, c. Jxviii. coal notes, 466, 521, re- 

pealed. 

48 Geo. 3, c. 88, restrains negotiation of bills 

under 20s., 128, 160. 

c. 149, bills under 51. and post drawn, 


_ - 15 > ,02 > 463, 520, 631, SOI. 

49 Geo. 8, c. 121, bankruptcy, 205, 702 703 
718,720,733. 

51 Geo. 3, c. 64, assignment of India bonds, 199. 
62 Geo. 3, c. 63, embezzlement by bankers, 804.. 

c * 143, embezzlement of letters, 807. 

c. 146, Highgate Archway Company, 15 

53 Geo. 3, c. 141, Annuity Act, 194, 524 . 

54 Geo. 3, c. 94, apprentices, 94. 

55 Geo. 3, c. 184, Stamp Act, 15, 103 to 118, 

120, 223, 224, 334, 463, 
511, 531. 

57 Geo. 3, c. 99, spiritual persons trading, &c. 

14, 65. 

58 Geo. 3, c. 93, usury, 87, 90. 

59 Geo. 3, c. 149, s. 1, tender of bank notes, 524. 
1 Geo. 4, c. 19, insolvent debtors, 757. 

— c. 65, s. 5, amendments, variance, 567. 

c. 92, s. 3, Bank of England, 16, 28. 

1 & 2 Geo. 4, c. 78, acceptances, 162, 288, 
182, 190, 284,287,291, 
293, 297, 300, 315, 364, 
499, 521,569, 574,576, 
652. 

4 Geo. 4, c. 60, lotteries, 92. 

6 Geo. 4, c. 73, Irish partnerships, 18, 65. 
c. cix., St. Patrick’s Insurance Com- 
pany, id. 

6 Geo. 4, e. 16, bankrupts, 692 to 756, 3, 55, 
90, 93, 202 to 213, 250, 
287, 818 , 392,396,514. 

. c. 42, Irish partnerships, 18. 

c. 79, assimilates currency of ^Grest 

Britainand Ireland, 183, 
160, 687. 

91, Bubble Act, 94, wpeajed. 

- — c. 94, pledges of bills, &c. 197, 199, 

319. 

- c. 96, bail, 689. 


V ffw, UUH , vuw. . _ 

— c. 131, joint stock companies, 17. 

_ . ,ao IRA In 


C. XOl, jUUIl vv..., ’ 

7 Geo. 4, c. 6, bankers’ note., 128. 1*®, I5I > 
160, 511,522,52*. 

25, aimony, 98. 

46, banking companies, 16, n, 

61, 64, 65, 112, 129, 
224, 522, 701, 731,791 

48, stamps, 121. . 

57, Insolvent Act, 5, 21-, > 

756, 757, 760. 

c. 64, s. 20, variances, 794, 804. 

67, banking companies in low- 
land, 17, 65. 

7 & 8 Geo. 4, «. 15, fast days, holidays,^ 

378 , 338 , 454 , 479 , 488 > 

27, stealing bills, 7 99. 

29, consolidates the i tow ' 0 

larceny as to bills, 

625, 779, 7 99, 304, 806. 

71, arrest, 541, 548 , 

9 Geo. 4, e. 14, pronto tote 

608, 38, 611 t® 61{ * 
622 &c, 

. — c. 15, variances between re J or< * 8 1 * f 

writing., ameadmeat of, 

667. 

c. 23, bankers’ re-bsuable notes, 

112 224. 

c. 24, acceptances, h ela ^’ JL » 

455, 459, 465, 4S0, 
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8TATUTES — continued. 

9 Geo. 4, c. 82, witnesses, forgery , 764, 795, 
796. 

— — c. 83, stamps, 121. 

c. 49, draft*, kc, on banker*, 112 

106. 

c. 63, restraining negotiation of bill* 

under 5/., 150, 151, 160, 
511, 522. 

c. 73, insolvent debtors in India, 743. 

e. 92, savings* banks, 728. 

c. 94, simony, 93. 

10 Geo. 4, c. 56, friendly societies, 727, note. 

11 Geo. 4 & 1 Will. 4, c. 66, consolidates the 

laws of forgery, 525, 
765, 764, 775,777, kc, 
c. 68, carriers, 262. 

1 & 2 Will. 4, c. 66, bankruptcy court, 692. i 
c. 58, Interpleader Act, 37, 243, I 

263, 584. | 

2 Will. 4, c. 2, lotteries, 92. j 

2 & 3 Will. 4, c. 99, protest, 349, 152, 352, I 

373, 458. I 

c. 114, bankrupt law, 692. j 

C. 123, forgery , 765, 772, 778, | 

kc. 803. j 

3 & 4 Will. 4, c. 14, savings* banks, 728. 

c. 23, stomps, 109. I 

c. ^ amendment of the law, 

252, 862,544,534, 557, 
661,567,588.597,669, 
679, 683, 689. 

■■ c. 47, bankrupts, 692. 

— c. 70, notaries, 333. 

c. 83, banking companies, 63. 

97, s. 16, stamps, 102. 

c. 98, banking companies, 16, i 

17, 62, 88. i 

4 & 5 Will. 4, c. 15, s. 1, presentment of 

government bills, kc. ' 

388. ' 


STAYING PROCEEDINGS, where action im- 
properly brongbt, application should be made 
to court, 341. 

when action been brought on bill, and bill after- 
wards transferred to third party, who com- 
mences another, court will order proceedings 
to be stayed, 536. 

judge has no power to order debt, &c, to be paid 
within a given time, 585. 

on payment of debt and costs, defendant may 
obtain a rule to stay proceedings and havo 
bill delivered up, id. 

that rule complied with though bill returned mu- 
tilated, id . 

when thismay be done by summons, id . 

where indorsement was made to pay interest for 
certain time, and to give up note, C. P. re- 
fused to stay on payment of it and costs, 595, 

596. 

if bolder bring several actions against acceptor, 
drawer, and indorser, court will stay proceed- 
ings against drawer or indorser on payment of 
debt and costs of tbat particular action. 585 

586, 539. 

attachment against sheriff* for not bringing in 
body, set aside on payment of costs or one 
action only, 596. 

action against acceptor stayed on payment of 
debt and costs of action against himself onlv 
586,301,539. 

when otherwise, 586. 

sheriff* entitled to stay proceedings against him- 
self on payment of debt and costs, 587. 

what best course to pursue in these cases, 586 

587. s 

when court will stay proceedings on affidavit of 
fraud, sed 587. 

judge cannot order stay of proceedings by accopt- 
or, where drawer has paid the bill, if former 
disputes his liability on the ground of forgery 


c. 40, savings* banks, friendly 

societies, 727, 729. 

5 & 6 Will. 4, c. 29, bankrupts, kc. 692. 
c. 41, usury, &c. 90, 82, 88, 

93, 95, 703. 

6 & 7 Will. 4, c. 27, bankrupts, 692. 

c. 58, presentment of bills ac- 
cepted for honour, kc. 
351, 165,370, 379, 478, 
509. 

7 Will. 4 & 1 Viet. c. 73, trading companies, 

66, 60. 

— ■ — c. 80, usury, 99. 

c. 84, forgery, &c. 765. 

I & 2 Viet. c. 10, co-partnerships, clergy, 14, 65, 

- c. 59, stamps, 531. 

c. 96. banking companies, 65, 17, 60. 

1 k 2 Viet. c. 110, arrest, insolvent, execution, 

&c. 544, 546, 591, 695, 
5, 212, 393, 513, 523, 
526, 641, 757, 760. 

2 & 3 Viet. c. ll,g 12, bankrupts, 206. 
c. 29, bankrupts, 206, 55, 202, 209, 

213, 392, 396, 514. 

c. 37, usury, 88, 97. 

c. 69, banking companies, 60. 

3 & 4 Viet c 83, usury, Addenda , 819. 

- c. Ill, banking companies, Addenda , 
819, 825. 


where note obtained without consideration, when 
court will order stay of, id. 
will not where money when recovered will bo 
held in tru,*t by plaintiff* for debt, id. 
or where note given for amount of penalty under 
revenue laws, or where witness has been since 
indicted for perjury, id. 

in action on bill, court will stay them sometimes 
till creditor has proved his debt under bank- 
rupt’s commission, 716. 

STEALING a bank note felony, 525. — (See Lar- 
ceny.) 

STOCKJOBBING, transaction in, is illegal, 92. 
what transactions within the act, id. in notes, 
but bill valid in bands of a bona fide holder, 92. 
void in hands of a person if indorsed after it was 
due, or with notice, id. 

money lent to settle stockjobbing transactions, 
when not recoverable back, id. note ( g ). 
proof under bankruptcy restrained, 92. 
bill of discovery to ascertain contract on, 100. 
petitioning creditor’s debt founded on, 704. 

STOLEN BILLS — (See Loss.) 

STOPPAGE IN TRANSITU, when acceptance of 
bill docs not bar right of, 750. 
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STOPPING PAYMENT.— (See Bankruptcy.) 
no excuse for neglect to present for payment or 
want of notice, 354 to 356. 
stopping or refusing payment of bill not an act 
of bankruptcy, 694. 

STRANGER, precaution in taking bill or note from, 
256 to 260. 


SUM RECOVERABLE — continued. 

I. Thje Principal Money— continued 
in case of note payable by instalments, id, 
when or not whole sum recoverable, td. 
consequence of taking verdict for too nracb, 
id. 

when second action not maintainable for 
subsequent instalments, 678, 679. 


STYLE, old and new, where they prevail, 369, 168. 
when bill is drawn at place using one, and pay- 
able on a day certain at a place using another, 
time when due calculated according to latter, 
id. 

but if time to be computed from date, it roust be 
done according to style of place where drawn, 
370, 168. 

and in all other cases according to style of latter 
place, id. 

when bill payable according to style of place 
where drawn, how to compote time, id. 
nnd in that computation of time on bills, day of 
date or acceptance is excluded, 870. — (See 
Days of Grace.) 

and when bill not dated, time computed from 
day it issued exclusive, 370. 

SUB-AGENT, payment ahould not in general be 
made to, 394. 

SUBSCRIBING WITNESS.— (See Witness.) 
when cannot be subpoenaed, 633, 634. 

SUBSEQUENT AGREEMENT to renew bill, effect 
of, 144. — (See Renewal.) 

SUBSEQUENT ASSENT of principal to acts of 
• agent, when binding, 32. 

SUBSEQUENT FAILURE of consideration, when 
a defence, 76 to 79. — (See Consideration.) 


SUBSTITUTED BILL, what evidence in case of, 
sufficient, 666. 


SUMMONS — (See Judge. Rule. Slaying Pro- 
ceedings. ) 

to stay proceedings may be taken out before 
judge in vacation, 585. 

some to refer bill, &c. to master, &c. to compute 
principal, interest, and costs, 58 8. 
how to obtain such summons, id. 
when judge, on summons, will order copy of 
bill to be given, 585. 


! 

i 


SUM PAYABLE, how it should be expressed on 
bill , 1 49. — (See Bill qf Exchange. Sum pay- 
able.) 


SUM RECOVERABLE.— (See Damages.) 

I. The Principal Money. 

holder's right to recover full amount of bill 
or note , 677, 678. 

may, though he has not given full value, 677. 
in such case holder of overplus as trustee 
for party entitled, 677. 
if a variance between sum in body of bill 
and that in margin, former recoverable, 
678 

in action against party to whom bill deliver- 
ed to get discounted, id. 


II. Interest. 

when recoverable, 679, 680. 
in general no implied contract to pay inter- 
est, 679. 

bow far remedied by 3 & 4 Will. 4, c. 42, 
s. 28, id. 

in case of bill or note, usually recovenWe 
from time when due, td. 

In trover for bill, jury may give interest m 
damages, 3 & 4 Will. 4, c. 42, ^ 29, id. 
if payable by bill itself, recoverable as a 
debt, id. 

otherwise only as damagts, id. 
when jury may refuse to give, td. 
in case of bankruptcy, €79, 680. 
when not allowed after tender, 680. 
recoverable without protest, ta. 
on sale of gooda to be paid for by 
bill not given, recoverable from tin" when 
bill would have been due; Farr». Wwo, 
8 M. & W. 25. . . id. 

to entitle party to Merest on bdlj 
must declare on and produce same. ' * 
when contract to pay interat m»y « 
plied from previous dealings between par 

in 'genera /not recoverable if right to princi- 
pal barred, id. . , 

when otherwise, 681, 667, nete ( )■ 
when not recoverable, 680, ,M‘- . 4 

unless demanded accordng , to » * 
Will 4 c. 42, s. 28 . . 680. 
bail in error not liable for interest n 
note, 6S1. , 

when it begins to run, 681, *» ■ 
from date of bill or note, when, a 
when from time bill or note due, 
when from time oCdema™. 
when only from time of inmmg 
nnmmons, 681, 682. :. tere < 

drawer or indorser only ha gg 2 , 

from time of notice of disbooP^ 
in case of inland bill protert annecessiry. 

if holder die intesUte iDterMt cbatP*^ 
only from lime of demand by an 

.£&-***—* 

■t; I®?*— *“** 

in trover, 688. 

after tender a 

er up bill, 683, 680. 
at what rate, 688. *Bnnin, 

in this country 6/. percent, 

as well in equity as St hw. £ ^ 
but if higher rate allow") m wrag» 
country, recoverable here, »• 

Hi. Expences. 


iMREC 

III E 


IV. I 


i 

i 

i 


V. 


VI 


SCSI 

b 

II 


sc 




Si 


Digitized by LaOOQle 



INDEX. 


929 


SUM RECOVERABLE — continued. 

III. Exeences — continued. 

and tbia confined to foreign bills* id, 
what other expense* party obliged to take 
up bill may be put to, 693, 694. 
costs of action , 684. 
indorser cannot recover against acceptor 
costs of action by indorsee, id. 
qua re if recoverable by drawer in spe- 
cial action against acceptor, id. 
effect of promise by surety to pay costs of 
action against principal, id. 

IV. Re-exchanoe. 


SURETY— continued. 

when he may prove under fiat, 710 to 721. 
agreement in fraud of, bad, 86. 

SURPLUSAGE, introduction of unneccssanr over- 
menu subjects plaintiff to costs, rule T. T. 1 
Will. 4.. 551. 

no ground of demurrer, but of application to 
judge to strike out, 652, note ( q ). — (See 1 
C kitty on Pleading , 6th edit. 229.) 
need not be proved, when, 570. 

SURVIVOR, consequences of death^of partner, 66. 


nature of , 694, 695. 

not necessary for plaintiff to shew that he 
has paid it, 694. 
sufficient if liable to pay it, id. 
when not recoverable, id. 
quaere if allowed between this and the ene- 
my’s country, id. 
who liable to pay it, 685, 686. 
drawer liable for whole amount of, 685. 
acceptor not liable for, 686. 

to what amount , 696, 697. 
when drawer discharged from liability, 686. 
cannot be an accumulation of re-exchange 
between several indorsers, 687. 
currency between Great Britain and Ire- 
land assiiUIated by 6 Geo 4, c. 78. .697. 

V. Damages. 

upon dishonour and protest of foreign bill 
687. 

VI. Provision. 
meaning of, 697, 698. 
amount of, 698. 

must be necessarily incidental to non-pay- 
ment of bill, id. 

but expenses of special messenger allowed, 
when id. 

SUNDAY, sales on, void, 94. 

bill of exchange may be dated on, 94, 148. 
in what countries a day of grace, 377, 378. 
when last day of grace is Sunday in England, 
presentment must be on preceding, 377. 
on presentment to acceptor supra protest on the 
following day, 351. 

rule extends to Christmas Day and Good Friday, 
378. 

and to public fasts and thanksgiving, id. 
notice of dishonour to be given on day after, id. 
Sabnoth, or great festival of a Jew, excuses de- 
lay in giving notice, 330, 520. 
not a day for receiving or forwarding notice, 487. 

SUPRA PROTEST. — (See Acceptance Supra Pro- 
test. Payment Supra Protest.) 

SUPERSCRIPTION of bill, discrepancy in, and 
body, the latter will prevail, 150. 


SUSPICION, mere circuit) stances of, not now suffi- 
cient to defeat claim of bona fide bolder, 47. 

TENDER of country notes sufficient, unless object- 
ed to at time, 522. 

made by drawer or indorser of dishonoured bill 
on dny of notice, before writ issued, sufficient, 
341, 399, 499. 

though this doctrine doubted, id. 
made by acceptor, aAer presentment, not "good, 
341,398. 

of bank notes, sufficient, for all sums above 6/. 

except by the Bank of England, &c., 624. 
must be specially pleaded, 594. 
ufter tender of money, and wrongful refusal to 
deliver up bill, interest ceases to run, 683, 680. 

THANKSGIVING, DAY OF. 

effect as to presentment for payment and notice 
of dishonour, 377, 378. 

TIME. — (See Computation. Reasonable Time. 
Presentment for Acceptance . Presentment 
for Payment.) 

how computed, in case of bills, 169, 369 to 891. 
(See Computation.) 

of payment ought to be stated on bill, 150, 151. 
of transfer or indorsement, when to be made 
213 to 224. 

of presentment for acceptance, 274 to 278. 
allowed for acceptance, 294. 
of presentment for payment, 369 to 389. — (See 
Presentment for Payment.) 
for making protest, 332 to 335, 475. 
when to give notice of non-acceptance, 336 to 
339, 294. 

when to give notice of non-payment, 480, 483 
to 496. 

giving time for acceptance or payment, conse- 
quences of, 409 to 423. 

discharges a surety, 409 to 415. 
conditional agreement to give time does not dis- 
charge drawer or indorser, 414, 415. 

TITLE OF DECLARATION, 

must be of the day, &c. when filed or delivered, 


SURETY. — (See Guarantee. Bankruptcy.) 
cannot become so as a second acceptor, 283. 
addition of, to a bill or note after issued, when 
not a material alteration, 188. 
what a release of surety, a co-acceptor, &c. 814. 
to a bill not entitled to inspection of a deed giv- 
ing time to principal debtor, 415. 
when entitled to notice of dishonour, 442. 
when discharged by indulgence to principal, 408 
to 415. 


TRADE, contract in general restraint of, void, 82 
83, in notes. 

otherwise if qualified, S3, 
in opposition to the laws of chartered company 
illegal, 93. ‘ 

TRADER. — (See Bankrupt.) 

formerly none but traders could be party to a 
bill, 14. 

now otherwise, id. 
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TRADING COMPANIES. — ( See Public Compa- 
nies.) 

recent enactments respecting 7 Will. 4 and 1 
Viet. c. 73. . 66, 67. 

power of crown to grant letters-patent to, 66. 
power to sue and be sued in the name of public 
officer, 66, 67. 

individual liability of members, 67. 

TRANSFER. — (Sec Indorsement. Assignment.) 
charters of incorporation of, 67. 
by indorsement. — (See Indorsement.) 
by delivery. — (See Indorsement . Assignment.) 
what bills transferable, victualling bills not, 197. 
by whom transferable, by an infant good, ex- 
cepting as against himself, 200. 
by a Bankrupt, what a preference or not, 208, 
209. 

TRIAL, right to begin, 667, 668. 

reply, 668 

TROVER may be maintained by acceptor for a mis- 
applied bill, 97, 199, 250, 251. , 

^cannot be maintained ibr bills against indorsee 
of the person to whom they had been pledged, 
199. 

will lie for bills improperly indorsed over, 222. 
and this without demnod and refusal, 222, 223. 
person discounting bill, which he knows has been 
lost by real owner, is liable to action of, 224 
■will lie against banker for discounting bill after 
notice of its having been lost, 259. 

•when separate actions of, will lie for same con- 
version, 534, note (a). Addenda to 251. 
will lie for wrongfully withholding bills, &c. 97, 
250, 251. 

for wrongful appropriation of bills, 251. 
will lie against acceptor of bill after payment on 
a forged indorsement, 261. 

/in trover for bank notes, what evidence sufficient 
to establish right of property, 430, 524. 
when receiving part no waiver of right of action 
of, 260. * 

•action of, will not lie against bon6 fide holder by 
true owner of bank notes lost, 624. 

••nor for bill left for acceptance where party leav- 
ing it by his conduct enabled stranger to dis- 
cover mark on bill and obtain possession, 429. 
in order to hold to bail in and for a bill, affidavit 
should state that such bill is unpaid, and val- 
ue of it, 543. 

•on trial of action in, for note no notice to produce 
same necessary, 626. — (See Evidence. No- 
tice. ) 

for bills, interest ceases after demand and refusal 
to surrender, 683. 

interest may be given on bill, though not claim- 
ed or special damage stated, 679. 
replication to plea in action of, 622. 

TROTTING MATCH. — (See Horseracing.) 
contract on, illegal, 89, note (s). 

TRUSTEE of bills, payable to one for use of anoth- 
er, by whom to be indorsed, 202. 
to whom payment should be made, 893, 394. 
when party suing, or otherwise a trustee for ano- 
ther, 677. 

debt due to party as trustee for another, cannot 
be set off, 744. 


UNDERTAKING, what deemed such for payment 
of money in cases of forgery, 777.— (See For - 

g*r y) 

UNLICENSED ‘THEATRE, bill given for money 
paid on account of, invalid, 94. 

UNNECESSARY COUNTS.— (See Declarations.) 
when will be stroefc out, 639 . 

USANCE, definition of term, 870. 

foreign bills in general payable at usances, 371. 
varies according to custom of different countries, 
from fourteen days to three months after date 
of bill, id. 

a double, treble, or half an usance, when they 
are, 871. 

when a month is divided it is always fifteen 
days, id. 

different usances between different places, 371 
to 373. 

calculated exclusively of day of date, 373. 
the days of grace after it are calculated exclusive 
of day when bill otherwise doe, 371, 377. 
aliter at Hamburgh, 376. 
bills pnyable at, when due, 371, 376. 
if bill is payable at, length of them most be 
averred, 371, 564. 
they must also be proved, 871. 
omission to do so, fatal on demorrer, 564. 
table or list of, 871 to 373. 

USURY.— (See Consideration.) 
alteration in the usury laws, 87. 
recent enactments respecting, 3 & 4 " “ / 
c. 98, ». 7; 5 & 6 Will. 4, C. 41; 7 W* *, 
and 1 Viet c. SO; 2 & 3 Viet c. 37; 3 & 4 
Viet. c. 83 . . 63, 88, Appendix. 
bills, &c. having not more than twelve montw 
to run, not subject to, 63, 88. 
all contracts for loan of money above iw- 
empted from, id. M 

note payable on demand t within statute, • 
bill not affected by the taking collateral security, 

otherwise if money advanced on securities 
and bill given to avoid usury laws, ut. 
decisions on the recent enactments, ut. m notes. 


bill, &c. given on usurious 

deemed to have been given for an illegal 
sideration, 88, 90, 91. 
acceptor of, paying bo nb fide holder, may 
cover from drawer, 82. 
former statutes and decisions, 87 to 89- 
limits of rate of interest, 88, 89. . 

subsequent illegal contract does not in 

*•* 

UTILITY OF BILLS OF EXCHANGE, S. 

UTTERING FORGED BILL.— (See Forgery,) 
what deemed such, 783. 
proof of, 797, 798. , _ Q7 

when subsequent uttering admissible, 

VAL, in France, means a guarantee, 248. 

VALUE RECEIVED — (See Consideration.) 
in general presumed, 68, 69. 
when may be rebutted, 68, 69, 79. 


consideration, but 
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VALUE RECEIVED — continued. 

when cannot contradict the words in a bill or 
oote, 69. 

words of, in bill, when they import value receiv- 
ed by drawer of payee, 160. 
when mean* value received by drawee, 161. 
what and how muy be stated in a bill or note, 
139. 


VARIANCE. — continued. 

was made in London, when in fuel it 
bears date at Laris, 064. 
and it is the same in regard to inland bills, 

id. 

when otherwise, id. 

omission of word “ sterling" immaterial, 

065. 


instances, id. 

in France, most be expressed in a bill, other- 
wise in England, 160. 

when inland bill or note should contain these 
words, 160, 161. 

always advisable, 161. 

bill or note having these words, who may sus- 
tain action of debt, id. 

to aid a variance, these words may be inserted 
at trial, id. 

usual interpretation of these words, id. 

need not be stated in declaration, 161, 565. 

particular statement of the value will not render 
bill contingent, 139. 

unless in inland bill, cannot be protested for 
non-acceptance, 334. 

or for non-payment, 465 

atatement in declaration of whom value received, 
162, 565. 

declaration for value ** received" in leather, in- 
stead of value “ delivered," &c. no variance, 
565. 


bill or note must express to be for value received, 
in order to sustain action of debt, 689, 69Q. 


VALUABLE SECURITY, what is, within 7 & 8 
Geo. 4, c. 29, s. 6. .106. — (See Laiceny) 


VARIANCE. — (See Amendments. Declarations.) | 
amendments may be made at nisi prius before ' 
trial, 1 Geo. 4, c. 55, c. 5. .567. 
amendments of, between statement and written I 
document, during trial , 9 Geo. 4, c. 15. id. I 
powers of judge enlarged by 3 & 4 Will. 4 , c. | 
42, *s 23, 24. .567, 60S. 
discretionary in judge, id. 

in cases of gross bluoders by attorney, amend- ' 
ments have been refused, 568. I 

Other points. 

in statements of word “ value received," 
161 

in stating material part of bill or note in a 
declaration fatal, 560. 

though it be stated under videlicet, id . — 
(See Videlicet , ) 

what is and what is not variance in reaped 

. *° names, 561. — (See Misnomer.) 

W respect to real name of indorser, from 
that which appears in declaration and 
bill, immaterial, id. 

no variance to omit name of infant accept- 
or, 562. 

no variance for declaration to state that bill 
was accepted by three persons, though 
proved to have been so by a forth, but 
who was dead, id. 

no variance to describe joint and several 
note as made by one person only, id* 

when misrecital of date of bill or notea 
variance, 563. 

misstatement of day in note payable by in- 
stalments fatal, id. 

no variance to state in declaration that not e 


no vamnee to state in declaration " value 
received in leather," if bill run •« value 
delivered in leather," id. 
other instances, id. 

if note promise 14 never to pay," no variance 
to leave oot the word 44 never," 566. 
no variance to state acceptance different 
from day on which it was in fact made* 

570. 

fatal variance to omit statement in decla- 
ration on bill of a conditional engagement 
though it baa been performed, 571. 
no variance to state in pleading that bill was 
payable to plaintitf if it was payable Ur 
bis order, 571, 564. 

if bill payable to married woman, and in- 
dorsed by her hosband, no variance to 
state it in pleading as payable to him, 

571 . 

no variance to state in declaration that in- 
dorsement was made before doe, and 
evidence shew it to have been after due 
and vice vers). 577. 


same rule prevails in regard to an uccepU 
ance, 570. * 

between evidence adduced, and description. 

of bill or note, fatal, 624. ^ 

small variance between declaration and evi- 
dence in respect to indorser’s name, im- 
material, 642. 

variance in sum stated in the body of the. 
bill and in margin, the former will pre- 
vail, 673. ■ v 


Amendments in case of. 

•t or during trial, 867, 668.— (See Amend. 
menfc.) 


VARYING ACCEPTANCE, what, and effect of, 
m general, 300 to 303. • 

conduct of bolder on offer of, 800. 

VENDOR of estate does not waive his lien on it by 
taking a bill or note, and receiving amount bv 
discount, 175. ^ 

of goods sold on credit, if he draw a bill on ven- 
dee for amount of them, payable before credit 
has expired, not entitled to notice of dishonour 
329. 1 

of goods entitled to interest from time bill would 

have been due, if at time of the sale vendee 
. agreed to pay by a bill, 680.-(See Interest .) 
interest is then recoverable on count for mods 
sold, 680. 8 

VENUE in action on bill or note may be laid in anv 
county, 550. 1 

court will not change it pn affidavit of defendant 

that it was made in another, id. 
in action on note bon& fide brought, plaintiff may 
retain venue though it be for other causes, id. 
but it will not suffice to retain venue, to intro^ 
duce count on a non-existing note, id. 
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VENUE — continued. 

court will sometimes on very special circumstan- 
ces change venae, id. 

what is a circumstance to induce court to change 
venue, id. 

statement of, in margin of declaration sufficient, 
551. 

repetition of, in body not allowed, id. 
insertion of no cause of demurrer, 552, n. ( q ). 
in actions on foreign bills it must be so stated, 
564. 

in indictment for forgery, 787. 

VERBAL acceptance, 298, 289. — (Sec Acceptance.) 
release, operation of, 312. — (See Release.) 
notice of non-payment sufficient, 471. — (See 
Notice of Non-payment.) 
how proved, 471, 659. — (See Evidence .) 

VERDICT, if prior party to bill sue subsequent one, 
and get a verdict, judgment will be arrested, 26, 
536. 

omission of averment of notice of dishonour fatal 
even after verdict, 576. 

verdict to be obtained, if it affects the interest of 
witness, he is competent, 669. — (See Wit- 
ness. ) 

if plaintiff take verdict for more than due, court 
will make him correct same and pay costs, or 
grant a new trial, 678. 
for what sum, 677. — (See Damages.) 
VICTUALLING BILLS are not transferable to 
give right of action, 197. 
payee of, may support trover if deposited by his 
attorney as a security, &c. 197. 

VIDELICET, variance in stating bill or note in de- ; 
deration fatal, though it be stated under vide- | 
licet, 560. I 

when date of bill in a declaration is laid under 
videlicit, a mis-recital would be fatal, 563. I 

formerly usual to state place where bill drawn or | 
venue under videlicit, 565. J 

question whether in actions on foreign bills it can . 
be done so, id. 

if bill is payable at usances, length of them must j 
be averred with videlicet, 564. 

VOLUNTARY PAYMENT by a bankrupt, when 
or not valid, 392. 206, &c. 
by an insolvent, 393, 212. 

VOLUNTARY TRANSFER by insolvent debtor, 
what deemed such, 212. 
invalidated if made within three months of im- 
prisonment, id. 

must originate in debtor to be invalid, id. 
in contemplation of bankruptcy, when invalid, 
208 to 210. — (See Bankrupt. Indorsement. 
Transfer.) 

VUE. In France this word written on a bill ddes 
not absolutely import an acceptance, 291. 
but the word “ seen ” written on an English bill 
amounts to an acceptance, 294. 

WAGERS, if repugnant to principles of general 
policy, illegal, 84. 
on event of war, illegal, id. 

of an election, illegal, id. 
produce of particular branch of the revenue , 


W AGERS— continued. 

illegal, id. 

event of game of cricket, a horse-race and 
foot-race against time, illegal, id. 
so of a dog-fight, cock-fight, or prize-fight, id. 
on question of law, id. 
on sex of a third person without his concurrence, 
illegal, 85. 

so on question whether woman has had a child, 
id. 

how far legal at common law, 86. 
judge may refuse to try, 84, 86. 
respecting price of stock, 91, 92. 

WAGER OF LAW abolished, 689. 


WAGES.— (See Sailor.) 

WAIVER.— (See Laches. Neglect. Release) 
In general . 

of liability or obligation 
of drawer, 192. 
of indorser, 246, 247. 
of acceptor, 309 to 317. 
of conditional or qualified accept- 
ance, 301, 314, 315. 
of right to insist on holder’s laches 
in omitting to give dao notice ofoon- 
acceptance, 342, 499 to 507. 
in omitting due presentment for 
or notice of non-payment, 

499 to 507. . J , . 

to insist on discharge by indulgence to 
acceptor, 415, 416. 

to whose use waiver will enure, 503, 504. 
Particular points. 

of a lien, 174, 175. • „ 

taking note in payment of estate, no waiver 
of vendor’s hen, 175. 
when otherwise, id. 
of acceptance, what is, 309, KC. 
bill payable to fictitious payee, waiver 
necessity for indorsement, * 
of acceptance a question for jury, . .. 

any act expressive of intention to re q 
right of action is a waiver, id. 
but this appears questionable, id. f 

receiving part in case of lo * 1 " ote 
of right to bring trover, 260. 
to discharge acceptor must be p » 
founded on consideration, 310, sn. 
wbat amounts to, of acceptance, p 
circumstances, 311. 

instances and examples, 8l1 * ^ vdne0B 
bolder of bill taking part of 
and enlarging time for payme 
not a waiver, 312. d 

agreement to consider acceptance 

U,8 „ot to sue acceptor if be will do a 
certain act, 312. . ftccef> - 

delivery of bill of lading to holder by accep- 
tor, a waiver in aome cnses ’ ' „ 0B 
giving general notice of non-accp > 
offer of conditional one, ■.«, 
holder giving time to drawer no 
of acceptance, 315. 

™ “j: 

holder ,o di*h«g# ofioeopdoce, 

n waiver. 316. — (See Laches. ) # 
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WAIVER — continued. 

Particular point*. 

what a waiver of laches, 343. 

(acta implying a waiver of notice of dis- 
honour most be left to jury to decide on, , 
501. 

of want of protest, 601, 502. 

What promise will amonnt to waiver of 
laches, 603 to 605. — (See Promise.) 
ignorance of laches, effect of, 604. 
when promise not sufficient, 605, 606. 
party arrested offering to give bill by way 
of compromise, no waiver, 605. 
proposal by indorser to pay part of bill and 
costs and give warrant of attorney for 
residue, no waiver, 606. 
drawer can waive laches impliedly, but in- 
dorter only expressly, 606, 607, 660. 
part-payment of bill waiver of neglect to 
make presentment for payment, 358. 
in action by indorsee against acceptor, ap- 
plication for time waiver of proof of all 
indorsements except first, 572. 

WANT OF CONSIDERATION — (See Consider- 
ation.) 

must be pleaded specially, 602 to 605. 
replication to pleas of, 619. 

WANT OF EFFECTS —(See Effects.) 

WAR. — (See Alien Enemy.) 

wager on event of, bad consideration, 84. 

WARRANT OF ATTORNEY, when or not set 
aside for illegality, 96, 97. 
for payment of bill or note exempted from usury j 
laws, good, 63, note ( k ). j 

when costs of, relating to bills, not recoverable, ' 
181. 

WARRANT FOR PAYMENT OF MONEY, 
wbat constitutes, in indictment for forgery, 775. 
— (See Forgery.) 

WARRANTY, fraudulent warranty a defence to [ 
action on bill, 78; but see Street v Bray, 2 
Bar. Sf Adol. 456. 

that bill or note is genuine when implied, 245. 
evidence of the breach of a, affords a complete 
defence, 662. 

defendant should tender back goods, 78. 

WEAKNESS OF INTELLECT, when not a de- 
fence, 18. 

WIFE. — (See Agent. Feme Covert.) 

WILL, bank-notes pass by bequest of testator’s mo- 
ney or cash, 523. 

or by bequest of all bis property in such a house, 
id. 1 

WITNE88.— (See H'itnets—Subtcribtng. Evi- 1 

dence.) 

General points. j 

not necessary to bill or note, except under 

5/. i66. . : 

if added, bill, &c. must be proved by him, [ 

166, 668, 626, 627. | 
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WITNESS— continued. 

General points— continued. 

called to prove partnership, may have names 
of firm suggested to him by the counsel, 
644. 

a nonsuit oo account of improper absence 
of witness, to prove defeodanCs hand- 
writing, set aside, 676. 

Of the competency of mtnesses t 668 to 676. 
reputed wife may be, for or against reputed 
husband, 668. 

why interest renders incompetent, 669. 
When wife a witness for defendant to prove 
that husband altered bill, 668. 
that witness is admissible, althoqgh party 
to bill or note, 669. J 

recent enactment of 8 & 4 Will. 4 . e. 42 
• 26 id. ’ ’ 

witnesses, interested solely on account of 
verdict admissible, id. 
effect of their evidence not available in other 
actions, id. 


names of, to be indorsed on record, id 
distinction between competency and credi. 
bility, 669. 

if verdict will not necessarily affect wit- 
ness’s interest, be is competent, id 
tf testimony of witness, party to bill, & c 
on which be is called to give evident* 
would merely tend to deter holderfmm 
suing him, it ut only matter for obaerva 
tion to jury as to his credibility id 
person, though party to instrument, may be 
called to invalidate it as against anotta 


in action, indorsee against acceptor, drawer 
° r ,"? d l '? rser 8 competent witness to prove 
that bill was not drawn when dated 
and maker of note admissible against in 
dorsee to prove alteration of date. 670 
person snpposcd to be drawer may be cali.J 
to prove that be did draw without a re. 
lease, id. 

eqvHility of interest, id. 
if interest would incline witness as much to 
one party as to other, so as on whole to 
make him indifferent, he is competent id 
maker of note a competent witness in action 
by indorsee against indorser, i A 
party employed to get bill discounted de- 
positing it with defendant may be a wit- 
ness in an action of trover, 670. 
one joint maker of promissory note good 
witness to prove signature of other who 
is separately sued, id. 

though witness signed ns surety cnly, Pag* 
v Thomas, 4 Jurist, 724, Addenda. 
but if i merest on one side direct , and on 
other contingent , former prevails, id. 
therefore one joint maker sf note not com- 
petent to prove illegality of consideration, 
id. 

where one partner drew bill in partnership 
name, and gave it in payment of separate 
creditor, any other of partners might bo 
called to prove that ho had no authority 


to draw, 670. 

and bankruptcy of firm would not nfTcct 
competency of witness, id. 
mere increase of difficulty in enforcing re- 
medy n jcbjoetion to competency, 671. 
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WITNESS — continued. 

Of the competency of witnesses — continued, 
bot only a strong influence on bis credibil- 
ity, id. 

liability to costs, id. 

if witness liable to costs, formerly not com- 
petent without release, id. 
as in case of accommodation bill, &c. id. 
to what coses rule did not extend, 672. 
may now be a witness since the passing of 
3 & 4 Will. 4, c. 42 669, 672. 
indorsement of name of, on postea, 672. 
but joint maker of promissory note signed 
by defendant as surety, stUl incompetent 
witness for defendant, id. 
indorser receiving money as agent from 
acceptor to pay bill, competent to prove 
such payment in action by subsequent 
indorser against acceptor, 672, 674. 
person who guaranteed payment of bill, if 
released from liability by bankruptcy and 
certificate, is competent, 672. 

# co-defendant when n witness for the other, 
673. 

drawer of a bill when a witness, id. 
indorser of a bill when a witness, 674. 
acceptor when a witness, id. 
when party a witness to prove title in him- 
self against plaintiff, id. 
admissions, 675. 

identity of party making, how proved, 675. 
when witness compellable to give evidence 
against himself, id. 

drawer competent witness either for plaintiff 
or defendant, 672. 

though witness be under charge of forging 
the bill, still competent, 674. 
prior indorser competent to prove promise 
to pay, in action against drawer. Id. 
prior indorser competent witness for maker 
of note to prove payment by him, id. 
in action against drawer of bill to excuse 
neglect to give notice of dishonour, ac- 
ceptor may prove he had no value for his 
acceptance, id. 

but drawer cannot in any action by indorsee 
against acceptor prove that he delivered 
bill to plaintiff without consideration, 
and as his agent only, id. 
not compellable to answer anything that he 
may think will tend to convict him 
criminally, 675. 

person whose name lias been forged is now 
a competent witness in indictment for for- 
gery, 795. 

absence of, when subpoenaed, when a ground 
for a new trial, 676. 

WITNESS — SUBSCRIUJLNG. — (See Evidence. 
Witness.) 

necessary to bills, dec. under 5/., but not other- 
wise, 166. 


WITNESS — SUBSCRIBING. — continued. 
when he must be subpoenaed, 166, 633. 
in case of several attesting witnesses, id. 
when other evidence admissible to prove sub- 
scription, 166, 634. 

proof df hand-writing of, dispenses with proof of 
hand-writing of drawer, 166. 
testimony of, not admissible to add to terms of 
contract, id. 

unless to establish fraud, &c. id. 
person seeing another sign an instrument, but 
does not then attest it, cannot pul kb same to 
it afterwards, and prove same, 633. 
if dead, what proof sufficient, id. 
where he has become insane, &c. 634. 
but blindness lately held no excuse for not calling 
subscribing witness; Cronk v Frith, 9 C. & 
P. 197. 

the most prudent course in these cases, 634. 
identity, proof of, id. 

if cannot prove the making of the note, it may 
be proved by other means, 614 ; and see 2 
Carnpb. 646. 

I bill may be read in evidence without proof by, 
where party cannot be served with subpoena 
through conduct of acceptor’s family, 634. 
where copy of bill may be read in evidence, 
proofof subscribing witness dispensed with, id 
indorsement attested by a, must be proved by 
him, 638. 

to a protest, if any, must be subpoenaed, 65 5. 

WORK AND MATERIALS, form of count for, 556. 

WRIT, party may be arrested twice on same writ, if 
on first arrest he give a draft in payment, 
which is afterwards dishonoured, 340, 341. 
issued after tender made by drawer and indorser 
or acceptor, how far invalidates such tender, 
341. 

WRIT OF INQUIRY,— (See Inquiry , Writ of 

WRIT OF TRIAL, new trial, where sheriff refused 
to allow amendment, 569. 


WRONGFUL APPROPRIATION of bill, when 
trover lies for, 97, 199, 250 to 25- 

WRONGFUL POSSESSION of bill, when equity 
will relieve, 99. 


•RITING, iudistinctnasa in, of drawer r >,"‘*“ “ 
excuse for delay in giving notice of dishonour, 
480.— (See JVotice of Aim-payment ) 
what a sufficient acknowledgment in, Jf k ® . 
out of statute of limitations, 612 .— (bee Lrnt 

yariance'tiotween, and record, amendment of, 
567. — (See Amendments.) 
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